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(N.  4)    To  toll  the  Entry  of  what  Pcrfbn.     Ia 
refpe^t  of  the  Right  and  Eftate. 

1.       A     Man  recovered  by  erroneous  judgffufit^  and  had  ixecution 

/-\     and  diedy  and  his  heir  is  in  by  defcenty  he  who  loft 

■^    -*-  brought  a  writ  of  error,  and   reverfed  the  judgment 

and  was  reftored,  he  may  enter  upon  the  defcent«    Br.   Entrt 

Cong.  pi.  105.  cites  9  H.  6^  49. 

2.  ffT^ere  a  man  dljfeifes  the  heir  and  dies  feifed^  and  bis  heir 
enters^  and  the  executors  fell,  the  vendee  may  enter ;  for  he  has  no 
right,  nor  no  a£lion  \  beCauCt  he  has  only  a  title  to  ente/  by  the 
fale,  and  therefore  he  may  enter ;  for  otherwife  he  has  no  remedy, 
per  Hals  J.  Br.  Devife,  pi.  36.  cites  i  £•  6. 

3.  Conufee  of  a  fine  upon  grant  and  render  is  not  barred  of  his 
entry  by  defcent.  Per  Walmeiley  J.  Ow.  141.  32  &  33  Eiiz. 
C.  B. 

4.  If  a  prebendarv,  hijhopy  or  abbot  be  difleifed,  and  afterwards 
be  reUafes  to  the  dtffiifory  this  is  an  alienation  whereupon  a  writ 
de  fme  aiTenfu  capicuh  may  be  had;  and  if  the  diffiifor  dies  feifed^ 
the  fucceflbr  hath  not  any  remedy  but  by  this  writ,  or  by  a  writ 
of  right ;  but  if  the  diiieifor  doth  not  die  leifed,  the  fuccellbr  may 
enter,  notwithftanding  the  releafe.     F.  N.  B.  195,  (B) 

5.  If  a  diiTeifor  aliens  in  fee,  and  the  alienee  dies  without  iflue,  The  i^/. 
and  the  lands  efcheat^  the  diiTcifee  may  enter,  becaufe  the  Lord  *"^'«  «^ocs 
comes  not  to  the  land  by  defcent.     Litt.  S.  390.  awV*tho 

6.  For  albeit  the  alienee  of  the  diffeifor  dies  f:ifed,  and  the  Lord  enrry ,  be- 
by  efcheat  comes  to  the  land  by  adt  in  law,  y^tj  becaufe  the  land  cai.fe, 
"defcenJcd  not  to  him,  the  entry  of  the  dilTeifce  in  relped  of  the  ^|;j?*J?^^  |j 
efcheat  ihall  not  be  taken  away.     For  a  dying  feifed  and  a  defcent,  ftrangcr'i 
and  not  a  dying  feifed  and  an  efcheat  doth  taice  away  the  entry.   p'a?ctpe> 
For  (as  hath  been  faid)  the  defcent  is  the  woithicr  title.     Co,  Litt.   j^'  '^^. 

>   .  '  do  <^  not 

340.  a.  caft  the 

7.  But  in  that  cafe,  if  the  lord  by  efqhe^t  die  feifed,  and  the  frechoui 
land  defcend  to  his  heir,   that  defcent  fhall  take  a  way  tlie  entry  of  J*''^'*  ^'^® 

%        t'ci'    r  n%       T  'I  '  1  )ril  ar.tc- 

Che  diiieifee.     Co.  Litt.  240.  a.  cedent  co 

*     8.  So  it  is  if  the  diiTeiior  die  feifed,  and  the  heir  of  the  difT  ifor  his  own 
dies  without  heir,  the  dilfeifee  caimot  enter  upon  the  Lord  by  et-  *?    >*J 
Vol.  VIII.  B  cheat.  "^^  *^''* 


t 


Dcfcent« 


need  not  cheat,  So  as  there  is  a  diverfity  as  touching  the  defcent,  when  after 
tai^Vhe  ^  defcent  caft,  the  heir  in  fee  (imple  dies  without  heir,  for  he  in 
profits,  and  the  reverfion  or  remainder,  or  one  upon  the  eftafb  tail  claims  in 
to  do  Che  above  the  eftate  tail,  and  the  Lord  by  efcheat  claims  in  \inder  th& 
h^i^fs^  **  heir  in  fee  fimple,    Co.  Litt,  240.  a. 

obliged  to  do,  but  the  lord  may  take  the  diffeifee  as  his  lawful  tenant.  And  ic  is  plain  that  the 
law  doth  not  caft  tlie  freehold  upon  the  lord  in  the  fame  manner  as  it  does  upon  the  heir,  be- 
caufe  the  lord  is  obliged  to  anfwer  the  feudal  duties  to  the  lord  paramount,  in  refpeA  of  his 
feigniory,  whether  this  polTeinon  was  call  on  him  or  not ;  fo  that  in  this  cafe  there  could  be  no 
failure  oif  duty>  tboush  the  lord  does  not  enter.    Gilb.  Treah  of  Ten.  22. 

9*  If  the  father  make  a  leafe  for  life,  and  has  ifliie  two  fons,  and 
>     dies,  and  the  tenant  for  life  diesj  and  thcyounge^  fin  intrudes  and 
dies  feifed,  this   defcent  fhall  not  take  away  the  ^ntry  of  the 
eldeft.    Co.  Litt.  243.  a. 

JO.  But  if  the  &ther  had  made  a  kafe  for  years^  it  had  been 
otherwife ;  for  that  the  pofTeffion  of  the  leflee  for  years  made  an 
adual  freehold  in  the  eldeft  fon.  Co.  Litt.  243.  a. 
r  2  J  lu  So  '(vhen  the  one  coparcener  6ots  fpeciaUy  enier^  claiming  the 
whole  land,  and  taking  the  whole  profits,  flie  gains  the  one  moiety, 
viz*  of  her  fifter  by  abatement^  and  vet  her  dying  feifed  (hall  not 
take  away  the  entry  of  her  fifter,  wnereas  when  one  coparcener 
enters  generally  and  takes  the  profits,  this  fliall  be  accounted  in 
law  the  entry  of  them  both,  and  no  devefting  of  the  moiety  of  her 
lifter.    Co.  Litt.  243.  b. 

12.  If  a  man  be  diffeifed  when  he  is  at  large^  and  the  defcent  is 
caft  during  the  time  of  his  imprifonment,  this  defcent  fliall  bind 
him.     Co.  Litt.  259.  a. 

13.  A  Reverfioner  diffiifes  his  tenant  for  life^  and  dies  feifed^ 
this  IS  a  defcent  to  toll  the  entry  of  tenant  for  life.  Hob.  323. 
cited  by  Hobarf,  Ch.  J.  as  9  H.  /•  but  Hobart  held,  that  it  will  not 
take  awav  the  entry  of  a  ftr anger ^  becaufe  as  to  him  it  is  an  eftate 
for  life  ftill,  and  but  a  fictitious  defcendible  eftate. 

14.  But  if  /  let  lands  for  a  term  of  year  s^  and  another  dlfTeifes 
me,  and  oufts  the  termor,  and  dies  feiled,  I  may  not  enter,  but  the 
lefTee  for  years  may  well  enter,  becaufe  by  his  entry  he  does  not 
ouft  the  heir,  who  is  in  by  defcent  of  the  nreehold  and  inheritance 
which  is  defcended  to  him,  but  only  claims  the  lands  for  a  term 
of  years  j|  fo  it  is  of  a  tenant  by  elegit^  by  Jlatute  merchanty  and  the 
like  who  have  but  a  chattle  and  no  freehold,  but  odierwife  it  is  of 
an  efbte  for  life,  or  a  higher  eftate.  Litt.  S.  411*  and  Co.  Litt. 
249.  a. 

15.  If  a  woman  dljfeiforefs  diesfeifed^  having  an  hu/bani  and  iffiie 
hy  hvn^  [^^"^  ^^  tenant  by  the  curtefy]  and  after  the  hufband  dies 
and  the  inue  enters,  the  entry  of  the  difTeifee  is  not  tolled,  for  that 
the  ifTue  came  not  immediately  to  the  lands  by  defcent  after  the 
death  of  the  mother,  &c.  but  by  the  deadi  of  the  father.  Litt* 
S.  304. 

16.  If  a  defcent  is  caft  in  time  of  vacation  of  a  biftiop,'  &c» 
this  doth  not  toll  the  entry  of  ^t  Juccejjjir^    2  Inft.  360. 

17.  If  baron  and- feme  tenants  tn  tail  have  iJfiU  and  are  diffeifedy 
and  a  defcent  is  caft,  and  the  baron  dies^  and  before  intry  thf  mother 

dies^ 


diiu  the  entrv  of  the  inue  is  not  lawful,  becaufe  he  Qugbt  to  fl0v$ 
as  htir  to  bctfry  a&d  as  neir  to  his  father  he  is  bound  by  the  defceat 
as  his  CsLther  was,  and  as  heir  to  the  mother  only  h^'  cannot  enter^ 
for  &€  had  not  any  title;  but  if  the  mother  had  entered  and  reccn^^ 
tinutd  the  eftate  tatl^  the  difcontinuance  Would  be  purged,  and  the 
tail  is  aidually  vefted  in  the  wife,  which  after  her  de^th  defcends 
CD  the  ifliie.    8  Rep*  72.  a.  Piifch.  7  jac.  io  Greneley's  Cafe. 

18.  B«  was  tjjjignee  ef  a  term  for  (y^jfors  if  A*  ave$  fo  long. 
B*  dies,  living  A,  grantee  ef  reverfion  enters  and  tSes  feifed  befen 
grant  of  adminijiration  de  bonis  non  $  yet  per  Cur.  after  aaminiftra« 
tion  is  granted,  adminiftrator  de  bonis  non  may  have  a  fpecial 
aftion  of  trd^ais.  5  Mod.  484.  HilK  9  W.  3.  B.  R.  Trevellian 
V,  Andrew. 


(N.  j[)   Where  diffeifec  may  enter  notwithftand^ 

ing  a  defceat, 

t 

(.  T  F  a  man  ahatet^  intrudes,  or  diffiifis  amther^  and  makes  it 

^  feoffinent  in  fee,  and  after  th^  feoffee  ekesj^  the  heir  enters  aad 
ortfeoffs  the  firji  abator^  or  intrxKlor,  ^r  diflei(or,  he  ^41  be  ad<* 
judged  in  by  this  feoiFor  againft  all  except  tfaofe  to  wh<^  he  did 
the  wrong,  and  againft  them  he  (hall  De  adjudged  in  as  he  was 
v^en  he  nrft  entered  by  wrong.  Quod  nota.  Br.  Difceit  pL  23* 
cites  5  H.  7.  6. 

a.  A.  devifes  land  to  be  fold  bf  bis  executprsi  A*  dies  fetied,  ^  f  ^  1 
heir  of  A.  or  a  dijfeifor  enterSy  and  the  heir  or  difleifor  tnaies  rf  *•  3  J 
feoffment  of  this  land  to  B,  B,  dies  feifed  and  the  heir  is  in  by  defcent, 
yet  the  executors  may  enter  into  this  land  and  fell  it ;  for  a  defcent 
taJtei  otKHtj  rights  of  entry ^  not  titles  or  power s^  as  entry  for  condn 
tion  broken,  entry  for  mortmain)  neither  does  it  take  away  in  the 
cafe  of  a  devifee  or  patentee  ofland^  where  an  abator  enters  before 
them  and  dies  feifed,  for  they  have  no  other  remedy;  and  executors 
have  only  a  powers  and  wnen  they  fell  the  vendee  is  in  by  the  wtQ 
of  the  deyifor  paramount  the  defcent.    Jenk.  184*.  pi.  75. 

2^*  H.  Ilet  lands  for  20  years^  and  another  difleifeth  me  and  ou/ls 
the  termor^znd  dies  feifed,  the  lands  defcend  to  his  heir,  I  may  not 
enter,  and  yet  the  lejfeefor  years  may  well  rnter,  becaufe  that  by 
his  entry  he  doth  not  ouft  the  heir  who  is  in  by  defcent  of  the  free** 
hold  which  is  defcended  unto  him,  but  only  claimeth  to  have  the 
land  for  term  of  years,  which  is  no  expulfion  from  the  freehold  of 
the  heir  who  is  in  by  defcent }  but  otherwife  it  is  where  my  tenant 
for  life  is  difleifed,  caufa  patet,  &c.     Litt.  8.411. 

4*  A  defcent  fhall  not  take  away  the  entry  of  a  led^e  for  years, 
nor  a  tenant  by  elegit  (^rffatute  merchanty  or  1  uch  like  as  have  but  a 
chattleand  no  freehold^  becaufe  by  their  entry  upon  the*  heir  by/dc^ 
fcent,  they  tiuce  no  freehold  ft'om  him ;  but  otherwife  it  is  of  an 
ejiatefor  life  or  any  higher  eftate.  And  as  a  defcent  of  a  freehold 
and  inheritance  ihall  take  away  the  entry  of  him  that  right  has  to 

B  %  a  freehold 


t)efcent. 

%  frtAelA  or  inhtritance,  to  a  defcentof  a  freehold  or  inheritance 
cannot  take  aw^y  the  entry  of  him  that  has  but  a  chattle,  for  that 
no  defcent  or  dying  feifed  can  be  of  the  £une.  Co.  Litt. 
249*  a. 

5*  A  defcent  does  not  take  away  the  entry  of  a  man  out  of  the 
realm  at  the  time  of  the  dying  feifid  if  he  were  not  within  the  realm 
at  th<e  time  of  the  difleiiin  or  dying  feifed.    Litt.  S.  440. 

6.  So  it  is  of  a  man  that  is  inprifon.    Litt.  S.  436. 


'(N.'6)  Entry  of  the  Ifluc  Juftifiable  in  what 
Cafes ;  though  the  Entry  of  the  Anccftor  was 
not. 

i.  Y  F  there  arc  grandfather,  father,  and  fon;  and  the  fatber 

^£iifi^  ^^^  grandfather  and  makes  a  feoffment  in  fee  without 

warranty,  the  grandiamer  dies,     Albett  the  right  defcends  to  the 

father,  be  cannot  by  this  right  defcended  enter  againft  his  own 

Yeo^merit,  "but  if  he  die  the  fon  fiiall  enter  and  avoid  the  eftate  of 

•tht  febfFfce,    Co.  Litt.  247.  b. 

2;  '^o  rf •  Ae  grandfather  be  tenant  in  tail  and  the  fether  dif- 
-feifcs  him,  ut  fupra,  mutatis  mutandis.    Co.  Litt  247.  b. 


r   ^   -^     (N.  7)   Where  It  tolls  the  Entry  of  an  Infant, 
^        '  •   Feme-covert,  &c. 

..lXTTHERE  hufband  and  wife  are  feifed  of  a  freehold,  and 
^^    9itcf  are  divorced  by  fuit  on  the  woman's  part,  whereby 
;ihe  is  to  have  all  the  land,  yet  if  the  hujband  continues  pojfeffion  and 
I   A    ^    diesfeifedy  this  defcent  (hall  not  take  awav  the  entry,  for  he  was  no 
.i/iy^//ir,  bccaufe  he  was  legally  in  at  nrft.     Arg.  Ow.  cites  12 
Aff.  22.' 
Co.  Litt.      *     2.  An  infant  who  aliens  may  enter  upon  a  defcent  had  thereof 
14^.  a.       ^  in  his  non-agoy  and  e  contra  upon  a  defcent  had  after  hisfuH  age^ 
per  Littleton,  for  law,  and  it  was  not  denied.    Br.  Entre  conge- 
able,  pi.  129.  cites  32  H.  6.  27. 
Ihid.  pi.  3.  In  trefpafs,  it  was  agreed  that  the  heir  of  a  man  of  non  fanes 

V^*  I' c      ntemoria  may  as  well  enter  after  the  death  of  his  anceftor  upon  the 
cites  S.   .    ^gpjppg^  Q^  the  feoffee  of  the  feoffee,  as  he  mifht  in  cafe  of  a  feoff- 
ment made  by  his  anceftor,  when  his  anceftor  was  within  age. 
Br.  Entre  Cong.  pL  99.  cites  12  £•  4.  8. 
But  if  out  4.  If  an  infant  be  dijjeifgd  and  a  defcent  caft  during  his  infancy^ 

iii^i  feifed       y^^  jjg  j^2Ly  enter  upon  the  iffue  which  is  in  by  defcent  i  becaule 
wl^*'      no  'aches  in  fuch  cafe  Ihall  be  adjudged  in  an  infant.     Litt.  S. 


ivife  prim  40^ 

vemrnt 


enfi^tf  and  a  ftrarger  abates  and-diet feifed,  the  chiUhcm  e^mat  entwr,  for  he  is  not  fo  rnuch  regardtd 
in  IaW|  becMife  lie  hacUio  right  to  enter  at  the  ttoe  of  the  defcent.    Co.  Utu  t45.  b. 

5.  B. 


Deftenf ; . 

5.  B.  tenant  in  tail  cnfeof&  A.  in  fee;  A*  tas  HSie  withiif. 
age  and  dies.  B.  abates  and  dies  feifed,  the  liTue  of  A.  being  ftill 
within  age.  This  defcent  fhall  bind  the  infent ;  for  the  ifiiie  in 
tail  is  remitted^  and  the  law  rejpe^fs  more  an  ancient  rights  in  this 
cafe,  than  the  privilege  of  an  ttfant  that  hoi  but  a  defeafAk  eftate. 
It  is  faid,  if  the  king  aiei  Jeifed  of  land,  and  the  land  defcends  to 
his  fucceffor^  that  this  fhall  bind  an  infant,  for  that  the  privilege 
of  an  infknt  in  this  cafe  holds  not  againft  the  king.  Co.  Litt. 
246.  a. 

^  6.  If  huflnnd  and  wife,  as  in  right  of  the  wife^  have  title  and 
right  to  enter  into  lands  which  anodier  hath  in  fee,  or  in  fee  tail, 
and  fuch  tenant  dieth  feifcd,  &c.  in  fuch  cafe,  the  entry  of  the  hus^ 
band  is  taken  away  upon  the  heir  which  is  in  by  defcent  j  but  if 
the  hu/banddiesy  then  the  wife  may  well  enter  upon  the  ifliie  which 
is  in  by  defcent,  for  that  no  laches  of  the  hufband  {ball  turn  the 
wife,  or  her  heirs,  to  any  prejudice  nor  lofe  in  fuch  cafe,  but  that 
the  wife  and  her  heirs  may  well  enter,  where  fuch  defcent  is 
efchewed  during  the  coverture.     Litt.  S.  403. 

7.  If  Tifemejole  be  feifed  of  lands  in  fee  and  is  dijfeifed  and  then 
takes  bujband.  In  this  cafe  the  huiband  and  wife,  as  in  the  right 
of  the  wife,  have  right  to  enter,  and  yet  the  dying  feifed  of  the  dif- 
feifor,  in  that  cafe,  (hall  take  away  the  entry  ofthe  wife  after  the 
death  of  her  hufband,  and  the  reafoo  is,  as  well  for  that  fhe  her- 
fclfi  when  (he  was  fole  might  have  entered  and  re-continued  the 
poflfeifion,  as  alfo  it  fhall  l>e  accounted  her  folly,  that  flie  would 
take  fuch  a  hufband  which  would  not  enter  before  the  defcent* 
Co.  Litt.  246.  a* 

8.  If  a  woman  be  within  age  at  the  time  of  her  taking  hufband^ 
then  the  dying  feifed  fhall  not  after  the  deceafe  of  her  hufband 
take  awav  her  entry,  becaufe  no  folly  can  be  accounted  in  her ; 
for  that  flie  was  within  age  when  f^e  took  hufband,  and  after  * 
her  coverture  fhe  cannot  enter  without  her  hufband.  Co.  Litt. 
246.  b.  . 

9.  He  who  was  out  of  his  memory  at  the  time  of  fuch  defcent, 
if  he  will  enter  after  fuch  a  defcent,  if  an  afiion  upon  this  be  fued 
againft  him,  he  hath  nothing  to  plead  for  himfelf  or  to  help  him, 
but  to  (ay  that  he  was  not  of  found  memory  at  the  time  of  fuch 
d^fcent^  &c.     And  he  fhall  not.be  received  to  fay  this,  for  that  no . 
man  of  full  age  fhall  be  received  in  any  plea  by  the  law  to  difable 
his  ownperfon  j  but  the  heir  may  well  difable  the  perfon  of  his  an* 
cejlor  for  his  .own  advantage  in  fuch  cale  \  for  that  no  laches  may, 
be  adjudged  by  the  law  in  him,  which  hath  no ' difcretion  in  fuch' 
cafe.    Litt,  S,  405. 

10.  If  a  man  becomes  non  compos  mentis  by  accident^  as  by  grief,  '    f    ^   1 
ficknefs,  &c  *  and  he  be  diffeifed  and  fuffers  a  defcent,  albeit,  he  '    •-   i   J 

'  recovers  his  memory  and  underftanding  again,  yet  he  fhall  never 
avoid  the  defcenr  and  fo  it  is  a  fortiori  of  one  that  has  lucida  in-* 
iervalla.     Co.  Litt,  247.  a. 

1 1 .  If  one  out  cf  the  realm  "be  dijfeifed  ?inJ  a  defcent  caft,  yet  his 
entry  45  not  barred,  whether  be  were  in  the  king's  fer vice  or  not; 

B  3  but 


fM« 


kui  if  he  vi&9  Affi^d  btfmrg  hi  wmt  hipnd  faa^  his  entrf  is  taken 

away  bv  the  defcent.    Hawk*  Co.  Lite.  343* 
Litt.  S.436.       i2«  if  a  jiftfji  wtprifined  be  diffeifidj  and  a  d^ctnt  taft  while  he  it 
aiid  Co.       ^  prtfin^  yct  may  be  enter  \  for  by  intendment  of  law  one  in  pri* 
»59.  »•  f^^  '^  j^ppj  f^  ^(^  that  he  has  no  intelligence  of  things  done 

abroad,  hut  ifht  were  at  large  tvben  dijfiifid^  a  defcent  during  his 
>  imprifonment  binds  himt  luwk.  Co.  Litt.  3411  342* 
Ana  if  the  1 3.  If  an  itrfant  Mffiifir  aHem  infity  auid  the  alienee  diesfeifed^ 
defcent  be  ^xA  the  lands  defcend  to  his  heir  being  an  infant,  his  entry  is  tolled} 
Sf  infancy  ^"^  ^^  *^  ^^'"^^  granter  enters  upon  the  heir  tf  the  alienee j ^  b« 
ofthedif-  well  mav>  the  defcent  beinz  during  his  nonage,  then  the  difleifee 
ieifor  (in-    may  weU  enter  upon  the  dileifon    Litt.  S.  407.  408* 

iflfaDC  najr  well  enier,  either  within  age,  or  after  bit  full  age.    Co.  Litt.  248.  a. 

14.  As  to  if^antsyfeme  coverts^  pcribns  nen  amfosy  the  defcent 
to  the  heir  of  the  difleifer  doth  not  take  away  their  entry,  becaufe 
the  infants,  &c.  had  a  right  rfp^JfeJIienj  and  the  a£l  of  law  cannot 
take  away  that  right,  fince  uo  tacoes  can  be  imputed  to  them  |  and 
fmce  their  negligence  is  not  culpable,  it  were  unjuft  to  make 
market  of  their  titles ;  and  therefore  the  lord,  when  he  takes  a  re« 
lief,  is  not  fuppofed  to  transfer  any  jus  pofTeffionis  to  die  heir  of  the 
difieifer,  Ance  the  feud  is  not  fuppofed,  by  negligence  and  want  of 
a  tenant^  to  fall  into  his  hands,  and  from  thence  to^  relieved  to 
the  heir  of  the  diflfeifbr,  who  has  title  thereunto,  fmce  if  that  were 
dbdlrjne,  a  negligence  were  fuppofed  in  thefe  uncapable  perfens^ 
which  the  law  doth  not  allow.     Gilb.  Treat,  of  Ten.  28^  29. 

15.  But  the  non  compos^  in  this  cafe,  cannot  allege  the  dyahility 
in  hioiSdfyhecaufe  he  cannot  k fuppofed  conftious  efit\  nor  is  he  aU 
lowed  ever  at  any  time  to  aUege  it;  for  when  he  is  once  non 
cooifios,  there  is  no  certain  time  when  he  can  be  adjudged  to  re->> 
cover  that  difability,  unlcfs  where  he  is  legally  committed^  and  then 
the  a£b  during  the  lunacy  will  be  fet  afide  and  difcharged,  and  af- 
terwards the  commiJTion  juperfeded\  for  in  no  other  way  can  die 
npn  compos  be  legally  reflored  to  his  right,  and  to  his  capacity  of 
a&ingk    Gilb»  Treat,  of  Ten.  29* 


(N.  8)     What  fhall  be  laid  a  dying  feifed  of  the 

Fee  or  Frank-Tenement. 

X»  TF  an  infant  ie  dijiifed^  and  the  difieifor  dies  feifed,  and  after 
*  the  inrant  comes  to  a  full  age  and  the  heir  efthe  difjeifor  dies 
before  he  enters ;  albeit  he  dies  not  feifed  of  an  aaual  feiiin,  but  of 
a  iLifm  in  law^  vtt  that  dying  feifed  fhall  take  away  the  entry  of 
the  diiTeifee,  ana  yet  in  pleading^the  fecond  heir  fhaU  make  himfelf 
heir  to  the  difieifor,  and  that  land  fhall  not  be  recovered  in  value 
[  6  ]  for  the  warranty  made  of  other  lands  by  the  firft  heir.  But  though 
the  firft  heir  bad  but  a  feifm  in  law,  vet  he  is  within  the  words  of 
Littleton,  for  he  was  feifed,  and  diea  feifed  in  his  demeihe,  as  of 
fee.    Co.  Litt.  239.  a.  b. 

2.  If 


109(cmu  6 

1.  If  a  J^fffjfir  nutkis  a  gt^  in  tail^  and  the  Jsnte  MfcsHtinues  In 
fu<i  and  diueitts  the  difconcinu^e  and  dies  feifed,  the  difcent  ihail 
not  take  awa^  die  entry  of  the  difleifee ;  for  the  defcent  of  the  ke 
fimple  is  vaniflied  and  gone  by  the  remitter^  and  albeit  the  iflfue  be 
In  by  force  of  the  eftate  tail,  yet  the  donee  died  not  feifed  of  that 
•ftate,  and  of  neceffity  there  tnuft  be  a  dying  feifed.  Co.  Litt.  238. 
z,  b«  J 

3,  No  dying  feifed  (where  the  pnements  come  to  another  bf  Thisinth* 
fucce/poH)  mall  take  away  die  entiy  of  any  perfon,  ice.  as  of  pre-  j^™™<* 
lates,  abbots,  priors,  deans,  or  of  the  parlon  of  a  church  or  of  pulJlXn 
odier  bodies  politic,  &c*  albeit  there  were  20  dyings  feifed,  and  bodUtpoH^ 
20  fucceilbrs,  this  ihall  not  put  any  man  from  his  entry,    Litt  S.  "'^  ^^''^Jl 

4^3*  havd/tfr- 

ctghn  ptrpettuiiy  and  not  to  nahardl  mtn,  as  to  a  bifhop  and  his  faccefTors,  or  to  an  ahbot,  dean,  arch* 
dsacoa,  prehendaryy  parfon,  &c.  and  their  fucceffors»  and  not  to  J»  S.  or  any  othnr  natural  b«df 
aad  hb  f  ucccfTojiSi  but  to  him  and  his  heirs.    Co.  Lin.  250.  a. 


(N.  9)     Entry  tolled  by  Defcent. 
Revived  in  what  Cafes  it  may  be. 

i.  (^  Ranifather^  father  and  forty  the  fin  diffiifed  J.  H.  and  in^  If  then  h^ 

^  fio^d  thegr^Mhir,  j,b,iidkA  the  fa&^  a^ured  ^^^ 

as  heir  to  the  erandnther,  and  lemed  to  the  fin  fir  term  m  another* s  andf6n,an4 

life\  die  dijfeijee  entered,  the  fon  brought  affife  and  recovered  ^  for  the  fon  dir- 

tticfwn  had  not  thefeebnpU  of  which  he  was  difleifor,  but  is  now  a  ^^^^^j^ 

purchafir  of  the  frank-tenement  for  life,  and  the  defceitt  remains  the  grand* 

not  purged ;  contrary  if  the  fon  was  heir  to  the  defcent.    Br.  Entre  father,  wh^ 

congeable,  pL  127.  cites  13  E.  3.  Fit*h.  Title  6.  ^d  tto"***' 

land  <I«fcends  to  the  father,  now  u  the  entry  of  the  diifeifee  taken  away  1  but  if  the  father  dies 
feifed,  and  the  land  defcended  to  the  fon,  now  is  the  eatry  of  the  difieifiio  rovived,  and  he  may  trxf 
tkt  Ofon  the  font  who  ftali  take  no  advaotaf e  of  the  defcent,  becaiue  iw  did  the  wrong  umo  th# 
difletfee.  But  in  the  cafe  abovefaiU,  feme  have  faid,  tiiat  where  aftei*  £uch  defcent  to  the  father  he 
made  a  leafe  to  the  fon  for  term  of  another  man*8  life,  lipon  whom  the  dif&ifee  entered,  the  foil 
brought  an  affife  and  recorerikd,  and  the  reafon  that  has  been  f  ittded  s,  for  that  the  fen  had  not  tht 
fee  fimple  which  he  gained  by  difleifin,  hut  is  a  piirchefor  of  the  freehold  only  from  the  father,  and 
the  defcent  remains  not  purged.  Contrary  it  wore,  as  it  is  there  faid,  if  the  fi>n  were  heir  to  tlie 
defcent.  But  the  book  cited  there  in  Pitch,  tit.  Plac.  6.  does  not  warrant  thit  cafe ;  and  X  hold  the 
law  to  Che  contrary,  viz.  that  the  dUfeifee  in  ihsf.  cafe  (halt  enter  upon  the  diffeifor,  as  well  as  if 
the  father  had  conveyed  the  whole  fee  fimpie  to  the  fon,  for  in  that  alfo  the  defcent  to  the 
father  is  not  purged.  If  a  difleifor  make  a  leafe  to  an  infint  for  life,  and  he  is  difleifed,  and  a 
deicent  caft,  the  infant  enters,  the  entry  of  the  di&iiee  is  lawful  upon  him.    Co.  Lia*  i%%.  b» 

2*  If^nd  defctnds  to  a  daughter  within  age^  and  after  Jhe  is  dif- 

feifed^  aiKl  the  diffiifor  diesfeifidj  and  his  heir  enters,  atid  after  ^Jon 

is  horn^  he  (hall  not  avoid  the  defcent  \  for  he  does  .not  claim  as 

beir  to  his  ilfter,  nor  was  he  in  efl'e  at  die  time  of  the  defcent.    Br. 

Diicent,  pi.  4a  fays  quaere  the  Reading  of  Whorwood. 

3.  If  tenant  for  years  holds  over  his  tertn>  he  is  tenant  at  fuf- 

.ferance,  and  bis  defcent  (hadl  not  take  away  entry ;  but  if  tenant 

for  term  of  another* s  life  holJs  over  his  term,  he  is  an  intrudec,  and 

.bis  defcent  f^all  take  away  entry.     Quod  fuit  i^oiu^eiEtm i  per 

Dyer.  Ow,  35.  Mich.  13  &  14  Eliz. 

B  4  4.  A. 


7  Deftent. 

Ow  9$ .  4*  A.  divifei  lands  to  B.  Afirangtr  enUfs  and  ditf  fiifid  before 

Arg.SP.—  any  entry  by  dcvifec,  now  is  the  deyifee  withQut  remoly.  Are, 
a^Tp.  ;r  »  ^-  ^♦7-  Pl»  »8».  Trin.  30  Elix. 

Hill*  45  ELiz-  B.  R.  the  S.  P.  feems  admiued* 

Th"  law  j^  A.n  entry  being  taken  away  by  defcent  is  revived  by  the  endow^ 

eaft  dower  ^^^^  of  the  wife  of  the  diffeilor,  albeit  the  tenant  in  dower  fhall 
upon  Che  I^ve  it  but  for  her  life ;  for  that,  though  tlie  heir  entered,  yet  when 
wUo  hat  the  wife  is  endowed,  flic  (ban't  be  i(i  by  the  heir,  but  immediately 
bv*lw^w'n  ^y  ^^^  bufband  being  the  diffciffor,  who  is  in  for  her  life  by  a  title 
aa;  bat  paramount  the  dying  feifed  and  defcent,  and  therefore  in  judgment 
when  (he  of  Uw  the  defcent  was  to  the  freehold,  and  the  poffenion  which  the 
bendi>w«d,  jj^jj,  jj^  jg  taken  away  by  the  endowment,  becaule  the  law  adjud- 
irnm  the     g^  ^o  mean  defcent  between  the  huibar^d  and  the  wife.     Co.  Litt, 

46atb0f       240.  b.  241.  a. 

ber  hur. 

band;  therefor*,  ihe  has  only  the  naked  pofledion  her  huHiand  had,  not  any  [US  pofleflfionis  at 
jU  ;  fince  it  was  not  of  abiolote  necefllty  fhe  fhould  claim  her  dower ;  but  it  is  of  abfoluce 
neceflity  that  the  law  does  caft  the  freehold  upon  the  heir.  Now  hy  the  endowment  the 
poffeirion  is  as'oided  that  the  law  ^Ht  upon  the  heir,  becaufe  Ihe,  as  is  faid,  h  \a  from  her  huC- 
band,  and  by  confequence  ibr^rp  is  no  r\^ht  of  pofifefnon  as  to  thijs  ttiird  pen  nc'iuired  to  the 
beir  at  law,  (ince  the  law  doth  not  place  him  in  fuch  third  part  after  the-  death  o*  the  father; 
and  tliott&h  the  reverit<A  belongs  to  him  after  the  death  of  the  mother,  yet  that  is  only  the 
svverfion  of  that  which  the  mother  pofTefled,  which  was  a  naked  pofleffion ;  and  fo  be  ha< 
t^prm  po  ri^  of  pofTelJion  at  all.    Gilb.  Tiear.  of  Ten.  2  j,  24. 

liitf  8.  6.  If  a  diffeifor  nufkes  a  feoffmmt  on  condition^  f^ffc^  dies^  and 

409-'^  If  a  feoffit  enters  for  a  breach'^  tne  difieifee  may  enter  upon  him.  Hawk^ 
^'^      Co.  Lift.  333. 

0b\j  a  right  of  pofTeffion  makes  a  feoffment  in  fee  on  condition,  and  the  feoffee  dies  feifed,  this 
gains  a  right  of  poflelilan  to  the  beir  of  the  feofiice ;  but  if  the  condition  he  broken,  and  the 
leoffer  enters,  he  dt forays  the  eftate,  and  the  right  of  poffeflion  annexed  to  it ;  and  he  being 
only  a  diirnfor  is  io  his  old  e'ftatr,  which  is  a  naked  pofleflion  withom  any  right  at  all.  Gilb. 
Treat-  of  Ten.  30.    —Co.  Litt»  248.  a-  S.  P. 

Jf  termor  y.  If  Uffeefor  fears  is  oujled^  and  he  in  reverfun  dijfelftdy  and 
tefore  the  ^Jrjf^.  mesfetfed^  though  the  leffor  cannot  enter,  yet  may  leffee  enter^ 
defcent,  he  for  oy  it  he  defeats  not  the  freehold  that  defended  to  the  heir,  but 
yevefls  the  only  claims  to  have  the  land  for  the  term,  which  is  no  expulfion  of 
(h?dif-'*  ^  ^^  freehold.    Litt.'  Sed.  411. 

^iflee>  who  has  the  right  of  poffef&on  5  but  if  he  enters  after ^he  defcent  then  he  can  only  hold 
in  the  name  of  the  freeholder  who  has  the  prefent  right  of  poflcflion,  which  is  the  heir  of  the 
^<^(or«    Gilb.  Treat,  of  Ten.  3 1 . 

'8,  If  a  diffeifor  makes  a  gift  in  taily  and  the  dome  hath  iffu  and 
diesfeifedj  now  is  the  entry  of  the  diffeifee  taken  away;  but  if  the 
tfue  dies  without  iffue^  fa  as  the  eftate  tail  which  defcended  is  fpent, 
the  entry  of  the  diffeifee  is  revived,  and  he  may  enter  upon  him  ia 
the  feverfion  or  remainder.     Co.  Litt.  138.  b. 

9.'  If  after  the  dying  feifed  of  the  diffeifor^  the  diffeifee  abates^ 
againft  whom  the  wife  of  the  diffeifor  recovers  by  confelfton  in  a  writ 
ef  dawer\  in  that  cafe,  though  the  defcent  be  avoided,  as  Littleton 
here  fays,  yet  the  diffeifee  ihall  not  enter  upon  the  tenant  in  dower, 
becaufe  the  recovery  was  againft  himfelfj  but  if  he  had  afligned 
dower  to  hci  in  pais,  fome  fayhe  ihould  enter  upon  her.  Co.  Litt. 
241.  a* 

JO.  If 


Defcent.  • « 

10.  If  I  be  £ffitfid  hy  an  infant  within  age^  who  aliens  to  amther  H«re  it  ap- 

in  fee^  and  the  alienee  dies  feifed^  and  die  knds  defcend.to  his  heir^  t^^eat^ 

being  an  infant  *  within  age,  mv  entry  is  taken  awjiy  &c«  But  if  the  of  thein- 

infant  within  age  enters  upon  tie  heir  which  is  in  hy  defcentj  as  he  ^^^ "  l*^- 

well  may,  for  that  the  fame  defcent  was  durine  his  nonage,  then  ^^^j^^ 

/  may  well  enter  upon  the  diffeifory  becaufe  by  his  entry  be  ha$  de*-  vantase  to 

feated  and  taken  away  the  deicenc     Litt  S.  407,  408.  thedifleifee 

^  to  enter 

alfo  becaafe  ^he  defcent,  which  w»  the  impediment  is  avoided.  And  it  is  to  be  obfcrvedi  that 
if  the  defceat  he  caft,  the  infant  hwi%  within  age,  he  may  enter  at  any  time,  eitlier  within  age^ 
or  at  his  (ull  age.    Co.  Litt.  148.  a. 

If  an  infant  diiTeife^  this  only  gives  him  a  naked  pofTuffion ;  for  he  has  no  privilege  to  do 
wrong;  and  if  he  aliens  in  fee*  his  alienation  is  voidable.  If  the,  alienee  dies  feifedy  he  ni^f 
enter;  for  though  the  defcent  gives  a  right  of  podeffion  againft  the  diiTeifee,  yet  it  gains  no 
right  from  the  infant.  If  then  the  infant  recoveis,  he  is  a  difleifor  as  he  was  boifurey  and  bein; 
only  in  his  former  eitate  he  has  no  right  of  pofleflioQ  againft  the  diffeifee.  Cilb.  Treat,  of  Ten* 
19,30 


(N.  10)     Prevented;  How. 

I.  T  N  ajjife  N,  leafed  to  P*for  term  of  life.  P.  aliened  to  G,  in  fee*  Br.  Entre 
-■■  N.  entered  for  the  alienation^  and  G.  re-entered  and  oufied  him^  congeable 
and  N,  cUimea  and  always  was  debating^  fo  that  G.  had  no  peace-  ^^  ^^^^ 
blc  poflTcifion,  and  G.  of  fuchfeifin  diedfeifed^  and  his  heir  entered^ 
and  JVl  died^  and  the  heir  ofN*  entered  upon  the  heir  of  Q.  and  the 
entry  adjudged  lawful  by  reafon  of  the  claim  and  non- peaceable 
pofleffion  of  G.     Br.  Continual  Claim,  pi.  8.  cites  25  AiT.  12. 

2.  By  continual  claim,  duly  madsy  he  who  makes  the  claim  may 
enter  upon  a  defcent.  Br.  Enter  Congeable,  pi.  22.  cites  9 
H.  4.  5.      . 

3.  In  affife  it  was  admitted  that  if  a  haflard  enters^  and  the  mulier 
makes  continual  claims  and  the  bajlard  dies  feifed^  and  his  heir  enter Sj 
the  mulier  may  enter,  quod  nota.  Br.  Continual  Claim,  pi.  3.  cites 
14  H.4*  9.  10. 

4..  It  was  agreed  that  continual  claim  Jhall  avoid  warranty  colla^  Br.  trefpafs 
teral  defended.     Br.  Continual  Claim,  pi.  4.  cites  14  H.  4.  13.  pi.  K>i.  cites 

5.  Tenant  in  tail  of  land  devifable  difcontinued  in  fee^  and  re-took  !>•  m-  a* 
in  fee  and  devifed  in  fee  ^  and  died,  the  iffue  in  tail  is  not  remitted^  pl.^6.Fafch. 
for  nothing  can  defcend  to  him  by  reafon  of  the  devife,  unlefs  the  Bifhop  v. 
devifee  waives  it     Br.  Devife,  pi.  49.  cites  4  M.  i.  Bifhop  s.  P. 

held  accor- 
dingly hy  Welch,  Wcfton,  and  Dyer;  and  affirmed  afterwards  at  dinner  by  Saunders  Ch.  B. 
Broun  and  Whiddon.     And  yet  there  is  a  dying  feifed  m  the  father  of  a  fca  fimplc,  but  the 
deviie  cut  off  the  defcent.-         The  freehold  intereft  in  law  is  in  the  devifee  before  entr)',  and 
^lothing  defcends  to  the  heir.    Co.  Litt.  x  1 1.  a. 


(N.ii) 


tt 


IDtktxiL 


(N.  1 1)     Immediate  Difccnt,    What  is. 


1.  f  N  aff^i  againft  tenant  bv  the  curtdy,  and  the  heir,  the  te^ 

^  nant  by  curtefy  furrendrtipenJine  the  wrii^  and  died  pending  the 

writ,  and  yet  the  writ  awarded  gooa ;  for  tbi  heir  came  to  the  pof-> 

fijfknby  bis  own  a^t  and  dien  Sie  writ  is  once  made  eood,  not- 

withftandtnK  that  the  heir  by  the  furrender  be  in  by  defcenti  for 

the  fee  which  i?  defcended  merges  thejrank-tenement\  and  per  Rolf, 

r  9   3    if  the  heir  be  impleaded  by  writ  of  entry  after  the  furrender,  he 

iball  be  fuppofed  in  by  his  mother,  and  not  by  the  tenant  by  die 

curtefy.  Br.  Difccnt,  pi.  17  cites  t  H.  6.  i. 

%,  Where  my  father  recovers  in  mortdancejior^  and  I  fue  execution 
and  enter,  lam  in  by  the  grandfather  and  not  by  my  fcither,  for  he 
never  had  pofleflion.  Per  Fineux,  and  non  negatur.  Br.  Difcent, 
pi.  67^cites  IX  H.  7.^  12. 

And.  348.  '      ~ 

pi.  3X».         ^aJl^  ._  ^  ^ 

Su"'  Vc  fion  of  B.  widi  lands  in  C.  defcend  to  (the  baron)  who  devijed  by 
fe7«^hit  *  will  in  writing  the  lands  in  C.  to  the  wife  for  life  for  her  jointure, 
the  greater  /„  recmpence  of  dower  ztA  jointure^  and  if  the  wife  claim  other  dower 
partaftho  ^^  jointure^  the  devi/e  to  the  wife  to  be  void.  Baron  dies,  wife 
i"g4S  tbaf  waved  the  jointure  m  B.  en  pais,  and  good.  Adjudged,  that  the 
it  is  no  im-  ^^ver  of  the  jointure  made  immediate  defcent  ^  relation  to  the 

7^^i  ^^^^'  ^^*  *5+*  P*'  ^^*  ^^*^***  29  &  30  Elia.  in  Cam,  Scacc. 
by  the         Butler  V.  Baker. 

thi  feme!  and  354.  fays  that  Wray  Cb.  J.  and  Manwood  in  their  Ufe-tiroe  (but  now  dead)  were 
of  the  fame  opinion,  Mich.  19  &  3®  ^U^. 

4.  Where  die  widow  had  her  frank*banb  of  an  eftate  of  copy.- 
hold  in  borough-Engliih,  and  there  were  feveral  fons  by  feveral 
venters^  and  aU  but  the  eldeji  died  in  life  of  the  widow^  upon  her 
death  he  takes  as  heir  to  his  father.  Holrs  Rep.  165,  166.  Trin. 
&  Hill.  5  Ann.  B.  R.  Brown  v.  Dyer. 


(N.  12)     One  or  feveral.     Wbat  (hall  be  ikid  one 
only,  or  feveral  Degrees  of  Defcent. 

I.  I  N  affife  it  was  granted,  that  if  difeijor  Itafes  frr  life  the  re- 
*  mainder  over^  2sA^e  tenant  for  Itfe  £esy  he  in  remainder 
enters^  there  the  eftate  for  life,  and  the  remainder  make  only  one 
degree,  and  not  the  remainder  a  degree  by  itfelf,  for  die  eftate  for 
life,  and  the  remainder,  are  one  and  the  lame  eftate  in  law.  Br. 
Enter  enle  per,  pi.  9.  cites  50  E.  3.  21.  ,     ^  - 

2.  Ifdifeifor  makes  feojfhunt^  and  his  feoffee  makes  feopunt  over^ 

and  fo  on.  fo  that  the  writ  is  come  out  of  the  degrees,  and  after  it 

■'  comes 


t^gmn  H  the  fipjfi^  rf  '^^  ^^^^  ^f  ^^^  ^#i^^9  7*et  writ  of 
uiUy  in  die  ptr  does  mt  lie^  as  he  had  it  by  deicent ;  but  contra  if 
it  bmdcome  U  the  diffiifor  himfflfj  for  this  mall  be  adjudged  in  tiie 
firft  degree*  Br.  £nter  en  k  per>  pi.  j.  cites  3  H.  6.  38.  Per 
CoCefinore  and  Cur* 


(N.  13)     Dcvcfted*  [  10  ] 

t.  A  More  near  heir  will  deveft  a  defcent  of  diem  that  were  So  whetv 
^^  once  in  by  defcent,  by  a  remote  degree.     As  A  dkdy  an«ncic 
b€ving  a  daugbtiry  his  wife  privement  enjient  of  a  forty  now  this  \f^J^^ 
daughter  is  heir,  and  in  by  defcent,  but  when  me  fon  is  bom  he  of  «ftate 
now  ihall  be  heir  and  the  other  defcent  avoided.     Arg.  Noy.  170,  tail  by  do- 
iii  IChe  cafes  of  the  King  v.  Borafton  and  Adams.  !iS^d« 

a  fMttmms  ftn  of  th«  elder  brother  is  bom,  who  is  as  well  heir  as  maleithe  fon  Ihall  have  xYm 
laftd  tt  the  nearefl  and  tldeft  heir  male.  Refolved.  D.  373*  b.  374.  a.  pL  15.  Mich,  aa  9t  s| 
SUc.  in  the  Exchequer  chamber. 


(N.  14.)  Writ  and  count.  In  what  cafes  it  muft 
be  ihewn  from  whom  the  defcent  is,  or  to  whom 
the  Demandant  is 


t.  f  N  fmnedon  in  difcindiTy  if  omiffion  be  made  of  any  fin  or  *  *«"• 

^  brothir  elder  in  the  defient  who  furuived  bisfatbery  the  writ  p™^^i« 
fliall  akate  notwidiftanding  that  he  did  not  bold  e/tatei  for  he  had  s.c.  and 
right  diough  he  was  not  feifed.    Thel.  Dig.  i68*  Lib.  ii.cap.  fee  tit  Fa;- 
SO.  S.  I.  cites  Mich.  4  E.  2.  Fonnedon  48.    But  favs,  the  con-  S!l^  ^^ 
trary  is  adjudged,  Mich.  11  £.2.  Formedon  56,  vmere  the  writ  s.'c* 
was  awarded  good,  where  no  mention- was  made  of  the  eMeft  fiin, 
who  had  furvived  his  father^  for  it  is  in  the  eledion  of  the  deman- 
dant to  name  him  or  not.    Per  Herle.  8  E.  3.  379.    See*  11  H* 
4.  72.  Agreeing. 

2.  In  J^ormealm  the  tor  it  wasy  tbat  after  tbe  deatb  oftbe  donee  it 
ought  to  defcend  to  tbe  denumdanty  as  coftn  and  beiry  and  by  the 
eoknt  he  Jkewed  bow  eofiny  and  held  good.  Thd.  Dig.  io8.  Lib. 
10.  cap.  17.  S.  II.  cites  Pafch.  5  £.  2.  Formedon  51.  But  fays. 
See  It  H.  6.  06. contra. 

3.  In  non  compos  mentis  omijion  in  the  defcent  of  an  elder  brotbery 
who  furvlviitbi  father y  is  not  material,  if  he  was  notfeifedy  or  had' 
rdeaied,  or  committed  felony,  or  fuch  lilce,  &c«  Thel.  Dig.  169, 
Lib.  Mb'Cap.  50.  S.  16.  cites  Mich.  12  £.  2.    Entre  70. 

4.  In  formedon  by  twojiftersy  the  writ  was  tbat  after  tbe  deatb  of 
the  donecy  andjo^  bis  fony  preefatis  petentibus  filiabus  le  donee  defcen^ 
dere  debet  &c.  and  a^udged  an  ill  writ,  becaufe  there  is  not  any 
privity  in  tbe  writy  between  Jo*  and  the  demandants.  Thel.  Dig. 
<o8«  Lib,  10,  cap.  17,  S«  12.  cites  M^ch.  2  £•  3. 45. 

4  S-In 


lo  £)efcent« 

5.  In  formedon  in  reverter  he  ougbt  tc  make  defcent  fram  none  hut^ 
thofe  who  held  ejlate^      IheL  Dig.  169,  Lib.  il.  cap.  50.  S-  17. 
cites  3  E.  3.  Formedon  43. 

6.  The  gift  was  to  yo,  and  If,  his  feme,  and  ta  the  heirs  which 
U.  Jkould  beget  of  the  body  of  If  and  the  writ  was,  that  fojt  mortetn 

Jo»  and  If  prafat*  petentiJiUo  ^  haredi  pradiSf*  yo,  and  If  defcn- 

iere  debet,  &c.  and  held  good,  that  he  is  made  heir  to  both.     ,Thel. 

Dig.  108.  Lib.  10.  cap.  17.  S.  13.  cites  Hill.  3  E.  3.  68.  94. 
fill       7*  '^'^^  ^  "^^'^  brought  upon  fuch  a  gift,  making  the  demandant 
■"  J  fin  and  heir  to  the  father  only,  was  abated,     Thel.  Dig.  108.  Lib, 

10.  cap.  17.  S.  13.  cites  Trin.  4.  E.  3.  .157. 

8.  Where  land  is  given  to  one  yo,  with  Alice  his  feme  in  frank^ 
marriage,  the  iffue  in  formedon  Jhall  make  himfelffon  and  heir  to  his 

father  and  to  his  mother,  notwithftanding  that  the  words  of  the  gift 
are  not  to  the .  feme.  TheL  Dig.  108.  Lib.  jo.  cap.  17.  S.  14. 
cites  Hill.  4  E.  3.  118,  and  10  E.  3.  537. 

9.  In  formedon  upon  inftmulttnuit  of  the  moiety  of  a  manor,  which 
was  given  fimul  cum  alia  medietate,  in  making  the  defcent  by  the 
count  it  is  not  good  to  fay,  that  from  the  donee  the  right  defended  to 
one  fifier  of  the  one  moiety,  and  to  the  other  fifier  of  the  other  moiety, 
but  he  ought  to  make  the  defcent  in  common  to  both  of  the  jentire, 
or  of  the  right  of  the  entire.  Thel.  Dig.  i68.  Lib.  11.  capu  50. 
S,  4.  cites  Mich.  5  E.  3.  241. 

10.  In  cofinage  of  a  manor,  if  nontenure  of  parcel  be  pleaded  to  the 
writ,  it  fuffices  for  the  demandant,  to  maintain  that  he  was 
tenant  as  amply  as  the  manor  was  in  the  feijin  of  his  coufin,  or  as  fully 
as  the  demandant  demfuids  it.  Thel.  Dig.  2^6.  Lib,  16.  cap  7. 
S.  x6.  cites  5  E.  3.  225. 

11.  Where  landis  giv^nto  Jo,  and  Alice  his  feme,  and  to  the  heirs 
tf  their  two  bodies  iffuing,  who  have  ]ffue,  and  fo,  dies,  and  Alice', 

Jurvives  and  dies,  the  iffue  within  ag(,  ;n  writ  of  ward  he  ought  to 
make  the  iffue  heir  to  Alice,  becaule  ihe  died  tenant  after  Jo.  Thel, 
Dig.  16^.  Lib,  II.  cap.  51,  S,  2.  cites  Mich.  7  E.  3.  349.  and  fays 
fee  41  E.  3.  15.  agreeing, 

12.  The  writ  oi  formedon  was  ^  a  gift  made  to  R.  in  tail, 
qua  poji  mortem  praJuSli  R,  ^  Galfr  fiiii  pracP  R,  yohanni  filio 
if  haredi  prad*  Galfridi  defcendere  dibent.  Sec.  and  the;  writ  was 
abated ;  bccaufe  none  was  made  heir  to  R.  the  donee.  Thel.  Dig^ 
loS.Lib.  10.  cap.  17.  S.  i,  cites  Mich.  10  E.  3-S30.  11  H.  6. 25. 

13.  In  formedon  in  reverter,  vehtVQ  one  WiiP  was  donor,  the^tf- 
mandant  counted  inafmuch  as  the  donee  died  without  heir,  that  the 

,  right  reverted  to  JVilP  and  from  WiW  inafmuch  as  he  died  without 

heir  of  his  body,  the  right  ot  the  reverfion  reforted  to  Amice,  as  to 
aunt  and  heir  of  fVill,  fcil.  fifter  of  Eilien,  father  of  William,  and 
from  Amife  it  defcended,  &c.  to  Ro,  as  fin  and  heir,  ^nd  from  Ro,  to 
the  demandant.  The  tenant  pleaded,  that  ITiL*  had  a  brother  and 
heir  named  Valentine  who  furvived  him,  of  whom  omiflion  is  made 
in  refort;  judgment  of  the  count  &c. -upon  which  it  was  held,  that 
this  plea  is  to  the  aSlion,  and  not  tp  the  writ.  And  it  was  faid  by 
Aid.  that  muffuin  of  blood  is  no  plea  but  in  writ  of  right\  for  in  all 
other  writs  he  need  not  make  mention  of  thofe  who  furvived,  if 

they 


Dtttent  II 

th«y  were  not  feifed»    TheL  Dig.  i68.  Lib.  ii.  cap.  50.  S.  6. 
cites  Trm.  10  £.  3.  5^6. 

14.  In  formedon  of  ^  gi/i  made  to  Jo.  and  Jane  his  feme  in  tail^ 
and  the  demandants  were  their  Jons  and  heirs  in  gavelkind^  the 
%tn2J[kt  faid^  that  their  mothers  name  was  Marioty  judgment  of  the 
writj  and  held  a  good  plea,  but  not  after  the  view.  Thel.  Dig.  i68* 
Lib.  II.  cap.  50.  S.  5.  cites  Hill.  10  £.  3.  490. 
,  15.  In  formedon  by  tht  younger  Jon  of  land  in  Borough- Englijb 
given  in  tail,  by  the  writ  hcjhallfuppofe  the  defcent  to  him  as  fin 
and  heir^  as  if  be  was  heir  at  the  common  laWj  and  by  his  count  he 
{hall  make  his  defcent  l^y  the  cujiom\  and  fo  it  (hall  be.  of  land  in 
gavelkind.  Thel.  Dig.  87.  Lib.  9.  cap.  7.  ,S.  32.  cites  Hill.  II 
E.  3.  Formedon  30.  13  H.  4.  Garrant  94.  Trin.  11  H.  6.  54. 

16.  Yn  formedon  in  reverter  by  the  writ  it  was  fuppofed  that  th^ 
donor  was  cojin  to  Jhe  demandant j  and  by  the  defcent  tn  the,  count  it 
appeared  that  the  donor  was  great- great-grandfather  to  the  demand- 
ant ^  and  adjudged  good;  for  when  a  man  paiTes  great-grandfather  [    1 2   ] 
paramount,  there  is  no  other  form  than  cofin^  and  not  the  great- 

frand&ther's  father.    Thel.  Dig.  84.  Lib.  9.  cap.  5.  S.  28.  cites 
lich.  15  £.  3.  Brief  322.  and  that  fo  agrees  Hill.  21  £,  3«  10. 

17.  Where  land  is  given  in  taily  the  remainder  to  two  and  to  their 
^heirsy  the  heir  of  the  other  ihall  have  formedon  of  the  whole,  as 
.heir  to  tbefurvivoTy  without  fuppojing  by  the  writ  that  his  ancejlor 

furvived,^  TheL  Dig,  io8.  Lib.  jo.  cap.  17.  S.  5..cite^  Trin.  18 
E.  3. 28.  8  H.  6.  25.  r 

I  8a  In  fcire  facias  by  one  Jo.  out  of  a  fine  by  which  land  was  ren-  ' 
dered  to  one  B,  his  grandfather  in  tail,  and  made  himf elf  heir  to  his 
grandfather  and  fin  to  iis  father  and  not  heir  to  his  father^  and  ad- 
judged good.  And  he  had  not  fifpofed  the  death  of  his  father^ 
and  yet  good.  Thel.  Dig.  108.  Lib.  10.  cap.  17.  S.  2.  cites  Mich« 
23  E.  3.  22. 

19.  \xi  forftudon  in  defcender  tStit  demandant  made  hitnfelf  heir  to 
his  grandfatbiry  and  it  was  pleaded  that  the  father  of  the  demand 
dant  was  feifed  after  the  death  of  the  grandfather^  &c.  to  which  it 

-was  replied^  that  the  feifin  of  the  father  was  jointly  with  his  fern? j  and 
this  in  the  l^e  of  his  grandfather^  which  eft  ate  he  continued  till  he 
diedy  and  that  thefnae  is  yet  alive^  &c.  upon  which  the  writ,  was 
awarded  good.  Thel.  Dig.  169.  Lib.  ii.  cap.  51.  S.  5.  cites 
Trin.  27  E.  3.  81. 

20.  In  formedon  the  demandant  ought  always  to  be  made  heir  to 
'  the  doneey  or  heir  to  him  who  is  made  heir  to  the  donee  before  in  the 

writ.  Thel.  Dig.  108.  Lib.  10.  cap.  17.  S.  3.  cites  Hil.  29  £.  3. 
3*  39  £.  3. 13, 1 1  H.  4. 72.  and  1 1  H.  6.  25.  and  8  H.  6.  Formedon 
4  Reg.  238. 

21.  Omifflon  in  the  defcent  of  one  who  was  born  out  of  the  liegeance 
of  EngtandTUhdil  not  abate  the  writ.  Thel.  Dig«  169.  Lib.  11.  cap» 
50.  S.  15.  cites  Pafch.  31  £.  3.  CoAnage  5. 

22.  In  ward  by  reafon  of  the  nonage  of  Jo.  Son  and  heir  of 
Rich,  the  defendant  faidy  that  fo.  had  an  elder  brother y  who  was 
feifed  after  the  death  of  the  fathery  fo' ought  Jo.  to  be  made  heir  to  his 
brothery  &c.  by  vrhich  the  writ  abated.  Thel.  Dig,  170.  Lib.  II. 
cap.  5X5  S.  13.  cites  Pafch,  32.  E.  3.  Gard.  34. 

23.  In 


i^sl 
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23*  In  %/urit  c/riihi  he  ought  to  make  mention  of  att^  &c.  as  it  is 
fiiid.    TheL  Dig*  i68*  Lib.  11.  cap.  50.  S.  6.  cites  35  £•  3,  Droit. 

24.  The  gremJ^atbeTj  tenant  in  tail^  enfeoffed  his  Jony  heinr 
within  agOy  and  htsfenuy  and  to  the  heirs  ofthefemiy  and  diedy  and 
aftsr  ihe  fin  diedj  and  die  iJSu  ofthefon  brought  fomudon  againfi 
thefemey  making  himfelf  heir  to  his  grandfather^  and  the  tenant  paflod 
the  writ  notwimftanding  that  it  feemed  that  the  feifin  of  his  father, 
after  the  death  of  his  grandfather^  was  his  better  right,  and  fo  the 
demandant  ought  to  be  made  heir  to  his  eranajFather,  quaere* 
^  TheL  Dig.  169.  Lib.  11.  cap.  51.  S.  6.  cites  Mich.  38  £•  3. 29. 
"  25.  Land  was  given  to  one  Ro.  and  Ka.  his  fenuy  and  to  yo.  their 

Jin  J  and  to  the  heirs  of  the  body  of  Jo.  Remainder  to  the  right  heirs 
rfRo*  and  Ka.  and  one  W.  fen  and  heir  if  Ro.  brought  formedon^ 

j^tppo^g  the  death  tf  Ro.  and  Ka.  and  if  yo.  without  iffue^  and 
making  himfilfheir  to  Re.  onfyy without aiei^ngthatRo.'fitrvived 
Ka.  4Rd  the  tenant  pafTed  over;  qusere.  Thd.  Dig.  io8.  Lib.  io» 
cap.  17.  S.  4.  cites  Mich.  38.  E.  3.  31. 18  £.  3. 28.  mi  24  £•  3.  28. 

26.  Seiro  facias  out  ^a  fney  bf  which  land  was  rendered  to  one 
Katharine  and  to  her  hairs  which  IHiL  her  hufiandflmdd  beget  on 
her  bodfy  ice.  and  one  who  demanded  executioa  made  himfelf  ifr^rr  ta 
William  and  Katharine^hy  wtidi  the  writ  was  abated ;  for  he  ot^ht 
to  make  himQlf  heir  to  Katharine  alone  by  the  mauuery  &c»  Thd« 

ig.  io8.  Lio.  10.  cap.  17*  S.  7..  ekes  Mich.  41  £.  3.  24. 

27.  In  writ  ofcofinagey  if  it  appears  by  the  count  audddcent  that 
writ  of  befaile  lies  in  die  cafe^  it  ihall  dMtt»  Thel.  Dig.  1 17. 
Lib*  10.  cap.  27.  S.  4.  cites  46  £.  3. 15. 

28.  In  ravijhmtnt  of  wardj  fuppoiine  the  infant  to  be  heir  to 
his  father,  it  was  pleaded  that  after  the  death  of  the  father^  the 
Umddefiended  to-  one  Ro,  eUefifin  ofthefalhoTy  andfi  ought  the  in^' 

font  to  be  made  heir  to  his  brother^  &c.  adjudged  a  good  plea. 
Thel.  Dig.  170.  Lib.  ii.  cap.  51.  S.  lo.  atsa  Mich.  9  H* 

4^3- 

29.  [So"]  in  raviihment  of  ward,  fiippoiing  the  iafrnt  to  be  heir 

to  hiis  ^ther,  it  was  pleaded  to  the  writ  thap  his  graut^itther  fur* 
vived  h^  father^  andfo  he  flmJd  be  made  heir  to  his  grane^ather^ 
$tc.  and  adjudged  a  good  plea.  Thel.  Dig«  170.  Lib.  ii.  cap. 
51*  S.  11.  cites  Hill.  14  H.  4.  x6. 

30*  Where  Thomas  earl  of  Lancafter  was  attaintod^  which 
attainder  at  the  fait  of  Henrj  his  brother  was  reomfed  by  parliament 
in  the  time  ofE.  3.  out  rfwhieh  king  H.  t^  peed j/nre  facias  for  the 
snanor  ofwhteh  thofaid  Thomas  was  ftifedy  tec  and  by  the  writ  be 
made  hinfe^hoir  U  Thomas  and  net  U  Htnry  who  was  party  to  the 
revtfikl,  and  yet  adjudged  a  good  writ  Thel.  Dig.  I08.  Lib, 
XO.  cap.  17.  S.  8.  cites  riiil.  10  H.  4.  7* 

31.  Writ  pf  eofinage  of  the  fetfim  ef  tht.uwcU  flnll  abate. 
Thd.  Pig  117.  Lib.  io»  cap.  27.  S.^  cites  Pafch.  2  H.  5. 
Connage.  i. 

32!  And  where  the  land  is  rendered  to  the  heiron  and  feme  in 
tally  he  ought  to  make  himfefhoir  to  both.  Thel.  Dig.  108.  Lib. 
|o.  cap.  If.  &  3.  cites  8  H.  6.  47. 

33-  The 


DcCicent  i^ 

3|«  The  btnrim  anifinu  retwirtd  in  CiJJaviU  ^  the  hnr  rf 
tbiftnujuedfcin  facias^  and  madi  bimfilfjm  ond  bar  to  tbtfkme 
9nh^  ana  adjudged  ^ood  \  for  the  recovery  was  in  right  of  the  wme^ 
TheL  Dig.  loS.  Lib.  lo.  cap.  I7.  S.  lo.  cites  HiU.  8  H.  6.  2^* 

34.  If  two  nun^  as  younger  orethren,  will  mah  their  title  to 
land  in  gavelkind^  diey  mu^Jay  that  the  fame  land  is  of  the  tenure 
2nd  nature  of  gavelkindy  VJbich  time  out  of  wind  bath  been  p^rted^ 
mdpartahli  between  heirs  males,      Calth.  K.oadiiig>  44. 

35.  The  rruerjion  in  fee  is  part  of  the  old  ejfate^  and  if  tl^ 
owner  had  the  land  as  hetr  of  the  mother^  the  lame  (haU  de(cend  tp 
die  heir  on  the  modier's  hde ;  fo  if  it  was  borough-englifli  or 
gavelkind  it  {hall  d^fcend  accordingly.  3  Wm.'s  Rep.  63.  Trin. 
1730.  in  cafe  of  Ghefter  v.  Chefter. 


(N.  15)     Pleadings. 

I.  T  N  formedon  :  tojiy  that  the  demandant  has  an  elder  brother 
^  in  full  life,  is  a  tiea  to  the  eiBion.    TheL  Dig*  1 68.  lab.  ii. 
cap.  5a  S.  7*  cites  Mich.  18  £•  3.  34. 

2.  In  e^mt^  the  tenant  fUaded  a  dying  feifed  of  bis  gram^atber 
infu^  mdtbmt  his  father  entered  as  bevTy  and  wasfeifed  in  fee  and 
ditdfeifedj  assihe  antered  as  htir^  and  awarded  ill;  for  two  dyings 
feifed  ihaU  b^'^kuble.    Br.  Double,  pi.  86.  cites  30  AIT.  6. 

3.  If  a  js^an  has  a  fon  and  is  outlawed^  and  nfur  pnnhafes  ebar^ 
ter  efpaTdony  and  purcbafes  land  and  diesy  his  fon  (hall  inherit  him, 
per  (Jocloain  and-  Marten  J.    Br.   Difcent,  pL  8.  cites  9  H» 

5v9- 
4*  In  pleading  of  dcfcent  the  words  are^  that  the  tenements  de* 

fcendedy  h^.  utjUio  ^  beredi  vel  ut  eonfanguineo  i^  beredij  &c; 

And  in  juftifkration  of  baiUff,  he  ihall  &y  ^t  he  ut  baUvui^  &c« 

and  need  not  by  that  he  is  bailiff,  or  heir  in  b&y  quod  nota ;  per  f   14  1 

Cur.  Br.  Pleadings,  pi.  13a.  cites  5  H.  7.  2.  L      t  J 

5.  If  a  feme  conveys  to  berfelf  title  by  Usual  defcent^  as  heir  of 
her  fiitfaer,  tenant  in  tail  after  the  death  of  her  elder  broAetj  ihe 
fhall  not  fliew  in  her  writ  that  he  is  etdcft  Ion,  or  duit  his  hrocfaer 
died  widiout  ifliie,  or  that  if  a  daughter  be  heir,  to  iay  diat  her 
fatho"  had  no  fen,  or  diat  her  brother  died  without  iffue,  or  is  ap- 
pealed of  death  by  brother  and  heir,  or  fiich  like,  to  iay  that  he  had 
no  feme;  for  thofe  are  intended^  till  the  contrary  be  pleadid.  Bset 
contra  upon  collateral  tttle^  as  formedon  in  remainder  or  feverter, 
or  writ  of  efcbeat }  foe  thmtiM  dying  without  iflite  flnU  be  ikewm 
in  the  writi  and  the  dying  without  hinr  \  but  there  is  no  difirence 
htmeen  Snenl  de/cent  ana  eoUaterat  defeent.  Br.  Faux  Latin,  pL 
xro.  cites  7  H.  7.  7. 

6.  Plaintiff  counted  of  a  box  with  charters  and  mamtntntBy  and  5^  Char- 
snade  tbe  d^enteffhe  bndfrem  A,  te  T.  mdfrom  T*  to  ^.  and/mn  ten  do 
7.  to  the  jOaiistif^  the  dtftndemt  faid^  that  A  had  nofuchfon  as  T.  ^^^»  P^- 

father  ef%  and  this  is  fr^gnty  ri%.  Aat  A«  had  no  fech  Ion  as  ^ H^ttj, 

T*  and 


14  i£>etctnu 

«4- «7.  «od  T.  zoA  that  T.  was  not  father  of  J.  and  therefore  ill,  by  whrcb  he 
|i  H.  6. 1,  yr^y  ^^^  y-^  ^^^  ^^^  Jfather  of  J.  and  ill,  becaufe  he  gave  no  father 
to  y.  by  which  hefaiJthat  J,  was  the  fin  of  P,  and  not  the  fon  of 
y.  and  Ac  others  c  contra.    Nota.  Br.  Pleadings,  pi.  20. 

7.  The  defcent  is  traverfahle  in  no  cafe  but  where  both  parties 
dmm  hj  thejamt  perfon.  rcr  Periam  J.  Cro.  E.  278.  in  cafe  of 
Maibn  V.  Nevil. 

8.  Defendant  pleaded  that  he  was  heir  a  tarte  materna^  but  did 
not  fay  he  Was  heir  of  the  whole  bloody  and  tor  that  reafon  the  plea 
was  over-ruled.  Per  Jeffries  C.  Vern.  R.  442.  Hill.  1686. 
Addifon  v.  Hindmarib. 


(O)     Continual  Claim. 

In  what  Cafes  the  Claim  made  fy  one  (hzUJerveJbr 

another. 


(•)Fol.63o. 


[  I.  T  F  there  be  tenant  for  life^  the  remainder  over^  and  tenant 
*  for  life  makes  a  claim^  and  after  the  diffeifor^  or  he  that  is 

ieifed  &c.  dtes  feifed  (♦)  within  the  year ^  and  after  the  leffee  dies 
Co.  Lilt.  before  entry ^  yet  he  in  remainder  Jhall  have  advantage  of  this  claim, 
p!  ana  ^'  becaufe  he  hioifelf  could  not  have  made  a  claim,  and  the  defcent 
lays  that  fliall  not  bind  the  ieffee,  and  therefore  fhall  not  bind  the  re- 
io  it  it  of     mainder.    Litt  S.  416. 1 

bin)  in  the 

nverfion  ia^  in  like  cafe;  for  he  is  alfo  privy  in  eftate. 

Co  Litt.  1^  2.  But  it  feems  in  this  cafe  that  if  the  Ieffee  for  life  makes  a 

a5x.a.S.P.  ff^^ff^^  ^^^  ^'^^^  ^f^  ^j^^  ^^g  diffeifor  dies  fiifed  within  the  year^ 

that  this  defcent  ihall  bind  the  remainder,  becaufe  he  might  have 

made  a  claim  after  the  death  of  the  leflee,  and  he  is  not  privy  to 

die  claim  of  the  leflee,  not  coming  u^der.him,  and  the  claim 

ought  to  be  continued  till  the  d^di)  which  it  is  not  here^ 

ergo.] 

Co.  Litt.  ^j.  If  tW9  ioint'tenants  are  dijfeifed^  and   one  makes  claimyZni 

SP.accor-  ^'^^  ^^  dijit/ir  dies  feifed  within  the  year^  it  feems  that  this  ihall 

dingiy  in      oot  take  away  the  entry  of  the  other  joint-tenant^  but  that  this 

refpea  of     *  claim  by  one  (hall  ferve  for  both,  becaufe  the  entry  of  one  is  the 

QfliMf/'^   entry  of  ooth,  and  otherways  there  would  be  a  feverance  of  the 

cftate.         jointure,  which  cannot  be  by  fuch  an  9£L  ] 

^  [  15  ]  •  (4*  ^^^  '^  feems  in  this  cafe,  that  ifthatjointenant  that  made  a 
claim  £esj  and  after  the  diffeifir  dies  feifed  within  the  year  after  the 
claim  made,  that  this  defcent  ihall  take  away  the  entry  of  the 
furvivor  for  die. whole*  ibr  mat  tl|ough  the  claim  of  one^ihould 
lerve  for  both  during  their  lives,  by  a  confequence  to  avoid  the 
feverance  of  the  jointure,  yet  this  4niichief  is  not  in  this  cafe, 
and  die  furvivor  comes  paramount  the  claim^  and  fi  not  privy  .to  it^ 
and  fo  die  claim  is  determined  before  the  death  of  the  diileifor, 
and  as  it  ieems  die  claim  ought  to  continue  till  the  dying  feifed. 
.But  quaere  this«  for  it  hath  been  argued  for  a  point.  1 

[5.1f, 
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[5«  If  the  tinant  be  diffiifed^  and  makes  e&ntihtml  Haifti  andtB/i 
without  heiry  and  after  the  djffii/or  dies  feifid  within  the  year^  this 
ft^aH  hind  the  lord  by  efeheat^  Decaufe  he  comes  paramount  the  claim 
and  not  in  privity  thereof)  and  he  might  have  made  a  claim  after 
the  efoheat.] 

f  6.  If  the  baron  makes  a  continual  claim^  and  dies^  and  after  the 
diffeifrr  dies  feifed  within  the  year  after  the  claim^  yet  it  feems  th^ 
Wife  ihall  be  bound,  becaufe  (he  is  mt  privy  to  the  claim,  nor 
comes  under  it,  and  fhe  herfelf  might  have  made  a  claim.  But 
fuegre  this.] 

[7.  If  the  father  be  dij/eifedy  and.  makes  continual  claimy  and  Br.eontU 
A«,  and  after  the  dijfeifor  dies  feifed  within  the  year  afier  the  claim^  ^,^^  ^j^ 
yet  diis  (hall  not  bind  the  hetr  of  the  fether,  becaufe  he  comes  in  5/g/     ,_ 
under  the  father ^  and  in  privity  of  blood  and  eftate^  and  therefore  he  Cp.  Litt- 
Ihall  have  advantage  of  the  claim  of  the  father  v^ithout  any  new  |^^'  ^  ^ 
claim  by  himrelf.     9  H.  4,  5.  Curia.     Litt.  S*  421.  admitted  the 
claim  fhall  ferve  for  him  and  his  heirs.     Contra  15  £.  4.  23.] 

is.  If  a  prior  be  diffeifedy  and  makes  continual  claim  and  eUes^  ^ittyi*  con- 
after  the  diffeifor  £es  feifed  within  a  year  after  the  claim^  in  p\^^^ 
the  time  of  the  Juccejfory  this  fhall  not  bind  him,  becaufe  lie  comes  s«  C. 
In  in  pnvity  of  him  that  made  the  claim,  and  under  him.    CoAtra 
aiH.  6.  37.b.J 


(P)     Continual  Claim. 

Who  may  make  it.     Pcribn  interefted,   or  a 

Servant. 

I*   A  Dying  feifed,  and  defcent  within  a  ys^  and  day  aher  thorn  If  the  dff. 
^^made^  takes  not  away  the  entry  of  him  that  claimed,  though  ^^j^f^^nw* 
there  be  never  fo  many  difieifins,  alienations  or  descents  within  that  year  and  x 
time,  and  though  it  were  not  made  till  many  year^  after  the  diileiiuu  day  befor* 
Hawk«  Co»  Litt.  338*  the  defcent 

ttiere  were  twenty  mean  difleifms;  yet  the  entry  Is  not  taken  away;  for  there  ean  be  no  jus 
CMiifefUtMiis  in  the  lieir,  if  the  UiiTeifee  has  continued  the  pofifeffion  by  thofe  fo)enin  a£ls  that  the 
law  requires)  and  within  the  time  that  the  law  builds  a  prefumption  of  a  dereU(5lion,  if  the 
diffeifec  nejjle^ls  his  entry.    But  if  the  diffeifor  ?l  common  law  had  kJept  polTeflion  forty  years, 
and  the  dilteifee  h^d  entered  but  half  a  year  before  his  death,  yet  in  that,  law,  as  Littleton  re« 
marks,  the  heir  luul  not  gained  the  right  of  polfeinony  becaufe  no  dtf^fii^iom  cw  bep»eJunKdif  th$ 
dijfcifee  cljims  within  the  time  prefer ih$d  by  tht  Iww.    Aq^  if  the  l3w  cannot  prefume  that  the  diffeifee 
hasdeferted  the  right  of  poUcfiion,  it  cannot  be  trHnsferfed  to  the  heir  of  tlie  difleifor;  nof 
ought  the  lord  in  fuch  cafes,  to  accept  of  his  ferviees  from  f\ich  heirs.    Nay  Coke 
fays,  that  I  he  feoffse  of  the- diffeifor  that  comes  in  by  tide  after  a  year  and  a  daf     f    *  ^    1 
was  expired>  wds  anciently  held  to  have  ri^Ut  of  pofTeilion)  and  to  put  the  diffcifee     L     ^  "^    J 
to  his  writ  of  entry,  becaufe  they  corttc  in  by  title;  and  for  quiet  of  purchafors  Ihis 
Aon«claim  for  a  year  and  a  day  was  held  a  dereliAion.    (>ilb.  Treat  of  Ten.  38. 

2.  If  a  man  be  diffeifed,  and  the  dijfeifor  dies  feifed  within  the  If  the  - 

year  and  day  next  afier  the  diffeifm  made,  whereby  the  tenements  ^^^^^^ 

defcend  to  his  heir,  in  this  cafe  the  entry  of  the  diiTeirce  is  taken  w?hin  a 

away;  for  the  year  and  day  which  Ihould  aid  the  diffeifee  in  fuch,  year  and 

dav  after 

Voft.  VIIL  C  caff, 


l6  Z)etfent« 

the  diiTei-  i^i^Jkalt  H^  h  taken  fhm  the  iim  sftiile  ^tmrj  accnted  unto 
for/any^^"  bioi,  hwt  oxAj  from  the  time  of  the  ehitn  nmae  by  him  ip  inaonor 
entry  by  the  aforeCaidi  aad  for  this  caufe  it  (hall  be  good  forfuch  diflTeifee  ft» 
difTeifee       frmke  his  cUim  in  as  ibort  time  as  he  can  after  the  diiTeiriii}  &ci 

j^^!^  A^«       3«  But  this  is  now  holpen  by  the  ftatute  3a  H.  8.  cap.  33.  made 

bcirf  fiiice  Irkdeton  wrote  \  For  if  the  difleifor  dies  feifed  within  five  years 

whcn^ihe  ^A'"  ^^  ^j^«*  /A^i^f  A  there  be  m  continual  claim  made^  it  (haU 

dideifee  l^ot  tak^  awajf  thft  entry. of  the  diffeifee*    But  after  the  five  ycartf 

yields  up  there  muft  be  fuch  continual  claim  as  was  at  the  conunon  law« 

jftl/}    ^he  pcdrnnptivje  fight  is   in  the  diUcifov,  for  it  it  f  h^  ptffum^  th^a  ih^  dij^ 

wouiti  rtiufn  4tftti«  *o  ^/  fl^(ff<»h  if  1^  ifrt  no9  confciws  tbmt  his  ad^nrjary  hadtlM  right ;  wheivfim 
thei:e  b  no  time  given  zSer  fuch  ^ifleifin  for  tlie  dinfeifee  to  aflerc  his  right ;  for  ii  is  to  he 
pr^umcd  he^rotxld  do  it  immediitely,  If  he  Was  the  right  of  pofTeflioil  in  him,  and  the  rather, 
for  that  m6n  have  the  <¥uiekclt  fenfeof  injuries  immediately  after  they  iara  committed.  S#  tlfil 
the  giving  upthe  paAeJfion  tamofty,  and  yielding  .to  the  A'lff&fm,  m^es  a  ftrong  prefuniptioii  fon 
the  diflcifor  s  right  and  by  c<Hifequence  the  law  muft  tdlte  the  right  of  pofle^on  to  be  in  the 
heir  of  .the  diffeifor^  and  the  lol^d  is  hound  to  accept  him  as  tenant,  and  lei  relieve 'the  tene- 
fnents  into  hif  hiftds^  But  ittke  difl^fce  had  re^nter«d>  then  he  h«d  afferted  his  own  right  of 
fig^effffSii  hy  fi^ch  hl^  enttsy  ;  fpfr  a/le^o  4vi}H)nit  nomen  operi ;  for  the  law  cannot  fuppofe  th» 
dtflifitee  to  tiave.relinquilbed  his  right  againft  bis  own  exprefs  a£l  to  the  contrary.  And  if  the 
difleifetrh^ft  riot  defect^Q  hislrlghf)  the  lord  ought  to  attend  to  the  folemn  claim  made  by  Jum, 
ftad  not  reUe\#  fhe^lenemehti  inio-the  hRmlsi^r efie^en*  of  the  diifeifor  rand  if  he  does  il  i»  mill 
and  void,  and  cannot  give  him  any  right.    Gilb.  Treat,  of  Ten.  39,  40. 

4.  If  tenant  fir  yearsy  tenant  hy  Jiatutejfaple^  merchant  or  elegit 
be  ouftcd,  and  he  in  the  reverfion  difTeifed,  the  lej/ir^  or  he  in  die 
reverfion  may  entec,  .to '  the  intent  to  make  his  claim,  and  yet  his 
entry  as  to  take  ariy'profits,  Is  not  lawful  during,  the  term^  and  in 
the;  faiip^  rafannerthe  ,lefR)r,  of  he  in  the  reverfion  in  that  cafe 
may  enter  to  avoid  a  collateral  warranty^  or  the  leffor  in  that  cafe 
may  recover  in  an  aflife,  and  fo  (as  fome  have  holden)  the  leflbr 
may  enter  in  cafe  of  a  leafe  for  life  to  avoid  a  defcent,  or  a  warranty* 
Coi  Litf;  150..  bV  -^  • 

•  .  .5*  If  the  father  tnakes  a  dairn^  and  the  diiFeifof  dieS)  and  then 
the  fiaithf r  dies^  his  heir  may  enter ;  becaufe  the  d^fcent  was^  eaft  in' 
the  father's  time,  and  tjie  right  of  entry ;^  which  the  father  gained  by 
his  claim) ^a//  defcend  to  his  heir;  but  if  the  fether  make  continual 
claim)  and  die^  and  iSatfon  makes^  no  continual  claintj  and  within  the* 
year  andday  aftct-  the  claim  made  by  the  father  the  diflfeifor  dies, 
this  fhall  toll  the  entry  of  the  fon;  for  that  the  difcentwas  caft 
in  his  time,  and  the  claim  made  by  the  fither  fhaU  not  avail  him 
that  might  have  claimed  himfeif,  and  of  thi$  opinion  was  Littleton 

*  \        in  our  bookSj  where  he  holds,  that  no  continual  claim  can  avoid  a 

defcent,  unlefs  it  be  made  by  him  that  has  tiile  to  enter,  and  in 
'v :       "^^fc  l>fe  *c  dying  feifed  wsi$*    Co.  Litt.  ^50.  b.  ad  finem. 
-''*•'      6.  Continual  claim  does  noi  only  extend  to  the  firjl  dijjleifor^  in 
UihoffpoJJcJJiQn  it  was  made^  but  to  any  other  diileifi)r  that  dies  feifed 
within  the  year  and  the  day  after  the  continual  claim  made,  and 
r   ^^  .7  Whereas  our  author  fpeaks  of  a  fecond  diffeifor,  &c.  herein  is  like- 
1    .  wif^  implied,  not  or\y  craters  and  intruders^  or  any  ether  feoffst 

•         &r  donee  immediate  or  m^diate^  dying  feifed  within  the  year  and  dajT 
oF-luch  cdiitinuid  dftim  iliade.    Co.  Litt.  255.  b* 


7.  Continual  claim  made  by  a  (ervant  for  his  majiir  is  good,  if  Litt.S.433. 
he  enters  into  a  part  and  claim,  occ.  or  if  the  mafler  fay,  that  he 

.dares  not  go  to  any  part  of  the  land,  nor  approach  nearer  than  to  D. 
and  commands  his  fervant  to  go  to  D.  and  claim,  and  the  fervant 
docs  fc,  this  is  fufficient,  though  the  fervant  had  no  fear,  for  he  doth 
as  much  as  he  was  commanded  to  do,  and  all  that  his  mafter 
durft,  of  ought  by  the  law  to  do.     Hawk*  Co.  Litt*  340,  341. 

8.  Bat  if  the  fnajfer  be  in-  healthy  [^nd  can,  and  dares  go  well  Litt.S,435« 
-to  pared  of  the  land  to  make  his  claim] -and  commands  his  fervakt 

f9  gff  to  the  UtndTind  claim,  &c.    In  this  cafe  a  claim  made  by  the 
ftrvhnt  as  near  as  he  dates  is  void,  for  he  does  not  do  all  that  is 
commands,  nor  fo  much  as  the  maftef  durft  iiave  done.     Hawk. 
•Co,  Litn  341. 

g.  But  if  the  mafter  bejick^  or  a  reclufe,  fo  that  by  reafon  of  Litt.S.434# 
his  order  he  xran't  go,  and  he  command  his  fervant  to  go  and  claim 
for  him,  and  the  fervant  goes  as  near  as  he  datesy  by  reafon  of  f(»f, 
Jkg.  this  is  fufficient,  though  the  command  were  to  go  to  the 
land ;  and  yet  regularly,  When  a  fervant  does  leis  than  the  com* 
mand,  his  sift  is  void ;  *  for  where  a  man  is  forced  to  make  ufe  ^        . " 
of  his  fervant,  he  is  more  favoured  than  one  who  is  able  to  do  ^  ^.^jg  ^dd- 
hfs  own  buAnefs ;  and  if  the  fervant  do  as  much  as  it  may  be  pre-  ed  by  the 
fumed  his  mafter  would  have  done  himfeif,  it  is  fufficient,  fox  ini-  ^«Ocaau 
potentia  excufat  legem ;  when  a  Jervqnt  exceeds  his  mafter's  com- 
mand, it  is  void  only  fo  far  as  he  hath  exceeded.     Hawk.  Co.  Litt» 

341- 

10.  The  reafon  why  this  time  of  a  v^^r  and  a  day  feems  io  be  jet 

hy  f he  feudal  lanv  is^  becaufe  the  fervices  appointed  fcem  to  be  an- 
IKiatly  compleated ;  and  therefore  that  was  the  time  for  the  vaffal 
to  claim  from  his  lord,  and  the  fame  time  he  had  to  claim  from  hi$  , 
lurd^  he  had  to  claim  from  any  diffeifor  for  the  uniformity  of  the 
latv  ;^  and  that  the  lord  might  know  who  was  the  perfon  that  he 
might  take  for  his  tenant^  and  that  the  lord  might  receive  his 
feudal  fruits  from  the  heir,  in  cafe  the  diffeifor  died.  And  if  the 
tenant  loft  the  whole  feud,  in  cafe  he  did  not  claim  within  a  yeat 
and  a  day^-  it  is  fit  he  fliould  lofe  the  right  of  poffeffion,  in  cafe 
he  neglects  his  claim  upon  the  diffeifor  in  the  fame  fpace  that  thfe 
lieir  ftnay  be  in  peace,  and  that  the  lord  may  receive  him  as  a  te-  . 
'liaitt.  For  that  was  by  the  ahcients  thought  to  be  a  violent  ^r/- 
Jumption  of  dereliSihn^  both  in  the  one  cafe  and  the  other.  But 
(Dur  law,  fince  it  gives  a  diftrefs  for  all  feudal  duties;,  doth  not  .-    . 

prdume  tlie  feud  derelift,  \n  cafe  feudal  fervices  are  not  paid,  fincc 
the  lord  has  a  power  to  compel  the  payment ;  and  therefore  th$ 
la^  docs  not  indtfce  uny  forfeiture  in  that  cafe.  But  the  Jaw  gives 
the  fight  of  poffe^on  to  the  heir,  ifl  ca4*e  the  diii'eifee  docft  not 
A'^Sron  within  the  fpace  mentioned,  becaufe  thfero  the  prefumption 
remains  of  the  dcrelid^ion  of  the  diffeifoe,-  fince  the  entry  or  adtion 
«  ifee  eii?7  way  that  he  has'  te  obtain  poflfeiBoft..  Gilb.  Treat,  erf 
Ten.  36,  37. 
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(  Q^)     What  fufficient  or  amounts  to  a  Claim  to 

avoid  a  Defcent.  . 

I.  TN  aJIftfe  N.  Uajkd  to  P.  for  term  oflife^  P.  aliened  to  G.  infee^ 
^  N,  entered  for  the  alienation^  and  G,  re-entered  and  oujied 
him^  and  N*  claimed  and  always  xoas  debating^  fo  that  G.  had  no 
peaceable  poiieffion,  and  G.  ofjuchfeiftn  diedfeifed  and  his  heir  en^ 
tered^  and  N,  diedy  and  the  Bar  of  tf,  entered  upon  the  heir  of  E. 
and  the  entry  adjudged  lawful  y  by  reafon  of  the  claim  and  non 
peaceable  pofleffion  of  G.  Br.  Continual  Claim,  pL  8.  cites  25 
AiL  12. 
Br.  Entry         2.  It  was  found  by  verdidl  in  the  county  of  Dorfet  beJFore  juf- 

dl«^s!c!l  ^*^^^  ^^  *®'^>  ^^  ^^^  plaintiff  who  had  title  of  entry  after  the  death 

S,  C.  ciicd     rfhis  anceflor^  abode  in  the  vtll  where  the  tenants  wtre^  and  by  parol 

Co.  Lilt.       claimed  the  tenements  among  his  neighbours^  but  for  doubt  of  death 

•54-  »•         he  durft  not  approach  the  tenementSj  and  brought  afftfe  upon  thi;8 

matter  as  above,  and  it  was  awarded  that  he  (hall  recover,  quod 

nota  bene;   for  this  claim  is  an  entry  in  law.     Br.  Continual 

Claim,  pi.  ^.  cites  38  AiT.  23. 

3.  And  lee  tit.  Continual  Claim  in  Littleton,  that  upon  every 
fuco  claim  tht  party  Jhall  have  a£iionfor  the  occupation  agahift  the 
occupier,  which  affirms  that  this  is  entry  and  feifin.     Ibid. 

4-  I"  ^Jflf^  ^^  tenant  pleaded  bar  by  grant  of  reverfton  to  his  fa^ 
iher^  and  the  tenant  for  life  attorned  and  diedj  and  his  father  entered 
•and  died^  and  he  entered  as  heir  and  gave  colour  ;  the  plaintiff  re^ 
plied^  that  after  the  grant  fuppofed^  his  father  was  feifed  in  fee  and 
died  feifed>i  and  he  entered  as  heir  and  was  feifed^  and  dineifcd  by 
the  defendant  \  the  tenant  rejoined,  that  after  the  entry  of  the  father 
if  the  plaintiffs  the  father  of  the  tenant  made  continual  claim j  and 
there  it  was  agreed  that  this  was  no  plea ;  for  he  who  makes  con- 
tinual claim)  fhali  do  \X,  freftily  from  sear  to  year  \  for  if  he  continues 
by  two  years  after  the  claim,  and  dies  feifed,  the  claim  fhall  not 
ferve.     Br.  Continual  Claim,  pi.  i.  cites  9  H.  4.  5. 
Litt.S.4i4»       5.  Ifdiffeifee  makes  continual  claim  unto  the  lands,  whereof  the 
4i5»4>^      difleifor  or  his  donee  or  feoffee  is  feifed,  or  he  in  the  reverfton  or 
Lit!  aeo,     ^^^tnainder  makes  continual  claim  upon  the  alienee  of  a  particular 
a.  b!  tenant  guilty  of  a  forfeiture,  before  a  defcent  caft,  they  iave  their 

entry  uereoy  Aotwithfianding  the  defcent.     Hawk.   Co.  Litt. 

334- 

6ti  It  is  to  be  obferved,  that  the  year  and  tie  day  (hall  be  ib  ac*^ 

tountedj  fo  as  the  day  whereon  the  claim  was  made  ihall  be  ac^ 

counted  one*    As  if  the  claim  were  made  fecundo  di^  Martii,  that 

day  (hail  be  accounted  for  one,  and  then  the  year  muft  end  th« 

2  ft  day  of  March,  and  the  day  after  is  the  fecond  of  March*    Co* 

Litt.  255.  a. 

Co,litt.  7.  If  a  diffeifee  brings  an  offfe^  and  '^  jury  find  for  him^  atid  the 

263.  a.  fays  juftices  will  be  advifed  till  next  ajife^  and  in  tb^  mean  tsnn  Jifiifor 
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JiiSy  it  (eems  that  the  fuii  did  amount  to  a  continual  claim,  inaf-  ^of  ^^  '' 
much  as  no  default  was  in  him,  &c.     Litt.  S.  442.  it  mlif  ^**^ 

amount  to  acclaim,  becaufe  there  was  default  in  him,  as  Littleton  fays. 

8.  If  it  be  objeifed  that  if  the  bringing  of  afiife  ihould  amount  to 
continual  claim,  and  every  continual  claim  made  by  the  difl^ifee 
vefts  the  p<^ffion  and  freehold  in  him,  therefore  if  the  bringing 
the  ^Jfifi'i  &c*  Jhovld  amount  to  a  continual  claims  that  then  the  writ 
fiouQ  abate.  The  anfwer  is,  that  a  continual  claim  is  an  entry  by 
confiruMion  of  Una  for  the  advantage  of  the  dijfeifee^  but  mtfor  his  f  1 9  J 
^Jadvantagt.     Co*  Litt.  263.  a. 

9.  In  a  writ  of  Entry  fur  difleifm  a^ainft  one,  fuppofing  that 
he  had  not  entered  but  by  S.  who  difleifed  him,  the  tenant  {aid 
that  S.  died  feifed,  and  the  land  defcended  to  him  and  prayed  his 
9^  The  plaintiff  counterpleaded  his  age ;  for  that  he  arraigned 
an  ai&le  againft  S.  who  died  hanging  the  affife  and  he  was  oufted 
of  his  age  \  for  that  the  bringing  the  ajjife  amounted  to  a  claim*  Cow 
Litt.  203.  a. 

10.  If  tenant  in  dower  alien  in  fee  with  warranty^  and  the  heir 
in  the  reverfion  bring  a  writ  0/  entry  in  cafu  provifo^  &c.  and 
hanging  the  plea  the  tenant  dies,  the  heir  mall  not  be  rebutted 
or  barred  by  this  warranty,  for  that  the  prxcipe  did  amount  to  a 
continual  claim.     Co.  Litt.  263.  a. 

1 1.  Tlie  entry  or  continual  claim  muff  purfue  the  aSiion.  Co* 
Litt.  263.  b. 

12.  If  an  aSion  to  recover  lands,  of  which  a  fine  was  levied, 
be  brought  and  difcontinued  by  the  defendant,  this  (it  was  faid) 
will  not  amount  to  a  claim.  Vent.  45.  Mich.  21  Car.  2.  B.  R« 
AnoQ« 

13.  Entry  on  the  land  by  a  cejiy  que  trufl^  is  not  fufRcient  claim, 
but  it  muft  be  \>yfubpcena\  per  Ld.  Keeper.  Chan.  Cafes  268* 
Mich.  27  Car.  2.  Clifford  v.  Aihley, 

14.  Entry  of  iffue  after  difcontinuance  is  no  claim,  but  it  muft 
be  by  formedon.  The  ftatute  has  taken  away  the  claim  at  com- 
mon law  fub  pede  finis.  Per  Ld«  Chancellor,  Chan«  Cafe  ay8« 
Trin.  28  Car.  2.  Salifbury  v.  Baggot. 

15.  There  was  a  court  before  the  boufe^  and  at  the  gate  of  the 
houfe  the  heir  faid  to  the  tenant^  that  he  was  heir  of  the  houfe  and 
land  which  he  held^  and  forbad  him  to  pay  mere  rent  to  the  defen-* 
ianty  and  eo  inflante  entered  the  houfe.  Adjudged  to  be  a  fufficient 
claim.     Skin*  412,  pi.  8*  Hill.  5  W,  &  M*  in  B.R.  Anon« 


(R)     Continual  Claim.     Within  View, 
Sufficient  in  what  Cafes « 

I^  TN  aflift  it  was  found  that  J,  ivas  feifed  and  dijfeifed  by  M.  and 
^  that  y.  claimed  it^  and  Jhewed  deed  of  his  right^  and  would 
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ime  enUred  and  could  n^^  nor  durjl  nofy  an^  fh^  M»  diedjeifii^ 

and  his  heir  entered^  upon  which  J.  flaimed  and  Jhui^d  tbi  de^djicc 

(ind  would  have  entered^  and  could  not^  nor  durji  not^  and  fo  of  divers 

others  j  and  becaufe  y.  never  put  his  foot  to  have  entered^  nor  ef» 

fayed  to .  enter^  nor  it  was  not  found  that  there  was  any  doubt  of 

deaths  therefore  by  award  this  .was  no  entry  or.  good  contmual 

claim,  and  therefore  die  plaintiff,  who  was  in  by  defcent,  recovered 

notwithftanding  thofe  claims  ;  for  th^^  were  nothing  worth.     Br« 

Continual  Claim,  pL  lO.  cites  39  Ail.  il. 

1t{«etys%       2,  The  claim  is  not  good  if  he  does  not  com  near  $0  the  lanJj 

the  »ii*i^-'_  and  that  in  fight  of  the  knd^  fo  that  the  paffers-by  may  have  no- 

t?cton,  that  tice,  and  th€»  this  ferves  for  an  entry  quod  curia  conceffit  j  but  it 

if  tiic  dif'^      is  not  mentioned  if  he  durji  not  enter  for  douht  of  corporal  illy  as  in 

feifce  corns      Littleton  tit^  Continual  aalm.     Br.  Continual  Claim,  pi.  i.  citef 

as  near  the       ^  u     .^   t,'  ' 

Utidasbe        9  n.  ^  S" 

darcsy  &c.  and  .makes  bis  claim,  this  Ihould  1>e  fufEdenti  albeit  he  be  not  wtthin  ttia  view*    Co; 

Litt.  254.  a. 

r  20  1  3*  A  man  dijfeifed  another  and  continued  feifin  half  ({ yf^^^  ^^ 

Br  Aflifc      ^^^^'^  ^^^  ^^  land  defcended  to  two^  whereof  one  was  an  in/ont^  and 

pl.  59.  cites  the  dijjiifee. re-entered  upon- the  heirs^  and  they  brought  ajftfcy  and 

S.  C.  all  the  matter  was  found  by  verdicS  at  large,  and  that  the  dijfpfo^ 

all  the  life  of  the  diffeifor  made  continual  claim^  but  did  not  enter  for 

doubt  of  corporal  ill,  but  approached  as  near  as  he  durJl  f%r  dot^bty 

&c.  and  found  that  they  did  not  know  of  any  menace  to  the  diffeif^ 

in  dijlurbance  of  the  entry^  and  yet  it  was  awarded  th;jt  tj^  en^try 

0f  the  diffeifee  was  good,  ^d  the  plaintiffs  fliafl  not  take  any 

thing  by  their  writ,     Br.  Continual  Claim,  pi.  2.  cites  I2  H.  4* 

19,  '20.  , 

4.  Continual  claim  fhall  not  ferve  without  entry-y  unlefs  it  be  al- 
kged  that  the  continual  clatm  was  made  at  the  landy  a^d  that  he  did 
not  make  entry  for  doubt  of  death  or  battery^  and  this  pleaded  accord- 
ipgly,  but  if  he  durft  enter,  he  ought  to  enter,  quod  nota,  and  faid 
Aat  be  claimed  at  the  land  all  the  life  of  his  father,  and  that  he* 
dqrft  not  enter  for  doubt  of  battery  j  Prift,  and  the  others  e  contra, 
Br.  Continual  Claim,  pi.  4.  cites  14  H.  4.  13. 

5.  Where  a  continual  claim  fhall  deve/l  any  ejtqte  in  any  other 
firfon  in  any  lands  or  tenements,  there  he  that  makes-  the  claim. 

.  .  ought  to  enter  into  the  land,  or  fome  part  thereof.     But  where 

the  claim  is  not  to  diveji  any  eftatc  but  to  bxing  him  that  makes  it 

into  aifual  pojfejiony  there  a  claim  within  the  view  fuffices,  as  upo^ 

a  defcent  the  heir  having   the  freehold   in  law  may  claim  land 

within  the  view  to  bring  himfclf  into  adiual  poffeiEon.     Co.  Litt, 

254.  b. 

3Litt.  8.4x8,       6.  If  he  who  has  a  title  to  enter,  dares  not  enter  for  fear  of 

Co'  Litt       ^^^^^y^  maiming,  or  death,  if  he  goes  as  near  as  he  dares,  and 

aS3-  *>•  *      claims  tlie  land,  he  has  prefcntly  by  his  claim  fuch  a  feifm  as  if 

254.  a.—     he  had  entered  in  deed,  though  he  never*  had  any  feifin  before. 

cant^re  -    "^"^  hisj^tfr  mujl  concern  his  perfon  ;  for  the  fear  of  his  burning  his 

ter  for  fear   koufeSy  or  lofs  of  his  goods  is  not  pifficienU     Tnefear  of  imfrifimment 

of  outrage,    or  mayhem  is  not  only  fufficient  to  make  fuch  a  claiin  equivalent  to 

Kood'  "f       ^  a^ual  entry,  but  wiH  alfo  avoiiji  a  deed  executed  by  a  man  under 


fucfa  fear ;  but  the  fear  of  battery  is  not  fufficicnt  in  the  latter  cafe,  ajf?  is  * 
but  in  the  firft  it  is,  for  the  re-continuance  of  an  ancient  right  is  ^^  ^^^^^ 
favoured  in  law.  In  piezdingfome  jti/l  caufe  of  fear  muft  be  (hewn,  good,  when 
and  it  muft  be  no  vain  fear }  but  in  a  fpecial  verdiS,  if  the  jury  »  man  f«a« 
find  that  the  diiTeifee  did  not  enter  for  fear  of  corporal  hurt,  this  J^Hab^ 
is  fufficient,  and  it  (hall  be  intended  .?iat  they  had  evidence  to  earosatnail 
prove  the  (ame.    Hawk.  Ca  Litt.  337,  338.  ^k'**'^  ^ 

feffioB  where  he  can,  becaufe  it  is  the  change  of  poffeinon  maket  the  notoriety  tn  both  cafes ;  but 
if  the  diffeifor  menace  war  to  the  perfon  that  has  right,  then  the  law,  which  doth  not  compel  to 
iropoffibilities,  aUaw«  lum  to  make  bis  claim  as  oear  th«  land  as  h^  durft  come.  Glib.  Treat,  of 
Tea.  36. 


(S)     Plqadings  of  Continual  Claim* 

'*    A^^^^^t  dtfient  was  olUgid^  and  tht  flaifttijf  aHegaJ  sonti"  "  ':  1 

-^^  nuai  cla'tmy  and  the  iffiu  v^as  taken,  that  ht  did  wt  mate  ^ 
claim  infucb  place  fo  near  as  he  might  fee  the  land\  and  it  was  ad* 

initted,  and  yet  it  feems  that  it  is  negadvt  pregnant.  :  Br.  Nega*  •         .l 
tiva,  &c.  pi.  10.  cites  9  H.  4*  4^. 

2.  In  trdpaft,  the  drfendant  pleaded  dying  fetfed  anddefcenty  the  r  '^  1 
fJaintifffaidy  that  he  was  feijedy  and  diffeijed  by  him  whr  died feifedy  >^  ^ 
arid  he  made  continual  claim,  and  the  other faid that  he  diedptace^  SuOcSlm* 
My  fetfed  \  and  no  plea  without  traveriing  the  continual  claim  \  for  ni.  la.  dt<f 
he  may  die  peaceably  feifed  notwithftanding  the  continual  claim*  S.c.-^^-^ 
Br.  Travcrfe  per,  &c.  pi.  289.  cites  14  H.  4,  36,  yet'^rfie^' 

coDtinpal  claim  IhaU  avoid  the  dying  feifed.    Br.  J^Qies  joins,  *pl-.  56.  cites  S.  C* 

3.  Forcible  entry  by  E.  againft  K.  priorefs  of  D.  the  defendant  '  . ..  -^ 
fmdy  thai  M*  her  predecefjor  was  feifed^  till  by  J;  diffeifedy  who  in^  "  ~  J 
feoffed  A^  jue  efiate  the  plaintiff' has y  and  the  predecej^r  diedy  and  the 

dgfiendant  enteredy  &c;  The  pkiintiff  repliedy  that  jf.  wasfiifed  and 
medfeifedy  and  the  plaintiff'  entered  as  heir  and  wasfeifeOy  tiff  thi 
defendant  entered  with  force.  The  defendant  rejoinedy  that  her  pre*  .  -' 
decefjir  m^de  continual  claim  all  her  life^  The  piaintiiF  furrejoined, 
that  hrfore  M.  any  thing  hady  the  faid  J^  was  feifed  infecy  till  dif- 
feijed by  R,  who  'mfeoffed  Mn  the  predeceffory  and  J*  re-entered  and 
infeoffed  the  faid  A*  who  was  feifed  and  died  feifed  as  above,  and  a  *'• 
good  plea  to  avoid  the  continual  claim  as  jibove,  Br«  Coofe&  aa4 
Avoid,  pi.  55.  cites  22  H-  6.  y. 


'\ 


for  more  of  Defceot  in  geoeral,  (ee  Con^th  IftnMf 
tOtb  4PalKllttltQ)  ^eiri  QOfefi  and  other  proper  Titles* 
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roi.,6o6.  S^ettnue* 


(A)     For  what  Things  it  lies. 

[  J*  UEtinu^  lies  for  Money  in  a  bag.  .  7  H.  4.  i^.]^ 

[  2.  Detinue  lies  for  a  bag  feaUd  and  lOoL  in^  eadem  .baga  con* 

tenta.     18  H.  6.  20.] 
F.ll.  B.       • '  [  3.  So  detinue  lies  for  a  bag^  and  xooL  in  eadem  baga  conienta^ 
138*  (A)      tidthout  faying  tie  bag  v^as  fealed^  for  the  propci:ty  is  adtcfcd.     18 

(C.  c)  cites  $•  C.  and  »9  £.  3. 20.  accordipgly. 

petinne^es  [i^  So  detixiu^  lies  for  money  not  in  a  bagy  though  in  this  a<Elion 
nc7  m^d^a  ^^  ixidividual  tjiing  is  to  b^  recovered,  and  the  money  may  be 
b^or  Ipiown.  Con^a  14-  3  Ja.  B.  R.  Pafch,  i  Ja,  B.  between  Wood 
chcft ;  for  and  Ballet ;  and  Trin.  2  Ja.  it  lies  if  ^^  irioaey  was  in  the  view 
kn^T  ^  9f  another,  an4  the  defendant  tool^  it,] 
iibm  pcber  money.    Ca  Litt.  zS6.  b. 

f  5.  If  a  man  lends  a  fum  of  mney  to  aiiothcr,  detinue  Hcf  nat  for 

j.        .|     \X^hutdebU    18  {I.  6.  20.] 

[  8?  J  [6.  Detinue  lies  of  a  piece  of  gold  of  the  price  ofTSs^  though 

jt  does  not  lie  ^  %%  j.  in  money ^  for  here  he  dem^ds  the  particular 
piece.  ?•  i§  Ja.  between  Mafori  and  Malgrove  5  (his  b^ing  moVf 
ed  in  arreft  of  judgment.] 

'm^S.P.  •    f  7*  ^^'*"V»e  lies  q{  charters  c,oncerniag  land.     IJ  E,  3.  45,] 

if  he  ](oows  xfic  gertainty  of  ttv^in  arid  whal  lan(i  th«y  concernt  or  if  Lhey  are  in  a  ^ac  fealeJi  or 
fheft  lockeUy  though)  fie  d^es  noc  knpw  the  certainty  of  tiiem. .  Cq.  Litt.  286.  b. 

S.p.  Br.  8.  The  heir  niay  have  detinue  of  rationabili  parte  bonorum^ 

Becm^de    though  he  never  had  pofieffipn  or  property  before.     Br.  Detinue 

cita*39'|!'  ^«  biens,  pi.  30.  cites  39  E,  3.  6. 

3.  9- 

Br.  Detinue       g,  "Qt&nyit  lies  by  the  heir  of  heir- loonies  or  principals  of  his  an- 

^®  ^cttS^^   cefiior,  via.  the  beft  of  every  fort  of  goods.     Br.  Cuftoms,  pL  27, 

ITo^a —     cites  39  E.  3.  6.  -      • 

Ibid.  pi.  45*  cites  S.  C. 

10.  In  replevin  Hie  plaintiff  go^  the  beafls  of  the  defendant  in  Wi^  ^  . 
thernam^  by  which  he  was  compelled  upon  iifue  to  gage  thereof  de- 
liveranccj  and  writ  iffued  to  the  iheriff  for  him  to  make  livery  of 
the  Withernamy  and  the  fheriff  returned  Averia  elongaia^  l^c.  by 
•  which  iffiied  JVithemam  for  the  defendant  of  the  beafts  of  the  plain- 
tiffj  ana  the  fherifF  returned  mbily  by  which  ijpied  three  capias' Sy 

and 


Detinue.  at 

mni  xiftif  ixiginty  and  by  die  reporter  the  defendant  may  have  writ 
d[  detinue  of  his  beafts ;  qusre  inde  j  for  it  feems  that  the  deltvery         } 
im  Withernam^  by  authority  of  the  law^  is  a  good  bar  in  ditinuu  Br.         2 
Detinue  de  biens,  pi.  i8.  cites  ii  H.  4.  lo. 

11.  Dibt  upon  arrears  of  account,  where  the  cafe  was  that  de 
plaintiff  Uafed  to  the  defendant .  an  hoftry  with  ft  ore  andjiuffy  and  it 
the  end  of  the  term  counted  that  diverfe  things  were  wafted  aid 
loft ;  and  per  Newton,  debt  upon  the  leafe  hes  of  the  rent,  aid 
detinue  of  the  goods,  though  they  are  wafted  or  loft,  by  which  Ue 
defendant  was  admitted  to  his  law.  Br.  Detinue  de  biens,  pU8. 
cites  20  H.  6.  i6. 

12.  It  feems  that  where  a  mzn  finds  my  pods^  and  devefts  himf^ 
of  them  before  that  affion  be  brought^  then  adion  of  detinue  does  mt 
£e«    Br.  Detinue  de  biens,  pi.  33.  cites  30  H.  6.  2. 

13.  Detinue  of  certain  quarters  of  barleyy  and  did  not  count  m 
Jacks  or  otherwifey  and  exception  taken,  and  it  was  admitted  for 

good,  andfo  it  is  often  in  ufe.    Br.  Detinue  de  biens,  pi*  51*  ctes 
6  £.4.  II. 

J4.  If  /  bail  goods  to  W,  and  he  lofes  thentj  and  B.  finds  them^hc 
is  chargeable  to  me  by  a£tion  of  detinue.  Br.  Detinue  de  biaiS| 
pL  40.  cites  12  E*  4.  o. 

15.  But  if  fF.  recovers  them  againft  B^  he  is  difcharged  agaiift 
me.    Ibid. 

16.  If  die  obEgee  he  outlawed^  and  the  king  brings  detinue  of  he 
Migatiouy  if  this  matter  be  confefled,  the  king  (hall  have  judgment 
to  fecoyer  the  obligation,  per  Brian,  fir.  Detinue  de  biens,  pi.  52. 
cites  4  H.  y.  17. 

17.  Detinue  does  not  lie  ofhawksy  houndsy  apes^  or  topinjaysy  or  ^^'  ^mm 
lucfa  like,  which  are  things  of  pleafure,  and  are  inade  tame,  and  ^esu  hT 
wcrefera  naUtne\  yet  treipafs  lies  of  them  well,  and  the  plainti6F  8.4i*c. 
(hall  recover  damages  of  the  taking,  p^  Brudnell  &  non  negatur.  'T^^- 
Br.  Detinue  de  biens,  pi.  44.  cites  12  H.  8.  5.  ni!!j!"^ 

iS,  A  writ  of  detinue  lies  in  cafe  where  a  man  delivered  goods  Z%\ 
9r  chattefs  unto  another  to  keepy  and  afterwards  he  will  not  deliver  .' 
them  back  again ',  then  he  fljiall  have  an  a£lion  of  detinue  of  thofe 
goods  and  chattels ;  and  fo  if  a  man  deliver  goods  or  money  put  up 
tn  hagsy  or  in  a  <hefty  or  in  a  cuphoardy  unto  another  to  keep,  and 
he  will  not  re-deliver  the  goods  or  the  money  in  the  ba?s ;  he 
to  whom  they  (hould  be  delivered  fliall  have  a  writ  of  detinue 
|pr  thofe  goods,  &c.  But  if  a  man  deliver  moneyy  not  in  any  bag  or 
ehefiy  to  re-deliver  back,  or  to  deliver  over  unto  a  ftranger ;  now 
he  to  whom  the  money  Ihall  be  delivered,  fliall  not  have  an  a£tion 
of  detinue  for  the  money,  but  a  writ  of  account  \  becaufe  detinue 
ought  to  be  of  a  thing  which  is  certain  5  as  of  money  in  bags,  or 
of  a  horfe,  or  of  lOp  cowS|  or  fu<;h  certain  things,    F.  N.  B. 

138-  (A).  ' 

19.  If  obligor  pay  the  monev  at  die  day  and  place,  though  the 

obligee  will  not  ddiver  the  bondy  yet  die  obligor  ihan't  have  detinue 
for  it.  Le.  238.  in  pi.  318.  cited  to  have  been  fo  held  FaTch.  2' 
^iz.  B,  R.  in  cafe  of  Cook  v,  Huet, 

20.  ^ 


n 


JDtttmC 


Cro.E.457-  ftc  A  rfcovtpf  ftnd  judgment  was  in  a  bafe  court  in  a^  plaMiit 
¥^lh^\t  ***  ^^^y^  ff  4'-  ^  w»iy,  the  judgment  was  reverfed,  becaufc 
Bill.  B.R.  that  adion,  nor  a  replevin,  doth  not  lie  of  money,  but  debt  or 
the  s.  c.      account.    Mo.  394,  pi.  Sia  Hill.  37  Eliz.  B,  R.  Banks  v.  Whet- 

adjudged        ft^^^ 

without  ar- 

gumentJor  the  lefondant ;  for  detinue  ought  always  to  he  of  things  certain  and  which  may  ba 

known  to  be  deWeredb 

^i.  Petinue  lies  for  goods,  delivered  on  a  gm^ral  haibrunt  and 
Jkc'%  and  it  is  no  plea  to  (ay  he  was  robbed  by  J.  S.  for  he  has  his 
renedy  over  by  trefpafs  or  appeal  to  have  them  agaiii.  Cro.  E. 
8^.  pi.  4.  Paich.  43  £liz»  B.  R.  Southcott  v.  fiennet. 

22«  Detinue  lies  not  for  corn  cut  rfa  facki  for  it  cannot  be 
kiown  from  other  corn.     Co.  Litt.  z86.  b. 

13,  Error  was  brought  of  a  judgment  in  detinue,  becaufe  the 
vrt  fuppofes  a  detainer  de  una  domo  vocaf  a  Ue-^boufe^  which  caa^. 
no)  be,  that  a  detinue  fliouid  lie  of  a  houfe.  The  court  held  d^is' 
to  be  error,  and  the  judgment  was  reverfed.  Cro.  J.  39.  pi.  Z« 
Mch.  a  Jac#  B.  R.  CopLedike  v.  Copledike. 
ft  Bold.  14.  A  detinue  implies  a  property  in  the  plaintiffs  per  Doderidgc 

^^xmI'  J-^"^"-  ^^P-  ^^^:  ^'"'  PJ^^'  ^-^^  ^''?^  ^^-  7-5-  F-N-SLj 
s^gej.  '      13^*^    Alfo  tbd  thing  detained  mu/l  be  certain^  whereof  a  property 

m<y  be  known  whereof  a  detinue  lies.  The  ground  of  a  detinue 
is  .a  recover  the  iame  thing  in  individuo  if  it  may  be  had,  and  if 
net,  then  damages  for  tbem^^and  cites  17  £.  3,  45.  20  £.  3.  Offico 
dei  Court  j8  £.  4.  23.  1  E-  3*  5.  1  R»  3.  S- 

25.  By  the  a£i  of  navigation  12  Car.  2.  cap.  1 8.  certain  goodss, 

are  prohibited  to  be  imported  here  undir  pain  (f  forfeiting  thorny  one 

part  to  tb^  ^^^fH  another  to  him  or  them  that  will  inform,^  feizci 

or  Xue  for  the  fame  i  and  it  was  adjudged  in  this  cafe,  that  the  fub^v 

je^  may  ^  bring  <tetinue  foi^  fuch  goods,  as  the  lord  may  have  rei<* 

plevin  for  the  goodtt  of  his  villien  diftrained  ji  for  the  bringing  aa 

'"     ^Etion  veils  a  property  in   the   plaintiiF.      I  Salk.  223.  Pafclu 

8  W.  2.  B.  R..  Roberts  v.  Wctherall. 

io  who         2Jb.  If  a  common  carrier  carries  goods  delivered  t^  bitny  he  may  de* 

M^rld^    ^^"^  ^^^  ^'^^  ^^  ^  P^^  for  the  carriage.    Ruled  by  Holt  Cb.  J.  sU 

thecarri!    Guildhall,  May  12.  I  Ann.  1702.  2  lA,  Raym*  Kep«  752*  ^kio^ 

h ««« '^    ner  v.  Upihaw. 

J^U  thtmj  ^ 

«nd  the  rht  owner  finding  the  goods  in  the  carrier's  pofleflOon  dtmaiidfd  thoiA  of  Ikim,  and  th« 
carrier  rofed  to  deliver  ihf  m  without  being  paid  ftir  the  carnage^  and  f«ch  rafufol  *  was  hei4 
juftifiable  for  when  they  were  brought  to  hini>  he  was  obliged,  to  receive  and  carry  tiienv 
Per  Hoi'h.  f.  s  Ld.  Raym.  Rep.  867.  Pafch.  2  Ann.  ■  1  Biit  Powell  f.  faid,  that  a  carriet 
cannot  dc^n  for  his  carriage.  Uiid.  But  the  Reporter  faye,  aott|  the  contrary  has  always  beccl 
held  hy  Int  Ch.  J.  at  GuildhaU. 

27,  Detinue  lies  of  a  bo^ofwritingSy  and  if  any  of  the^  concern 
lands  it  will  be  prudent  to. name  it;  for  that  things,  which  it  cony 
tains  be  certain  enough  3  and  if  any  new  a6lion  be  brought  the  de^ 
pendant  ihall  fay  that  a  former  adion  was  brought  for  the  fame 
ing  by  the  name  of  ib  many  bundles,  &c.  Per  Holt, Ch.J^ 
od,  87.  Mich.  2  Mn.  3t  K..  in  cafe  of  the  Q^  v«  Brown* 

(B)    The 
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{B)      The  Gj«  of  the  Aftion. 

[  I.  A  Man  may  have  a  gtrural  detinue  sg^inft  »  man  timt  j&i^ 
-^^  fc«  goods.     7  H.  6.  22. 1 
[  2.  If  A*  by  his  ^<f^^  acknowk^es  bimfelf  to  h^v$  fold  taS"  lO 
cords  of  hop- poles  for  148.  per  cord^  which  he  is  to  deliver  to  -    ^ 

B,  at  his  g^exi)  when  B.  Jhallfend  his  fervant  ta  cord  theau    ^tfrr 
^B.  may  have  aii  allien  of  debt  in  the  dftinet  to  rendi^r  10  cpr<l»(  ^ 

of  hop-poles  upon  this  deed,  or  (hall  be  put  upon^  an  axSlion  of 
€9venant.  Hill.  1 1  Car.  B.  R.  between  Couchman  and  Horden^ 
ppr  Curiam,  dubitatur.] 

3.  The  gift  of  the  a£Hon  pf  cjetinuc  is  upon  the  detainer;  as  if  *«Bulft. 
goods  are  ddivered  to  the  haroft  ^nd  fem<ih^  detinue  JhaU  be  only  ^  jy^^ 
qgaittfi  the  boron',  becaufe  the  feme  had  np' pafleifion,  4nd  therefore  ridge  f. aod 
Ihe  cannot  detain  them.     Per  Doderidge  J.  Roll.  Rep.  128.  B.  R.  «««  s.  C. 
citc$  38  E.  >  I. 

4.  A  man  took  di/Irefs  damage  feafant^  and  the  owner  immediately  Br.Repk^ 
Under ed  to  him  7  ^.  am  averred  that  the  damages  did  not  amount  to  ^tes^i/H. 
6  d.  and  the  other  refufed  and  imparked  themy  yet  replevin  lies,  |ind  4.13.  S.c!  • 
the  ilTue  was  taken  upon  the  tender  before  the  imparking;  but  per 
Horton  he  ought  to  have  detinue y  for  the  taking  before  the  tender 

vas  lawfid,  therefore  replevin  does  not  lie  after  the  tender ;  for 
replevin  fuppofes  the  tender  to  he  tortious,  where  it  is  confeiTed  ta 
be  lawful,  therefore  he  oueht  tohave  detinue,  quaere*  Br.  Detinue 
de  biens,pl.  21.  cites  12  H.  4. 

5.  Goods  ^cit  fold  and  delivered  on  condition^  that  if  the  bargaim^ 
paid  {uch  2,  fum  on  the  17th  of  May  followipg //^^;i  the  bargaii^ 
and  faU  to  be  void.  The  money  was  paid  at  the  day.  Aft^f 
judgment  for  the  plaintiff  (the  bargainor)  it  was  ^gned  for  error 
that  here  was  not  any  delivery  by  bailment,  hut  by  bargain  and 
iale,  but  the  court  held  it  well  enough;  for  the  conditioq  being, 
performed,  he  ought  to  have  them  again,  and  then  the  detainiii^ 
them  is  a  tort.  Cro.  E.  866,  867.  pi.  49.  Mich.  43  and  44  £hz. 
in  Com.  Scacc.  Bateman  v.  Elman. 

6.  Detinue  lies  where  a  man  comes  to  goods  either  by  delivery  *  ^*  ^- ^* 
or*  finding.     Co.  Litt.  486.  b.  l^^^^^ 

goods 
found. 

(B.  2)     In  what  Cafes  Detinue  or  Trover  lies.      [^S^ 

\.  "WF^^I^S  the  bailment  is  to  the  te/latar  by  indenture^  ihere 
'  Vt      covenant  may  lie  againjl  the  execuiors  kuf  mt  detinuet 

unle^  by  reafon  of  the  poiTeilion:     Br.  Detinue  de  biens,*  pi.  19* 

cites  II  H.  4,  46. 

2.  If  a  man  bails  40  L  to  TV.  N,  to  rebail  quando^  &c.     Detinue 

lies  and  not  accounts    Br.  Detinue  de  biens.  pi.  41.  cites  4  H.  6* 

]u  %.  per'Marten. 

^       •  3.  Contray 


2j^  IDttimt^ 

t.  (hntraj  if  it  was  delivered  to  render  account \  note  the  diverfitj, 
Ibid. 

4.  He  wbofeifes  goddsfor  the  king  as  waif^  &c.  and  is  not  officer 

accountable  to  the  kingy  and  after  devejis  himjelf  of  the  pojjefftofi 

thereof^  now  action  of  detinue  does  not  lie ;  contra  upon  a  trover, 

per  rrifot,  Ch.  J,  but  Danby  J,  and  Littleton  were  againft  Prifot^ 

and  that  he  is  chargeable  to  the  king  by  the  feifure,     Br.  Detinue 

de  biens,  pi.  ^.  cites  39  H.  6.  2. 

Br*I%tinue       e    Jf  a  man  tales  m  goods  as  trefpafTor^  yet  I  have  retlevinx  for 

Bi.c3.dtes  **•  is  of  the  property  which  was  in  me  at  the  time  of  the  takings 

&C.  *         but  detinue  does  not  lie ;  for  this  is  of  the  property  which  is  in  me 

at  the  time  of  the  a£lion  profecuted,  per  Brian.     Br.  Detinue  de 

biens,  pi.  36,  cites  6  H.  7. 9. 

6.  If  a  man  bails  to  me  his  goods  I  am  cjiargeable  to  him  by 
a£^ion  of  detinue,  though  /  bail  them  everm  Per  r  itzh.  and  Shelley 
J.     Br.  Detinue,  pU  i.  cites  27  H.  8.  33. 

7.  But  Mil  find  goodsy  and  am  out  ofpojfejjian  aftet  htufullyy  then 
'     I  mall  not  be  charged  to  die  a£lion  of  detinue.     Ibid. 

*S.P.  Br.  3^  JndpcT  Fitzherbert,  if  he  who  finds  them  delivers  them  over 
peTLisy  before  a£tion  brought^  then  he  is  excufed  in  a£Hon  of  detinue,  quxre' 
pi.  7.  cites  inde  \  for  per  Shelly  and  others,  32  H.  8.  if  he  meddles  with  them 
•7H.8.19.  he  fhall  be  thereof  charged,  though  he  delivers  them  over,  and  per 
Fitzherbert,  *  bailment  is  traverfable  in  fome  cafe,  but  the  trover 
not\  contra  Shelley.     Br,  Detinue,  pi.  1,  cites  27  H.  8.  33. 

9.  Either  an  araon  upon  the  cafe  of  trover  and  convenion,  or 
any  action  of  detinue  at  the  eleSfion  of  the  plaintiff  may  be  brought 
fir  goods  detained  from  him-  (22  Car.  i.  B.  R.)  ror  it  is  but 
juftice  th^t  the  party  (hould  recover  his  goods  detained  in  fpecie, 
if  they  may  be  had,  or  elfe  damages  fuftained  for  detaining  them, 
at  his  de^ion}  for  the  defemlant  is  not  injured  thereby.  L.  P. 
R.  17.    ■        ^ 

'  ID.  An  aAion  of  trover  and  converlion  is  in  its  nature  but  an 
aCHon  upon  the  cafe  to  recover  damages^  (Mich.  22  Car.  i.  B.  R.) 
and  is  not  brought  to  recover  the  goods  in  fpecie.  But  in  a  detinue 
fou  recover  the  things  detained  in  fpecie^  or  the  value  of  them.    L« 


you  recov 
P.R.  17- 


(C)     Who  fhall  have  it. 
[  And  againft  whom.  ] 


C.may        [  I-  T  F  »  man  delivers  goods  to  i.  to  deliver  to  C.  C.  may  have 
hate  deii-  X  detinue,  for  the  property  is  in  him.    9  H.  6.  58.  60.  *  39 


H'^'^^'  E.  3- 7- [I7-]  adjudged] 

another's  bailment,  quod  nota.    Br.   Detinue  de  biens,  pL  32.  cites  39  E.  3. 17.— .*->Br.  Charters 
de  terre^  fcc.  pi.  38.  cites  S.  C.  and  S.  P.  accordingly. 

r  26  1  [2.  If  a  man  delivers  goods  to  5.   and   after  grants   them  ta 

^  D.  bejball  not  have  detinue  after  the  grant.     9  H.  6.  64.] 

[3*  J?«' 


Detinue.  26 

(3«  But  the  grantei  JhaU  have  detinue,    o  H.  6.  64.] 

(4.  If  ntf  baiUe  delivers  them  over  to  another  I  may  have  detifuie 

^gaiifft  tbejicond  bailee*     1 1  H.  4.  46.  b«] 

[5*  ^  !^he  delivers  them  over  to  him  that  has  right  thereto^  yet 

be  IS  chareeable  to  me.    9  H.  6.  58.] 

[6.  If  me  bailee  delivers  the  thing  to  another  to  re^deliver^  he  may  If  ^Vm 

have  detinue  againft  him.     12  H.  4.  18.  b.]  ^/JL 

be  may  have  writ  of  detinue^  though  he  be  not  the  owiusr.    Per  Hank.    Br.  Df  ttnue  de  biensy 
fL  20  cites  la  H.  4.  18.  ^ 

[7.  If  n^  bailee  delivers  it  again  to  me^  he  is  not  chargeable  to  r^__v  —j 
others  who  have  a  right  to  the  thing.     7  H.  6.  22.I  Fol.  607* 

[8.  If  I  deliver  a  deed  to  A.  to  which  B.  hath  rights  and  A  diesj  i_  -^— _f 
and  his  executor  takes  the  deedy  be  is  not  chargeable  in  detinue  *  to  Br.  Char* 
me  J  but  only  to  B.  that  hath  the  right  becaufe  he  comes  to  it  by  the  tersUctcrre 
Jau,.    9H.6.58.]  t^lt' 

Garniihey  &c.  pi.  1.  cites  3  H.  6.  35.  S*-P« 
*  This  in  Roll  is  hiifprinted  (al.  A) 

[  9.  If  /  deliver  a  deed  to  A,  to  re-deliver^  and  he  lofes  it^  and  B.  Br.  Char- 
faub  it  and  delivers  it  to  C,  who  has  right  thereto^  he  is  not  charge-  |*[J^  ^    ^^ 
aUe  aij^erwards  to  me  in  detinue  becaufe  he  is  not  privy  to  my  de»  cites  S.  C  * 

livery.  9  H.  6.  58.  1  ,  —Br.  Gar- 

niihey  tec 
pi.  I.  S.  P.  cites  3  H.  6.  35* 

[10.  But  if  IJind  a  things  and  another  recovers  it  from  me^  yet  any 
other  that  bath  the  right  may  have  detinue  againjl  me  alfo*  7  Hen. 
6.  22.J 

11.  Afier  divorce  made  betwixt  bufband  and  wife,  the  wife  (hall 
have  a  writ  of  detinue^r  the  goods  given  with  her  infrankmarriage^ 
F.  N.  B.  I39«  (A)  cices  Mich.  35  E.  u 

12.  K^e  father  bails  charters  to  you,  and  after  you  are  infeoffed 
^ftbe  land,  yet  the  heir  Jhall  have  the  charters  i  for  they  belong  to 
him  to  have  his  warranty  over ;  per  Knivet  quod  non  negatur. 
Br.  Charters  de  terre,  pi.  38.  cites  39  £•  3.  17. 

13.  Note,  that  bailment  of  a  deed  by  a  feme  covert  is  good  if  the  J^.  detinue 
iaron  diesy  and  (he  iball  have  writ  of  detinue,  for  though  the  bail*  e\it9sijt 
tneot  be  void  between  the  baron  and  the  bailee^  it  is  good  bet^^een  ^Barm 
the  feme  and  the  bailee,  if  the  baron  dies  and  the  tcme  furvives,  ''/<^'  ^^'^^^^ 
quod  nota.    Br.  Bailment,  pi.  i.  cites  3  H.  6.  50.  fb^fuLf 

he  alone  (hall  have  detinue.  Bat  if  the  bailie  kj'es  tbeniy  the  baron  and  feme  ought  to  join  in  a6tioa 
on  the  cafe  for  damages;  per  Coke  Ch.  J.  Roll.  Rep.  129.  B.  R.  cices  38  H.  6.  25. 

14.  Where  a  lettfe  is  made  for  life  by  deedy  the  remainder  over  in 
feoy  and  the  tenant  for  life  dieSy  he  in  remainder  Jhall  have  aHionof 

detinue  of  this  deedy  for  it  belongs  to  him.     Br.  Charters  de  terre, 
pi.  6.  cites  9  H.  6. 54. 

15.  Note  by  the  beft  opinion,  that  if  a  man  bails  a  deed  to  another  Br.  detiooo 
to  re^bail  to  himy  or  to  his  heirsy  and  dies,  the  heir  Jhall  not  have  *^«  *^»«"^ 
a£lion  upon  this  fpecial  bailment,  if  he  does  not  make  to  himjelf  title  jj'cj  ***** 
to  the  land,    Br.  Bailment,  pi.  2.  cites  9  H.  6,  jS. 

|6.  Detinue 


i6.  Detiarie  6f  ti  wrliimg  ^abtfi  exicut9rt^  and  Adaredy  \haf 
'fktfMhir  beUid  to  tlu  ttttatm'^  in  which  was  contained  30  acris  tf 
landy  *  which  he  had  in  K.  ctfid  eljewhire  in  the  county  cfShddkfix^  $p 
Tt^bM  t9  bkHandhis  beirs^  and  that  the  teftatormadi  the  defendant 
executor  and  diedy  and  the  father  died^  and  he  is  heir  to  bis  fathet^ 
lait.'  Foftdcue  demanded  judgment  of  the  count;  for  diis  Word 
elfewhere  implies  no  certainty  where  the  land  lie$^.  and  it  may  he 
when. he  bas^  recovered  the  need,  at  another  time  he  fliall  charge 
the  defendant  again  by  land  in  another  vill  by  this  word  (elfewhere^) 
becaufe  tc/A^r^  a  man  demands  by  privity  of  bailment'^  there  he  need 
Hot  fbjhew'fhe  certainty  of  the  land^  and  fof  this  alfo,  that  land  here 
^  is  not  in  demand^  becalife  the  declaration  was  infufficient,  and  the 
defendant  before  diis  had  pleaded  in  abatenient  of  the  writ,  therefore 
the  cdurt  awarded.     But  per  Markham,  if  he  demands  as  heirj  he 

4  .  Jhalljhew  where  all  the  land  lies^  or  otherwife  he  Jhall  not  intitle  him^ 

/elf  to  the  deed.     Br.  Detinue  de  biens,  pi.  23.  cites  1*9  H.  6.  10. 

'"^   .  1 7.  Where  I  bail  a  thing  to  B.  to  deliver  to  C.  there  C.  (hall 

have  adion,  though  the  charter,  or  thing  does  not  belong  to  him. 
BrJ  Charters  de  terre,  pL  31.  cites  19  H.  6«  41. 

18.  Detinue  of  a  charter  i  Markham  faid,  the  plaintiff  has  ndt 
intitted  .himfelf  to  the  land  in  the  charter;  per  Newton,  if  my  father 
wasfeifed  in  fee,  and  bailed  the  charters  to  you,  to-rebaii  to  him  or  his 

\.     .        ieirsy  and  after  the  father  aliens  the  land  and  dies,  yet  his  heir  ihall 
*^  have  the  deed;  the  reafon  feems  to  be  inafmuch  as  the  heir  may 

d/raign  the  firjl  warranty^  if  the  feoffee  he  impleaded  and  vouches  the 
Juir^    Br.  Charters  de  terre,  pi.  32.  cites  19  H*  6.  65. 

19.  In  trefpafs,  per  Prifot,  if  a  man  bails  goods  to  bail  over  te  O. 
A(*re  C*  has  Ho  property  iy  ity  and  yet  he  ihay  hare  af^ion ;  and  fo 
fctf  action' widiout  property;  for  by  him  the  bailor  may  have  ctdion 
of  detinue  if  he  does  not  deliver  the  goods  to  C*  and  C.  laay 
have  afiiofi  likewife,  for  if  die  one  or  the  other  recovers,  the  other 
is  barrred  of  aSion ;  for  a^  recovery*  makes  an  end  of  all;  but  pet 
iuiieon  fefjeantyhe  has  property  by  the  bailment  to  C.  queere,  for  k 

iift  to  me  by  livery  made  to  J.  5.  is  good  to  me^  if  I  agree  to  if. 
^ir.  Detinua  de  biens,  pi.  34.  cites  39  H.  6.  44. 
*  «' nw?'        ^^'  Detinue;  a  man  gave  in  tail  by  deed^  and  in  confervation  ^f 
anil  the  new  *'*  ^^'^  i^*^^  fiveral  Other  deeds  of  the  fume  land  to  him,  and  after 
%n^Tl(h        ^  tenant  in  tail  infeoffed  IV,  B*  of  this  land,  and  bailed  aU  thi 
edition  cit«  deeds  to  the  defendcmt^  to  keep  U  th^  ufe  of  W.  B.  which  TV.  B.  and 
L  E.^I '/*.  the  iffue  in  tail,  brought  fiveral  writs  of  detinue  ef  them  againftthe 
xo  £.  4^  9!    defendant.     And  by  all  the  juftices,  *  the  iiTue  m  tail  (hall  have 
the  deed  of  the  gift  in  tail ;  and  per  Choke  J«  the  ijfue  jhall  have 
-'the  deed  of  the  gift  in.  tailj  but  not  the  other  deeds ;.  for  they,  art 
chatties,  and  the  donee  may  give  them*     Br.  Charters  de  terre^ 
pi.  36/ cites  9  £.  4.  52. 
-   ,.21  But  i£  the  father  Jies  UjMid '  of  tbem^  ffae  beif  (hall  jiavd 
ti^i^9  ^^^  ^^t  the  executors.     ibi<C 
•     '      -    .  .22»  But  if  a  man  leafef  to  another  for  yearsy  and  after  confirmfi 
•  "  or  releafes  to  him  in  taiL  and  all  by  deed,  if  he  zi^cs  the  deed  of  the 

•  *f!r>^v  \Sil^  ^^  ^^'^  ^^y  ^^^^^^  ^^  by  action  of  detmue;  for  without 
the  deed  of  leafe,  the  releafe  or  confirmation  cannot  enure^  and 

alfi 


^§  \m  flidH  htire  rihrfe  made  $9  hisfaihtr  €ftir  the  g^\  fir  thh 
ferfrfis  bis  fftgte^     Br.  Charters  de  terre,  pi.  36.  citos  9  £.  4. 51^ 

23.  But  if  I  am  feifed  of  certain  land,  and  have  fevkral  medi 
thtrttf^  midftU  the  Umdf  the  feoffee  or  vendee  Jball  net  bave  the 
sharters  if  I  do  not  give  them  to  him*     Ibid. 

^  In  deciime  of  charters  the  phintiSceuntedthat  F.  wetsfeijiiin 
fee^  emd  infeeffed  him  y  the  land,  te  tvhich  &c.  and  after  thefeefe^ 
M  the  chetrters^  emd  thm  came  te  the  defendant  et  non  allocatur ; 
for  he  fhall  not  have  the  charters  though  he  has  the  bnd^  unlefr  tke 
ftoffor  gives  them  to  him^  for  tbeyjhall  remain  to  the  feoff  or  to  v&uth 
io  have  the  warranty  paramountj  per  Cur.  Br.  Detinue  de  bieoii  f  28  1 
pL  41.  cites  iS.  £.  4«  14.  *•  -* 

-    25*  Where  an  abbot  and  covent  ledges  to  E,  for  life  by  deedy  anl  For  whera- 
dic  lejpe  bails  the  deed  to  5.  the  abbot  dies^  and  Jc,  grants  his  intertjt  ^'  ^^  * 
l»  R  he  fltalt  have  the  deed  of  the  abbot  and  covent»  ibr  thi&  ^n'd^.  * 
malted  die  eftate,  and  is  the  original.    Br.  Charters  ds  terre^  pi.  paiaiUfntr 

44. ekes  aiM.  7.  35.  %^^^^ 

the  firft  Deel.    iijid. 

.26»  III  detinue  brought  pf.  an. obligation  the  cafe  was,  that  a  co^  0fo.E.47ii 
axecutvr  gives  the  bond  to  a  Ji ranger  inpayment  of  his  own  debty  apd  n^*-**^^ 
dies.    'Detinue  lies  not  for  the  furvivor.     Adjudged,  Mo.  422,  pi.  feezed  ^ 
580.  Mich.  37  &  38  £Iiz.  Kelfick  v.  Nicholfon.  be  civided. 

— .Ibid. 

496.  fji,  15.  S.C^  adjudged  by  tUree  juflices ;  but  Fenner  0  contra. 

27.  If  retorn  irreplevifable  be  granted,  the  owner  of  the  cattle,  *  Inft.  107. 
ter  •itor  goods  diftrained,  may  comc^  to  the  defendant  and  cffet;  ^'  ^* — " 
Aa  etrrearagee^  iic^  and  if  the  defendant  refufe  to  deliver  the  diflrefs. 

the  phimiff  JXU17  have  an  a6lion  of  detinue,  and  by  that  meana 
iwover  them,  for  th^y  ace  in  nature  of  a  ga^e.     2  Infi,  341. 

28.  If  a  man  gives  lands  in  tail  by  a  deed  indented^  apd  the  donu  Tie  nevr 
£a  withotit  htity  the  donor. fliall  have  a  writ  of  detinue  for  that  Et>ii(h 

ptrt  rftba  dead  iademed which  the  donee  had.^    F.  N.  B*  138*  (f.)     *g '^jf  * 

detinue^S*  31  U.6.  rj)  6  H.7. 3. 

29.  And/o  \£  lands  be  given  to  two  men,  and  the  hetrj  of  one  of 
ti/m;  if  the  tenant  for  life  diesy  he  who  has  the  fee  fhall  have  4 
writ  of  detinue  for  that  ieed.     f .  N.  fi.  138.  (F..J    '  '  .    '. 


(D)    .Agatnjl  Wbbth. 


^  •    •  • 

[  (»  1  F  die  haiUe  of  » thii^  dies^  detinue  lies  againji  his 
*   if  they  take  it.     43  J£.  3.  29.  1 1  H.  4.  45.  b.] 


executors  Bctinac 

does  not  lit 
.  •  • '  agiinjl  extm 

^iwrt  wM't  by.  f€«t^  ^.l6e  foff^gkni    Br.  J^etinue  dc  bion^,.  pi.  $9,  cites  f  i  H«  4.  46.  -^if  •" '  "-i 

j^id  if  thru  arc  €xtattofs  and  ihi  ont  has  tbt.p'tfjlon,  aClioQ  lies  agAinft  him  (/oly.     Ihid»  4 

BfU  where  lh«  baihMent  is  to  the  tejt'Ufir  by  indtfiturhy  there  .c:-'Uc».-mt  mjty  lie  \t^M''/^  the  trnm^ri^- 

Ski  fietdeSliaif  ufdefs  by  rfcafon  of  the  p^'fifcfDon,  per  Xhinu  &-Hill,  '«ontr»  Hank*  a^4  tliai  i^ 
fhall  conot  againft  all  aa  executors*    Ibid.  .  • 


38  Vttlmt. 

f2.  So  if  he  dies  inte/tate^  and  z  Jir anger  takes  it^  dednue  lief 
a^iiift  him,  or  any  other  to  whom  it  comes.  43  £.  3.  29.  il  H« 
4*  4.6.  b.] 

[3.  So  it  feems  during  the  life  of  the  bailee  detinue  lies  againft 
mi)  other  to  whom  it  comes.    43  £<k  3.  20.  contra.] 

[4*  But  if  the  bailee  of  a  thing  by  indenture  burns  ity  and  dies^ 
his  executor  /ball  not  be  charged  in  a  detinue,  becaufe  he  (hall  not 
be  iharged  without  a  pojfeffim  in  him^  for  the  a^on  dies  with  the 
prfon«     II  H.  4.  46^  b*j 

[5.  If  a  bailee  by  indenture  delivers  the  goods  to  B.  and  B*  de^^ 

ivers  them  back  to  the  bailee^  to  re^liver  when  he  is  requefied^ 

end  after  recovers  in  detinue  againft  the  bailecy  ycfthefrfl  bailor 

r   20   1  ^  ^jfr  charge  him  in  detinue,  for  by  his  own  a£t  he  hath  charged 

•^  iimfelf  to  both.    3  H.  6.  44.] 

6.  If  writings  are  bailed  to  a  femefole^  and  Jhe  takes  Baron^  the  ac» 
tbn  is  well  brought  againft  both,  and  fliall  not  be  compelled  to 
bring  it  againft  die  baron  alone.  Br.  Charters  de  terre,  pL  38* 
cites  39  E,  3.  17. 
Br.  MoigM  y^  Detinue  fhall  not  be  brought  againft  an  abbot  and  monk^  but 
S'cJ  ^'  againft  the  monk  onfyy  quod  nota  ibidem.  Br«  Detinue  de  biens^  pl« 
15.  cites  2  H.  4*  21. 


(D.  2)     Writ  and  Proccfs* 

» 

t.jK  detinue  of  a  l»g  of  charters,  if  the  defendant  be  returned 
nihilj  the  plaintiflTmay  have  capias^  per  Mowbray  J.  becaufe 
the  bag  is  only  a  chatde ;  out  Belk.  contra ;  an4  then  Ca.  Sa.  liet 
for  execution  of  the  damages  in  it,  quaere.  Br.  Charters  de  terre, 
pi.  12.  cites  40 JE.  3.  25. 

2.  In  writ  of  a  ehtft  with  charters  lies  procefs  by  capias;  contra 
in  writ  of  charters  Jhecial  per  Thorp,  quod  Finch**  conceffit.  Br. 
Charters  de  terre,  pi.  13.  cites  41  E.  3.  2. 

3.  Detinue  of  a  bo*  with  charters^  the  fheriff  returned  nihilj  and 
the  plaintiff  prayed  capiasy  and  could  not  have  it;  contra  14  H.  6. 
I.  For  the  box  is  only  a  chattle,  but  in  detinue  of  charters  fpecial^ 
there  capias  does  not  lie.    Br.  Charters  de  terre,  pi.  14.  cites  42 

*r™''         4.  fflfere  it  appears  by  the  wrify  or  by  the  declaration  in  writ  of 

Srt  S.  C.     detinue  of  charters,  that  it  is  brought  of  a  cheft  of  charters  inclofedy 

and  of  one  charter  jhecial^  the  writ  ihall  abate;  for  of  the  one  lies 

diftrefs  infinite^  and  of  the  other  lies  capias  and  exigent^  per  Pafton 

J.  Clearly;    quarey  becaufe  this   is   permitted    elfewhere.     Br«. 

Charters  de  terre,  pi.  41.  cites  14  H.  6.  i. 

fdfliipne         5.  An  a£Uon  of  detinue  of  charters  Jounds  in  realty;  for  therein 

ir  *"2!J**'  yiww^wr  and  feverance  lies*    And  for  detinue  of  goods  a  catias  lies, 

tAaitfwtb  but  for  charters  in  efpeclal  a  capias  does   not  lie.    Co.   Litt. 

€barifrSf  286.  b« 

there,  be* 

caufe  the  court  cannot  be  appriicd  by  the  writ,  whether  they  coacern  the  really  or  not,  pro- 
ccfi  (ball  be  made  by  capiiS,  itc.  buc  when  Uie  party  appcarsj  and  couotsi  whereby  il  appears  to 

the 
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th»  cowt  tbJC  the  chartert  do  eoncom  the  realty,  then  lie  (hall  be  permitted  tp  appear  b]r 
atioroflf » fcc  F.  N.  B.  I'^S.  (A^  in  the  new  notes  there  (c)  ptei  29  S.  3.  19.  7  H.  4.  a.  aad  as 
M.  6.  4S.  accerdaiity  witti  this  diverfity* 

6.  Tins  writ  is  vicontielj  and  fhall  be  fiied  before  the  (herifFin 
tiie  county  if  the  plaintiff'  pleafe^  or  he  may  fue  it  in  C.  B.  F.  N« 
B.  138,  (A). 

7*  [But]  if  a  man  fues  in  any  court  a  plaint  of  detinue /ir  anj 
(barters  which  touch  and  concern  freehold^  unlef«  it  be  in  C.  B. 
by  tiie  icing's  writ,  the  defendant  may  fue  a  prohibition  to  prohibit 
hiin,&c.  and  to  (iirceafe,  &c.    F.N.B.  138.  (C). 

8.  I'he  proofs  in  detinue  hfummonSf  attacbnuntj  end  difircfs.  1 
F.N.B.  130.  (A). 

9.  The  plea  ma  v  be  removed  by  Pom  out  of  the  county  at  iht 
plaintiff  5  fuit^  without  caufe  Jhtwed  in  the  writ\  and  at  the  fuit  of 
the  defendant  he  ouzht  tojhew  caufe  in  the  Pone;  and  this  daufe 
(hall  be  in  the  end  of  the  writ,  fiat  executio  iftius  brevis,  it  caula 
ik  vera,  aliter  non,  &c.    F.  N.  B.  138.  (D)^ 


(0,3)     Abatement  of  writ*  [30] 

X.  T  N  detinue  the  writ  was  di  uno  fcripto  obligator io  de  debito^ 
^  and  the  count  was  tf  a  writing  of  annuity^  and  yet  was 
awarded  good.     Thel.  Dig.  84.  Lib.  9.  cap.  5.  S.  19.  cites  Pafch. 
15  £.  3.  brief  682.  and  29  £•  3.  Variance  68.  agreeing. 

2.  In  detinue  the  writ  was  de  una  chartaj  and  the  coint  was  of  a 
confirmation  made  to  his  anceftor  with  warranty^  and  held  good, 
TheL  Dig.  84.  Lib.  9.  cap.  5.  S«  21.  cites  Pafch.  19  £.  3.  De-* 
tinue  49. 

3.  In  a  writ  of  detinue  of  a  box  with  charters^  the  defendant  came 
hi  by  exigent^  and  by  the  count  it  vn&Jhewed  that  a  charter  infpe^ 
cial  touching  ftank-tenement  was  contained  in  the  box.  Upon 
wnich  it  was  held  by  Rolf  that  the  writ  fhould  abate,  becaufe  it 
appeared  by  the  count  that  exigent  did  not  lie  in  this  a£lion,  but  he 
pleaJed  over.     ThcL  Dig.  84.  Lib.  9.  cap.  5.  S.  35.  cites  ililL 

8  H.  6.  31. 

4*  In  detinue,  death  of  the  defendant  after  gamijhment  (hall  abate 
the  writ ;  for  he  is  party  to  the  original*  Br.  Detinue  de  biens,  pL 
55.  cites  9  H.  6.  36. 

5.  Contra  of  the  death  of  the  garnijhee.    Ibid. 

6.  It  was  held  in  detinue  of  charters,  that  if  it  appears  by  fhi 
count  that  one  of  the  charters  does  not  belong  to  the  plaintiffs  all  the 
writ  ihall  abate.     TheL  Dig.  237.  Lib»  x6.  cap.  lOC  f.  47.  citea 

9  H.  6.  5't.  Quaere. 

7.  In  detiaue  of  charters,  by  one  if  it  appears  by  the  count  that 
one  of  the  charters  concerns  the  inheritance  of  his  feme  who  is  not 
luanedy  the  writ  fhall  "^ot  abate  bat  only  for  this  charter  j  by  the 
opinion  of  the  court.  Qusere,  for  this  exception  goes  only  to  the 
writ,  buc  if  it  had  been  to  ihe  a<5tion  it  had  been  clear*  TheL  Dig* 
238.  Lib.  16.  cap.  10.  50.  cites  38  H.  6.  29. 

VoL.ViII.  D  (D.4) 
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Q).  4)     Count,     in  wKat  cafes  a  requcft  muft 

belaid^ 

%  'TJ  E  T I N  U'E  6f  a  bailment  ^  j  i^^  of  writings  which  tb^ 

^father  of  the  ttainfif  baikd  to  tht  defendant  to  bail  to  thi 
^intijfi  and  lay  well  tbough  it  be  of  another's  bailment.  Br. 
(^barters  de  terre,  pL  18.  cites  39-  E.  3.  17. 

2»  See  8  H.  6.  30.  If  <jne  brings  detinue  ^a  che/twith  charters^ 
he  ought  to  count  that  the  cheft  was  locked^  for  otherwife  he  JhaU 
bavi  a  general  writ  of  charters.  P.  N.  B.  138.  (A)  in  the  new 
notes  there  (c)  cites  39  E.  3.  7.  contra  14  H.  4.  30.  and  then  if  it 
he  mt  a  chejt  locked  he  ought  tojhew  what  charter  Jpecially*  ii  H. 
6*  9*  49*  14  H.  6.  4* 

3.  The  plaintiff  counted  of  a  htt^  and  certain  charters  and 
muniments^  and  declared  hut  of  one  charter  certain^  and  did  net 
count  that  the  box  was  fealed  or  hckedy  judgment  of  the  county 
and  yet  the  defendant  w*s  awarded  to  anftver.  Br.  charters  de 
terre,  pK  21.  cites  14  H.  4.  13.  24. 27.  and  21  H.  6.  i. 

4*  In  detinue  of  charters  the  plaintiff  counted  that  they  were 
delivered  to  Sir  H.  N.for  frfe  keepings  and  that  after  bis  death  thg 
fame  charter  came  to  the  hands  of  the  defendant^  and  did  not  Jhew 
r  3 1  1  Aew,  whether  by  bailment,  trover,  as  executor,  or  otherwife. 
And  the  opinion  of  the  court  was,  that  the  count  is  good ;  and  fo 
It  feem»  that  he  is  charged  tenant  by  the  poffeffion.  ^r.  Charters 
de  terre,  pi.  22.  cites  9  H.  5,  14. 

5.  Where //^  is  made  for  life  by  deed^  the  remainder  over  infei^ 
and  the  tenant  for  life  dies  he  in  remainder  Jhall  have  action  of  de^^ 
tinue-ofthis  deed^  becaufe  it  belongs  to  him.  Br.  Charters  de  terre, 
pi.  6.  cites  9  H.  6.  54. 

6.  But  if  one  had  releafed  by  deed  to  the  tenant  for  life  only^  this^ 
teleafe  does  not  belong  to  him  in  remainder,  and  he  (hall  not  have 
thereof  aSion  5  but  if  he  demands  both  by  one  and  the  fame  writ, 
and  counts  accordingly,  yet  the  writ  lies  for  the  one,  and  not  for 
the  other,  by  the  beft  opinion  \  for  it  may  lie  in  parcel,  and  in 
parcel  not.     Ibid. 

7.  In  detinue  of  a  cheft  open  with  charters  in  it^  the  plaintiff  ^if- 
clares  of  two  charters  infpecial^  and  of  a  cheft  and  other  charters  in 
general^  and  does  not  Jbeiv  all  in  certain  of  each  charter  \  becaufe  it  is 
a  cheft  open  the  count  (hall  abate  j  for  he  ought  to  Jhew  what  char^ 
tors  the  others  are  per  Markham  J.  quod  fuit  conceffum  per 
curiam,  except  Pafton,  and  yet  he  was  in  a  contrary  opinion  the 
fame  year.     Br,  Charters  de  terre,  pi.  42.  cites  14  H.  61  4. 

'  8»  And  the  prothonotaries  faid,  that  if  he  counts  of  a  cheft  fealed 
with  certain  charters^  and  of  two  charters  in  fpecial  concerning  ifh- 
heritance^  the  writ  (hall  abate.  And  fo  note  it  he  counts  of  a  cheft 
fealed,  of  charters  he  need  not  count  of  any  charter  in  fpecial. 

9,  Jtnd  at  another  day  Pafton  J.  came  and  faid,  that  the  other 

day  they  denied  to  him  the  lawt  and  vouched  books  how  it  was 

'        '       -  awarded 
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^itmariii  i  i99i  emit  to  cpunt  of  a  cheftfeahi  with  ariatn  charters^ 
and  of  one  charter  fpecial^  and  the  juftices  did  not  deny  him.  Bn 
Charters  de  terre,  pi.  42.  cites  14  H.  6.  4. 

10.  Detinue  ^od  reddat  bona  ^  catatta^  and  counted  of  three  P.  K.  B. 
taltiesy  each  of  10 L  and  yet  the  writ  awarded  good;  contra  it  feems  ''*•  ^^^  ^ 
if  he  demands  three  obhgations,  there  the  writ  {ball  be  fpecial.  l^«^th«» 
Bn  Detinue  de  bien$,  pi.  24.  cites  21  H.  6.  29.  (a)  citc^ 

11.  Dctihdd^ff^/  reddat  bona  fcT  catalla  fua  and  counted  of  three  *•  ^* 
tallies  each  of  lol.  Yelvcrton  prayed  jadginent  of  the  writ ;  for  it 
fiioald  be  quod  reddat  three  tallies  each  of  loI.  &  non  allocatury 
and  the  writ  awarded  good ;  and  yet  it  was  not  denied  but  that  if 

he  had  demanded  three  obligntions^  the  writ  (hould  have  been  fpe- 
cial, and  not  bona  &  cattalla.  Br.  Faux  Latin,  pi.  36.  cites  22 
H.  6.  29.  30. 

12.  In  detinue  the  plaintiff  counted  that  he  detained  a  charter 

Jf  which  three  gave  to  him  in  tail  all  lands  and  tenements  which  they 
ad  in  D.  jointly  with  y,  jf,  and  did  not  jhew  if  f.  A,  then  was 
•alive  or  not;  forlf  another  has  title  as  well  as  the  plaintiff,  he  (hall 
not  have  a£bbn  alone.  Br.  Charters  de  terre,  pi.  9.  cites  33  H« 
6.  2fr. 

13*  Count  in  detinue  ^^r  inventionem  is  a  new  ufe;  for  the  an-  Br.  CImiiv 
cient  ufe  is  quod  d:ven.  ad  manus^  Sec.  without  more.    Br.  Detinue  tcrs  de 
tie  biens,  pi.  10.  cites  33  H.  6.  27.  per  Littleton,  ««^e,  pi.  > 

14.  Detinue  by  the  heir  of  the  feme  againjl  the  baron^  who  cannot  g^5e.^s.(^ 
fc  tenant  by  the  curtcfy^  and  thj  plaintijj  conveyed  to  himjelf  title  as  he     "^    *  * 
ought,  and  that  the  feme  is  dead  without  ijfue^  and  tiiac  he  is  hcir^ 
znajbewed  hcwy  and  that  the  evidences  came  to  the  han  is  of  the  dc^ 
fendant^  by   reafon  of  the   marriage^  &c.  and   that  the   defendunt^ 

ibough  often  required^  has  not  rejlored  them  to  the  plaintiff\  atid  per 
Prifot  and  the  beft  opinion,  the  count  is  net  good  bccaufe  he  did 
not  allege  a  requeft  after  the  death  of  the  wife^  for  before  the  baron 
had  good  cauTe  to  retain  them.  Br.  Count,  pi.  x6.  cites  33  H» 
6.  29. 

15.  So  in  detinue  againji  executors  of  a  bailment  to  the  tejlatof. 
Ibid. 

16.  So  of  him  in  remainder  afier  the  death  of  the  tenant  in  tail  f    ^2    1 
mthoutiffue^  rcquefl  (ball  be  alleged  after;  quaere.     Ibid.  ^    ^      ^ 

17.  If  a  majihas  a  manor  and  charters  thereof  and  gives  tho 
mafior  in  tai/j  the  donee  fhall  not  have  the  charters,  if  he  does  not 
give  them  to  him ;  for  the  donor  fhall  retain  them  to  have  the 
voucii^r  paramount,  therefore  it  is  fufficient  for  the  plaintiff  to  fay 
that  he  was  feifed  of  the  manor^  &c.  and  fo  demand  the  charters^  per 
Moyle,  to  v\hich  Choice  agreed.     But  per  Danby  and  LittL-ton,  iC 

fujffices  againjl  a  fir  anger  to  fay  as  above,  but  not  againjl  the  donor^ 
Br.  Charters  de  terrc,  pi.  56.  cites  7.  E.  4.  26. 

18  In  detinue  of  a  chefl  with  charters  fealed^  the  defendant  faidy 
that  he  pledged  the  box  faled  with  charters  to  him  for  lOOs.  to  him 
itnty  and  he  is  ready  to  deliver  it  upon  re  payment  of  the  iooj. 
abfque  hoc  that  he  detained,  &c«  and  a  good  plea ;  and  yet  the  defcn^ 
dant  mi^ht  have  waged  his  law  thereof  when  he  docs  not  count 

Da  of 
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of  a  charter  fpecUL    Br.  Charters  de  terrc,  pi.  62.  cites  22  £• 

19.  Detinnc  de  bants  ii  catalUs^  and  counted  of  a  cheft  efchaHers^ 

and  dierefore  ilh  for  diere  is  a  fpecial  writ  thereof  given  quod 

reddat  ciftam  cum  chartis^  &c.    For  by  gift  de  bonis  &  catallis 

charters  do  not  paTs.    Br.  Charters  de  terre^pL  7a  cites  22  £• 

,  4.  12. 

20*  In  detinue  of  charters  concerning  the  inheritance  of  land  it 
is  ^^bod  policy,  if  poffibly  he  can,  to  declare  of  one  €harier  in 
Jpecwl,  and  then  the  defendant  fhall  not  wage  hirlav*  Co.  Litt. 
286.  b. 


(D,  5)   Pleadings* 

I.'tltT'RiT  of  detinue  vnL%  de  charta^  and  ^t  declaration  wa^ 
Sf  ^  f*»/Jr;w<7//fl«.     Br.  General  Brief,  pi.  22.  cites  P.  ig 
£«  3.  5  £.  ^.  209.  and  Fitzh.  Detinue  49. 

2.  %td  detinue  of  charters  by  the  heir  may  be  general  in  the 

writ  without  naming  him  heir^  but  in  the  declaration  he  fiaU  fay 

heir^  &c.    Ibid,  cites  Fitzh.  Detinue,  54. 

Br.  Gene-         3.  Detinue  of  a  writing  of  iOO  I.  in  which  A.  wds  hound  to  the 

'f  ^cite$  P^^^^^^fii  which  was  delivered  to  the  defendant  by  the  plaintiff  and 

ai  eTj.jo,  a.  upon  a  certain  condition  in  indifferent  hands^  and  the  condition  is 


tint  dtfind-  he  received  the  writing  contained  in  the  count  and  a  good  plea, 

^*^  though  he  did  not  fay  ofwhatfum  y  for  he  pleads  it  to  the  aStion^  but 

writtngof  .  if  he  nad  pleaded  it  to  the  writ^  he  fliould  hare  (hewn  what  fum, 

yoi'UMu  to  the  intent  to  give  a  better  writ,  and  the  ifTue  was  entered,  that 

^/w«r^  to  jjg  jij  jjQ^  receive  the  writing  of  fuch  a  fum  as  the  plaintiff  counted; 

Uct^my  Pfift  and  the  others  e  contra.    Br.  Charters  de  terre,  pi.  27.  cite^i 

writing  of       21  E.  3«  3^' 

Mivtridtokimf  and  a  good  plea^  per  Cur.  for  doubt  of  tlie  double  chargei  quod  mi-um  for  AoL 
and  30  L  cannot  be  taken  to  be  the  fame. 

In  detinue  4,  Detinue  of  charters  by  f*  fon  of  T.  ofj^i  it  is  no  plea  that 

of  charters  ^^  plaintiff  is  a  bafiard^  for  he  demands  only  chattels  of  ^n^ich  he 

blftat^V  ^^  '"  polTeiiion,  by  which  this  challenge  was  entered,  and  he  was 

is  a  good  compelled  to  anfwer.     Br.  Charters  de  terre,  pi.  24.  cites  38  £» 

plea  Br.        •}  #,9 

Charter  de  y*  '*'" 

terre,  pL  64.  cites  35  H.  6.  9. 

r    o-j    1       5.  Detinue  of  a  chejl  with  charters  inclofed  or  fealed\   it  is  not 
•^  traverfable  if  the  chefi  be  clofed  or  fealed  or  not;  per  Finch,  quod  non 
liKigatur.    Br.  Traverfe  per  &c.  pi.  36.  cites  41  £.  3.  2. 

6.  In.^etinue  of  charters  in  a  chejl^  it  is  not  traverfable  whether 
they  were  in. a  chejl  or  a  hamper^  &c«    Br.  Traverfe  per,  hiZi  pi.  285, 

^citcs  44  £.  3. 1. 

7*  Detinue 
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'  7.  Detinue  tf  two  boxes  with  charters  \  the  defendant  pUadtd 
re^delhery  in  another  county^  and  it  was  faid  there  that  7>  8,  and  9 
H.  2.  it  was  awarded  a  good  plea,  ^are^  for  it  feems  to  be  mn 
Jitijut  argumentative^  and  then  taking  the  general  iiTue  and  tfait 
raatm-  in  evidence.  Br.  Charters  de  terre,  pi.  17.  cites  a  H^  4. 6* 
and  fee  22  H.  6.  15.  and  1 1  H.  4.  50. 

8.  In  detinue  it  is  no  plea  that  ne  baila  pas ;  for  the  bailment  is 
net  travfrfabU  ;  for  he  (hall  anfwer  to  the  detinue.  Bn  Detmue  dt 
biensi  pi.  50.  cites  3.  H.  4. 

9.  Detinue  rf  a  bag  with  20  /•  The  defendant^  as  09  the  bag  ' 
pleaded  n§n  dattnety  and  to  the  20  L  he  ought  to  have  aSficn  rfdebtf 

&  non  allocatur.     Br.  Detinue  de  biens>  pi.  17.  cites  7  H.  4.  i^,  •  « 

10.  By  which  the  defendant  faid^  that  J.  N*  devijed  the  20 1  to 

the  defendant'^  and  made  his  feme  executrix^  and  diedj  andjhe  toot 

tbepkintiff'  to  barony  and  after  Jhe  delivered  the  20/.  to  the  defend 

dant  fir  bis  legacy ^  judgment  fi  a6lio;  and  the  plaintiff  faid^  that 

they  were  bis  goodsy  Prtfty  &  non  allocatur^  without  traverfng  that 

tbey  were  the  goods  of  the  tejlator^  by  which  the  plaintiff  juftined  to 

retain  die  aoL  for  her  dower,  &  non  allocatur}  for  fhe  (ball  be 

endowed  of  the  land  and  not  of  the  goods.    Ibid. 

II.  In  detinue  of  charters,  the  mefne  conveyance  was  traverfedy  ^'  Ohu^ 

ibl.    That  the  plaintiff  was  not  heir  to  the  land  prouty  bfc.  without  J^^^pj. 

entering  to  the  detinue.    Br.  Traverfe,  per,  &c.  pi.  51.  cites  14  H.  ai.  cites  14 

4.28.  H.4.it.i4. 

S7.  and  ii 

H.  6. 1.— »Br.  Pleadings,  pL  20.  cites  S.  C.         1  Br.negativa,  &C.  pL  13.  cites  11  H.  4.  39.  and 

14  H.  4. 1.  9.  S.  P. 

But  the  plaintiif  ihall  not  be  permitteii  to  craverfe  the  mefhe  conveyance  in  detinue  where  be 

XBOBf  wage  bis  law,  nnlels  in  fpecial  cafes.    Br.  Ley  Gager,  pi.  94.  cites  ai  £.  4.  55. 

12.  In  detinue,  the  plaintiffy  or  the  garnijbee  may  declare  of 
ether  baibnents  than  the  defendant  acknowledged^  Br«  Detinue  (le 
hiens,  pi.  54.  cites  3  H.  6.  50. 

13.  In  detinue  of  charters  [the  defendant  demandedj  judgment  Br.  Count* 


5  count,  becaufe  die  plaintiff  did  not  intitle  47«  cites 
he  amended  his  count,  ana  intitled  himfelf  Iv.^jtepii- 


defendant  pleaded  to  the 

himfelf  to  iV,  by  which 

by  gift  in  tail  to  J.  by  the  &me  deed  and  defcent  to  him,  &c.  by  c«ion7pi- 

which  the  defendant  Juftifiedy  becaiife  the  defendant  is  fifter  and  a.dtetsiii 

coheir  with  the  plaintiff  by  the  fame  defcenty  and  the  plaintiff  fiiid|  *'  *^' 

tha^  partition  was  made  between  them  and  this  land  allotted  to  the 

piaintifF.    Br.  Charters  de  terre.  pi.  x.  cites  3  H.  6.  19. 

14.  In  dednue  the  plaintiff  counted  of  a  baihnent  of  charters^  aiii) 
the  defendant  faid  that  he  found  themy  and  J.  N.  brought  the  liki 
a^imty  abfque  hoc  that  he  bailedy  and  a  gooa  plea,  per  Martin,  for 
if  he  confefles  the  bailment  he  would  be  chargeable  to  both,  but 
now  he  (hall  not  be  charged  but  to  him  who  right  h^*  Br« 
Bailment,  pi.  5.  cites  7.  H,  o.  2%.  ' 

15.  In  detinue  of  charters  of  land  exigent  does  not  tie,  hecauie 
it  founds  in  the  realty  contra  of  other  writings.    By  M^ith  tKe 
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deftndaf^  fnUr  that  after  thg  bailment  be  at  B.  in  atiifiif '  C9pmtj^ 
fBan  the  writ  is  brought  irty  delivered  the  fatne  box  and  charten 
0gainy  judgment  ft  aSlio^  *  and  a  good  plea ;  becaufe  the  defendant  ia 
this  adtion  cannot  wage  his  law;  contra  in  aiftion  in  which  chcf 
diefendant  may  wage  his  law  \  note  the  diverAty.  Br.  Charters  de 
terre,  pi.  29.  cites  8  H.  6.  29^ 

16.  In  detinue  of  charter  the  plaintiflF  counted  that  tbf  deedwai 
deliverid  to  follow  the  efiatei  of  land  and  that  he  is  heir  to  it  i  tait 
is  not  double.     Br.  Charters  de  terre,  pK  3.  cites  9  U,  6.  15. 

17.  Qthertvifey  it  is  if  he  had  counted  that  it  was  delivered  t§ 
4eUvet  to  himy  and  that  he  is  heir  to  the  land'.  Note  the  diveriit^ 
Ibid. 

iS«  And  the  dthndsint  pleaded fne  with  warranty  of  a  collateral 
asseeftor^  and  the  beft  opinion  was,  that  this  is  no  plea ;  for  though 
the  plaintiff  {hall  be  barred  of  the  land^  yet  the  conufee  has  no 
right  to  the  land,  and  alfo  in  formedon  in  remainder,  it  may  be 
that  the  plaintiff  may  avoid  the  line.  Br,  Charters  de  ^erre^  pi.  3^ 
cites  9  H.  6.  15. 

19.  Detinue  againfl  executors  of  bailment  made  ta  the  teftatar  of 
charters  to  rehail  to  him  or  his  hetrsy  the  executors  faid^  that  thef 
delivered  them  to  jf*  N^  who  has  title  to  the  landj  and  a  good  plea  by 
feveral ;  for  though  the  teftator  may  charge  himfelf  doubly  by  hjs 
Kceptance,  yet  executors^  nor  he  who  finds  a  deedy  Jhall  not  ba 
charged  but  to  him  who  right  has^  and  it  {eems  that  he  is  no  longer 
chargeable  but  during  the  time  that  he  has  the  poffejfwn  thereof;  for 
executors,  and  he  who  finds  a  deed  is  not  bound  to  keep  it,  but 
$r  they  relinquijh  the  poffejjion  thes  are  difcharged^  but  if  they  break 
ttie  deed  or  burn  it  trcf^mfs  lies,  as  appears  elfcwhere*  Br^ 
Charters  de  terre,  pi.  72.  cites  9  H«  6.  58, 

20.  In  detinue  of  charters  the  defendant  pleaded  arbitremenU 
Per  Babb.  this  ia  no  pica;,  for  this  a^ion  is  mixed  with  the  realty^ 
^nd  a  man  (hall  not  wa^e  his  law,  nor  proccfs  of  outlawry  does 
not  lie.     Br,  Charters  de  tcrre,  pi.  7.  cites  9  H.  6.  6o. 


21.  detinue  of  three  chefts  with  charters,   andm&ewtd  wha% 
^hejls  came  to  their  hand^  Jcverally  as  executors^  and  tec  Ly  remfkn§^ 


^barters  were  in  each  of  them,  and  the  defendan^jtid^  tht 


^huays  in  the  hands  of  the  plaintiffs  uhich  c he/Is  he  is  and  always 
has  been  ready  to  deliver^  and  couLi  not  have  then^  here  for  the 
Zriatnefs  of  the  carriage^  ahfque  hocy  that  he  had  any  other  chefisy  and 
to  the  third  chcji  non  dctinet^^  &c.  and  the  pica  good,  notwithftand- 
ing  that  he  did  not  fhew  what  t.'o  cheits  they  are,  by  rea(on  that 
they  are  locked  \  for  though  ihe  plaintitf  declares  what  is  in  the 
one,  and  what  in  the  other,  yet  the  defendant  cannot  open  them, 
therefore  his  anfwer  good  as  above.  Br.  Charters  de  terre,  pi.  8t 
fites  9  H.  6.  65. 

22.  f  n  detinue  upon  bailment  made  by  the  plaintiff  to  the  defer.^*, 
qpty  he  pleaded  that  aft^r  the  bailment  the  plaintijf  took  theniy  i  nd 
after  they  were  Jlole  and  waived  in  his  manors  by  which  hefeifediox^ 
waif  and  a  goo4  nlpa.    B(«  Detinue  de  \ii^o^i  pl>  46.  cites  10  H« 

23.  Cmtrt^ 


J 
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flij.  Cmtraifthe  goods  had  heenjiolen  from  thehaikti  this  is  his 
fdHy  by  his  mil-keeping.     Ibid 

24.  Csntra  ^tbey  had  been  robbed  from  the  bailee*     Ibid. 

25.  See  14  If.  6.  I.  the  defen&nt  came  in  by  exigent,  the 
plaintiiF  counts  of  a  cheft  with  charters,  and  of  one  charter  in 
J^ialj  the  defendant  pleads  to  the  charter  non  aetinet^  and  ta  thi 

refidiu  wages  bis  law  inflantly^  and  then  was  permitted  to  make  ai^ 
attorney.    F.  N.  B.  138.  (A)  in  the  new  notes  there  /c.) 

26.  If  the  plaintiff'  recovers  againfi  the  defendant^  this  recover^ 
i$  n$  bar  at  another  time  in  writ  if  detinue  brought  againfi  th(t 
drfendant  by  the  garnijhee.     Br.   Detinue,  ph   30.  cites   21  H« 

.  27.  In  detinue  of  two  writings  obligatory  the  defendant  tmy  fay^  Br.  CarnU 
that  they  were  delivered  to  him  by  the  plaintiff  and  J.  N.  upon  eer^  StTs'slc!^ 
tain  condition^  and  abfque   hoc  that  they  were  delivered  by  th^    ^ 
^aintiff  ahne^  per  Afcue,  quod  non  negatur.     Br.  Barre,  pi.  29. 
^es  21.  H.  6.  35. 

28.  It  feems  it  is  no  plea  in  detinue  of  goods  to  lay,  that  before 

in  detinue  and  garnijhment  againft  him  (the  defendant)  be  did  reco--^  T    35   1 
V^  the  goods.     Heath's  Max.  62.  cites  2t  H.  6.  55. 

29.  In  detinue  of  charters  concerning f rani-tenement j  the  plaihtiflF 
declared  upon  a  bailment  made  by  himfelfat  A,  in  the  county  of  Mxd^ 
dUfex^  the  defendant  faid^  that  he  re-bailed  them  to  the  plaintiff  at  A* 
in  the  county  of  S,  Prijl^  and  becaufe  the  re-bailment  was  in  another 
county  than  the  writ  was  brought  in,  and  aUb  of  charters,  the  de- 
fendant cannot  wag6  his  law,  therefore  a  good  plea,  per  tot.  Cur. 
Br.  Charters  de  terre,  pi.  33.  cites  22  H.  6.  15. 

30.  In  detinue  of  charters  it  is  a  good  plea  that  he  delivered  them 
in  another  county^  without  anfwering  to  the  detinue,  per  Laicon,  be- 
caufe  he  cannot  wage  his  law,  quod  non  negatur.  Br.  Charters 
de  terre,  pi.  40.  cites  37  H.  6.  10,  II. 

31.  Detinue  of  a  box  with  charters  and  muniments  concerning  the 
inheritance  of  the  plaintiffs  and  counted  of  four  charters  fpecial^  and 

faid  to  one  that  his  father^  whofe  heir  be  w,  was  feifed  of  fo  much  land 
in  D,  infee^  and  poffeffed  of  a  charter^  by  which  f*gave  the  land  ta 
his  father  in  tailj  arid  diedy  and  the  land  descended  to  him,  and  well  as 
to  the  iirft  deed,  notwithftaiiding  that  he  faid  that  his  father  was 
feifed  in  fee,  and  poifefled  of  the  deed  by  which  it  Was  giVen  in  tail  | 
for  it  may  be  that  he  difcontinued  and  retook  an  ejlate  in  fee  ^  and  yet 
the  deed  belongs  to  the  heir  in  tail^  quod  nota.  Br.  Charters  de  terrei 
pi.  47.  cites  38  H.  6.  24.  *  ^ 

32.  And  to  another  coutited  of  a  deed  indented  by  which  bis  father 
gave  to  R,  in  taily  who  died  without  iffue'^  and  fo  the  deed  belonged  to 
bim,  becaufe  thejdand  if  reverted  to  him  as  heir^^  &c.  And  to  another 
deedy  inafmuch  as  his  father  and  TV*  N.  were  feifed  infee^and  leafed 
ta  N.for  lifcy  rejerving  the  remainder  to  the  father  infeey  andNidiedy 
and  the  father  died^  and  he  is  heir  to  him,  and  fo  it  belongs  to  him. 
And  to  another  deed  by  %vhich  y  gave  certain  land  to  him  and  his  feme 

'  infecj  and  that  the  box  and  charters  came  to  the  defendant  by  trover. 
And  of  the  three  deeds  the  court  held  with  the  plaintiff  j  but  as  to 
the  fourth  deed  that  the  writ  fliall  abate  \  for  upon  trover  the- baron 
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andfenu  et^bt  to  have  joined  In  aStiw  \  hit  if  it  had  been  cfiaUmni 
mkoe  by  the  baron  alone^  he  alone  ihall  have  die  adion,  and  fo  thf 
writ  fliall  abate  of  this  parcel,  per  Cur.  and  not  in  toto.  Br.  Char* 
ters  de  terre,  pi.  47.  cites  3$  H.  6.  24. 

33*  By  which  as  to  tffe  other  three  charters  the  defendant  fliai$i 
re-delivery  in  another  county^  and  to  the  box  and  other  chaiter^  ¥^ed 
his  law,  and  performed  it  without  challenge.    Ibid* 

3A.  Detinue  of  charters  concerning  a  gtfi  in  tail  to  his  ancefior^ 
whofe  heiry  &c.  and  that  the  deeds  were  delivered  upon  the  livery  of/eijin 
of  the  donor  of  the  land  in  talk  and  that  they  came  to  the  bands  of  tb^ 
defendant  by  trover.  The  defendant /aid  that  ne  dena  pas  the  landf 
Prifiy  and  a  good  iflue,  quod  nota.  .  Br.  Charters  de  terrey  pi.  48t 
cites  39  H.  6. 5. 

35*  Contra  if  the  plaintiff  had  counted  upon  bailment.    Ibid. 

36.  Detinue  of  charters  by  which  J.  N.  gave  to  the  piaintij^  in 
fatly  or  if  cui  in  vita  be  brought  which  JV*  zave  to  her  in  fatly  n4 
dona  pas  is  a  good  ifllie.  Br.  Traverfe  per,  Ice.  pi.  333.  cites  39 
H.  6.35. 

37.  In  detinue  the  ^zxntxS  demanded  a  died  in  which  was  C9n* 
fained  that  this  fame  plaintiff  infeoffed  J.  N,  of  fuch  land,  and  did 
not  fay  (by  which  he  infeoffeaj.  Iv>)  in  faSy  and  yet  weU  j  for  iif 
he  confefTes  fepfftnent,  this  (hall  be  evidence  againU  him  after,  and 
it  may  be,  that  it  was  delivered  upon  condition,  which  was  broken 
of  the  part  of  the  feoffee,  and  therefore  the  deed  belongs  to  the 
feoiFor  again  inafmuch  as  it  (hall  not  remain  as  an  evidence  againft 
him  or  his  heirs  after.  Br.  Charters  de  terre,  pi.  50.  cites  39  I|« 
6.  36. 

f  36  ]         3i£*  *  I^^i^^^  by  the  baron  andfenuy  of  the  livery  ofthefemiy  dum^ 

•  All  the     folai\x\t  ad  reliberand*  guandoy  &c.     The  defendant  faidy  that  before 

editions  ire  the  feme  any  thing  had  A>  baron  of  the  feme  was  poffeffedy  and  lying  upott 

ouTmw^^    A/j  bed,  ftcky  charged  the  feme  to  deliver  them  to  tie  defendant  tj  his 

"^         9wn  ufcy  and  made  the  feme  his  executrix  and  dtedy  andjhcy  being  folty 

delivered  the  goods  to  the  drfendant  accordingly,  abfque  hocy  thatjhe 

delivered  to  re^deliver  prcuty  ice*  and  held  no  plea\  for  he  may  wage 

his  lawy  or  plead  the  general  ijjfue.    Br.  Detinue  de  biens,  pi.  3l« 

cites  2  £.  4.  13. 

39*  An  ho/iur  may  retain  a  herfcy  if  the  mafter  will  not  pay  for 
his  eating.  Br.  Detinue  de  biens,  pi.  39.  cites  5  £.  4.  2.  Per 
Haydon. 

40.  And  a  tayUr  may  retain  'the  garment  till  he  be  paid  for  the 
making.    Ibid. 

41.  And  where  a  man  fells  his  horfe  for  40s.  he  may  retain  the 
horfe  till  he  has  the  40  s.  unle(s  it  be  agreed  to  pay  it  at  a  future 
day.    Ibid. 

42.  In  detinue  rffix  boxes  ofchartersy  the  dtfenitnt  intitled  bim^ 
f elf  to  theniy  and  the  plaintiff  laid  that  he  brought  his  adlion  of  other 
fix  boxes  with  evidenceSy  andjhewedwhaty  which  are  others  whereof  be 

he  has  not  pleaded  in  bary  and  inafmuch  as  he  has  not  anfwered  to 
them  he  demanded  judgment,  &c.  and  well,  per  Choke  and  Danby. 
Br.  Charters  de  terre,  pi.  35^  cites  o  E.  4.  23. 

43.  Detinue  of  goods  bailed  to  A.  by  the  pkuntiiF,  who  bailed  to  Bm 

wh0 
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1^  thm^  find  the  drfendant  finmi  thmy  the  Afindantfoid^  ti^if 
the  fold  B,  haiUd  them  to  him  to  bail  to  N.  which  he  hqs  done^  abfquo 
boc^  that  hifnmd  the  goods  froutj  and  by  fame  he  Jhall  not  travtrfi 
tht  fo/mwjofki  where  he  rhay  wage  h.'s  law  as  here,  and  Littleton  and 
Brian  e  eontra^  and  then  the  defendant  pleaded,  that  after  the  trover 
3*  wbo  loft,  re-took  them,  judgment^  &C«  Bn  Detinue  de  biens, 
pJ.  40.  cites  12  £.  4.  8. 

44*  And  in  detinue  of  bailment  made  in  Middiefox  the  d^endanii 
may  Jay  that  it  was  in  Effcx  upon  certain  conditions  which  kf  oas  per^ 
formed^  abfyue  hoc,  that  it  was  made  in  Middlefexj  this  is  a  good  plca« 
Per  Littleton  and  Brian,  quod  fuit  conceflum,    Ibid« 

45*  And  it  was  agreed  in  detinue  of  bailment  th^t  it  is  a  good 
{dea,  that  it  was  delivered  to  him  to  bail  to  N,  which  he  has  don^t 
A^fue  hocy  that  it  was  bailed  to  him  to  re^bail.    Ibid. 

46.  It  is  a  good  plea  that  before  the  bailment  A.  was  pojfejfed  ut  d$ 
prapriisy  and  the  plaintiff  took  and  bailed  them  to  the  defendant^  and 
JL  re^took.    Bn  Detinue  de  biens,  pl^  40.  cites  12  £•  4.  8. 


47.  Or^  that  after  the  bailment  the  plaintiff wa%  outlawed^  andthtf 

oebfei/ed  for  the  king.     Xbid, 

48^  Or,  that  they  were  put  in  execution  byjn^;ment  upon  reco- 


very  of  damages,  and  thofe  are  good  pleas  per  Littleton  and  BriaOi 
tJbngi  he  may  wage  his  law.    Ibid. 

'  49.  In  detinue  of  charters  it  is  a  good  plea,  that  they  wero  bailed 
to  him  upon  condition  that  if  the  feme  of  the  defendant^  daughter  of  the 
plaintiff  furvive  the  plaintiff,  that  then  he  Jball  retain  them^  and  if 
not,  that  he  Jhall  render  them,  ice*  Quod  nota,  per  Cun  for  he  1^ 
not  bound  to  render  diem  during  the  life  of  the  plaintiff,  and  the 
feme  of  |he  defendant.  Br,  Charters  de  Pardon,  pi.  49.  cites  18  £r 
4.  18. 

50.  In  detinue  of  charters  by  an  abboty  it  is  a  good  plea^  that  the 
predecejjor  pledged  them  to  him  for  lol.  which  is  not  paid    Br.  Char*- 

I  lers  deterre,  pL^9.  cites  21  £•  4.  19. 

51.  Detinueof  a  box  fealed  with  charters,  and  c0ff«/^^«^fri9V^r,  S.P.ptr 

*  the  defendant  pleaded  that  the  plaintiff  bailed  them  to  him  in  pledge  till  ^1^^^^^ 

$L  was  paid,  and  if  he  will  pay  it%e  will  re-deliver  them,  and  no  he  A^ei  mt 

^'  plea  per  Briggs,  without  traverjing  the  trover,  quod  non  negatur.  a»fwcrtb$ 

Br.  Traverfe  per,  &c.  pi.  260.  cites  21  C;.  4.  19.  T^yerS^' 

f  '  per^  ftc.  pl«  270.  cites  %i  £«  4. 8a^ 

$2.  In  diitinne  of  a  horfe  price  Jive  marks  ad  rcliberand.yuando.  Sec.  I"    97   1 
it  is  no  plea  that  he  delivered  tt  to  deliver  to  W.  N.  which  he  has  ^    ^'     ^ 
done  abfyue  hoc  that  it  was  bailed  to  re-bail,  per  Cur.  becaufe  the  de- 
fendant may  wage  his  law^    Br.  Detinue  de  biens,  pi.  42.  cites  21 

£•  4-  55- 

53,  But  per  Brian  in  detinue  of  bailment  to  re^bail,  it  is  a  good  **'•  ^^^P"^ 

plea  that  the  plaintiff  after  the  bailment  gave  it  to  the  defendant  quod  E^/gfa!* 

niit  concelTuni,  and  yet  the  defendant  might  have  waged  his  law.  p.  per  Liu 

Jbid.  tlctonmd 

54.  And  that  after  the  delivery  the  horfe  was  fick  of  divers  infir^  *nan, 
mties^  as  botts,  glanders,  &c.  by  which  he  died  at  A.  before  requift 

made 
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WUiJb  bf  ihi  ptainfifu  n^hail  hkh  aad  t  good  pfoa,   8n  OedoM  d«r 
'  btens,  pi.  42.  cites  21  £.  4*  55« 

55.  C^tra  if  hi  had  natfaii  that  it  was  htfori  H^^wfi  ;  for  if  it 
had  been  after  requeft,  this  bad  been  the  foiiy  of  the  demidj^it  i  Aot« 
die  diverfity.     Ibid. 

56.  In  detinue  the  pbintiff  counted  upM  tr^etj  the  difmdatU 
jvJUfied  for  pledges  upon  money  lent^  and  per  Brian  this  is  no  plef 
without  traverfmg  the  trover  \  £pr  otherwiie  he  does  not  encounter 
|hc  plaintiiF,     Ibid. 

57.  Where  a  man  brings  detinue  ^a  gown  anie9§ocky  to  the  sue-* 
Iftiof^os.  it  is  no  good  county  for  he  ought  tofruer  the  price  of  th% 
^own  by  itfclf,  and  fo  of  the  caflbck ;  for  if  the  one  be  loft  fo  that  it 
eannot  be  recovered^  he  (haU  recover  the  whole  40  s.  for  this  onijr^ 
which  is  not  reafon,  and  therefore  it  would  be  error ;  per  Bryan 
Ch.  J.  but  the  prothonotaries  were  againft  him ;  and  it  feems  tci 
me  that  it  may  he  fevered  by  the  verdiSi^  ndtwithftanding  that  tht 
count  be  general  of  <one  intire  Aim.     Br.  Damages,  pi.  X29.^citca 

%i  E.  4-77- 

58.  Detinue  of  diverfe  parcels  of  goods^  Under  of  part  of  thetn 
h  a  good  plea  of  them  iefore  verdi^*    Br,  Tender,  pi.  39,  cites  \ 

Jl.  3- 

59.  Contra  after  verdift  where  the  infue/i  taxef  afum  ingrofs  fii^ 
damages  of  all  the  goods,  and  (halt  not  fever  the  damages.  Br« 
Tender,  pL  39.  cites  I  R.  3. 

60.  The  plaintiff  may  count  of  a  waggon  full  (fwood  adv^Ientiam 
lie.  in  one  grofs  funu     Br.  Count,  pi.  75.  cites  i  R.  3.  2.  3. 

61.  So  of  a  fiock  ofjheep^  hujhel  of  grain^  Szc.  which  are  intiroy 
and  need  not  Jhew  the  price  of  each  thing  by  itfelf  nor  the  value* 
Ibid. 

S.  P.  Br.  62.  Detinue  upon  trover j  the  defendant  jufUfied  for  dijirefs  of  tht 

Traverfe     y^;fi^  goods  for  rent  arrear^  judgment  fi  a&o,  ami  did  not  anfwet 
r  9itcs"&.c!  '^  '^^  trover^  and  good  per  cur.  for  it  is  not  traverfable  ;  but  in  the 
cafe  of  27  H.  8.  33.     Shelley  faid,  that  in  fbme  cafe  trover  is  tra- 
verfable, which  Ficzherbert  exprefely  denied*    Br.  Detinue  de  biens^ 
p].  2.  cites  27  H.  8.  22. 

63.  In  Detinue  for  40  quarters  of  wheatj  the  plaintiiF  declared 
AnpTy  upon  a  contra^  for  com  i  the  defendant  pleaded  that  the  plain-* 
tiff  was  to  pay  for  it  immediately  when  he  came  for  the  corn^  otherwife 
the  contra^  was  to  be  void  i  and  faid  that  he  had  delivered  the  plain" 
tiff  20  quarter Sy  which  the  plaintiff  had  paid  for  \  but  that  after f^ 
wards  he  delivered  10  quarters  more^  which  the  plaintiff  had  not  paid 
for.  Held,  that  the  plea  was  good  without  a  traverfe  ;  that  the 
contraS  was  fimple,  for  the  traverfe  ought  to  be  by  the  plaintiff  (viz.) 
that  the  contract  was  fimple  abfque  hoc,  that  it  was  conditional* 
Dyer  29.  b.  30.  a.  pi.  201.  Hill.  28  H.  8.  Anon. 

64.  A  releafe  of  all  aSlions  perfonal  is  a  good  plea  in  bar  in  detinue 
of  charters.     Co.  Litt.  286.  b. 

65.  If  a  man  have  goods  deliveredto  him  to  deliver  over  to  anothefy 
and  afterwards  a  writ  of  detinue  is  brought  againft  him  by  him  who 
has  right  unto  the  goods  ;  now  if  the  defendant^  depending  the  affkH'y 
delivers  the  goods  over  to  him  to  whom  they  were  bailed  for  him  to  deli-* 

ver 
8 


mr  tUmj  Ais  U  a  good  liar  m  the  aSion,  beeaufe  1|«  hts  ddiir«>4 
diem  according    to    the  bailment  made   onto  him*    f  •   N.  0« 

138-  (W)- 

66.  W/iere  detinue  is  brought  of  feveral  things^  the  (uvwzf 

|S  tqcmpgf  fpeQi^^\y  cfthi  value  afeviry  thing  bi  itjeij.     Jenk*  11$, 

pL  19.  ; 

67.  The  plain^iflf  (hall  not  have  more  damages  than  he  coufits 
fyc\  for  the  judgment  is  to  have  the  thing  detained,  and  damaggf 
fcr  the  deteiuipa  if  the  thin^  itfclf  cannot  ^  k^    Jeol^  7M^ 


u 


(D,  6.)     Garniflhment, 

|,  TN  Detinue  the  plzinuff  counted  0/  a ^atute  merchant  diSwir^' 
^   ed  to  the  dej}nda/!ty  who  prayed  garnijhment  againfl  B*  and 
bad  it,  who  came  and  fLad^d  raeaje  of  the  plaintiffs  and  the  cgfo 
was,  that  £.  Vias  hound  in  a  ftatute  to  the  plaintiff  in  lOO  Land  after 
the  plaintiff  rtUa  fed  to  B.  all  anions  and  aft^r  they  two  delivered  tbt 
writing  to  the  defendant^  upon  certain  condition  performed  to  be  deli* 
vered  to  the  defendant^  and  ifnot^i  thii^  to  thepla.ntiff  and  the  laid  Bm 
pleaded  this  releafe  in  the  action  of  detinue  upon  the  gami(hment» 
^d  the  plaintiff  demurred  becaufc  the  delivery  was  after  the  relecffe 
madc^  and  y  t,  bec^uf  ihedebt  and  fumin  ttie  ftatute  is  determined  ^      / 

by  the  relc^fe,  and  therefore  it  (hall  be  in  vuin  for  the  plaintiff  to 
recover  the  writin^j^,  ana  cannot  have  aition  upon  it,  and  therefore 
be  was  barred  by  award,  quod  ncta«    Bn  ReleafjS)  pi.  30.  citea  , 

39  E.  3.  23. 

2.  In  detinue  of  deeds  or  an  cbUgation^  if  the  defendant  prays 
garnijhment  J  and  the  garnijhee  con  es  and  is  at  iffue  with  the  plaintiff  '^^ 

and  after  dies^  the  writ  ihall  not  abate,  bat  re^fummons  Jball  tjfue 
0gain/i  the  defendant^  and  fcire  facias  againjl  the  executors  of  the 
garnijhee ;  But  //*  the  defendant  dies,  the  writ  Jball  abatCy  and  yet  he 
is  out  of  the  court  by  the  appearance  and  plea  of  the  garniibeei  < 

and  the  judgment  {hall  be  agaLid  the  defendant  of  the  wntiiig  and  * 

•gainft  the  garoifliee  of  the  damages,  anJ  diibrefs  (hall  iliue  againft  ^ 

Ae  defendant  to  deliver  the  writing.  Br.  Charters  de  terre,  pL  5« 
cites  9  H.  6.  ^6* 

J.  In  detinue  the  defendant  prayed  garnijhment  againfi  a  flranger^ 
bad  it,  and  two  nihils  returnedy  sind  yet  he  had  procefs  at  hiSi 
prayer  to  warn  him  in  another  county.  Br,  Process,  pi.  152*  cites 
6£.  4.  II. 

4*  Detinue  of  bags  and  charters  fealed,  the  defendant  faid  that 
it  was  bailed  to  him  by  the  plaintiff  and  &  upon  a  certain  condition^  4 

and  that  B.  is  dead  and  made  no  executory  nor  is  the  adminijiratign^ 
§9nmuttedy  and  prayed  fcire  facias  '^  vfarn  the  heir  of  B*  and  the  or^^ 
efinaryy  for  he  does  not  know  whether  the  writings  are  real  or  perfp* 
jfoL  Per  Brian  it  is  not  error,  though  you  have  your  prayer,  where- 
|prf  i«ie  ic/c.    Br.  Bailment)  pi.  9.  cites  14  £.  4.  i. 

^«  P^\M  il  b^ iVftbt  for  <f  4<idi  the  4^ie^4<^^  plea4h  that  the 

plainti/* 


V, 


S?  t  IDetinue; 

plaintiff  and  ^m  A*  delivered  the  deed  to  bim  upon  eenditien^  and  ibOi 
it  was  te  he  delivered  td  the  plaint  iffy  if  the  condition  was  performed^ 
but  if  otbertmfe  to  he  delivered  to  J.  and  that  the  defendant  does  nit 
in0v  whether  it  be  performed  or  not ;  and  he  prays  a  fcire  facias  to 
warn  A.  This  fc^re  facias  ifTues  s^nfl  A,  and  although  20  nihik 
be  returned  againft  A.  the  plaindnF  ihall  not  have  the  writing  ddi- 
livered  to'him ;  for  the  defendant  is  not  in  &ult.  If  the  gamifhee 
appears  he  cannot  vary  from  the  condition  alleged  by  the  defendant ; 
fiMF  if  he  v^ies,  the  plaintiff  fhall  hare  Ac  deed  by  judgment  againft 
the  defendant ;  and  the  gamifhee  ihall  alfo  have  detinue  againfl  die 
defendant,  if  his  allegation  pf  the  condition  is  fidfe,    Jenk.  xox. 

i  pit  96. 


I  39]  p.  7)    Vcrda 

?•  jr\  ETINVE  of  evidences  5  the  jury  found  damages^  and  did 
^"^^  not  inquire  whether  the  evidences  were  burnt  or  not^  by  which 
new  engueft  was  awarded.     Br.  Enquefl,  pi.  85.  cites  20  £.  3.  and 
Fitzh.  Office  de  Court  22. 
'  •$.?.  by        2.  In  detinue  the  jury  ought  to  find  the  particular  value  of  every 
Dodcridge   particular  thing  demanded  by  reafon  of  the  aamages  ;  per  Doderidge 
'{ol^Uix    J.  Roll  Rep.  128.  Hill.  12  Jac.  B.  R.  cites  3  H.  6.  4.  7  H.  6.  43. 
iepT^/  I  H.  7.  3.  33  H.  6.        11  H.  7. *  [77.  b.J  II  H.  7.  s- 

Arg.  b.  P. 
See.  tit. 

Tndgmcnt.  (E)     How  the  Judgment  fhall  be. 

HeihaU  re-  [  j.  TN  detinue  of  charters,  if  the  iffue  be  upon  the  detinue^  and  it 
r^*^  ^  '"  is/^w»//  that  the  defendant  hath  burnt  the  charters  the  judg- 

BrDSnue,  tncnt  fhall  not  be  to  recover  the  charters,  for  it  appears  that  he  can- 
pi.  15,  cites  not  have  them,  but  he  Jhall  recover  the  ♦  value  of  the  land  in  damageU 
:   tu  H.  6.     Contra,  17  Edw.  3.  45.  adjudged.  ] 

JNewton  and  Pafton.  ■         Br.  Charters  de  tcrrcs,  pi.  i.  S.  P.  cites  3  H.  6. 19. 

*  S.  P.  But  in  trtjf>:ifi  of  charters  taken  he  ihall  not  recover  damages  but  only  for  the  taking^ 
contra  nTictm  ;  and  therefore  ia  the  one  cafe  the  vahie  of  the  land  ibalt  be  alleged  in  the  couotf 
^ut  In  the  other  it  need  not.    Br.  Chaiters  de  terre>  pi.  26.  cites  2  f  £.  3.  zS.  and  z  7  £.  3. 45. 

2.  In  detinue  of\o  charters  the  defendant  offered  nine  and  denied 

the  reji^  and  fo  to  ifliie  and  delivered  the  nincy  and  the  plaintiff  re-  *' 

ceived  them,  and  the  defendant  was  amerced  for  detaining  diem. 

Br.  Charters  de  terrc,  pL  23.  cites  38  E.  3.  3, 

Br.  G.imi-         3-  Detinue  was  brought  of  a  bag  of  evidencesy  and  of  a  charter  of 

(hee,  pU  I.    the  tail  of  the  manor  of  5.  to  which  the  plaintiff  is  hetry  and  Jhewed 

•  Br*aia^l""  *^^  *''''>  ^^'  '^^^  '*^  defendant  faidy  that  J.  N.  was  poffeffedofthe 

tsii  de  ter-    bag  and  chartersy  but  what  charters  were  tn  it  he  did  not  knoWy  and 

re,  pi.  a.       diedy  and  the  defendant  is  executor  to  hinty  and  the  bags  and  deeds 

cites  S.  C.    f  herein  came  to  iim  as  executory  and  faid,  that  the  lord  F.  had  entered 

into  part  of  the  landy  and  if  any  of  the  charters  belonged  to  him  or  riot 

he  did  not  knoWy  and  prayed  fcire  facias  againft  the  lord  F.  &c.  Per 

^  Martin 


Detinue^  59> 

Maitm  he  (hall  ticyt  have  fcire  fiicias  but  where  he  confefles-  the 
thing  demanded  which  he  has  not  done,  and  alfo  he  oueht  to  make 

Bivity  of  baihnent  which  he  has  not  done.  But  per  Cockain  and 
aVineton  icire  facias  lies  well  i  quaere,  and  per  Martin  they  may 
open  me  bag  to  fee  to  whom  the  deeds  belong.  Contra  per  Bab* 
hington  and  Cokain,  for  thev  cannot  know  upon  fight  of  them  Br. 
Scire  Facias^  pi.  4.  cites  3  H.  6.  35, 

4.  In  detinue,  if  judgment  be  had  Ar  the  plaintiffs  and  afterward^ 
judgment  be  reverftdj  ri/iituticn  Jball  be  maae  t$  every  one  that  hath  * 
l^s.    Are.  2.  Brownl.  82.  cites  7  H.  6.  42. 

5.  If  £e  deed  be  taken  and*  burnt,  die  plaintiflT  (hall  have  trefpafsj  .^ 
and  ihall  recover  damages^  but  in  detinue  thereof  he  fhall  recover  the  " 
writing  itfelf,     Br.  Charters  de  terre,  pi.  7.  cites  o  H.  6.  60. 

6.  Where  it  is  awarded  in  detinue  that  the  plaintiff  jhall  recover  Br.Judg- ' 
the  charters  demanded  if  they  can  he  deliver ed^  and  40  j.  damages^  and  ^^\  P^ 
ifthej  cannot  be  delivered^  loL  there  a  diftrefs  only  -fhall  iffue  to  H.'e^^'i^- 
make  delivery  of  the  charters  recovered,  and  if  there  be  returned  s.  P.  ibi«L 
in  iffues  a  nihil,  and  he  does  not  come  and  deliver  the  charters,  exe-  ^}'  '^'*  ^ 
cution  fhall  be  awarded*  or  the  greater  fura,  as  appears  there  j  and  .^^.H-ar/ 
(o  fee  a  conditional  judgment  there.    Br.  Executions,  pi.  55.  cites  liTues  ret. 
«aH.  6.  41.  P^v?-*** 

7-  Detinue  of  a  chejl  with  charters  and  muni?nents  by  F.  againft  *  [  40  J  ' 
R.  who  pleaded  that  non  detincty  and  it  yrzs  found  againft  him  to  the  Br.  Detinue 
damage  of  ^os,  if  he  may  have  livery  of  the  writings^  and  if  not  to  the  **•**!•'»'' Pj- 
damage  5^40  marks^  by  which  the  plaintiff  had  judgment  to  recover  *  ^****  * 
the  writings^  and  the  damages  of^Os*  anddijhrefs  to  the  Jheriffto  dif 
train  him  to  make  deliverance  returnable^  odab.  Mich,  at  which  day 
the  defendant  was  demanded  upon  pain  of  his  iffues^  and  made  default j 
and  no  judgment  upon  the  default's  nor  any  iffues  entered  thefecond  or 
fourth  day  of  the  odabis,  by  which  the  plaintiff  prayed  execution  of 
the  cheft  with  charters^  and  at  this  day  writ  of  error  was  fued  forth. 
And  note,  that  at  the  day  of  the  diftrefs  the  defendant  cannot  have 
any  plea  to  the  matter  ;  for  if  he  appears  or  makes  default,  execu* 
tion  (hall  be  awarded*  But  he  may  fay  tofave  the  iffues  that  the  chejl 
wQsfo  great  that  he  could  not  carry  it,  but  then  he  fhall  be  awarded 
to  make  deliverance  to  the  iherifF,  and  by  t^e  writ  of  error  their 
hands  are  dofed,  fo  that  they  cannot  awara  execution.     Br.  Char- 
ters  de  terre,  pi.  34.  cites  22  H.  6.  41. 

8.  And  per  Brown,  if  the  ^^r/^had  r//«r;j^i/«r^/7  upon  the  dif-  Br.  Detinue 
tr^bj  yet  execution  Jhall  be  awarded;  for  a  man  fhall  have  but  om  dcbiens.pL 
diftrefs  returnable  in  this  cafe,  quod  nota.     Ibid.  C.'"^*^' 

9.  Detinue  of  two  writings^  to  the  one  the  garmjhee  who  came  by 
procc(Sj  Jaidj  that  it  was  delivered  upon  condition^  that  if  he  /land  t§ 
the  arbitrement  of  y.  N.  of  all  matters  between  the  plaintiff  and  him^ 
that  be  Jhall  re^lavf  it^  andfaidy  that  J.  awarded^  that  he  Jball  pay 
40  X.  to  the  plaintiff  which  he  tenderedy  and  the  plaintiff  refufed  and 
prayed  livery^  and  a  good  plea,  without  faying^  that  he  is  yet  ready  \ 
for  the  40  s.  is  not  in  demand  now.  And  to  the  other  deed  he  f aid 
notbingj  by  which  the  plaintiff  recovered  it  without  damages^  per 

cur* 


\'..  *  ' 
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4tf  lDtmti\ 

dti^  betfatife  Re  har  not  Seen  delayed  thereof^  quod  ndta;    Br.  CkattJ^ 

tcrs  de  terre,  pi.  45.  cites  ^6  Hi  6.  i6; 

Br.Dii.  to.  Detinue  upon  a  wrtting  of  30  quarters  of  barley^  price  loh 

t5u^2w  S    ^itA  found  for  the  pkiintifj  and  tBey  found  the  price  at  the  time  ae-^ 

^  ^       *   idrcunglyy  and  when  itjhould  be  delivered  to  the  plaintiff  at  331.  thi 

quarter^  but  at  the  tirne  of  the  inaking  of  the  deedj  the  price  was  20  /•  and 

ttie  plaintifF  recovered  the  price,  as  it  was  at  the  time  that  it  ought 

to  have  been  delivered,  quod  nota,  and  33s.  the  quarter,  i&L 

in  all,  and  recovered  the  price  and  all  in  damages  as  it  feenis,  and 

*  not  the  barley  itfelf..    Br«  Detihue  de  biens,  pi.  28.  cites  9  £.  4^ 

49- 

tr.  In  detinue  the  pbfrttiff^//  not  recover  damages^  hut  where 
,   -  the  thing  detnahded  cannot  be  re^iivered,    Per  Cur.  Br.  Detinue  dcj 

hiens,  pi.  48.  cites  i  £.  5.  5. 
jf  12.  But  thiffeems  ta  be  of  damages  to  the  value  of  the  thing  de* 

r  tifanded,  but  it  teems  that  he  Jhall  recover  daittagesfor  detinue  oftb^ 

things  though  the  thing  hfelf  be  recovered.     Br,  Ibid. 
\  13.  Thcphintiff  declared  of  three  gold  rinjSy  and  certain  parcels  0^' 

cbtb^  &c.  to  the  value  of  yyL  ina  grofsfum^  and  the  defendant  plcaa*' 
fd  to  all  quod  fion  detinety  and  the  jury  found  that  he  detailed  ail  to  th^ 
damage  of  TfiL  if  the  fluff  could  not  be  re-delivered.     ^«// there  it  is 
'   agreed,  that  the  plaintiff  upon  offer  of  the  defendant  of  part  of  the 
fi^ffi  i^  not  bound  to  receive  it,  but  may  rcfufe  it  if  he  does  not  offer 
all,  and  then  he  fhall  have  all  the  damages,  but  if  he  receives  any 
•    '    part  of  the  fluffy  he  has foreclofed  hi  mf elf  of  all  the  damages^  and  there* 
fore,  oecaufe  the  declaration  was  of  a  fum  in  grofs,  and  the  defen- 
dant pleaded  a  plea  to  all,  and  the  jury  gave  intire  damages,  and  did 
not  fever  them  in  the  verditSl  or  in  the  declaration,  therefore  per 
14^    J  judicium,  the  plaintifF  recovered  after  long  argument,  but  this  vt^as 
s^ainft  the  opinion  of  feveral.     But  it  was  agreed,  that  plea  of  ten« 
^  der  of  part  of  the  ftufF  before  a£^lon  brought,  and  that  the  defen- 

dant refiifed,  is  good  in  bar  \  quod  nota  bene.     Br»  Detinue  de 
biens,  in  pi.  48.  cites  I  R.  3.  i. 

14.  If  the  bailment  be  at  the  peril  of  the  bailor y  the  bailee  Jball  re* 

cover  no  damages  \  for  he  is  not  chargeable  over  to  the  bailor*     Br* 

Bailment,  pi.  8.  cities,  ^H.  7.  4. 

See  Peters         '5*  jfudgment  in  detinue,  that  the  plaintiff  {hall  recover  the  goodt 

v.Heyward  or  the  value,  there  (hall  go  to  the  fheriff  a  diflringas  to  the  defen* 

attic.  Ju<»g-  j^^  jj  deliberanda  bona,  and  if  he  will  not,  the  plaintifF  (hall  have 

pl.^,^6.        ^^^  value  as  it  is  taxed  by  the  inquefl,  and  fo  it  is  in  defendant's  elec» 

^ '  tions  to  deliver  the  goods  or  value  to  the  plaintifF.   Per  Fro wi Ice  Ch.  J, 

Kehv.  64.  b.  Trin  20  H.  7. 

.  J  6.  In  detinue  the  plaintiff  (hall  recover  the  thing  detainedy  and 

therefore  it  f7mfi  be  fo  certain  as  it  may  be  known  j  and  for  this  rea- 

fon  it  lies  not  for  money  out  of  a  bag,  or  cheil,  and  fo  of  corn  out 

of  a  fack,  &c.  Co.  Litt.  286.  b. 

In  Detinue        ^7*  ^"  detinue  the  thing  itfelf  may  be  recovered ;  if  not  the  thing 

the  plaintiff  itfelf,  the  Value  of  it y  upon  the  return  of  the  fherilF^that  he  cannot 

ihaUhavew  fj^d  the  thing  detained;  and  if  he  can  find  it,  then  the  thing  itfelf» 

Hci^t'Zr*  ^X^  damages  for  the  detention  \  but  let*  the  plaintifF  in  detinue 'take 

tU<Lrtdfor ;  care  in  his  counr  for  damages  -,  for  where  the  v^lue  of  the  thine 

detained 


i 
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exce^  fte  coun^  m  tbis  cafe  he  fidtt  ntWir  nf  nkn  fbrthejad^* 
AaH  bt  b^$  €9unud\  as  in  Crefpaisy  annuity, '&c^    Jenk.  iqgf^  i^«^cisto 

^  '  "  ^^     havcthd 

P**   *•  thing  d©- 

Uiocd,  ind  danuifes  for  the  detentioa.  If  the  thing  dutained  cannot  be  hau,  the  fheritf  (hall  in* 
quire  d«  damnisy  and  the  plaia:ifF  Ihall  have  judgment  for  the  vrklue  and  detention  upon^  and  ao 
cordiag  to^  tlw  Ihcriffs  return,  that  he  cannot  deliver  the  thing  by  the  defeiidaui's  fault*    Jei)il» 

rS.  In  detinue /vr  tf  hndo/ioL  where  a  verdid:  is  found  for  the 
|daintiff ;  the  juagmtni  for  the  plaintiiF  ought  to  h6  to  recover  the 
iond's  9r  if  the  bond  cannot  be  had,  then  to  recover  20/.  with  damages 
gndcofts.  Judged  often  fo;  and  not  the  bondy  or  tie  value  of  the 
i§ndi  for  that  leaves  Ae  eledion  to  the  (her iff.    Jenk.  320.  pL  24. 

For  more  ef  Detinue  in  general,  feq  3i(X\WS  <^  Trover, 

JBaUmentft  BOAy  (P.)  &c.  «ditA  (L.  a)  &c.  inM 
and  3|itiifc»per0,  jB.)  jtOtiflcition.  €€ttpaSg$  (V.) 

And  other  Proper  Titles* 


WMU^  FoI.6o8. 

(A)     Teftament.  see  tit. 

Cbariuhl* 

What  Per/om  may  make  it.  ^^^ 

I  >•  ./^  £(^0^  may  make  a  teftament.    2  H.  4.  2*  b. J 

'    [  2«  So  an  archdeacon  may.     2  H*  4.  2.  b«] 

[3.  So  a  parjon  may.     19  H.  6.  44.  b.]  ^itzh.  Tcfc 

«ies  S.C— Br.  Ari-6arages,  pL  6.  cites  S.C.  and  S.  P.  becaafe  his  «zecmor  i&aU  have  the  ar* 
[es  incurred  in  his  time. 


«  _ 

£  4.  So  a  dean  may.    Con.  19  H.  6.  44.  b.]  F  ^12  1 

Fitzh.  TeCUmeot^  pi.  r.  cites  S.CL  tfiatadean  cannot* 
.    [5.  But  an  aibot  or  prior  cannot  make  a  teftament.     2  H*  4.  Fitsh.  Tef« 

«    K -I  tament» 

^      J  pi.  I.  citetf 

S.  C.  that  an  abbot  cannot^ 

[6.  A  ma/fer  of  an  hofpital  canhot  make  a  teftament.     19  H»  ^'^zb. 

6.  44.   b.]  Teftament^ 

^^      -*  pi.  I.  citea 

9 .  v«  •  se9 
[  7.  A  warden  of  a  houfe  that  has  a  covent  and  Common  feal  pi-  7. 

cannot  make  a  teltament.     19  H,  6.  44.  b.  adjudged  (it  fcems  to  ^'^^^' 

be  intended  of  the  houfe. )]  pl^  rdte? 

S.  C.  becaule  they  have  cotnmoA  feal,  and  all  the  advantage' u-hich  corner,  accrues  to  the  ufe  of 
the  boulc^  and  therefore  if  one  of  them  diesi  his  fuccellor  (hall  hav^  a  fcire  Ucia»  of  a  recovery 
iftcurreU  in  ttie  time  of  the  predecetfor;  adjudged.  Br.  Arreatages,  pi.  6  cites  S.  C.  thai  if 
mafter  of  a  hof.iital  who  has  confreres  brings  a  writ  of  annuity  and  recovers^  and  dies,  th% 
fucceftor  brings  fcire  facias  to  recover  the  arrears,  he  (hall  have  them,  and  not  the  executor  of 
fbe  mafte^  s  for  he  ^aoDOC-  maite  oxitfieuror  in  refpe^'  of  any  ihiag  Hcbicb  pertains  to  the  cor* 

[8.  A 


4«  Dettffe* 

«  Pkzii.  [  8.  A.finu  etvtrt  may  make  a  teftament^^i&«  Wm  <if  rm  tifli 

J«»ife,  pL    |j  g£^gy  j,„  j^jj,^   •  j5  ^^  -  .,,  j^ich.  g  jac,  B.  Graant's  cafe^ 

8.  c.  iiTue    per  Cunam.  J 

vat  joined  on  the  deliverjr  of  the  goods  bequeathed  by  the  wife.<-^8ee  tit.  baron  mid  feme 
(<^a.)  pL  3.  and  the  notes  there.  And  fee  ibid.  (R.  t*)  in  what  cafes  wills  made  by  feftte  eovercs 
arefMd* 

([  9*  A  fimi  €9vert  execuhix  cannot  devife  any  of  die  goods 
vhich  fhe  hath  as  executrix  without  the  aiTent  of  the  hufband,  or 
\i%  agreement  after,  though  (he  may  make  an  executor  without  his 
aflent.    Mich.  8  Jac.  B.  Graunt's  cafe,  per  Curiam.] 

[  10.  So  ^fenu  covert  cannot  devife  things  in  aSiion^  which  (he 
ha^  without  the  ailent  or  agreement  or  the  hu(band.  Mich« 
8  Jac.  B.  Graunt's  cafe,  per  Curiam.] 

'  [xu  Rot*  Parliament!,  18  £d.  3.  Numero  ta.  the  com-nons 
.  frayedy  that  where  a  CQnftitution  was  made  hf  the  prelates  to  take 
tithes  of  all  manner  of  wood,  which  was  a  thing  never  ufed,  and 
that  nieis  and  femes  might  mate  tefiament^  which  is  againft  reafon, 
that  he  wouli  pleafe,  by  himfelf  and  by  his  good  council,  to  «r- 
iain  remedy^  and  that  his  people  might  remain  in  the  lame 
eftate,  as  diey  had  ufed  to  be  in  the  time  of  all  his  progenitors^ 
&c.] 

[  Anfwer,  The  king  will  that  what  is  law  and  rcafon  fhould  be 
done.] 

12.  One  who  had  made  bis  will  and  became  ill,  (and  as  it  feems) 
had  loft  hisjpeechj  the  iame  will  was  delivered  into  his  hands,  and 
it  wasjaid  to  him  that  he  Jhould  deliver  it  to  the  vicar^  ifitjhould  he 
his  lajt  willy  otherwife  be  Jhould  retain  ity  and  he  delivered  it  to  the 
vicarj  and  this  was  held  a  good  will.  Thel.  Dig.  6.  lib.  i.  cap.  7, 
£  8.  cites  44  Aff.  36. 

13.  A.  feifed  of  land  is  diffeifed'dJiA  devifes  the  fame;  the  devife 
is  void  hy  the  word  (having)  in  the  ftatute.  38  H.  8.  Arg.  And« 
349*  Mich.  29  &  30.  in  cafe  of  Butler  v.  Baker. 

14.  Feoffor  of  land  to  ufes  of  his  laft  will  has  the  fee  and  may 
make  his  will  thereof,  as  if  no  fuch  feoffment  had  been  made. 
And.  246.  pi.  259.  Mich.  31  &  32  Eliz.  Betty  v.  Trevillian. 

15.  Lands  holden  in  knight's  Service  are  given  to  J.  S.  in  tail, 
fciU  to  the  heirs  male  of  his  hodj  remainder  to  his  right  heirs,  J.  S. 
devifed  thefe  lahds  and  after  dies  without  iiTue  male,  the  fame  is 

tA7   ']  Z^^^  ^^^  ^^^  parts ;  yet  during  his  life  he  had  not  any  eftate  in 
^  3   -■  pofT^ffion.    Per  Egerton  Arg.  3  Le.  276.  Mich.  33  &  34  Eliz. 

16.  The  kine  gave  lands  to  A.  in  fee  to  hold  by  kni2;ht's  fer- 
vice  during  his  life,  and  after  to  hold  in  focage ;  A.  may  aevife  the 
whole  for  all  the  time^  when  the  devife  took  effeff  he  was  tenant  in 
focage.    Arg.  3  Le.  276.  Mich,  33  &  34  Eliz* 

17.  Adminijlrator  cannot  devife  the  goods  he  has,  as  admi- 
niftrator,  nor  will  they  go  to  his  executor ;  but  on  his  death  bed  he 
may  give  them  by  word  of  mouthy  though  not  by  will.  Wentw.  of 
Executors  18.    . 

18.  One  who  has  an  eftate  for  years  by  leafe^  wardjhipy  or  extent^ 
&c.  in  right  of  his  wife^  or  has  the  next  avoidance  of  a  church  in 
her  right,  cannot  by  mil  give  or  bequeath  any  of  thefe,  but  not* 

withftandiqg 


t)mtt.  43 

withftanding  they  will  t^main  uato  his  wife  on  his  deaA.  Wcntw* 
of  Executors  i8,  19. 

19.  A  man  outlawed  in  a  perfonal  action,  or  a  perfon  attainted  of 
fekfiy  or  treafm  caxinot  devife  any  chattels  real  or  perfonal.  .  Noy  8 
Comp.  La.  99. 

20.  An  infant  of  the  age  of  eighteen  may  make  a  teftament.  But  it  was 
and  conftitute  executors  for  his  goods  and  chattels.    Co.  Litt.  admitted 

Q     .  ^  chat  a  maa 

<'9-  "•  within  •!• 

c/n'r  devijt  bis  Ltndy  nnlffs  the  cufl^m  fi  extenHs  txprtply^  that  be  may  devife  withia  afe.    Br.  Devif<^ 
PL47.  ciies  37  H.  6.  5.  and  11  H.  4.  acconlingly. 

An  infivA  of  t^jreari  of  uge  may  make  a  will,  and  tliereby  make  executor  of  bit  gopdf.  Voy't 
Comp.  Li.  99.— 1  Mod.  315.  Trin.  30  Car.  2.  B.R.  in  cafe  of  Smallwood  v.  Brtckboufe  it  wM 
fiid  per  cur.-  titat  the  fpirttoal  court  ibmetimes  allows  wills  made  by  perfons  of  14  years  of  age^ 
and  the  common  law  has  appointed  no  time,  but  it  wholly  depend*  on  the  fpiritual  law;  and  it 
thev  adjudge  a  perfcn  c-ipable,  this  court  will  not  intermeddle,  it  being  a  matter  within  their  jurif'- 

««,aion. 2  Show.  204.  Trin.  34  Car.  2.  Smallwood  v.  Berthouie  S.  Cheld  accordingly^  an4 

that  an  appeal  lay  to  the  delegates;  and  thAt  whatfoever  our  law  bpoks  fay  concerning  it,  'tis  coif 
asdireaed  by  their  law.— —.—2  jo.  tio.  Litchfield  (Chancelloi's  cafe)  S.  C.  and  if  the  inferior 
conrt  gives  fentence  contrary  to  the  fpiriiual  law,  the  party  has  remedy  by  appeal.— Gilb.  Equ- 
Rep.  74.  Hill.  3  Ann.  Hyde  v.  Hyde,  fays  that  in  this  cafe  no  difpute  was  made  but  that  a  roaW 
inf.«iat  of  14  years  of  age,  and  a  female  of  12,  might  make  a  wtU  of  a  perfonal  eftate;  and  Mr. 
Gilbert  faid  it  was  fo  agreed  by  Lord  K.  Wright,  In  cafe  of  Sharp  v.  Sharpi  whereia  theyioUowaA 
the  rule  of  the  cWil  law  of  Juftinian  for  their  confent  to  marriages  at  fuch  ages. 

21.  Head  of  a  college  cannot  devife  land  to  his  own  college,  be- 
caufe  when  the  devife  fhould  take  eiFed,  the  college  is  without  a 
head,  fo  an  imperfed):  body  and  not  capable.  4  Le.  223.  pi.  357. 
in  time  of  Q^  Eliz.  B.  R.  Corpus  Chrifti  College's  cafe. 

22.  Sans  memoriae  for  msJcin?  of  a  will  is  not  always  where  ^oy,  loi. 
the  party  can  (ay  yea  or  no^  or  has  life  in  him,  nor  when  he  can  in  |*  p'  ^^ 
fome  thmes  anfwer  with  fcnfe.     But  he  ought  to  hvLve  judgTTient  to  nU  appear. 
difcern  and  to  be  of  perfect  memory^  otherwife  his  will  is  void.     Re-  Though 
folved  per  the  judges.   Mo.  760.' pi.  XO51,  Pafch.  3  Jac.  Conibes's  f^J^JJ^ 

^fe.  are  notvoi4 

in  law,  yet  fo  much  thereof  as  was  drnwn  from  him  by  pradliee  and  eircUmvtntioH  ought  to  be  made 
void  io  equity  (ef{>ecially  where  they  are  ma^s  to  the' benefit  of  ilraogen).  Chan.  &ep.  24.  3  Car* 
in  cafe  of  Herbert  v.  Lownds. 

23.  Executor  cannot  devife  the  goods  which  he  has  as  executor  \  Forheha$ 
per  WiUiams  J.  Arg.  3  Buls.  7  Hill.  12  Jac  "^^u 

his  own,  or  to  his  own  afe,  but  he  m.iy  truike  a  CGntinuaion  of  the  txtadorjlnp^  and  his  executor  fliatt 
have  them  as  executor  to  the  firft  teitator.  Weatw.  Otf.  Executor  ^7>  i8.  cites  it  as  refolved.  UUL 
30  Eliz.        Weatw.  Off.  Executor  86.  S.  P. 

24.  A.  bargains  and  fells  land  to  B.  upon  condition  by  indenture  Cra  J.6(9; 
inroUed,^  that  upon  payment  of  300 1.  at  the  end  of  three  years  it  r'»9-  HiL 
Ihould  be  void,  and  that  in  the  interim  the  bargainee  fhould  not  b°|^^ 
meddle  with  the  profits  of  the  lands  the  bargainor  occupies  and  Powfdyv* 
makes  a  leafe  for  five  years  and  at  the  day  doth  not  pay  the  money;  ^*^^^"?** 
B.  doth  not  enter  but  (A.  occupying  it)  he  devifed  the  land,  and  juj  *^JL 
adjudged  a  good  devife.     But  it  he  had  been  diffeijed  the  devife  Bridgm.ia* 
bad  been  ♦  void.    Arg.  per  Cur.  Cro.  C.  304.  cites  Hill  18  Jac.  Powefley 
Rot.  1230,    Powfley  v.  Bertram.  ''^^X 

and  after  feveral  arguments,  adjudged.— ^Bridgm.  aoi.  S.  C.  adjudged. 

•[44  J 

25.  Tenant  in  tail  of  an  equity  of  redemption  nuy  devife  it  for  the 
Vol.  VIII.  £  payment 
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payment  of  his  debts ;  fic  di&van  iuit.    Vem.  41.  pi.  39*  Ai(& 

1682.  in  cafe  of  Turner  v.  Gwynn. 
For  in  cafe        a6.  Tenants  in  commm  may  no  doubt  devife,  though  yomtemmts 
ofjoint*.     caiHiOit)  oer  Sir  Jofop*i  Jf«kyUArg.. agreed,  3£lb.  R.  175.  Trin. 

nants  all        *,   a  „« 

will  fur-       7  ^™*  •  • 

v#fd,  hvtt  by  icl  in  his  life  he  may  difpofe  of  his  part,  and  the  a/lignee  may  drfpofe  of  ins  moieif  by 

his  will,  ch^ujh  it  be  haj/  an  borfi  or  ox»  whifili  can't  1^  divi4ed. .  kveativ.  Off.  of  Jvx^Qtor  £8.***— 

Bvjt  partencrs  may  if  leifed  of  tenements  devifcablev    Litt.  S.  287.— Co.  Lltt.  185.  b.  fays  tbe 

retfon  is  e^dent;  hecaufe  there  is  no  furvivor  between  parceners^  but  the  part  of  the  one  is  de- 

Icefiaibley  and  cenfeqaeatly  may  be  deviM. 

iVentw.  27.  l^xcommunicaUd^perfin  cannot  make  a. will,  or  if  he  docs  k 

to' 6^  f,"'  ^*^"^^  ^^  proved.    Arg.  9  Mod.  1x4.  Mich.  11  Geo.  i.  ia  Cane. 
Jt  may*  be  ^*  ^^*^ord  V.  Groom  &  al*; 
(biite  doubts  but  feems  to  mcliue  diat  he  may. 


•lAwaiM  (A,  2)    What  is  a  ♦Will ;  and  though  it  be  made 
thusdcfined  in  the  Form  of  a  Deed. 


(viz.)  It  is 
/     <i  Jeciaratiam 


oftU  mnd  J.     A    by  indenture  reciting  a  feoffment  to  H.  and  others,  &c# 

.     (cither  by  •     XX  •   and  that  it  was  to  the  intent  that  his  feoffees  (hould  per* 

V^     1     writing)  In  Form  His  Will  as  fqllowetli  in  effeft ;  viz.  My  will  is,  that  my  bid 

difpofmgan  feoffees  fhall  ftand  feifed  to  the  ufes,  that  the  faid  H.  Ihall  receive 

^^t%'  ^f  ^^ ^^^  faid, lands  lool.  which  he  had  lent  to  the  faid  A.  and  alfo  ft> 

..   ; .    ^^  flf"^*  ftani  feifed  to  "pay  all  his  debts  upon  bills  figned  with  bis  hand,  and 

yLathojtU  after  the  debts  paid,  that  the  feoffees  (hall  make  eftate  of  the  (aid 

;  •  '^if^'}!!^  binds  to  him  the  (aid  A.  and  J.  his  wife,  and  to  the  heirs  of  their 

'     1  will!  t)odies,'&c.  witii  divers  reniaihdfers  oter.     This  is  not  a  laft  will ; 

Carth-'iS.  but  an  intent.    4  Le.  i66.  pi.  270.  in  the  time  of  (^£liz.  Ld. 

JB.  R.  Lck  T.  Libb. 

D.  1^6.  pi-  8.  Hill.  1  Eliz.  S.  C.  and  reports  it  to  have  been  concluded  thus,  viz.  In  witnefs,^c» 
S&  ihliwUly  &*«.  yet  held  no  wUl.»— *It  ca»in«it  be  a  iaft  will,  hecaufe  an  eftate  was  to  be  executed 
in  th^  life  of  the  teftator.  D.  166.  pi.  9.  S..  C-  ■  4  \^^»  tio.  pi.  341.  28  Eliz.  in  Cane  S.  C.  in  to* 
Videm  verbis.  ■■*  Le.  159.  pi.  194*  11  Eliz.  inCanc'S.  C.  in  totidem  verbis.'^— .Jenk.  217, 

•  %\*  hi*  S.  C.  the  feoAnent  was  itiade,  and  the  feofibr  died  before  the  ftut.  ay  H.  8.  of  ufes ;  and  re- 
^V^  dttordingly  by  all  the  judges.pf  England.  Jenkins  fays  that  if  a  fine,  feoifhient,  or  recovery 
be  originally  to  the  ufe  of  a  will,  and  afterwards  the  owner  of  the  land  declares  by  indenture  that  a 
ftranger  (hall  have  the  land  without  a  confxderation ;  or  that  any  of  his  blood  Aali  have  it ;  this 
ilidentuYe  emoentf  to  a  will,  and  is  revocable ;  in  tlie  principal  cafe,  there  is  only  an  ititeot;  and 
iterlnpft  his  debts  are  fb  9reat>  that  ne.eAate  (hall  ever  be  made  4  for  it  is  lioated  after  the  {wyiUMA 
of  his  debtf ;  and  tn  the  principal  cafe,  altboi^h  the  ofe  originally  he  to  tlie  ufe  of  the 'will  of  A. 
and  fo  the  fee  of  the  ufe  is  in  A.  yet  the  faid  indetiture  before  the  ftatute  of  ufes,  declariNS*  thtt 
thb  feoffbe  (hall  convey  it  t«  hhn  and  hts  wife  in  tail  r  he  thereby  deelamsthe  incetf  of  the  ufil 
ttoiibai  CO  bey  that  the  iatigStn  ihaU.  have  tbe  u(b  ia  fee.to  Che  intent  tfore(kid. 

2.  A  pater^writij^  left  with  a  will  and.wcitCen  afitr  iti  thot^ 
it  is  119  vill|  vet  it  amounts  to  a  declaration  of  the  'wiaotatm^  iod 
fc>  decreed.    Chan.  R^.  265.  19  Car*  a.  .Hawtre  v^  XmUqp* 

3.  On  a  queftion,  whether  9  will  or  no  will  ?  the  plaintiff  pro- 
duced a  died  indented  made  between  two  parties, -^e  man  and  bis 

T  4?  1          '  ^^  timfatber  dii^ne  u  pfm^tlnjinfi  madk^Mni  the/on 
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iSd  agrei  U  fay  fzuh  and  fuch  debts  and  f urns  efmu(uy\  and  tbere 
were  fmm  particular  exfreffions  rdembkng  the  form  of  a  will',  a€> 
that  ke  was  (tck  of  body,  and  did  give  all  his  goods  and  cbatdes, 
4ce.  Svt  d\p  writing  was  both  fealed  and  deiivered  as  a  deed  ^  aiKl 
they  g^ve  evidence^  that  he  intended  it  for  his  lall  ndll,  which  the 
court  faid,  was  a  good  proof  of  his  will.  Mod.  i  ij*  fL'  vj\  Pafch. 
26  Car.  2.  B.  R.  Green  v.  Proudie. 

4.  IHre£ftonf  were  given  for  a  cvnveyance  andfioffus  named^  but  ^'^  R«P» 
'blsHiks  left  for  ttcir  n^mes,  in  order  to  charge  lands  with  younger  Jhc  pgj^ 
children's  portions,  in  pvtfuance  of  a  pow^r  by  decree,  or  will,  t»  prepared 
charge  die  fame.     D^eds  drawn  and  ingfofiied  were  found  a  will  ^^^^  ^ 
aad  the  oioney  decreed,  thpugh  the  perfoh  died  before  any  thing  ^h^,!^^ 
Was  executed,  an^l  though  the  poWer  was  not  exactly  purfued,  and  declared 
though  no  writing  montionc^  the  conveyance  to  be  a  wiU.  Chan,  ihouidba 
Cafes  265.  Midi.  27  Car.  2.  Smith  v.  Adtoii.  o^^hifl^ 

.  tvil!,  and  which  were  (as  he  cidled  them)  inArtt€Vions  forcoanfel  to  draw  up  his  laft  wiU  in  fomu 
Upon  a  trial  diic^ed  out  of  Chan(^y;  a  veriliA  waslound  for  the  wtUy  and  decreed  it  a  good  ex* 
iQc^ion  cf  the  pow^O  ^^  ^^t  (he  qoCes  were  a  cleai'  Uen^onilratipa  of  his  intention.  1  >  3  Keb* 
551.  pi.  69.  Mich.  ^7  Car.  2.  in  C^iici  S.  C.  ii  was  Taid  Lord  K.  Finch  held  that  power  to  convey 
by  deed  or  will  under  handor  feal  was  well  executed  by  a  will  fubferibed  by  the  name  of  the  de« 
vifor»  though  never  fealed,  there  being  a  full  intent  of  the  deviforappe^nngi  anil  decreed  acoord* 
.ivjSiy— ^3.$a:^k.  477^  pi.  6.  S.C.  and  roeniions  it  ^a  will. 

A  ivill,  thoiigh  not  Agned  by  the  (ellator,  is  good  in  equity  to  charge  the  l^ir  at  la\¥  in  the  realty^ 
as  well  as  the  ex^ci^tor  in  the  perfpnalty.    Arg.  S  Mud.  13.         ' 

■Ijwo  executors,  was  decreed  to  be  a^ogd  will.    Fin.  K.  195.  27  tham  s.c. 
Car.  2.  Hickfon  v.  Witham  &  al\  the  counfel 

V  againfttbe 

will  gave  up  the  poiut  as  to  its  not  being  a  will,  and  the  lord  keeper  agreed  that  it  was  a  will*      m 
f  reem.  Rep.  305.  pi.  374.  S.  C.  in  Cane,  but  S.  P.  as  to  its  being  a  will  or  not,  doesaot  appear* 

6.  If  .a  man  writes,  the  fm^g  will  over  in  another  Jfip^^  and  de- 
.cVos  ^at  to  be  jiis  will,  t^t  is  npt  aliud  teftamentuqi,  but  it  is 
id^m  teftam^tuqa  ^  for  the  t^ftamentuin  is  t^e  thipg  cp^o^iq^g, 
and  not  the  paper  ^  jt  is  juft  as  1^  a  ixuti  makes  a  duplicate  of  h(s 
jfnXX^  iliU  i(  is  but  one  will^  per  Pe^berton  &rjeant ;  Arg.  Show* 
55Q.  Mick  4  Jac-  2,  fi.  R-  an  cafe  of  Jiitchii^  v.  Paflet, 

7.  After  a  teftator's  death  o^ej^et  %n^s  found  in  one  houjey  and^a  Show.  1^4; 
feeond  Jheetjn  another  houJe^  yet  adjudged  a  good  will ;' cited  by  «S**Pl, 
Dolbcn  J.  as,the  Earl  of  liflex's  calb.     Cumb,  174.  Mich,  i  W.  by  DcSb« 
&  M.  in  B.  R.  J.  as  a<U 


wxitin^  purporting  an  indenture^  bvt  dei^lared  ij  the  jpt$riy  ChamCafet 
ia/i  wjily  and  by  which  he  gave/ev,eral  legK:ies.4nd  nvidc  ^y.^** 


Jttdgod* 


(A,  3)     Deed  and  Will  j:]fiferriQg  to  each  other. 

Conftrued  4iow. 

'•  ^T^Eftator  executed  a  deed^  in  iuhich  feveral  etnnuiftes  were  ex^ 

P^(ff^^'     Afterwards  by  his  will  he  devifedftifh  rents  as  are 

\itentimed  in^ucb  de^dy  (ceftrringjto  it)  «qcor4ing  to  the  mev^ing 

:         i  E-2  of 


*        9 
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of  Ilis  ftid  deed  id  bis  ydungsr  cbildren^  It  wto  held,  diat  this  is  a 
gQod  devife  in  writing,  of  the  annuities  \  for  it  refers  to  the  deed 
whatever  it  is,  as  if  it  w^rc^  fpecially  limited  in  the  will,  and  is  a 

food  devife  to  them  of  the  feverat  annuities*     Gro.  J«  145.  pi..  4* 
[ill.  4  Jac.  B.  R.'Molineux  .v..Moiineux« 
[  40  J  a.  A.,  made  a  ideed  oifioffmnt  without  livery  to  divers  ufes,  and 

afterwards  by  will  devifed  thg  land  tojucb  perfons^.and  infucb  man-- 
ner  as  hi  bad  appointed  by  his  deed  of  feoffment.  It  was  held  to 
be  a  good  devife ;  cited  per  Taniield,  Cro.  J.  145.  Hill.  4  Jac.  to 
have  been  adjudged  in  the  court  of  wards,  in  Faiifix's  cafe. 

3.  On  iflue  out  of  the  chancery,  to  try  whether  the  plaintiff 
were  intided  by  two  writings,  oc  any  other  purporting  a  will  oi 
J.  S.  and  the  evidence  was  of  a  feoffment  to  the  ufe  offuch  perfm  as 
!f»  S.  JbalL  namej  and  appoint  by  bis  la/i  willy  in  which  cafe  the  de- 
vifees  are  in  the  feoffment,  and  not  by  the  will ;  but  per  Cur.  that 
is  only  fidione  juris,  but  they  are  not  in  without  die  will,  and 
therefore  that  is  the  principal  part  of  the  tide ;  and  fuch  proof 
good  enough,  and  purfuant  to  the  ilTue,  and  verdift  for  the  plaintiff 
accordingly.  Keb.  570,  571.  pi.  24.  Mich.  15  Car.  2.  B.  R. 
Bardet  v.  Ramfden. 

4.  A.  having  power  to  charge  lands  with  1500].  fent  notes  to 
counfel  to  draw  a  conveyance  for  the  charging  land  with  the  1500]. 
but  without  naming  to  whom  or  any  feoffees,  and  dies  before  any 
thing  more  is  done  \  thefe  notes  in  writing  were  decreed  to  charge 
the  eftate,  and  made  z&part  of  the  lajl  will  of  A.  though  no  writ- 
W%  mentioned  it  to  be  fo^  i  Chan.  Cafes,  265.  Miclu  27  Car.  2. 
Smith  v.  A(hton. 

5.  A.  dfvifed  3000/.  to  all  the  natural  children  ofB.  bisfon^  by 
y.  S.  and  dire^ed  the  executors  to  pay  it  as  A.  by  deed  Jbould  appoint. 
There  were  fume  children  bom  before  the  will  made,  and  fome 
after  the  will ;  and  before  the  declaration  by  deed.  Then  A.  by 
deed  appointed  the  3obol.  to  all  the  children  of  B.  by  %  S.  It  was 
infifled  that  this  depended  now  upon  the  deed,  and  therefore  muft 
refer  to  the  children  born  at  the  time  of  the  execution  of  the  deed. 
But  Ld.  C.  Parker  held,  that  the  deed  referring  to  the  will  is,  as  to 
this  purpofe  to  be  taken  as  part  thereof.  Wms's  Rep.  529,  530. 
Hill.  17 18.  Metham  v.  Duke  of  Devon. 


See  6  Rep. 
17.  a.  in 
priucipio. 
Hill.  41 
£liz.  ia 


(B)     Devife  at  the  Common  Law. 
What  EJlate  might  ht  Atviftdi  at  the  Common  Law. 

[  I.    AN  efbte  in  fee  could  not  be  devifed  by  the  common  law, 

«^^  becaufe  it  was  prefumed,  that  he  did  that  in  extremis 

that  he  would  not  do  in  hi^  health,  that  it  proceeded  from  the  dif* 

temper  of  hia  mindi  by  th€:a^ui£h  of  lus  difeafci  or  by  finiftcr 

'  perfuafioiiy 


perfuafioii)*  to  wluch  he  is  now  more  fubjed  than  he -was  in  his  Wiid|scafe. 

that  if  any  fnch  gift  made  in  time  of  malady  Ihall  be  good  and  firm  in  lawi  the  coofeni  and  con<- 
firxpauon  of  the  next  heir  was  requjfiie  to  it. 

[  2.  With  this  agrees  the  law  of  Scotland*  Skeen  regiam  ma- 
jeftatenw     44.  7,  8,] 

[  3.  He  that  was  poflefled  of  an  eftate  fir  years^  might  have  de* 
vifed  it  at  the  common  law.     50  Alt  i.  admitted.] 

4^  If  a  man  infeeffi  others  to  the  ufe  of  him  and  hh  heirs^  or  ge- 
nerally without  exprejjing  any  ufe  he  may  malce  a  will  after,  and  al- 
ter the  ufe.     Br.  Feoffment  al'  Ufesf,  pi.  36.  cites  5  E.  4.  8. 

5..  But  where  a  Jiranger  has  intereji  by  the  ufe^  or  if  it  be  to  the 
intent  U  retake  an  eftate  taily  there  he  cannot  change  the  ufe  after. 
Ibid. 


(C)     What  T'bing  might  have  been  Dcvifcd  [at*    [47] 

Common  Law.l  iTVV^ 

J  Fol.  609* 

f  f .    A  N  ejlate  for  years  might  have  been  devifed  at  common 
^^  law,     50  Aff.  I.  admitted  [that  it  might  be]  by  him 
that  was  pofleffed  thereof.] 

[2.  A  guardian  by  knight* s  fervice  might  have  devifed  the  ward  Fitzh.  Gar- 
•ftbe  body  and  land.  26  E.  3.  65.  admitted  of  a  guardian  infocagCy  ^?  **•  1^'* 
where  it  is  held,  that  it  is  grantable  over.]  *   * 

3.  The  king  cannot  give  any  thing  by  his  teftament  but  that 
which  he  has  tn  pojfejjion  \  nor  can  he  devife  his  land  by  his  tefta- 
ment,  per  Fortefcue,  clearly.  Br.  Prerogative,  pi.  5.  cites  35 
H.  &•  25.  .  ' 

4.  By  the  common  law,  no  teftament  or  laft  will  could  be  made  Ca  Lttt. 
of  land.     2  Inft.  7.  i  ti .  b.  s.  P. 

*  and  that  by 

the  oommoQ  law  no  lands  or  tenements  ought  to  be  trantfn'itd  ftom  one  to  another  but  by  folomq 
livery  of  feifm,  raaicer  of  record,  or  fufficient  wHtiug  j  but  (as  I«ittleCon^  f.  167.  fays)  by  certJUa 
private  cui^onos  in  boroughs  they  were  devifable. 


(D)    Where  it  ftiall  be  void  for  the  Uncertainty. 

[  I.  TF  a  mandevif^s  to  20  of  the  poorejl  of  his  kindred^  this  is  -A  devife  of 

•■•  void  for  the  uncertainty  which  the  court  (hall  adjudge  ^fa^cr^ 
pooreft.     Webb's  cafe  adjudged  cited,  Mich.  5  Jac.  B.  R.  per  for  years  to 

Brock.]  aoafthfi 

pooreftof 
his  kindred,  beiog  his  brothers  and  (Ifters  children*  was  admitted  good  as  a  truft  and  coafidenca 
for  them,  though  by  reafon  of  other  words  in  the  will  appointing  uverfeers  of  the  will,  th^io  poor 
kindred  Ikad  no  pcrwer  to  make  a  leaft  of  the  term,  but  that  was  velted  in  the  overfeers.    Mo« 
753'  F^  iP4^    Grifiitb  v.  Smith. 

V 

2.  It  was  found  by  inqueft  of  office  before  the  mayor  of  Lon- 
don, that  R.  Jurdeiii  was  feifed  of  ceinain  land,  in  London,  and 
dcKiiled  by  bi$  teftament  to  A.  for  life^fo  that  he  become  a  chaplain  t9 

£  3  cbaunt 
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■  **     • 

siauntfor  his  Jiff  In  the  church  of  S.  tii  L.fir  iheJSith^k^.Jii^ 
after  his  deceafe  the  tenements  Jhall  remain  to  two  cf  the  hejt  if  fbi 
fratetniij  of  the  tvhite^tchvirs  of  London  for  ever-^  to  find  a  cbafldift^ 
to  chaunt  tn  the  form  aforefaidy  per  Pcrfey  the  remainder  is  void  <tf 
the  two  of  the  white-*tawers ;  for  it  is  uncertain  >  which  Caiidifh 
agreed,     Br.  Devife,  pi.  21.  cites  49  Aff.  8. 
8  C,  cited        3,  Termor  of  a  houfe  beqyeaths  his  hoUfe  to  B.,  without  expr^mg' 
ft  Sid.  151.    ^^^  ^^^  j^g  fhould  have  it.     B.  (hall  l}ave  the  whole  number  oS^ 
years.     For  B.  cannot  have  eftate  in.  the  houfq  at  will,  nor  for 
term  of -lif^,  nor  of  any  years,  or  one  year.    D-,  307.  b.  pi.  69.. 
Hill.  X4  £liz.  Anon. 
^'*^*^.'         ,  4»  Ifanman  devifes  his  land  for  fa  many  years  as  his  executors 
princtpio.     Jhcdl  name^  it  feeitieth  this  devife  is  not  goodj  but^  if  it  hcforfi 
$.  p.  by        many  years  as  A.  5,  jhall  name^  and  he  names  a  certain  number  of 
Andcrfon.    years  in  the  teflatot*s  life^time  this  is  a  good  devife.     Swinb.  183. 
EUi.*^        cites  PI.  Com.  524.  Anon. 

5.  Anderfon  faid,  that  if  one  devife  land  to  y.  5.  infee^  and  after 
by.  the  fame  will  dfcvife  that  land  to  J.  D.  for  Itfe^  both  parts  of  ttie 
will  {hall  ftand  and  in  cbnftrudion  of  law,  the  devife  to  J.  D.  diall 
be  firft.     Cro.  E.  9.  pi.  i,  Mich.  24  d  25  £liz.  C.  B.  Anon. 

^.  5tf  if  a  devife  be  to  J*  5.  in  fee ^  and  afterwards    in  fame 
lytn,  tK?  land  be  devifed  to  J,  D,  in  fee^  they  are  joinf -tenants. 
KtA  Mead  (aid,  that  cafe  had  been  often  move<^  and  always 
.  ruled  J  that  the  devife  is  good  to  them  both,  and  they  fhall  take  as 
tenants  in  common,  or  at  leafl:  as  joint-tenants.     Ibid. 
r  '4"8    1       7*  ^^^  Anderfon  faid,  apd  it  was  agreed  by  the  whole  coiirt, 
^  that  if  a  termor  devifeth  to  J.  S.  fo  much  of  his  term  as  (hall  Be 

arrear  at  the  time  of  his  death,  this  is  a  good  devife  for  fo  muck  of, 
t6e  term  a$  r^aineth  at  i\is  deatli.  Cro.  £.  9.  pt.  2.  Mich.  24 
&  25Enz^  C.B.  Anon. 

8»  A.  devifed  lands  to  his  wife-  for  life,  and  afterwards  to  the 
ufc  reflorum  haredum  fecundum  aniiqitam  evideniiamy.  Without 
faying  whofe  heirs,  nothing  paffes  by  this  will  fot  tKe  uiicertairity. 
Per  Coke  Ch.  J.  2  Bulft.  180.  cites  it  as  adjudgfed  Jo,  31  EI12. 
in  cafe  of  Morris  v.  Maule. 

0.  A.  devifed  Blackacre  for  erefting  a  fchool,  but  names  no  dc- 
vtlee,  fo  that  the  devife  being  too  general  is  void ;  then  he  devifed 
Gr.  Acre  to  B.  ih  fee,  and  all  his  other  lands  to  C.  in  fee.  C.  fhall 
take  Blackacre,  though  it  was' not  the  mcahinj  of  A.  "Ar|.  Le, 
251.  pi.  339.  Trin.  32  Eliz.  B.  R.  cites  it  as  held  in  the  cafe  of 
Bicnnet  v.  French. 
Ibid,  fays  10.  Sir  R.  F.  devifed  his  manor  of  £.  to  his  executors  in  truji^ 


that  Mich. 
5  Cir.  in 

the  irgu- 


Aw.    uu    xx.  ^.  ucvixcM  ills  manar  aj    ja»  lo  /jh    txctuivr *    tn    *¥i*jt^ 

that  they  Jhall  be  feifed  of  100  marks^  part  of  this  manor y  to  the  sjfi 
of  A.  and  of  another  part  of  the  value  of  20  marh  to  the  ufe  of  p. 
mcnc  of  and  of  another  part  of  the  value  of  20  /.  to  the  ufe  of  C  aiid 
mm^t  ^^  ^^^^  ^  JivJJion  Jhall  he  made  by  his  executors^  aHd  that  tdf  the^fhafiOh 
Mo^l^m/"  ^^^'  ^^  valued  at  100  /.  and  no  more*.  It  was  adjudged  that  tnis 
which  WIS  was  certain  enough,  and  the  cefty  que  ufes  ibatl  be  tenants  in 
entered  common  immediately  without  divifion.  D.  280.  b.  Marg.  pi.  1 7* 
Car  c?B.  cftes  Pafch.  36  Eliz.  J3.  ft.  Gifcbon  v.  Warner- 
Hot,  X339.  Ibis  cafb  ^as  put  by  Riclurdfoo,  ^  agreed  for  law; '  but  Jays  it '  is  "to  fcc  tAcn 


#lf  ««&«  ^  'At  mmorwai  exfrefledm  §4^  ivifft  And  tPits»  he^ak)^  was  rive  Veafon  of  rh« 

A  man  fet^tl  of  loO  acrts  vf  Ui>^l  dcvifd  [9  t^uiifcf  t#  as  ts^tlf^valuf.  of  7.0 i  a 


jr^y  xhoi  B  gpod.  Arg.  LItr.  Rep.  117.  218.  Mich.  4  Cair.  CB.  in  cife  o£  TU(jma$  y.  Kenn, 
djtcs  HiU«^7  [Elix.]  O  B.  Mopis  v.  IfVicy. 

II.  A  ikvifc  Miras  of  two  acres  of  land  out  of  four  4t€rej  whkji 
lay  together^  this  Is  a  good  Jevife,  and  (kvifee  &all  have  eledion.    • 
D.  280.  b.  Marg.*p).  17.  cites  40  £iiz.  Macihall's  cafe.    -  • 

I  a.  A.feifid  of  lands  devifed  them  to  his  ivife  for  lift-,  and  that  S-  C.  cited 
idter  her  apathy  the' fame  fhali  remain  to  my  ijfue  5  and  at  the  fame  time  L^  hJiV^ 
bs  had  iwofihSy  R.  and  G,  and  two  daughters^  E.and  J^  Adjuc^ed  ch  j.  who 
this  deviTe  of  the  remainder  to  his  ilTiie,  was  uncertain  what  iflbc  be  ^a|d>  that 
intended,  he  having  divers  iftiies,  and  it  (faafl  not  txtend.to  all  his  {Jj^^^^* 
iS%ns^  fm  z'vnUfliaU be  conjhued  according  to  the  intont^fthtdev^l^^    ran^:  for 
where  a\:eVtain  intent  may  be  collccSdd,  hut  when  it  Is  uncertain  iflUf  is  no- 
itisvoU    Cro.  E.  742.  HiU.  42  Elis^.  B.  R.  Taylor.  V.  Saycr.       Sm,,^' 

Haym.  9^,  S.  C.  citcfl  by  Bri^gmari  Ch.  J.  Mich.  15  Car.  B.  R.,and  fekl  that  it  fe'nbt  law— — 
CUb. Eqv.  Rep.  17, 2^.  Paich.  x  Geo.  ft.  B. R.  the  S.  Ci  cited  bf  Raym.Ch.  J. in  delivering  th* 
opinioa  of  the  coojrt,  who  iaid  that  (his  luid  been  denied  to  be  Uw,  ajod  aiijad|^od..fo  lately  in 
CwB. 

13.  A  man  having  a  brother  and  a  daughter^  devifes  his  land  t«> 
bis  right  heirs  of  his  name  and  pojlerity.     Adjudged  a  votddevrfe,     *- 
and  it  works  by  defcent.    Mo.  860,  861.  pL  ii§i.  Hill.  11  J«c« 
C.  B.  Cownden  v.  Qarke. 

14.  Where  the  hujband  devifed  lands  to  hit  wife  for  llfe^and 
after  her  death  to  the  heirs  males  -of  4iny  ofhtsfonSy  or  next-af  kini 
Koll  Ch.  J.  iaid,  that  the  in  tent  ion.  of  die  teftator  here  is  coeca  & 
ficca,  and  fenfelefs,  and  cannot  be  known,  and  we  ought  not  to  frame 
a  fj^fe  upon  the  words  of  a  will,  where  we  cannot  iind  the  teftator's 
meaning.  Jeirman  J.  held  the  devife  was  not  void,  but  that  the 
words  are  to  be  interpreted  as  they  ftand  with '  law,  and  as  the 
words  will  beir.  Nicholas  J.  prima  focie  that  the  devife  is  void, 
but  yet  it  is  qucftionaUe.    Afk.  J.  to  the  fame  intent.     Roll  Ch. 

J.  ^d,  that  there  is  too  much  way  ufually  given  to  ambiguous  r  ^q  n 
flbriies.  Sed  a^ornatur  to  be  argued  again;  Sty.  240.  Mich.  L  tV  J 
1650.  Bcal.  y.  Wyman.  /  * 

15.  If  a  man  devifes  ail  his  lands  to  one  of  his  coujin  Nicholas 
Jbnhur/Fs  daughter Sy  that  fhall  marry  a  Norton  xvithin  fifteen  years  , 
and  dies,  and  Nicholas  Amherft  having  three  daughters,  one  of 

them  marries  a  Norton  within  the  fifteen  years ;   this  is  a  good  - 
devife  to  her,  hotwithfWidiilg  the  uncertainty,  and  the  law  fupplies 
the  wcmk  who  fhall  iirft  marry,  &c.  Raym.  82.'  Adjudged.  Mich. 
15  Car.  2.  between  Bat^  v.  Artiherft. 

16.  If  a  ihan  devife  loL  to  hisfervanty'  if  be  hasfeveralfervants 
none  ibdl  take,  for  the  nneertaintyi'  per'Vaughan  Ch.  J;  Vaugh, 
185.  Trin.  16.  Mich.  20  Gan'  2:  in  cafe  of  Bedell  v.  Conftable.    ' 

17.  'A  devife  made  to  no  ftrfon,  but  the  thing  being  only  devifed 
is  void  at  bw.  2  Ch.'  cafes  31.  Trin.  32  Car.  2;  in  cafe  of  Feme 
T.OWfieW.  .     ;  >  / 

18.  A.  feifed  of  the  feve'rilon  of  two.meffuagcs  in  fee,  after  the 
^ath  pf  B.  had  i&e  t^o  fon6,"C;  d&e  elder  and  D.  the  younger^ 
Md  alfo  four  daughters,  L.  M.  N.  and  O.  devifed  his  two  mciTu- 

E4  ,       ages 


ages  to  D.  and  be  t$  have  30  A  a  year  for  bis  mainfMatutfir  tarn 

years  after  the  death  of  his  grandfather^  and  the  refidueef  the  profits 

to  be  applied  for  railing  portions  for  his  daughters  \  and  if  D.  die^ 

then  he  gives  the  efiate  which  Z>.  had  to  L.  M>  N,  and  O.  Jhare  and. 

Jhare  aUke\  and  adds,  if  all  myfons  and  daughters  die  without  i£ue^  then 

he  devifes  it  to  his  fyttr  and  her  heirs^  tfc.     A.  dies.     The  grand-*^ 

f&ther  dies.  D.  enters  and  dies  without  iflue.    The  four  daughters 

enter  and  are  feiied.     0*  takes  hufiand  and  has  i£ue  and  diesj  and 

the  queftion  was,  whether  the  huiband  of  O.  fhfould  be  tenant  by 

the  curtefy.     Herbert  Cn.  J.  faid  they  would  favour  wills  in  their 

expofition^   as  far  as  they  could,  but  where  weUs^are  fo  uncertain 

that  the  intention  may  not  be  collelled  they  ought  to  fall  for  their  un- 

urtainty.     And  he  faid,   that  here  the  teftator  might  have  feveral 

intents,  for  he  might  intend  that  the  daughters  mould  have  but 

ibr  life,  and  then,  that  the  fons  ibould  havi;  it,  and  upon  their  death 

.,  mthout  ifiiie,  that  the  daughters  fiiould  have  it.     Or  he  might 

intend,  that  the  fons  might  have  an  eftate  tail  after  an  eftate  tail 

in  the  daughters.     Or  that  after  the   death^  of  the  daughters   it 

ihould  defcend  to  the  fons  in  fee,  and  if  they  die  without  idue,  to 

the  iflue  of  the  daughters;  and  if  his   fons    and  -daughters   die 

without  iiTue,*  that  he  might  limit  a  fee  after  to  his  After,  though 

.tikere  was  a  fee  before,  he  might  fp  intend.     And  therefore  he  md 

it  vras  quite  uncertain  what  he  intended,  and  therefore  this  claufe 

is  void  for  the  uncertainty,  and  diat  there  was  no  eftate  tail  in  the 

daughters,  and  consequently  no  tenancy  by  the  curtefy.     And  fo 

it  was  adjudged,  per  tot.  Cur.  Skin.  266.  pL  3.  Hill.  2  &  3  Jac. 

2.  B,  R.  Price  v.  Warr^. 

itkT  (qI       19*  Ejectment  and  fpecial  verdi£L     A  man  pofTeiled  of  a  long 

MS.  Rep.     ^Tmfor  years  in  lands,  devifes  them  by  his  will  to  Sir  St.  Andrew 

Trio.  10       $t,  Johny  and  his  two  brothers  fuscejjweh ;  provided  that  neither  of 

Ann.  c.  B%  them  Jhall  take  till  after  they  are  marrtedn      Rowland   the  third 

p"j/  ^'      brother  dieSy  Sir  St,  jfndrew  dieSj  xht,  fecond  brother  is  lejfor  oftbt 

aoMo<|-       plaintiff. 

aoj.  Mich.  The  queftion:  upon  this  fpecial  verdift  was,  whether  this  was 
b'  R.  the  *  £^^^  devife  to  Sir  St.  Andrew  St.  John  and  his  brothers. 
S.C.  The  It  was  objeAed,  that  this  was  a  void  devife,  for  the  uncertainty y 
iTw^i^  taA^^^«/rf  takefirfi  by  reafon  of  the  luord  fuccefftvely^  and  Hob.  313. 
^d  certain  ^^  citcd,  the  cafe  of  WiNDSMORE  v.  HoBARD,  and  this  cafe  was 
enough  hy  relied  upon;  that  was  a  leafe  granted  by  my  lord  Sherton  (by 
ai^the  deed  mside  between  him  and  one  Thomas  Hobert)  of  tenements 
^^i'l""  ^^.*^  ^^'^  Thomas  Hobert,  habend'  to  the  (aid  Thomas  and  ta 
tbe  cafe  of  Nicholas^  Hobert,  John  Hobert,  and  Henry  Hobert,  fons  of  the 
brothers,  faid  Thomas  pro  termino  .vitae  eorum,  &  alterius  eorum  fucceffive 
tL'^^a  diutius  ♦  viventium/  Thomas  and  Henry  died.  The  iirft  queftion 
^\<u  to  th  there,  was,  whether  they  could  take  jointly,  and  the  •pimon  of 
4Mji:'ton  the  court  was,  that  they  coidd  not  take  jointly,  becaufe  Thomas 
UM^'^e^  Hobert  was  only  party  to  the  deed,  and  dje  reft  were  not  named, 
viz.  thit  *  but  by  the  habendum,  fo  that  they  could  not  take  a  joint  intereft. 
theeldeft  Then  it  was  a  queftion,  whether  they  could  take  by  way  of 
WiTmar!^"  remainder  j  and  it  was  held  they  could  not  take  in  fucceffion  for  the 
riage  enjoy  Uncertainty,  who  fhould  b^gin,  and  who  fhould  follow »  and  i^y 

il  firft  for  V4Y 


S)et)i(^.  so 

ivay  of  remainder  &tr  cannot  be  jcnnt,  becaufe  oF  the  word  fucceffive,  ^is  lift. 
But  it  was  anfwered  now  by  Uie  court,  that  if  the  opinion  of  the  3^"^^"**^ 
judges  had  been  grounded  upon  the  word  fucceffive,  that  though  a  tlie  3d, 
joint  incereft  iverc  given  oy  die  former  words,  they  could  not  take  efpcciaily 
jointly  by  reafon  rf  the  word  fucceffive,  they  muft  have  been  all  ^Jj*"  ^ 
named  in  the   premiflbs  of  the  deed,  yet  it  (eemed  to  the  court  named  ia 
.noW)  that  notwitfaftanding  this  word  fucceffive  they  muft  have  the  win 
.taken  jointly.    If  a  man  leafe  to  three  for  term  of  life,  or  for  years,  ^  ^j!** 
habend'  Cuccei&ve,  yet  they  fhall  hold  in  jointure,  and  the  word  f^u„|i  ^^  j^ 
fucceffive  is  void.   Br.  dt.  Leafes  54.   Though  my  lord  Hobart  re-  the  eideft 
ports,  that  the  ground  of  the  refol'ution  of  tne  court  was  upon  the  *>rothcr. 
word  fucceffive,  which  of  them  ihould  take  firft,  yet  in  3  Cro.  57,  RayiJ|.Reiit 
58.  where  the  (axne  cafe  is  reported,  there  is  no  notice  at  all  taken  of  13x2.  ODg- 
Ae  uncertainty  of  the  word  fucceffive.    It  is  there  held,  that  they  ^v  ^*  ^"^ 
could  not  take  jointly;  for  the  fons  fliould  not  take  in  pofreflion,  ed/anT"' 
becauie  they  are  not  named  in  the   premifles   of  the  deed,   nor  judgment 
(hould  they  by  way  of  remainder,  for  the  intent  was  to  give  them  ^^""^ 
the  land  in  poffcffiJn.    ^       ^     ^^  ^  it^'St^ 

In  the  next  place,  the  cafe  of  Greenwqod  v.  Tyler  was  attorney 
cited;  now  there  was  a  writ  of  error  brought  upon  that  judgment,  general, 
and  on  the  debate  on  the  writ  of  error  there  were  endeavours  to  JJ^^  f^xm 
diitinguifh  this  cafe  of  Greenwood  v.  Tyler  firom  that  of  Winds-  c^ufe 
MORE  V.  HoBARD,  but  that  difFerence  was  but  very  flight  and  ^^ng  it  t» 
therefore  the  judges  advifed  that  the  defendant  to  compound  with  aninfthrai. 
the  ptaintifF,  and  (b  there  was  no  judgment ;  but  it  will  be  very  never  dU 
hard  to  make  a  difFerence.     A  leafe  to  three  men,  habend'  fuc-  ihewcaure 
ceffive  is  void,  becaufe  of  the  uncertainty,  who  fliall  take  firft,  as  fuclLJ^^JJ^ 
I  Le.  [117.  pi.]  446.  ScovEL  AND  Cavell's  cafe.    And  there  wasaffir- 
are  ieveral  other  cafes  upon  fuch  limitations,  where  they  are  held  ni««i  a£^ft 
so  be  void  for  the  uncertainty  who  fhall  take  firfl.  l^"^*  who' 

But  in  this  cafe  it  was  refolved  per  tot.  Cur.  That  the  plaintiff  w;^  a  pur- 
ihould  have  bis  judgment,  becaufe  the  devife  is  not  void  for  the  chafer  for  a 
uncertainty.     This  cafe  differs  from  the  cafe  of  Windsmore  v.  ^"?^^e 
Hobart.     lA.  In  this  will  the  teftator  names  Sir  St.  Andrew  St.  tion  by  the 

iohn  firfl)  and  it  appears  that  he  was  the  eldefl  fon.  The  devife  is  to  advice  of 
im  and  his  brother^  fucccffively.  Sir  St.  John  was  to  take  firft,  .^'*-  ^' 
ibr  he  was  particularly  named,  and  the  word  (fucccffively)  implies,  bertoBr*' 
that  the  efbate  was  to  go  to  the  next  brother  after  him.    It  is  plain  and  Mr. 
the  teftator  had   refped   to    the   feniority  of  the  brothers,   and  ?i)^'??*^*'f 
dierefore  named  Sir  St.  John  firft.     In  the  cafe  in  Hobart,  though  the'inner- 
the  leafe  was  to  the  fiithf  r  and  his  three  fons,  yet  it  does  not  appear  Temple ; 
whedier  the  eldeft  fon  was  named  firft.  Secondly,  if  the  intention  •'*"*'  ^^V^ 
of  the  teftator  can  be  found,  that  ought  to  prevail ;  now  the  intent  hfj^cTicn/" 
4iere  is  pbin,  by  naming  the  eldeft  K>n  firft,  that  he  had  regard  to  told  him. 
feniority;  it  is  no  more  than  that  the  eldeft  fon  fhouid  have  it  for  i^^^'"• 
life,  and  that  his  two  brothers  fh^ukl  take  after  him  j  it  is  plain  ^  furt^ier*^ 
evidence  of  the  intention,  though  in  a  deed  or  leafe  it  muft  be  in  and  later 
more  legsd  words  than  in  a  will  \  yet  the  law  in  (uch  cafe  will  not  cn"^idera* 
inake  the  wiU  void.      Thirdly,  if  the  word  (fucccffively)  be  fo  [^*,7;/fj 
imperfeA   that  it  cannot  be  learned  who  fhouid  take  nrft;  yet  his  former 
rather  than   that  the  will  fhouid  be  void  (fucceffively)   fhall  be  opinion, 
i^e&edf    a^  being  a  word  of  an  iroperfc<a  fignification,  and  the  yjj?[  ^^'^•' 

brothers  void  tor 


51  5)eWte* 

uncemiii.  ferotJitts  ihall  take  jcindf,  had  that  come  to  be  the  qudHat,  ta3 

Sf  had  ^^  could  have  learned  m  intention  of  the  teftttor ;  when  there  «m 

the  devife  fiifficrcnt  words  Without  that  word  to  give  diem -a  joint  intewft^. 

c^^Tn^'  ^^^  ^^^  ^^  ^^  rejeifted,  the  intention  being  fuifici^ntly  certsta 

towke  before,  and  nobody  can  here  67,  but  that  Sir  St.  John  and  his 

UtuSi^t^  brothers  had  a  joint  cftate  given  them  before  this  word  came,  anfl 

ly,  k  would  fo  the  plaintUF  has  a  good  tide  tW?  war,  and  noAing  appears  t^ 

for  the  on.       Here  it  is  firfSciently  cxprcfled  hj  naming  the  elder  brother  -firll^ 

certainty,      to  (hew  that  the  eftate  was  to  gd  according  to  fenioritjr,  and  fb 

Jol^jcl     *^  fecond  brortier  has  a  good  tiSe  for  life  and  the  plaintrF  mu* 

^  *  *     have  his  judgment ;  judgment  for  the  plaintiff  per  tot*  cur.  MS, 

Rep.  Trrn.  10  Ann.  C.  d.  Unglyv.  Peal. 
S^ch  devifo       20.  It  has  been  feid,  that  rf  an  eftatc  has  been  f  iven  t9  a  man 

▼old  for  ^^  ^'^  if^^y  ^^  ^^  ^^^^  ^^  ^e  uncertainty,  -becaufe  not  appearing 
vncerciin.  Whether  male  or  female;  but  h  has  been  held  and  de^ermtnel 
ty.  Cro.  E.  fince  not  to  be  law,  and  that  it  is  well  enough  in  a  dcvife ;  per 
l^Jtv!"^  Curiam.  Gilb,  E<iu.  Rep.  28,Pafch.  I  Geo.  RR.in  cafe  of  Shaw 

V.  Weigh.  • 

Wm's  Rep,       2r.  A  dcvife  fo  the  hsir  male  if  R*  L,  latvfulfy  tegrtteny  and  for 
»a9.  Tnn^   ^ant  offuch  heir  U  his  own  right  heirs ;  there  held  good,  akhough 
^'^'    '   *  not  to  the  heirs  of  the  bod)r;  thofe  words  of  her  body  wanting; 

yet  the  defcriptlon  fupplied  and  made  good  by  other  words  tanta*  - 

moiint.  2  Verh.;  735.  rlill.  1716.  cites  it  as  adjudged  in  the  cafe  of 

Long  V.  Beaumont. 

22.  Bill  for  a  legacy,  teftator  devifes  550  (omitting  pounds)  to 
iis  daughter  Mary  ( the  now  phtmtiff;  and  he  alfo  devifes  550/  to 
his  daughter  Barbarj^  i^c.  X^e  defendant  infifts  that  the  devife  of 
550  to  the  plaintiff  is  void  for  uncertainty,  not  feying  550  what. 

.    Cowper  C.  the  fubfequent  devife  to  the  odier  dau^ter  makes 
this  extremely  c^ear  that  the  teftator  meant  550!.  and  it  is  as  cei^--. 
tain  and  good,  as  if  the  word  (pounds)  had  been  expreffed    Mich. 
3  Geo.  in  Cant.  Freeman  v.  Freeman. 

23.  A.  and  feveral  others  of  the  town  of  S.  fubfcribcd  to  a 
charity  fchool  for  bovs  and  girls  there  during  their  pleafure,  A. 
being  nleafed  with  feing  the  charity-children,  declared  that  he 
would  leave-  them  fomeming  at  his  death.  A  gave  500/.  to  tbo 
charity-fchool  in  SVznA  there  was  aUb  a'free'-fchodl  in  S*  Lord  Ch. 
Parker*fa?d  that  though  the  free-fcnool  be  a  charity-fchool  yet  the 
charity-fchool  for  bo)rs  and  girls  went /more  commonly  by  that 
name,  and  as  -A.  was  fond  t)f  and  declared  that  he  would  leave  the 
l^ter  a  legacy,  decreed  it  for  that  fchool.  Mich.  1720.  Wm^s 
Rep.  674.  Att.  General  v.  M«dfon. 

24.  A.  bequeathed  to  B.  and  C.  her  grandchildren  jfen^  of  h&r 
lef  linnefi.  The  mafter  of  thfc  rolls  held  this  void  for  uncertainty, 
and  that  if  it  had  been  the  heft  of  my  linnen  it  had  been  uncertain^ 
though  lefs  fo  thah  the  other;  but  he  by  his  decretal  order  recom- 
mended it  to  the  refiduar^  legatee  to  give  riiem  fome  Off  the  tef* 
tatrix^s  beft  linnen,'  artd  faid  that  the  court  in  irke  cafes  had  fome* 
timet  made  fuch  reeoAinlehttetion.  At  the  Rdls  2  Wm's  Rep. 
^.  Mich.  1726,  Peck  tr.  Halfey. 

(£•)  Dcvift 
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SeetiuCoT* 


(E.)  tJevife  [fy]  tbeCuftom,     6f  what  Thing,     J;,^^' 

(l,  T  F  a   rent    be   granted  ont  of  land  devifabh  by  cujim^  the  Fiirfj 


rent  may  be  devifed  within  the  cuftom,  for  this  is  of  the  ^^"^^ 

"^t  78.  adjadged.  Perkins   S«  ^.  cii« 
X35.  Contra,  D.  a6  H.  8.  i.    Quaere,  D.  3.  4*  Ma.  140.  38.]        c.and  s. 


£une  nature  with  the  land.     22  Aff,  78.  adjudged.  Perkins   S«  ^.cii«S. 


P.  per 

tho#^^,— Br.  Calloiti$»  pi.  34.  cites  SL  C^^^-^Br.  R^ts,  pL  i^.  cites  S.C.*«^Licr.  S.  585.  S.  F. 

l«  9^«  Arg.  ekes  Lku  S.  585.  but  fays  the  autlwricies  ehifh  in  (1im  poinc 


2*  Note,  that  In  London^  a  man  may  devife  By  teftament  to  a  ^^'  ^^'^^ 
common  perfoHy  though  the  tejfatnint  hi  not  inrollea.     But  if  he  de-  \*^\^^T^ 
vifes  in  mortmain^  he  ought  to  be  a  citi'xen  dnd  freeman  rejiant^  and  perBrtta* 
ihe  iefiament  ought  to  he  inr oiled  at  the  next  hu/lihgSj  and  by  38  &  S.  P. 
45  t.  3.  he  ought  io  be  horn  in  London  and  tdxahle  to  f cot  and  lot^ 
but  quaere  inde.     Br.  Devife,  pi.  28  cites  30  H.  8. 

3.  Infme  places  the  cuftom  is  general,  that  he  may  devife  any 
land:^  &c.  In  Jome  places  he  may  devife  lands  only  which  the  de- 
vifbr  purchafed.  In  fome  places  he  mav  devife  any  ejiate»  InfoTfit 
^Lact^fir  Ufe  only^  &c.  Co.  Litt.  1 12.  d.     . 

4.  By  the  fpecia]  cuftom  an  infdHt  may  dh)ife,  gavelkind  land  of 
the  age  of  ffteen  years,  as  appears,  in  21  H.  7,  fb.  17.  and  5  Rep, 
84*  Ferryman's  cafe  touching  fuch  particul^  ciiftoms.  3  ^ulft^ 
aiS^  Mich.  14  Jac.  in  a  nota,  in  the  cafe  of  Rofewell  v«  Welch. 


(E.  a)    Devifable  by  Cuftom.     Pleadings,    *  |f  Jg.^ 

to  201.  (D) 


!•  tier  HERE  land  is  devifable  by  cuftom,  JEhe  wfit  of  ex 
^^  gram  pterHa  is  not  incident  to  ity  unlifs  the  ckfl9m'hef4% 
for  ih  lixne  vills  the  citftoin  is,  tfiat  the  devifee  may  enter  |  «» in 
feme  rUk,  that  he  flnll  be  put  in  feifin  by  the  baity}  and  iif  fonre 
▼ills,  that  ht  fliall  have  fuit,  by  ex  gravi  querela ;  per  Thorp.  Btit 
Knivgt  m  %(9/tirdry  opinion ;  therefore  when  a  inan  pleads  a  recovery 
in  foch  Till,  it  feems  that  he  oaght  to  aHige  the  etijimn  to  be  rA^/  a 
t9mn  may  have  ex  gravi  querela  in  this  viU  tepcn  m  divife  there* 
Br.  Deviie^  jpL  43.  cite^  30  AiT.  6. 

2.  In  aiife  the  nnant  fleaded  in  bar,  imi  the  pkinHffmSNie  6'f/#, 
ft  M  the  lands  of  the  part  of  the  fouth  tf  ike  jam  viH^  of  t$iici/} 
fmrt  tkofw  UiufAents  are^  ba^e  hen  de^t^abte  iimn  out  if  mindj  dmt 
that  J.  H^  Haas  feifed  in  fie^  and  on  his  deeith^bed  de^^ed  the  fetme 
tenements  to  one  £.  and  bisfinu  in  fee  who  ^as  feifid  And  deviM 
to  y*  N.  chaplain  in  fee^  who  infeoffed  the  plaintiffs  who  was  feifed 
and  dijfeifedy  &c*  Cand.  demanded  judgment^  becaufe  it  is  alleged 
that  the  tenements  of  the  fouth  part  are  devifable,  and  does  not  fay 
that  they  were  parcel  of  any  fee  or  of  a  borough  which  has  fuch  cuflom^ 
904  the  vill  above  is  at  common  law^  where,  of  common  intent^  parcel 

4  «r 


the  writ 
ex  gravi 

querela. 


sat  DeWft.' 

of  a  vill  cannot  hi  of  othor  condition  than  the  grofs  is.    ISelk.  faid, 
we  have  (hewn  that  this  is  by  cuftom  before  time  of  memory,  but 
Cand.  (aid,  parcel  of  a  manor  cannot  by  intendment  be  devi(able, 
where  the  whole  is  not  dcvifable  and  where  a  vill   is  guildable, 
L   53   J  ^  man  cannot  prefcribe  that  one  houfe,  parcel  of  the  vill,  is  de- 
vifable,  fo  one  houfe  in  3*  cannot  b^  gavelkind  and  departable, 
where  the  reft  of  the  vill  is  otherwifej  quod  Finch,  •conceifit,  and 
Thorp  fimiliter,  by  which  Belk.  iaid,  that  this  part  of  the  vill  was 
of  the  fee  of  H.  C.  and  in  ancient  time  was  a  vill  merchant,  which 
time  out  of  mind  has  httn  devi(able,  &c«  per  Thorp  this  is  Qot 
of  record,  and  the  juftices  were  in  opinion  to  have  given  judgment 
againft  the  plaintiff,  by  which  be  was  nonfuited,  quod  nota,  and 
per  Cand.  all  the  ancient  boroughs  of  England  appear  in  the  Ex- 
chequer of  record.    Br.  Cuftoms,  pi.  7.  cites  40.  Aff.  27. 
^/'?*^*-^*^'        3.  In  aflife,  the  tenant  faid  that  W.  wasjeifed  and  diedfeifedy  and 
P^.^2o.ci  e    ^^  entered  as  heirj  the  plaintiff faid^  that  W.  was  feifed  in  fee^  and 
that  the  vill  of  Ludlow  where  the  land  UeSj  is  inclofed  with  wallsy 
and  time  out  of  mind  has  been  a  borough  y  and  all  the  lands  pur  chafed 
there  have  been  devifable  time  out  rf  mindy  and  that  W.  purchifed 
the  fame  landy  and  on  bi^  death-bed  d^vifed  it  to  the  plaintiffs  and  dted 
by  which  the  plaintiff  was  feifed  and  dijfeifedy  &c.  per  Bdfk.  becaufe 
he  does  not  allege  a  record  to  prove  it  a  horoughy  nor  that  they  have 
held  plea  as  a  boroughy  by  ex  gravi  querelay  andfaidy  that  they  have 
been  taxed  to  thi  ffieenths  as  a  viU  of  uplandy  and  fo  is  a  vill  of 
Inland  not  ruled  as  a  boroughy  and  therefore  cannot  be   devifea, 
Cand.  ad  idem,  where  lands  are  devifed  he  Jhall  plead  that  they  are 
impleaded  in  the  fame  vill  by  ex  gravi  querela  \  and  the  writ  JhaU 
fay  quod  omnes  poffnt  legare  tenenuntafua  tanquam  catalky  and  (b  it 
is  not  alleged  here,  nor  has  he  alleged  that  the  land  is  parcel  of  any 
grand  fee  which  has  fuch  ufiige ;  and  after  the  opinion  gf  the  luftices 
was  againft  the  plaintiff  and  therefore  he  Mras  nonfuitea.     Br« 
Cuftoms,  pi.  38.  cites  40  AiT.  41. 

4.  Ai  feifed  of  gavelkind  landinfety  holden  inTocdgiy  and  of  other 
land  in  capttCy  by  will  in  writing  dtvifed  his  copyhold  land  to  his  bafe 
fon  and  the  heirs  of  his  body ;  whether  the  lanos  in  gavelkind  hoId^n 
in  focage  were  devifable  by  cuftom,  was  the  point.  A  cafe  was 
fliewn  where  all  the  court  of  C.  B.  w:^  agreed.  Mich.  41  &  4a 
Elis.  that  they  were  deviiable  by  cuftom,  but  then  this  cuftom  mu/i  bo 
pUadedy  that  the  lands  fo  devifea  were  holden  infocage\  for  although 
the  court  ftiall  take  conufance  of  the  cuftom  of  gavelkind  in  Kent 
without  pleading  it,  yet  of  this  fpecial  cufiom  to  dcvife,  or  that  the 
lands  are  holden  in  focase,  they  ought  not  to  take  conufance  of 
them  without  fpecial  pleading  of  the  cuftom.  And  afterwards  di^ 
jury  going  from  the  bar  to  coniider  of  the  matter  in  the  principal 
cafe,  fedente  curia,  the  plaintiff  was  nonfuited.  Cro.  C*  S^^i  5^^« 
pi.  6.  Mich«  z^  C^r.  9«  B«R»  Laundc^r  v.  Brooks. 


(J*)  Devife 
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(F)     Devife  by  Cuftom  i  WhatEftatcs. 

[Or  what  Eftatesare  devifable  in  rcfpcdt  of  the  Eftatc 

of  devifor.] 

[i.  CT^BNJNT  in  tail  to,  him^  and  tbi  bars  of  bis  body  with  Br.  Dcvife, 
-*    the  rtverfwn  expe^ant  in  fie^  cannot  devifc  the  land  in  §  c?thiIsT 
fee  to  9iu>ther^  .though  he  dies  without  ifTue.  31..  AiT.  3.  adjudged,  inaffize  a\ 
Quaere  rationem.  ]  ^^  ^^^^^^f 

'  ■    and  devifed 

to  C.  blx^  daughter  In  taU^  the  remainder  to  his  right  heirs f  vnd  dSe^  ;  C.  fool  harWf  ami  Hcviftd  m  her 
im%m  m  fee^  attd  d'ad  ^thmt  iffat ;  the  haron  t9ok  other  fenUy  tmd  deviM  to  Ini  feme  for  life,  the  re» 


ler  to  two  Qthertf  cud  deed,  the  ^fifiir  of  ^.  thejirfl  devifir  entered  ufKM  the  fnond  feme,  and  the 
brought  aiHze;  and  it  was  awarded  thi^t  Qie  take  nothing  Sy  her  writ ;  becaufe  the  leme  who  de** 
Tifed  liad  no  power  to  devife  ib  the  damage  of  hitn  in  remainder,  fifook  Cays  quicre  thereof; 
for  Che  remMuder  in  fee  exfiffaiu  upon  the  tail  wut  in  ^fjimefemt  when  her  fifter  was  dead ;  and  the 
devife  cannot  take  efln^  tiU  after  the  deaih  of  clu;  devifjoiry  as  appears  cirewhere.-^— Fitsh.  De- 
vifej  pi.  15.  cites  $•  C. 

[  2.  If  an  ejiate  be  pven  to  harm  and  finuy  and  ihi  heirs  f    rj.   1 
9f  tbeir   tivo   bodies^    the    remainder    to    the    right    heir  ■  of  the  xhe  i^rai 
bartn^  th«r  baron  may  devife  this  remainder  40  the  feme,     27  Afll  60;  dkdvjiibout 

Curia.  1  i^w,andth« 

-'  heir  of  the 

iaistierjeredfZSid  was  ouftedi  and  brought  ailife,  and  was  barred;  for  the  fee  is  veiled  in  the 
feme,  and. the  frank- tenenaent  nierged;  *for  the  was  tenant  in  taU  after  poffihility  of  ilTue  extiildi. 
Br.  Dcvife,  pi.  42.  cites  S.  C  Br.  Aflife,  pi.  %y$,  cites  Sw  C.        ■        Fitah.  Affile,  pi.  259. 

cites  S.  C.  aad  iays  that  the  entry  of  the  baron  could  not  be  a^judged  otherwife  than  an  abate- 
ment. , 

3.  A  devrfe  by  ctfty  que  tru/I  in  tail  in  trufl  is  good  without  any 
further  a6l  to  bar  the  intail  in  tail  \  per  Ld.  Keepen  Chan.  Prec. 
228  Hill.  1 703.  in  caft  of  Woolnough  v.  Woolnough. 


(G)     What  Perfon  may  devife.  in  what 

cafes  wills 
made  by 

[l*  jf  Teme  covert  cannot  devife  to  her  hujband.    Con.  ^  Aff.  Ji  ^nie  co. 
-"  admitted ;  but  Brook,  Devife  18.  makes  a  quarre  thereof.  ]   g*^^.*^ 

tit.  BaroD  and  feme  (R.  a).    And  fee  ibid.  (Q.  a)»  * 

For  it  may  be  by  coercion  of  the  baron ;  but  the  baron  may  deViie  to  his  feme  r  for  the  devife 
cannot  take.ciV^  till  9fter  th^  deatb  of  Ch^  devifor.  Br.  Devifei  pL  x8.  cites  31  AIT.  j.^^* 
Fitzb.  Devifey  pL  15.  cites  S.  C*      ■  And  it  feems  that  Roll  is  mifpriated  (3]  inflead  of  (3i]» 

[  2.  A  feme  covert  cannot  devife  any  thing  that  belongs  to  her 
iufiand  without  the  aifent  of  her  huiband.  ] 

[3«  With  this  agrees  the  igw  of  Scotland,     Skene  Regiatn 
Mmftatem,  53.  7^  ] 

[4.  [But']  if  a  feme  covert  makes  a  will,  and  devifes  goods  to  Pitzh.  De- 
anotber,  and  tne  baron  after  her  death  delivers  the  goods  accordingly  ^^fc,  pi.  31. 
to  the  dcvifee,  this  flirfl  bind  him.   26  Ed.  3.  71.  admitted  by  iffue.  J  f!!lf^^; 

VyiMT  wiU  mateM  aa  execiKor,  who  prices  Uie  wiU>  and  after  the  probate  the  huAacd  dtiivers  the 

goods 
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{oods  deviCtd  unto  the  executor,  ilow  he  h^s  made  the  will  good,  notwlthftanding  he  was  DoC 
privy  to  the  making  thereof ;  and  yet  a  colourable  argument  may  be  made  why  it  &ould  not  be 
SOod»  by  this  dehveiy  of  the  goods  made  by  the  huiband^  &c.  For  in  fo  much  as  the  wife  had  noc 
leave  of  her  huiband  to  to^ke  a  witi,  it  is  Yoid,  &c.  But  it  cannot  be  faid  void^  for  tbat  it  Is  proveJ. 
And  alfo  it  (hall  be  intended,  that  by  the  delivery  of  the  goods  by  tlie  hufband  unto  the  executors 
of  the  wife  according  to  tli«  will,  that  he  did  at  the  firft  aflent  onto  the  making  of  the  will,  and 
fttch  leave  or  a0eiat  is  fu|ifccj^nt  by  word.  Ice.  Per^c.  S.  501*  ■  ■  -^Per  Kortli.  lVfud«  211.  Pafch. 
9^  Car.  2.  C.  "B.  the  property  in  fuch  cafe  paites  from  the  huibanJ  to  the  legatee,  and  it'  is 
liis  gift* 

5»  Afifne  cjpvert  djevifes  lands  and  publiihes  the  will^  and  ch^n 
the  huQ)and  dies,  and  after  {he  dies ;  this  is  void*  So  it  is  of  aa 
infant  thoagh  he  dies  after  ke  conies  of  full  age ;  but  perhaps  if 
thejf  new  publilh'  idie  will  it  witt  make  it  good*^-  Plow.  Com. 
344*  a.  Trim.iO  Eliz. 

6.  A  %u9maM,.feiJid  of  land  mavries  mjih  her  brother^  and  after 
mahs  a  will  of  ky  this  is  not  good ;  the  feme  law  of  a  woauui 
p/ofeff^d  who  takes  hufband.    layer's  reading  on  the  ftatute  qf 

Vill8i;i*  Qip- 1*  £.^-\  '*" 

7.  The  hufksind  and  wife  ere  divwai  l^  reafen  of  a  prc* 

contraft,  atdie  fuit  of  the  hufbarrd,  the  xuomanfites  an  appeal^  the 
which  depending,  fie  makei  a  will  of  her  land  and  dies ;  this  is 
•     -  good*  •  Dyer'&  reading  011  the  ita^te  of  y^tl^  2  cap.  i.^U  13* 

8.  A  man  fpeecilefs^  lyin^  at  dxe  point  .of  ^eatht  may  mfiie  ,% 
arOl .  by  figns:   I>y«x*s  jeadiag  w  Ac  ftatu^  pf  wills  3^  «p. 

•  .  I-  f-  15- 

r    r  r  J       9.  -^  man  who  has  a  wife  not  divorced^  tafes  another  wife  who  is 

4m  inhsretrix^  ihe'  caiinot  ouke  a  wAl*    Dyer's  readii^g  on  th« 
Aatute  ef  wills*  3*  cap.  i.  f.  ly. 

10.  A  nutd  or  hnatiei  perfon  cannot,  during  the  time  of  the 
infanity  of  his  inind,  make  a  teftament  of  limds  or  goods,  but  if 
^iltg  his  ^uckl  intpryak  h^  mak^  a  teftam^nt  ^ad  it  will'  be  good. 
£wi<lb«  cap.  2.  f,  3.     ift  part  a^d  3d  part. 

11.  So  aa  iipuXj  or  que  that  caiviot  iiUmb^  ao,  or  tell  v^^ 
age  he  is  of^or  the  like,  caiinot  make  a  teftament ;  and  albeit  he 
make  a  wife,  rational,  and  fenfible  will,  it  is  void*     Swinb.  71* 

Part.  2.  f- 4.  (j)  72.  (5)74-' (7) 

12*  So  an  ^  Memy  Aat  ^y  reafon  of  Ms  gixat  age  is  become 

fhildi/h  again,  or  fo  forgetftd,  that  he  do^  forget  his  own  name, 

Caqn^t  fn^e  9  teftameol;.   .Swfnb.  74.  P^t.  2. 1.  5.  (l)  (2) 

13.  So  it  is  as  it  feems  pf  a  will  made  by  a  man  that  is  ib  ex^ 

ceffive  drunky  that  he  is  deprived  of  the  ufe  of  his  reafon  anf) 

iiioderftandii^;  otberwife  xi  bis  underftanding  be  pbfcured  and  his 

memory  troubled,  yet  may  he  make  ateftament«     Swinb.  75.  Part, 

2.  f.  6.  (r)  "'      •  -'>. 

. .  ^4,  vA^  ««ix.  Alit  i^  demand  dmk  h  n^ffm  cj^wiot  make  a 
teftament,  unlefs  it  appears  byfufficient  a^'g^lineiits  th^t  he  under* 
fii^ods  .f/hnf:  s|.Jeft^ent  qiomis,  |ipd  ^at  he  hasadefirie  to  |nake 
a  teftament,  for  in  fuch  ca(^  he  may  by  figns  and  tpkens  declare 
bis  tefiaid^nt.    JSwi|ib.  86.  Part  2.  f.  16.  (2} 

15.  3i4t  a  man  that  is  fo  iy  accident  may  by  writing  or  (igns 
m^Ji^'ttii^mui^ti  ^^t  if  h^  ^e  pfjit  a)>l/s  to  yfutt^  then  he  is  in 

the 


the  bm€  cife  wub  Aafe  th>l  are  ileaf  aad  imnsh  by  aature,  vm.  if  - 
he  luMi  underftattdtag  he  taaf  laake  it  by  figos,  olbenfeife  not  at  all. 
Ewiiri>.  86, 87.  P«  2.  f.  la  (1) 

i6.  So  may  a  man,  that  is  ^ik^  i^fdmi  not  ihnril ;  ^d  ilu:b  as 
me  JwHkand  tut  darf^  ns^  write  tbsir  earn  tcAaarats  if  tbeycan, 
or  make  Aem  by  good  mi  iufident  £pis.    Swinh.  87.  Part  z» 

17.  An  tf/tffi  kocn  mayoiake  a  vriM  «iid  cxocMvs  and  bean  An  alien 
executor,  and  Aie  as  an  executor,  if  he  be  an  alien  frUnd  and  not  y^^a^%^ 
an  alien  enemy.     Swinb.  358.  Part  5.  S.  13.  cites  in  Marg.  3  ami  makes^ 
£liz.  Pafcatius's  cafe.  a  wiiu  and 

after  the 
king  makes  him  a  denizen,  after  he  dies,  this  as  good.    Dfci's  reading  on  the  ftatute  of  wills.  3. 
cap.  I.  f.  14* 

i8.  If  there  be  a  cuftom^  that  all  lands  and  tenements  within  fuch 
a  frectnH^  ^c.  are  deffifaih  by  aJl  manner  afp^rfim^  which  are-fftbf 
age  (ffift^tn^  or  above  (uch  age.  A  deviie  made  of  knds  and  te- 
nements by  one  of  fuch  age  is  good*  But  if  a  man  feiied  of  fuch 
lands  and  tenements  in  Jee^  and  thereof  does  iajfeoff  a  ftritnger 
unto  his  ufe,  and  his  heirs  and  dies,  and  his  heir  being  of  this 
age  of  fifteen  years  makes  his  will,  and  devites  .the  fame  land 
given  in  ufe  to  him,  unto  a  ftranger  in  iea  and  dies,  this  devife  is 
joor  good,  &c.  Perk.  S.  504. 

19.  Debt  on  a  bond  conditioned,  that  the  wife  /hould  make  a  Cro.K27. 
wiBy  ice   'The  defendant  pleaded  that  his  wife  did  not  make  a  P^-  9-  f  ^^^ 
viU;  Che  jury  found  that  >b#  made  a  wtU^  iic.  and  that  jfiiewas  a  B^f^on  v! 
fcme  covert   at  the  time  ef  making  it;  adjudged  that  it  is  not  Wopd.s.F. 
properly  a  will,  fhe  being  a  feme  covert,  yet  it  is  a  will  within  adjudged. 
th€  intmt  4f  the  ^ndtti^n,  ajji  jgood.     Cro.  C.    ^19.  pi.  5.  Trin. 

7.  Car.  B.  R.  Mairiot  v.  Kii^man. 

20.  £je<5Uone  firms  for  land  in  Sflex,  upon  th^  denedfe  of  W.  «(a«ia. 
Elizabeth  Peacock,  being  atrial  at  bar  i|pon  evidopc^.    It  was  jre*  c^^*^'^ 
folved,  t  ^at  if  one  under  the  age  oftwenty^'One  years  makes  a  willy  and  J^j-  g  *'^ 
after  comes  to  full  age^  and  dies  without  making  a  new  publication  — Rayctu 
q{  it,  the  will  is  void  ^  but  if  he  publij|kes  it  aft|»-  he  is  of  full  age,  ^4*  ^C. 
then  it  is  a  good  will,  and  in  this  cafe  it  j^ared  that  the  t^  be^^ 
*  devifor  was  bom  16  Feb.  1608.  and  madehis  wiU  14  peb*  1^34.  within  tMca 
and  publiOied  it   15  Feb.   1629.  and  it  was  agreed  that  the  "^if^^^^ 
publifliuig  of  it  the  15  Feb.  made  it  a  good  will;  for  he  being  ^gelt^tha 
iiom   lb  Feb.  i6(^.  came  of  age  15  Feb.  1*629.  ^^  ^^  ^  Tnaki^, 
fcefere  he  was  bom  makes  up  the  year.    And  it  sras  agreed,  if  ?*p^^' 
•ne  ^mak^s  a  to///  the  fame  day  he  comes  of  full  age  it  is  eood;  not'atp^r. 
and  there  floH  Jbe  no  fradions  of  a  day,  and  fo  it  pafiTed  ior  the  "^  6  Mod. ' 
plaintiff  that  the  will  was  good.     MS.  Rep.  faid  to  be  Ld.  Ch.  ^^^*  >^'- 
J-  Kedii^'s,    Mich.  15  Car-  2.  B.  R.  Herbert  TurbaL  by  Hou'** 

' .    *  Ch.  J.  to liave  been adjvdged accordingly,  and  feems toiotcgid S.  C. 

21.  Outlawed  perfons^  though  not  outlawed  but  in  an  a£fion     ^  ^     ^ 
perfonal^  forfeit  all  their  goods  and  chatties^  and  therefore  cannot 

makt  any  tejiament  thtreof    But  tht  outixwed  for  felony ^  forfeiting 

their 
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their  landsy  as  Will  ds  their  go^ds  and  chatties,  cannot  make  anf 
tefianunt  of  either.  Though  the  outlawed  only  in  an  zB&on  per-* 
fonal  may  make  his  teftament  of  lands,  yet  not  fo  of  his  goods  and 
chatties.    Godolph.  Orph*  Leg.  37. 

22.  A  man  outlawed  in  a.perfonal  aAioii  may  make  executors  ; 
for  he  ra^y  have  debts  upon  contrai^  which  are  not  forfeited  to 
die  king.  Confequently,.  for  (he  lame  reafon  adminiftration  of 
fuch  a  man's  goods  may  be  granted.    Godolph.  Orph.  Leg.  38* 


« 

(H)     Dcvife  af  Common  Law. 
To  what  Perfon. 

Adevife  [  !•  T  F  ^  ''^^  dcvifcs  to  the  trie/Is  of  a  chantry ^  or  of  a  collega 
ought  to  be  X  in  the  church  of  A.  and  dies,  and  at  this  time,  there  is  not 
^B  efl^ea^  <7«y  chantryy  or  college,  this  devife  is  void,  and  (hall  not  have  any 
at  the  time    effe6l ;  though  a  chantry  or  college  be  after  made  there.     9  H.  6. 

ofthe  death  ^,    J,^  T 
ofthede-         t        J 

'vifor ;  and  therefore  if  a  m»n  feifed  of  land  devifeable,  dcvifes  the  fame  lands  unto  the  pricHs  of 
acollegey  or  of  achauntry,  and  there  is  not  any  ftich  college  or  chauntry  at  the  time  of  the  death 
of  the  devifor,  and  afterwards  fnch  a  college  or  chauntry  is  made,  yet  the  devife  is  void,  becaufe 
tbedevifees  are  pvurchafors,  and  when  a  man  takes  lands  or  tenements  by  purchafe,  he  ought  to 
be  of  ability  to  take  the  fame  when  it  falls  unto  him  by  the  purchafe,  or  otbcrwife  he  (hail  ooc 
have  the  fame,  &c.    Perk.  S.  505. 

A  devife  made  in  remainder  to  a  corporation,  where  there  is  no  fuch,  is  void;  though  there  be 
idch  a  corporation  made  before  the  remainder  fialL  Otberwife,  if  tbe  corporation  be  begun^  but 
no  bead  yet  chofe.    Hob.  33.  cites  9  H«  6.  23.  and  49  £.3. 

^^mj^  -^  [  2.  A  man  might  have  devifed  to  an  infant  in  ventre  fa  mere^ 
*Fol.6io.  though  the  devifor  dies  before  the  infant  was  born,  for  he  'was  in 
>■  ^—1^  cffe  in  fome  ♦  refpeft,  and  the  freehold  (hall  be  in  the  heir  in  the 
Seethe        mean  time*     Dubitatur  ii  H.  6.  13.  ] 

head  or  di- 

vitoi  infra,  as.  to  what  perfons  may  take,  viz.  infants  en  ventre  fa  mere- 
Admitted         [  3.  The  bufiand  may  devife  to  his  wife^  though  they  are  but 
^^'^d^e   ^"^  perfon  in  law,  for  this  does  not  take  eflFefl:  till  after  his  death, 
"^wife    Brook  tide  Devife,  18.  ] 

Br.  Devife,  pL  8.  cites  44  E.  33.  3. 

r    C7   1       4*  If  ^  ^^^  feifed  of  land  devifable  in  fee,  devifes  the  bm<^,unt9 

^  J'  S^for  lifcy  the  remainder  Ecclefuc  SanSli  Andrew  in  Holbor^yScc* 

and  the  devi^r  dies,  it  feems.  tne  remainder  is  good  byway  of 

devife,  but  otherwife  it  would  be  by  way  of  grant*    Perk.  S. 

599- 

5.  A  devife  may  be  made  to  all  fuch  per/ins  to  whom  a  grant  maj 

be  made  mutatis  mutandis^  unlefs  in  fpecial  cafes.    Perk/S.  505, 


(H.  2.) 


i>cwfi?;  S7 


^H.  2)     By  what  Perfons  at  Common  Law. 

•  

X.  'T*HE  will  of  ce/iy  que  ufe  was  good  that  his  executors  Jhall 
^   fell  the  woody  or  iiizt  fuch  Jhould  have  the  land  for  17.  year s^ 
^r  Azt  fuch  Jbauld  take  the  profits  of  the  land  till  40  i.  are  paid^ 
Br.  Teftameht,  pi.  5.  cites  14  H.  7.  15. 


(I)     To  whom  in  reJpeSt  of  the  Eftatc. 

r  I.   ^  Devife  in  tail  to  the  heir^  the  remainder  ov^r  to  another^  ^n  >c«5 »» 

■^  is  good.  3  H.^.  46. 3  riSafs. 

ledged  that  lie  is  in  by  defcent  as  heir  to  his  father,  and  prayed  Ais  aid,  and  the  d^niandanc  faid 
thaL  the  land  is  devtfable,  and  the  father  devifed  it  to  the  tenant  to  have  to  him  and  to  the  heirs 
of  his  body,  the  remainder  over  in  fee,  &c.  to  the  plaintiff.  It  feems  where  the  father  devifed  to 
his  fon  and  heir  in  fee,  the  heir  may  waive  the  devife,  and  take  to  tlie  defcent ;  contra  where  the 
remainder  is  over  ut  fopra ;  foi:  there  he  can't  waive  it  to  the  prejudice  of  him  in  remainder. 
And  fee  Perkins  chat  where  a  man  devifes  for  life  the  remainder  over  in  fee  and  dies,  and  the 
^ril  devifee  refufes,  he  in  remainder  may  enter  immediately ;  but  where  a  man  leafes  fpr  term  o£ 
life,  the  remainder  over,  and  the  teoaitt  for  life  refufes  to  take  livery^  all  is  void ;  note  a  diverfity. 
Br.  Devife,  pi.  4.  dtes  S.  C. 

2.  Note,  it  was  hoWen  by  Chomley  Serjeant,  Plowden,  and 
many  others,  in  the  cafe  of  the  Prefident  of  Corpus  Chrifti  College 
in  Oxford,  that  if  the  faid  Mafter  or  Prefident  of  any  fuch  college^  by 
his  will  devifes  any  land  to  his  college  and  dies,  fuch  devife  is  voidi 
for  at  the  time  when  the  devife  Jhould  take  effeEi^  the  college  is 
^without  a  heady  andfe  not  capable  of  fuch  devife  ;  for  it  was  then  an 
Imperfeft  body;  and  fo  it  was  holden  by  the  juftices  upon  good 
advice  thereof.  4  Le.  223.  pi.  357.  tempore  Reg.  Eliz.  B.  R. 
The  Prefident  of  Corpus  Chrifti  College's  cafe. 

3.  If  a  man  htfeifed  of  land  devifeable  in  fee^  he  may  devife  the 
fame  land  unto  his  executors  for  yearsy  for  life^  in  taily  or  infee^  &c. 
Perk.  S.  508. 


(I.  2.)     Statutes  enabling:  to  Devifes.  Forexpon- 

°  tions  o* 

thefefta- 

J.  20//:3.r^.2..Xl^ID0WS   may  bequeath  the  crop  of  the  J;;^**"!/^^^ 

^^    ground,  as  well  of  their  dowers  as  of  other  •„*  alvi-^' 
Jandi  and  tenements^  faving  to  the  lords  of  the  fee  their  fervices,  fion;. 

2.  28  jKT.  cap.  lu  f  6.  In  cafe  any  incumbent  happens  to 
Jiej  and  before  his  death  hath  caufed  any  of  his  glebe  lands  to  be 
manured  and  fown  at  his  proper  cofis  and  charges^  he  may  make 

emd  declare  his  teflanunt  of  all  the  profits  of  the  corn  growing  upon  f    c8    1 
the  faid  glehe  lands  fo  manured  andjown* 

3.  3;z  H^  8.  cap.  i.  /  i.  ivery  perfon  having  any  manors^ 
lands,  tenemintsy  or  hereditament s^  holden  in  focage«  or  of  the  nature 

Vol-  Via  F  '         •/ 


s» 


offecage^Unure  (^d  not  having  any  lands,  &c.  holden  of  the  king 
by  knight's-fervifce,  by  focage  tenure  in  chief,  or  of  the  nature  of 
focage-^trHiife  in  chiefs  nor  of  any  other  pcrion  bv  knight' s-feMce) 
/hall  hape  power  to  givey  difpofe^  willy  and  dev'tfey  as  well  by  his  lajt 
will  and  teftament  in  writing  or  otherwifsy  by  any  aSl  or  a£ls  lawfully, 
exicUted  in  his  lifcy  all  his  Jaid  manor Sy  landsy  tenements^  and  hefedi'- 
foments  at  his  pleafure, 

4.  jfll  lands  holden  in  focage  in  chief,  if  none  by  knight*s-fcr- 
Vice.  •     • 

5.  j/nd  every  per/on  having  anymanorsy  landsy  tenementSy  and  here-^ 
ditaments  of  ejl'ate  of  inheritancey  holden  of  the  king  in  chief  by  knighfs^ 
fervice  or  of  the  nature  of  knighfs^fervice  in  chiefy  ^all  ha^e  powef 

by  his  laft  will,  or  otherwife  by  any  aS  lawfully  executed  in  his 
lifeji  to  give,  difpofe,  will,  or  aflign  two  parts  of  the  fame  manors 
lands,  £?r.  in  three  parts  to  be  divided^  or  as  much  of  the  faid  nia^ 
norsy  landsy  Csfc.  as  fiall  amount  to  the  yearly  value  of  two  parts  of  the 
fanuy  to  and  for  the  advancement  of  his  wife,  preferment  of  his 
thildren,  and  payment  of  his.  debts,  or  otherwife  at  his  will  and 
pleafure, 

6.  As  alfo  of  lands  holden  of  the  ting  by  knighf  s-fervice  in  chief 
and  by  knight^ s -fervice  of  the  ktng  and  others. 

7.  )lnd  where,  lands  are  holden  by  knight^ s-fervice  of  any  other  than 
efthe  kingy  and  other  lands  in  focage* 

8.  Two  thirds  of  lands  holden  only  of  the  king  by  knight* s-fervice 
^nii  not^  in  chief  and  in  chief  of  the  kingy  and  of  others  may  be  de^ 
vifed. 

9.  24  £sr  35  H.  8.  cap.  5.  The  words  j^cftate  of  inheritance  in 
^2  H.  8.  Jhall  be  expounded  of  eftatesin  fccTimple  only. 

10.  And  eviry  perfon  having  afole  eflatCy  or  inter efi  infeefimpUy 
or  feiied  in  fee  fimple  in  coparcenary  or  in  common  in  fee  fimple 
df  any  manors,  lands,  tenements,  rents,  or  other  hereditaments,  in 
JJcjffeiliort,  fevetfion,  or  remainder,  or  of  rents  and  fervices  inci- 
dent to  any  reverfwn  or  remaindery  and  having  no  manors,  lands,  or 
tenements  holden  of  the  king,  or  any  other  by  knight's- fervice,  ^tf// 
have  power  to  givcy  difpofey  will  or  devife  to  any  perfon  or  perfonsj  ^x- 
cept  bodies  politick  and  corporatey  by  his  lajf  will  and  tejiament  in  writ- 
ingy  or  by  an  a£l  lawfully  executed  in  his  lifey  by  himfelf  folelyy  or 
by  himfelf  and  others  jointly y  fever  ally  y  or  particularly  y  or  by  all  thofe 
waysy  as  much  as  in  hipi  of  right  is  or  Jhall  be  all  his  faid  manor Sy 
landsy  tenementSy  rentSy  of  hereditamentSy  or  any  rents  commony  or 
ether  profits  out  of  the  fame  at  his  own  will  and  pleafure, 

11.  And  all  perfons  having  t  fole  eftate  or  intercft  in  fee  fim- 
ple, or  feifed  in  fee  fimple  in  coparcenal-y  or  in  common  in  fee  fim- 
ple, of  any  manor Sy  landsy  fcTr.  held  of  the  king  by  knight's-fcrvide 
in  chief,  Jhall  have  power  to  difpofe  Or  will  to  any  perfony  except  bodies 
politick  or  corporatCy  two  parts  of  ihe  fdid  manor Sy  landsy  Wf.  asafore^ 
fiiidy  at  his  will  and  pleafurey  and  the  faid  will  fo  decldred  Jhall  be  good 
for  tvio  parts  of  the  faid  landsy  t^d  aUhough  the  tUill  be  made  of  the, 

whole, 

12.  Or  holden  ofthi  king  and  others  by  knigW s-fervice. 

13.  And 


-1  J.  Andjball  be  good  far  two  partsy  though  made  of  the  whole.     ^■ 

14.  12  Car.  a.  cap,  24.  -^//tenures  by  knightVfervice,  and  See  tit.  Te. 
by  focage  in  capitc  of  the  king,  are  by  this  <7<f7  taken  away  and.dif-  ""fes(0.a> 
charged,  and  all  tenures  turned  into  free  and  common  focagey  fo  that 

new  ns  perfon  lies  under  any  rejirairit  in  the  difpofal  of  his  lands^  but 
be  may  druife  all  or  any  part  of  his  lands  by  hisjajl  will  and  tefta- 
ment  at  his  pleafure, 

15.  29   Car.  2.  cap^  3.     Jny  eftatcs  held  pur  auter  vie  or  the 
life  of  another y  /ball  be  devifable  ly  wilk 

(L  3)     What  might  or  may  be  devifed,  &c*        [  59  ] 

1.  TF  a  man  holds  three  feveralmanors^  of  three  feveral  lords  in  chi^ 
^  vetlry^  and  each  of  efual  value^  he  cannot  make  his  will  of  two 
of  the  other  manors,  leaving  the  third  mtinor  to  the  heirj  but  of  two 
parts  of  every  manors  for  otherwife  he  ihall  prejudice  the  other 
two  lords.     Br.  Teftament,  pi.  19.  cites  35  H.  8.    ' 

2..  Note,  for  law,  and  by  the  chancellor  of  England  and  juftices, 
that  if  the  tenant  who  holds  of  the  ting  in  capite^  in  chivalry  give 
eUl  his  land  to  a  flranger  by  an  a£l  executed  in  his  life^  and  dies,  yet 
the  king  fhaU  have  the  third  part  in  ward^  andjhall  have  the  heir  in 
ward  if  he  be  within  agCy  and  if  of  full  ave  he  Jhall  hav^  the  primer 
feijm  if  the  third  party  virtute  ijlius  claujula  in  thejlatute  32  H.  8. 
I.  Saving  to  the  iingy  wardsy  primer  feijiny  livery y  &c,  by  which  it 
appears,  that  the  intent  of  the  ?&  is,  that  the  king  (hall  have  fo 
much  as  if  the  tenant  had  made  a  will,  and  had  died  feifed ;  but  by 
all,  after  the  king  is  ferved  of  his  duty  of  it,  the  gift  is  good  to 
the  donee  againft  the  hcirj  quod  nota*  Br«  Teftament,  pL  24* 
cites  2  E.  6. 

3.  j1  thing  fufpended  may  be  devifed,  as  when  hufband  and  wife  S.  c.  cltsd 
Were  joint-tenants  of  lands  in  fee,  and  the  queen  had  a  rent  out  of  ^^  493- 
it  in  fee,  which  (he  gives  to  the  hulband  and  hi?  heirs  j  the  huiband  JJZ^^JJ  "^ 
devifes  the  rent  and  dies,  it  is  a  good  devife  notwithftanding  the  maybcde- 
fufpenCon.     Arg.  3.  Le.  154,  cites  D.  319.  [b.  pL  16- Mich.]  15  yifedj  as  if 

■pij  rcoffoes  \o 

^"^*  ufe  hcforp 

the  ftatnte  of  a?  H.  8.  be  diffeifedy  by  which  difTeifin  the  ufe  is  fufpende<1,  and  afterwards  during 
the  difTeifin  ccllny  que  ufe  by  his  will  devifes,  that  his  feoffees  ihall  re-enter,  and  then  make  an 
eiUce  to  J.  3.  in  fee,  the  fame  is  a  good  devife,  for  by  that  diflfeifin  the  truft  and  confidence  re<^ 
pofed  by  c«fiuy  que  life  in  the  feoffees  is  not  fufpended  ;  perWray  Ch*  J.  Le«  257.pU  345.  i3 
£Uz>  B.  R.  in  cafe  of  Manning  v.  Andrews. 

4.  Tenant  by  curtefey  grants  over  his  eftate,  and  the  grantee  dc* 
vifcs  it  and  dies.  This  was  held  a  void  devife,  and  out  of  the  fta- 
tute  of  Wills,  Cro.  E.  58.  in  a  note  cites  17.  Eliz.  Delapet's 
cafe. 

5.  What  me  has  as  executor  he  cannot  devife  to  another  5  for 
immediately  on  his  death  the  thing  is  to  the  ufe  of  the  firft  tcf- 
tator,  and  his  executors  have  it  as  executors  of  the  firft  teftator 
and  to  his  ufe.  PI  Com.  5x5.  b.  19  Eliz.  B.  R.  Branfty  v.  Gran- 
tfaatn.  . 

F  2  6.  It 


59  Dittife* 

Oodb.  jy.         6,  If  the  queen  grants  to  one  and  his  heirs  bona  i^  catalla  felonuM 
Pafch.  2<.     ^fiptivorum^  or  utlagatorum^  fines ^  amerciaments^  fcff.  within  fuch  a 
Eliz.  c.  T^,  vill  or  manory  the  grantee  cannot  devife  thcfe  to  another,  nor  leave 
J"  ca^«.of     them  to  defcend  for  a  third  part^  becaufe  they  are  not  of  any  annual 
V  ulUlJUfr    valae,  and  therefore  the  ftatutes  do  not  extend  to  them.     But  if  a 
torn  S.  P.     man  be  Iciled  of  a  manor  to  which  a  leet,  or.  waif  and  ftray,  or  any 
other  hereditament  which  is  not  of  any  annual  value  is  appendant  or 
appurtenant,  there  by  the  devife  of  the  manor  with  the  appurte- 
nances thofe  (hall  pa(s  as  incidents  to  the  manor  j  for  fince  the  fla* 
tute  inables  him  by  exprefs  words  to  devife  the  manor,  it  inables 
him  confequently  to  devife  it  with  all  its  incidents  and  appendants. 
3  Rep.  32  b.  cites  it  as  fo  refolved  by  Anderlbn  Ch.  J.  and  Peryam 
J.  of  C.  B.  on  conferences  with  divers  other  juftices,  Pafch.  25 
£liz.  in  Baker's  cafe. 

7.  It  hath  been  doubted,  whether  tithes  are  devifable  by  will ; 
faia  per  Cur.  Le.  23.  pi.  29.  Trin.  26  Eliz.  B.  R.  in  cafe  of  Withy 
V.  Saunders. 

8.  ^^Tit  «tt7«^/^ri  cannot  be  devifed.     2  And.  194,  195;  Trin 
29  Eliz.  in  pi.  II. 

[  60  J  '9.  The  words  erf"  a  will  were,  viz.  If  A.  pays  his  money  due  on 
mortgage  at  Michaelmas  next  (that  being  the  time  of  payment)  then 
1  devife  that  B.  Jhall  have  it.  This  devife  of  a  pojftbility  is  not 
good ;  per  Cur.  3  Le.  195.  in  pi.  244.  Hill.  29  Eliz.  C.  B.  and  de- 
nied the  cafe  cited  by  Femier  of  12  E.  2,  Fitzh.  Condition.  9.  where 
^  foch  devife  held  good. 

poph.89,  JO.  Lands  in  H.  vr^xt  jointured  on  the  wife.     The  hujband  in 

cordingiy.^"  ^^nfideration  Jhe  would  wgve  her  jointure  in  H.  devifed  to  her  the  ma^ 

3  Rep.  nor  of  T.  for  her  life.  She  agreed  to  the  devife.     Refolved  by  the 

25.S.  C—  greater  part  of  the  juftices  in  Cam.  Scacc.  that  the  leaving  the 

S.  c!  ^^     jtnntare  made  an  immediate  defccnt  by  relation  to  the  heir,  and  the 

devifor  was  not  fuch  a  perfon  having  lands  as  could  difpofe  of  it  ac- 

cording  to  thejiatute.    Mo.  254,  255.  pi.  401.  Mich.  29  &  30  Eliz. 

.•  Butier  V.  Baker. 

3 [9'  pl«  19.       ^  ^*  A  devife  of  an  advcwfon  in  grofs  is  void,  becaufe  it  is  of  an- 
ciecr  V.       nual  value,  whereof  the  king  fhall  have  the  third  part ;  per  Ander- 

R^'n  °K*^'i     ^^^  ^^*  J"  ^^^  ^^  ^^^^  ^^^^^  J-  ^^^^  ^  contra,  and  fo  it  was  ad- 

accordiilg.    J»^g^^-     Ow.  24  Mich.  33  &  34  Eliz.  in  Cleer's  cafe. 

!y.  12.  If  a  man  hath  an  hundred^  together  with  f clones  goods^finesy 

amerciaments^  &c.  and  fuch  cajual  hereditaments ^  they  may  be  de- 
vifed by  the  adts  of  wills  of  32  &  34  H.  8.  3  Rep.  33.  a.  Mich. 
33  ^  34  Eliz.  B.  R.  by  the  reporter  in  the  cafe  of  Butler  v.  Baker. 
.  13.  Tenant  in  capite  of  three  meJfuageSy  of  two  infecy  and  of  one  in 
taily  all  being  held  in  capite^  and  devifed  all  his  meflliages  to  afiran- 
gcr  ;  it  was  holden  that  the  devife  was  good  within  32  H.  i'fir  the 
two  manors  which  he  held  in  fecy  and  void  for  the  third.  For  he 
being  tenant  in  tail  of  the  third  manor,  and  that  defcending  to  his 
iffue  is  a  fufficient  performance  of  the  ftatute  of  32  H.  8.  and  the 
intent  of  it  fatisfied.  Cro.  E.  286.  pi.  3.  Trin.  34  Eliz.  B.  R. 
Jernengham  v.  Cornwallis. 

•  Abr.Eqii.       14.  I^iberties  appendant  to  land  are  devifable  as  thofe  ^^ich  are 

0  cltcJVi^^'  ^^^''S  ^"^  ^f  ^^  '^^-    A  ♦  reverfton  on  an  entail,  whereto  no 

rent 


redt  is  aiihexed,  is  deyUable,  yet  it  is  not  of  any  anniud  value.  Aff.  3^  ad- 
Cro.  E.  J69  Mich.  36  &  37  Eliz.  C.  in  cafe  of  Cleer  v.  Peacock  {^^f^ll;* 

tail  to  him  «nd  Che  heirs  of  his  body  with  the  reverfion  expe^nt  in  fee,  cannot  devife  the  land 
10  fee  to  anoclieo  thuugn  he  dies. without  ilfue.  And  ibid.  marg.  f;ives  thereafon»  becaufe  at  com^ 
MM  iawii  tuas  only  a  poffibilityy  and  no;  grantable  or  devifeable»  but  whether  fuch  a  reverfion  coUUl 
bederifed  by  parol  withia  the  cuftoncif  fee  Styl.  409,  410*  dpbiutur  ;  and  there  faid  that  the  (t»- 
tuteof  Weit.  2»  helped  not  the  cuftom. 

15.  Where  a  man  hath  a  rent  out  of  lands  to  him  and  to  his  heirs  M0.625.pU 

during  the  life  of  another,  he  cannot  devife  this  rent,  either  at  com-  ^a^' he  mar 

monlaw,  or  by  the  ftatutes  32  &  34.  H.  8.  of  Wills,  becaufe  he  is  devife  it  by 

notfeifed  of  an  abfolute  eftate  in  fee,  but  only  during  the  life  of  thcftat»per 

another;  and  the  ftatutes  require  that  the  teftator  (hould  be  feifed  pjj'jjf^?^^ 

of  an  abfolute  eftate  in  fee.     Qourt  divided  and  fo  no  judgment*  popham* 

Cro.  E.  804,  [J.  5,  Hill.  43  Eliz.  B.  R.  Gawen  v.  Ramts.  Jaid  that 

this  cafe 
bad  been  put  ti>  the  juftices  at  Serjeant's  Inn  in  Fleet-Street,  a(id  many  of  them  were  of  opiuioD* 
it  was  not  devifeable.     Et  ;u'j()rnatur.     Cro.  £.  805.  S.  C. 

116.  The  ancient  y^w^/f  of  the  crown  are  heir-looms  and  fhall  de- 
fcend  to  the  next  fucceiTor  and  are  not  devifable  by  teftament* 
Co  Litt.  18.  b.  I  . 

17.  If  a  man  be  feifed  of  a  houfe  and  poiTefled  of  divers  heir^ 
homsy  that  by  cuftom  have  gone  with  the  houfe  from  heir  to  heir, 
^mo  by  his  wiH  devifeth  away  thefe  heir-looms^  this  devife  is  void ; 
for  the  will  takes  effefi:  after  his  death,  and  by  his  death  the  heir- 
looms by  ancient  cuftom  are  vefted  in  the  heir,  and  the  law  prefers 

the  cujlom  before  the  devife  ;  and  fo  it  is  if  the  lord  ought  to  have   L    ^  ^    J 
a  herriot  againft  his  tenant^  and  the  tenant  devifes  away  all  his  goods^ 
yet  the  lord  {hall  have  his  herriot  for  the  reafon  aforefaid.     Cot 
t,itt.  185.  b. 

18.  An  incumbent  feifed  in  fee  of  an  advowfon  devifed  the  next  RoH.Rcp. 
prefentationyViz.  that  his  executors,  two,  three,  or  any  one  of  them  ".^  /   1^ 
{hould  prefent  J.  S.  when  the  church  {hould  become  void;  though  Pynct)onv. 
the  church  becomes  not  void  but  by  the  death  of  the  devifor,  this  Harris  S.  C. 
h  a  good  devife  for  though  the  will  has  no  eftedt  but  by  the  death 

of  the  devifor,  yet  it  has  an  inception  in  his  life  time,  and  this  {hall 
make  it  good.  3  Bulft.  42,  43.  Trin.  13  Jac.  by  Dodcridge  J.  in 
cafe  of  Harris  v,  Auftin. 

•  19.  A  naked  ^tf^/7//y  cannot  be  devifed,  but  an  intere/l  though 
it  be  in  contingency,  may;  agreed  ;  per  Cur.  2  Roll,  Rep.  129.  Mich, 
17  Jac.  B.  R.  in  tixe  cafe  of  Child  v.  Baily. 

20.  Copyholds  are  iiot  devifeable  by  will  within  the  32  H.  8.  of 
wills  ;  agreed;  2  Roll.  Rep,  383.  Mich,  21  Jac.  B.  R.  in  the  cafe 
pf  Royden  v,  Malfter. 

21.  In  fomc  cafes  a  man  may  devife  a  right  ofentry^  as  Termor  So  where 
clevifed  his  term  is  ouftcd  and  died,  the  executors  enter  now  the  ^  ^^'*^  "^^^^ 
devife  is  gQod.     Arg,  2  Roll.  Rep,  426.  Hill,  ^l  Jac,  B.  R.  in  the  ^^i^'i^eAat 
fcrjeant's  cafe,  tin  im-,  ofu^ 

and  before  regrefs  dies,  if  executor  enters  or  recovers  the  icrra,  the  devife  is  good.    Ibid. 


22.  If  jf*  devilfes  a  term  to  B,  and  dies,  and  B.  de-olfes  it  to  C,  and   A.  had  a 

igrees  to  the  firft  dpvife,  the  deviife  is 
F  3  good, 


^cs,  and  the  executor  of  A.  agrees  to  the  firft  dpvife,  the  deviife  is  ^^^"^  ^"'"  ^ 

^     ^  %.    ^  ^^        *  ,     1000  year? 


6i  lOf^ife, 

*nd  devifed  good,  and  the  executor'of  A.  is  compellable  by  C.  to  aifent.  Ai;g« 
K/^?r^L    »  Ro"-  R-  426.  Hill.  21  Jac.  B.  R.  in  the  Serjeant's  cafe. 

iter  to  C.  and  made  D.  executor ;  C.  devifed  his  iotereft  to  J.  S*  the  qoeftion  was  thereupon* 
Whether  this  tertriy  if  nd  ajftnud  to  by  the  execut'jt,  and  which  patted  only  as  an  executory  devifeji 
could  pafs  by  the  will  of  C.  the  devifee  }  and  held  that  it  was  only  a  piffibiHry,  and  that  nothinj^ 
paired,  per  Holi  C,  J.  who  cited  Mar.*  1 37.  Southward  v.  Millward.  And  Holt  faid  thac 

the  executor  mud  aflcnt  to  a  legacy,  elfe  nothiug  paflcs  in  the  cafe  of  a  term«  1 1  Mod*  »7«  Trio* 
6  Anil  B.  R.  in  cafe  of  Bninker  v.  Cook* 

Though  a  ^3'  ^  ^^^fe  ^^  aSlioff.  maj^  be  devifed  j,  as  if  A.,  is  in  debj  by  bon^ 
^^on  Mn-  ^^  ^'  ^^  ^^^'*  *"^  ^*  devifes  the  ipoA  to  C.  w^cfw  the  executors 
notbetraiif-  have  recovered  agalnft  A*  they  ihall  pay  it  tp  C.  and  C*  ihall  have 
feired  over  no  Other  lool,  but  this  5  fo  ir  mortgagee  devifes  that  C.  (hall  hav.^ 
vct'^aajrfr^  the  money  that  mortgagor  owes  bim^  apd  afterwards  the  mortgagor 
which  arifes  p^ys  the  moncy  to  the  executors^  they  {hall  be  compelled  to  pay  it 
from  am  in-  to  C*  Arg,  2  Kolh  R.  426.  Hill.  21  Jac.  B.  R.  in  the  Serjeant's 
f'J{  »^,       cafe. 

land,  or 

which  is  an  intcreft  may  be  well  transferred  over;  per  Popham.  Cro.  E.  6;8.  in  cafe  of 
Ards  V.  WatjcirtS"  Teftator  cannot  efl^ually  devife  debts  owing  to  him,  foi;,  if  he  ilocs,  the 

iuit  foi'  them  muft  be  in  the  executor's  nnme,  and  fo  muft  the  releafe  or  acquittance  fur  then), 
and  not  in  the  legatee*s  hame.  But  wlien  they  are  received  (if  there  are  no  debts  to  p;»y)  the  ex- 
ecutor ought  to  deliver  tb^m  to  the  party  to  whom  the  bequefl  is,  and  is  cnropellable  to  do  it  ill 
court  of  confciente,  or  in  the  (piiitual  court,  and  in  fuch  fenfe  a  bequeft  of  matey  payabU  on  t^t- 
gi^e  is  good,  but  not  ottierwife.    Wentw.  Oii.  uf  Executors  18. 

• 

24.  Wh^re  a  man  has  a  joi/it-intere/i  in  chattels  devifable^  &c.  at 

the  time  of  his  death,  a  devife  made  thereof  is  nothing  Worth,  c^ufa 

patet.     And  where  fuch  chattels  are  annexed  unto  the  freehold  or 

inheritance,  fo  as  they  cannot  be  fevered  from  the  fame  by  him,  who 

has  property  in  them  ;  then  a  devife  made  by  him,  who  has  pro*- 

perty  in  them  is  not  good.     Perk.  f.  526. 

Co.  Litr.  25.  Term  in  right  of  the  wife  is  not  devifeable  bv  the  hufband  by 

iills  P.^'  ^'^  ^'^''  ^°"g*^  ^^  may  difpole  of  it  in  his  life-time.     Cro.  C.  344, 

and  fo  if  one  345-  Hill.  9  Car.  B.  k.  cites  the  cafe  of  Branfby  v.  Grantham^ 

be  tftited      PI.  C.  523. 

for  years 

by  extent,  &c.  in  right  of  his  wifei  or  has  the  next  avoidance  of  a  church  in  her  right,  he  canno( 

by  will  bequeath  any  of  thefe.    Wentw.  Off.  Executors,  18,  19. 

r   62   ]  '    *^'  m^^^'  h  fft^PP^^y  as  to  the  devifor  and  devifee,  fhall  be  held  as 
"'an  cftate,  and  fhall  pafs  between  them  as  an  eftate  by  the  devife  with* 

in  the  ftatute  32  H.  8.  per  Jones  J.  Jo.  457.  Tfin.  16  Car.  B.  R. 

And  to  this  purpofe  he  cited  4  Rep.  53.  a. 

27.  He  that  has  a  pojftbility  of  a  term  after.the  death  of  another 

may  devife  itj  decreed,     PoUex.  44.  16  May,  16  Car.i.  Veizy  v. 

Pinwell. 
1^  ^Trin  ^^'  ^  devife  of  a  leafe  for  years  to  A.  S.  during  his  lifcy  remain-* 
"Ann"**  ^*^r  '?  7*  ^'  who  makes  his  will  and  devifes  the  fame,  and  dies ; 
B.  R.  Holt  this  is  void,  for  it  being  but  a  poifibility  it  cannot  be  devifed,  and 
S^'c'^as'^*^  aftef  the  death  of  A.  B.  it  fliall  go  to  the  executors  of  J.  H.  Mar. 
hcid'^at      ^37'  P'-  ^09'  Mich,  17  Car.  Southward  v.  Millward. 

jt  was  only  a  poflibillty,  and  that  nothing  paflcd  by  the  will  ;  and  faid  that  it  is  hard  to  imagine 
fuch  a  prepofterous  thing,  that  he  couhl  difpofe  of  a  term,  which  was  not  his  but  another  man's  ; 
but  faid  he  ihouKI  give  no  pofitive  opinion  therein^  it  not  being  the  prefeni  cafe, 

29,  Two  jointenantSj  and  to  the  heir  of  one  ofthpn  he  that  has  the 

reveriion 


rcverfion  eannot  devife  it;  per  Windham.  Twifden  J.  -faidi  di^t 
there  had  been  opinions  bodi  ways,  and  that  it  had  often  b^ti  a 
queftion.  Raym.  40.  Mich.  13  Car.  2.  B.  R. 

30.  A  portion  was  fettled  by  deed  of  J,  on  B,  and  Q  hjs  children,  af 
fhoidd  be  unmarried  or  not  provided  for  at  the  time  ^  the  faid  A*5  ^- 
cee^fj  at  their  reipedbve  ages  of  twenty-one.  B.  was  married  to 
M.  and  had  (bnxe  allowance  for  maintenance  made  him  %y  A.  viz* 
30I.  a  year  paid  to  B.  during  the  (aid  B's  life,  and  afterwards  to  M. 
to  long  as  A.  lived.  B.  devilled  his  portion  to  M.  his  wife,  whom 
B.  .made  his  executrix.  Decreed  the  portion  to  M.  Ch.  Rep.  254. 
17  Car.  2*  Corbet  v.  Morris. 

31.  An   eftate  defcendable  and  determinable  upon  the  death  of  te^-  Lands  in 
,nant  in  tail,  is  not  devifable  within  32  H.  8.  &  34  H.  8.     But  j^^JJIJ,^ 

eftat;esof  inheritance  within  that  ftatute  are  eflates  of  fee-fimple  only.  y^\\\^  co. 

Saund.  26  !•  Pafch.  21   Car.  2.  in  cafe  of  Took  v.  Glafcock.  Liu.  m. 

a.— —I. 
Salk.  619.  pi.  X.  Pafch.  vt  W.  3.  Holt.  Ch.  J.  in  cafe  of  Machil  ▼.  Clark^  cited  Sitmou r's  c  as  k, 
that  wbere  a  txmaoc  in  tail  bargained  and  fold,  the  bargainee  has  a  defcenUable  fee  and  held  this 
cafe  for  law,  but  denied  ibe  cafe  of  Tpok  and  Clafgock ;  Saund.  260.  and  iikcwife  Lict.  S.  6i2« 
\l  be  taken  Hcerally. 

32.  Xhe  money  oi  zn  orphan  of  London  not  recovered  b^  the  huf-  Chan.Cafei 
.band  before,  his  death^  is  not  devifable  by  the  hufband  ;  decreed.  *^'  ^-^^ 
per  Bridgman  K.  &  al'.  2  Vent.  341.  Mich.  22  Car.  2.  in  Cane 
Pheafaht  v.  Pheaiant. 

a 3.  An  Interejt  in  a  truft  is  in  equity  affignable  or  devifeable. 
han.  Cafes  21  r.  Trin.  23  Car.  2.  per  W^d  J.  .and  agreed  by 
Rainsford  and  the  mafter  of  the  rolls  m  the  c^fe  of  Cornbury  y« 
Middleton. 

34.*  Breath  of  an  agreement  is  a  chofe  en  a&ion  and  not  deviiable; 
Arg.  Chan.  Cafes  208.  And  by  Windham  J.  and  Ld.  Keeper  ac- 
cordinglVf  Ibid.  tog.  Trin.  23  Car.  2.  Cornburv  v.  Middleton. 
.  35,  The  court  faid,  that  the  ftatute  of  Wills  32  H.  8.  cap.  I. 
had  hegotien  more  debates,  fuits^  and  troubles  than  it  remedied^  and  was 
of  greater  mifchief  than  the  common-Jaw,  3  Keb.  450.  pi.  14; 
Pa£h.  27  Car.  2.  B.  R.  in  cafe  of  Gunton  v.  Andrews. 

36.  If  the  e/fate  of  the  devrfor  be  turned  to  a  right  at  the  time  of 
his  death,  the  will  cannot  operate  upon  \t\'  per  Ellis  J.  Mod.  2x7* 
Trin.  28  Car.  2.  C.  B. 

37.  Ld.  Chancellor  (aid  he  cannot  tell,  but  before  the  ftatute,  if  a 
mortgagee  before  the  conditio/i  broken  had  made  a  devife,  &c.    it  is 
void  \  for  a  condition  is  not  devifeable,  but  after  forfeiture  the  equi- 
ty of  redemption  is  devifeable^    2  Chan.  Cafes.  8  Mich.  31  Car.  f   6^    1 
ju  Anon.  .  ,      /  L      o    J 

38.  \ie\\kofachattle  real  in  grofs  is  good,  if  the  circumftances 
about  nuncupative  wills  fet.dQwn  in  29  Car.  2.  cap^  3.  be  obferved. 
Sed  e  contra  where  a  leafe^  &c.^  is  ordered  to.  attend  the  inheritance^ 
2  Cane.  Cafes.  40.  55.  {lill!  and  Trin.  33  Car,  2.  Tiffin  Vs 
Tiffin.  .  ^     <  !    - 

39.  Lands  are  (ettled  on  marriage,  and  a  term  r a! fed  for  dapt^h^,^ 
(ers  fortu>tes ;  the  only  child  is  a  daughter,  on  whom  the  fee  dcfcends.-, 

Jhe  dies  ao  infimt  and  incbbted,  and  devifed  a%iuaj  the  portion  charged 
' F  i^  on, 


6$  Defiife* 

en  the  eflate ;  her  heirs  infifted  the  term  was  merged  in  the  daughter, 
as  being  alfo  heir  at  law,  Mafter  of  the  Rolls  decreed  the  portion 
to  go.  5Ccordi;ig  to  the  will  of  the  daughter,  and  fo  relieved  againft 
the  merger.  2  Vern.  R.  90.  pi.  86.  Mich.  1688.  Powell  v. 
Morgan. 

40.  Land  fettled  by  a  voluntary  fettkment  cannot  afterwards  Ijte 
devifed  by  will  of  the  fenjc  perfon,  tiiough  for  payment  of  his  debts. 
Vern.  464.  pi.  444.  Trin.  1687.  Bale  v.  NeMrton. 

41.  A.  having  remainder  in  tail  with  reverfion  in  fee  devifed  to^ 
cnefin  in  fatly  remainder  to  the  other  ^»/^^i  it  is  good,  becaufe  it  alters 
the  tenurp.  i  Salk.  233.  pi. .  11.  Trin,  9  W.  3.  B.  R.  Badger  r. 
Lloyd. 

42.  J.  S.  who  was  to  have  had  a  confiderable  advantage  by  a 
will,  was  drawn  in  by  fraud  and  falfe  fuggeftions,  to  make  a  com* 
pofition  for  his  intereft,  and  to  give  a  releafi  y  AfterwTords  J.  S. 
bemg  fenfible  of  the  fraud  makes  his  will,  and  thereby  fafter  other 
legacies)  he  devifes  all  the  reft  of  his  goods  and  chatdes  whatib-- 
ever,  to  his  wife,  upon  condition,  that  (he  paid  all  his  debts,  and 
made  her  fole  executrix ;  and  it  was  held,  that  his  right  tofet  aftde 
the  rtleafe  was  devifable,  and  the  words  proper  for  that  purpofe. 

^  Decreed,  Trin.  1701.  Abr.  Equ.  Cafes  175,  176,   Trin.   1701. 

Drew  V.  Merry. 

43'.  Difleifee  devifed,  and  after  re.cnters,^  the  devife  is  good. 

.becaufe  by  die  entry  he  was  feized  ab  initio,  fo  as  he  might,  bring 

trc^afs;   Arg.  quod  fuit  conceflum.     i  Salk.  237.  Mich*  6  Ann. 

3.  R«  in  cafe  of  Bunter  v.  Cooke. 
11  Mod.  44..  A.  devifes  his  manor  and  before  his  deceafe  a  tenancy  efcheats 
"s'  c  ^'  *"^  ^^^^  ^^  teftator  dies.  The  queftion  is,  whether  die  efcheated 
by  Hoit.  tenancy  (hall  pafs,  becaufe  the  manor  is  devifed  and  that  is  part 
Ch.j.-— ^  of  it,  for  this  tenancy  is  not  devifed  as  a  diilin£t  thing,  but  as  a 
It  was  ad-  part  of  die  whole  which  he  could  devife;  Per  Holt  Ch.  J.  Gibb, 
h  mould'''*   231.  Mich.  6  Anm  B.  R.  in  cafe  of Bunter  v.  Cook. 

pafs.     I.  Salk,-2i38.  in-  caf«  of  hunter  v.  Goke. 

II  Mod.  4.5.  A  man  feifed  (f  a  reverfion  exfe^fant  on  an  eftate  for  life 

by  H^r  de^yis  itj  and  afterwards  tenant  for  life  diesj  and  dien  the  fixator 

Ch.  J.  in  S.  diesy  yet  it  paffes ;  Per  Holt.  Ch.  J.  Holt's  Rep.  24^.  pi.  13.  Mich;, 

c.  and  that  6  AiMi.  in  cafe  of  fironcker  v.  Coke. 

fo  it  is  of 

lands  in  reverfion  expediant  on  an  eftate  tail,  and  before  hi»  death,  the  tenant  in  tail  die$ 
without  ifTue,  thefe  latuis  will  pafs  though  a  reverfion  only  at  the  time  of  nnaking  the  yfWlJt 
becaufe  he  is  feifed  at  the  tipip  as  much  as  he  can  be ;  and  it  is  a  certain  prcfent  intereft, 

though  to  commence  in  futurd,  and  all' the  eftate  he  could  give  he  intended  him. Gibb. 

231.  S.C.  and  S.P.  by  Holt  Ch.  J.  i   Salk.  237.  pi.  16.  S.C.  &  S.  P.  agreed  per 

Cur. 

Ch.  Prec.  ^5^  An  equitable  intereji  is  ts  well  deWfable  by  will,  as  a  logal 
310. 5.  c     ^^^^^^     ^  y'^^^  j^^  ^g^^  jj.j,^  ^         GreenhiU  v.  GreenhUl. 

47.  Kfutuire  interiji'h  devilable.     Per  Cur.  %  Vern.  679.  Hilt 
^3711.  GreenhiU  v.  Gr.eenbiJl. 

48.  Though  a  condition  be  not  in  ftricknefs  of  law  deviiable,  yet 
fincc  dxcjlatute  of  Ufes^  the  devifee  may  take  benefit  of  it  by 

air 


an  emiitable  conftruftion  of  that  ftatute ;  per  Mafter  of  th«  RoOs 
and  jLaL  Chancellor.  Mich.  lytS.  Ch.  Free.  487.  Pa(ch.  17 18. 
Markes  v.  Nlarkes. 

49.  Though  the  father  may  by  will  difpoie  of  the  guarJianfibip 
€f  a  child  till  twenty-one;  yet  though  a  child  be  a  lunatick  he 
cannot  difpofe  of  the  guardianfliip  of  fuch  child^  if  abeve  the  age 
ef  twenty^we^  Per  Lord  C  King.  2  Wm's  Rep.  (638)  Mich. 
1731.  Ex  parte  Ludlow. 


(I.  4)     New  acquire4  lands.     Fafs  in  what  Caies« 

I.  ¥  F  a  man  dcvife  certain  lands ^  as  the  manor  (f  D.  or  WhiteacrCy  Holt.Cfc* . 

*   and  has  nothing  in  it  at  the  time  of  making  his  wiH*  but  he  J« »"  tb« 
purchafesdiem  afterwards,  they  fhaJl  pafs  to  the  devifee,  becaufe  it  fug^f**L 
ihall  be  tidcen  his  intent  was  to  purdiafe  diem,  and  if  they  ihall  Brunkerv. 
not  pais,  the  will  is  void  to  all  intents.     Arg.  PI.  C.  344.  a.  Trin.  ^ok^j 
10  Eliz.  per  Lovelace  feijeant,  in  the  cafe  of  Brett  v.  Rigden.  Y^^!^X^ 

nion  with  this  of  ferjeaoC  Lovelaiie,  but  when  he  came  to  deliver  the  opinion  of  the  court  lie 
beld  it  not  to  be  law,  and  held  that  39  H.  6.  18.  b.  Br.  Devife,  15.  does  not  warraric  that  ofi- 
nlon,  (to  which  Powell  J.  who  likewife  held  otherwife  before,  now  agreed)  Holt's  Rep.  447. 
Bronker  v.  Cook..— 7  Mod.  127,  izS^  S.  C.  clced  and  remarked  upon  by  Hole  Ch.  J.  accur* 
^ngly* 

2.  Devife  of  lands,  in  which  devifpr  has  nothing,  and  afier  he 
furcbafes  the  land^  this  is  no  devife  within  the  ftatute  of  wills.  Mo, 
^55.  pi.  40X.  Mich.  29  &  30  Eliz.  in  ca(e  of  Butler  v.  Baker. 

3.  In  an  eje(5iione  iirmae  for  lauds  in  Weftminfter  it  was  faid  by  S.  C  cited 
all  thejuftices  to  the  jury,  that  if  a  man  hath  a  leafe^  and  dijpofeth  Er?°^' 
cfit  by  his.  willy  and  after  Jur renders  it  and  takes  a  new  Isajey  and  Holt's  Rep. 
after  dies,  that  the  devifee  Inall  nol  iiave  this  laft  leafe,  becaufe  this  247.  in  cafe 
'was  a  iJain  countermand  of  his  will.     Goidf.  0%,  pi.  6.  Trin.  -20  ^^  x conker 
Eliz.  Afbby  V.  Laver-                                                                        ^  ^'.^^^^ 

4.  B.  f^ed  of  the  manors  of  H.  and  T.  and  Prior's  land,  hath  Mo.a54. 
iffue  W.  T.,L.  and  R.  W.  marries  E.  afterwards  ^^  father  makes  a  s!  clamed 

fieoffhunt  tf  H.  to  the  ufe  of  the  fon  and  the  wife  in  tail  for  the  jointure  -1-1     d. 
^tbe  wife  and  dies  \  the  re*i>erfion  of  H,  with  the  other  lands  defcend  348.  pi. 
ta  the  eldeji  fony  who  devifes  the  manor  of  T.  to  his  wife  for  her  |™^'  ^* 

jointure  in  recompence  of  dower  and  jointure  in  the  other  landSy  with  the  greater 
iiivers  remainders  over  to  his  brothers  and  dies,  having  iffue  G.  p^rt  of  the 
Thefe  lands  were  held  in  capite.     The  wife  refufes  her  jointure  en  fays^that^of 
pais^  and  enters  into  T.  held  here  that  her  refufal  (hall  have  relation  the  fame 
only  as  to  H.  and  not  to  the  manor  of  T.  and  the  will  here  fhall  opinion 
take  effefi  at  the  time  of  his  death,  fo  it  /hall  remain  as  to  the  ch'^*}^^*^ 
lieir,  and  the  refufal  of  the  wife  fliall  not  make  good  the  will  for  a  Mnnwood 
third  p^t,.  which  was  void  when  the  devife  took  efFe£t  (viz.)  at  iuthir 
the  time  of  the  death  of  the  devifor.     But  upon  the  ftatutes  of  p^*ft"T7 
wills  it  was  held,  that  after  the  27  H.  8.  and  before  32  &  34  H.  8.  s.^c.  rei;>'i- 
ihe  manor  pf  T.  was  not  devifable,  and  W.  B.  having  not  purfued  ^e  1  Sv  \\^ 
^c  power  given  him  by  the  ftatutes  of  32  &  34  H.  g.  it  wa?  re-  greater 

ibl ved  that  the  will  was  void  for  part  ot  ihc  manor  of  T.  (ift,)  sclth-; 

E\ery  cafe  of 


64  X  tJettitt* 

Banter  Evcrjr  perfon  v^lio  had  a  power  of  devifing,  muft  be  a  perfon'  havmgf 

Ref^ved  which  imports  two  thitigs,  ownerihip,  aiid  the  time  of  ownerihip, 

according  for  he  ought  to  have  the  land  at  the  time  of  making  his  will,  and 

fo  tfkis  opi*  then  the  ftatute  gives  him  a  power  to  difpofe  of  the  two  parts  which 

won.  Hill.  j|g  jmd .  bm  ju  this  cafe  the  devifor  has  not  the  manor  of  IL  for  he 

lalch.'6  ^^  lus  wife  were  joint  tenants  thereof  during  the  coverture;  £b 

Aiio*an4  .that  he  himfelf  had  it  not;  and  to  every  will  there  are  two  things 

JjCich. «  requilite,  the  writing,  and  the  death  of  the  devifojr ;  but  in  this  cafe 

v^b  terai  'iwther  ♦  the  commencement  or  the  end  of  it  was  full  and  perfe4ft ; 

judgment  for  at  the  time  of  the  writing  and  the  death,  he  had  no  power  in  r e(pe<Si 

y^8^^«"  of  the  iointieftate  of  H.  to  difpofe  of  the  manor  of  T#  arui  by  the 

c.  B.  wt^ftt-  ^^*  "•  furvives  to  the  wife,  and  part  of  T.  prefently  deicends  to 

pra,  upon  the  heir.     (2dly,)  The  toftator  ought  to  have  afole  eftate,  as  well 

fp^iai  vtT"  in  the  land  which  he  leaves  to  defcend  to  his  beirj  as  in  the  land 

cS^mentr  which  he  devifes,  but  here  at  the  time  of  making  his  will,  and  at 

and  affir-  '  the  time  of  his  death  he  had  a  joint-eftate  with  his  wife,  to  which 

iiwdaftcr-  (hc  could  not  agree  during  the  coverture,  wherefore  the  teftator  had 

Somfproc.  -^  power  to  difpof^  of  but  two  third  parts  of  that  whereof  he  was 

iipon  a     *  fole  feifed,  either  at  the  time  of  making  his  will,  or  at  leaft  at  thfi 

writ  of  tintie  of  his  death,     (sdly,)  The  ftatutes  give  a  liberty  to  difpofe  of 

•7  A     1  ^^  ^^^^  ^^^^  ^^'  ^^*         ^^^^  ^^  cannot  difpofe  by  fome  a& 
•    L  ^5  J  executed  in  his  life-time,  this  ihaU  not  be  taken  for  anv  of,  &c. 
vrfiereof  he  may  difpofe  two  parts  by  authority  of  this  ad;  but  i^ 
this  cafe  he  could  not  make  any  difpofition  of  the  manor  of  H.  but 
only  during  the  coverture.  (4thly,)  The  ffatilte  intended  the  lord 
ihould  have  an  equal  if  not  a  greater  benefit  foe  his  diird  part,  sts 
die  devifee  ihould  have  for  his  two  parts,  but  in  this  cafe  the  devifee 
would  have  two  parts  abfolutely,  and  the  king  but  a  poffibility  for 
his  thir^l^fpart,  if  fo  be  that  the  wife  fliould  difagree  thereto,  which 
wophfmake  the  king  in  a  worfe  condition  than  the  devifee ;  for 
the  wife  may  or  may  not  refuie,  and  no  time  is  fixed  for  her  refufal* 
(5tbly,)  The  third  part  ought  to  defcend  immediately,  without  a 
mean  time,  but  here  it  furvives  to  the  wife,  and  part  of  T.  defcends 
to  the.  heir,    which  ought  not  to  be  devefted  out  of  the  heir  by  any 
fubfequent  agreement.     If  a  man  be  feifed  of  three  acres  by  knight- 
fervice  in  capite  and  makes  a  leafe  of  one  of  the  acres  for  iife,^ 
and  then  devifes  the  two  acres  and  dies ;  this  devife  is  void  for  a 
third  part  of  the  two.  acres.    3  Rep.  25.  a.  to  37.  a.  Mich.  33  & 
34  Eliz.  B.  R.  Butler  v.  Baker. 

.  5*  A  man  devifed  all  his  lands  in  A.  and  afterwards  purchafed 
lands  in  the  fame  town,  and  afterwards  one  comes  to  him  to  take  a 
leafe  of  this  land  newly  purchafed,  which  the  teftator  refufed  to  lef^ 
%T\i.  fiid  that  tbefe  lands  new!^  purchafed  Jbould  go  aj,  his  other 
lands ;  ai^d  upon  his  death-bed  adds  a  codicil  to  his  tvillj  hut  Jays 
nothing  rfbis  purchafed  landsy  and  adjudge^  that  the  purchafed  lands 
(hall  pais.  2  BrownU  74,  75.  cited  as  adjudged  Trin.  37  £liz« 
Bedford  v.  Vernam. 

6.  Termor  devifes  hii  term  to  B.^  and  then  mortgages  itj  and 
redeems  it  and  dies;  B.  (hall  have  the  refidue.  D.  143.  b#  pi*  55* 
Marg.  circs  40  &  41  Eliz.  B.  R.  Uov/e's  Cafe* 

7^.  A4 
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^.  A.  devifes  land,  and  then  aRens  and  npurcba/is  It  and  dln» 
Ter  ViTalih  J.  The  devi/ee  ihall  have  it.  D.  143.  b.  Marg.  pU 
^S-  ci^es  40  &  41  Eliz.  B.  R.  Hewit's  cafe. 

8.  Lands  were  cmitraSied  to  be  purckafidy  but  before  the  convey-  -  Thefe 
ance  was  made  the  purchafor  died,  having  devifed  the  land,  &c.  T^y^^Vj^ 
per  Cur.     The  devife  is  good,  becaufe  the  vendor  after  thecontrad  and  the 
flood  truftee  for  the  vendee.     Chan.  Cafes.  39.  Trin.  15  Car.  a*  purchaCar. 
Pavie  V.  Beardfliani,  and  cites  it  fo  ruled  about  1657*  in  lady  ^^^  *^^ 
f  ohaiijc  s  c^fe.  4iiitb«fer# 

admittance,  and  deTifed  them  by  his  will.  If.  Ch.  R.  76.  Mich.  13  Car-  s«  Davie  v.  BevarfluMW 
S.  C.  '     3  Chan.  Rep.  4.  5.  S.  C.  stnd  cites  1651.  lady  Foham's  cafe.— — K.  Chan.  Rijp. 

77.  cites  16^1.    Ijidy  Foliamb's  cafe>  ruled  accordingly. 

• 

9-  If  a  man  dcvifes  all  his  lands  for  payment  of  his  debts,  and  ^'^2** 
purcbafes  lands  afterwards^  Lord  Keeper  (aid  he  would  decree  a  fale  ^^  jvi|ch» 
l|ioush  there  were  no  precedei^t  articles^  ^  Chan.  Cafes,  144,  Trin.  jo  Ocn.  9, 
35  Car.  2.  Prideau^  t,  GibbiBn.  *«  Can«. 

10.  If  a  man  devifes  a  term  fhr  years  wbUb  be  bad  n^  at  tbe  f '^•*^* 
tinu  if  tbe  devifty  but  purchafed  Ibme  time  before  his  death.  Holt,  p^  greacir 
Ch.  J.  in  *  delivering  the  opinion  of  the  court  in  cafe  of  Brunker  doubted  by 
^alias  Bunter)  v.  Cook,  £iid  he  doubted  very  much  whether  it  Holt.ch.J. 
would  be  good.     Suppofe  for  the  purpofe,  one  takes  a  college  leafe,  \^  ^ 
and  another  makes  his  will,  and  fhould  devife  that  leafe  away  to  Wm's  Rep. 
another,  and  afterwards  the  teftator  (hould  purchafe  that  coU^e  '^9-  i^  < 

4and,  fubfequent  to  the  making  of  his  will,  the  queftion  is  whether  $^0,3^^ 
this  would  be  a  good  devife  ?  and  faid  he  was  inclined  to  think  this  fays,'  thac 
ivpuld  npt  be  a  good  devife.     11  Mod.  126.  Trin,  6  Ann.  notwith- 

.  ftanding^ 

the  doubt  the  court  of  B.  R.  feems  to  have  been  in  in  that  cafe,  whether  a  leafe  for  years  would  pab 
by  a  wiUmade  before  tbe  pufohafmg  thereof,  it  has  been  clearly  held  to  pa£s  by  fuch  will. 

1 1.  A  man  dtulfes  oM  bis  Jnn(f  \n  taily  ^ nd  afterwards  turfbafes  L  4 
9tber  landsy  and  dies  witbeut  retublicatieny  thofe  purchased  lands 

will  not  pfiifs  \  but  if  he  republiines  the  will  in  fuch  maqner,  and 
with  fuch  circumftances,  as  are  ncceflary  to  compleat  execution  of 
an  original  will,  then  the  purchafed  lands  will  pafs  as  by  ^  original 
will;  Per  Holt  Ch.  J.  in  delivering  the  opinion  of  the  ^ourt.  11 
Mod.  127.  Trin,  6  Ann.  B.  R.  in  cafe  of  Brunker  v,  Cbpk. 

12.  Holt  Ch.  J.  doiibted  much  if  a  chattel  real  purchafed  after  TSalk.ist. 
tbe  will  made  will  pafs  by  the  will.     Gibb.  228,  6  Ann.  B.  R.  in  Mich.  6 
fafe  of  Brunker  V.  Coke,  '  the"s.c.& 

S.  P.doabted  per  cur.— — Ld.  Ch.  Parker  faid,  that  leafes  which  the  teftator  had  at  his  death* 
though  not  at  the  time  of  making  his  wiU,  fluU  pafs  by  the  will.  \\m*sRep.  575.  .Mich.  1719. 
jn  cafe  of  Wind  v.  Jckyl  and  Albone. 

13.  Holt  Ch,  J.  in  delivering   the  opinion  of  the  court  &id,  Powel  j. 
Aat  16  Car.  2.  Bridgman  being  chief  juftice,  took  notice,  that  (^^Jn^JhU 
«Coke  in  the  cafe  of  Butler  and  Baker,  lavs  a  great  ftrefs  upon  the  cafe  cime 
word  (having)  but  Bridgman  (aid,  he  dia  not  t^ke  it,  that  it  does  firfttobe 
<|epend  fo  much  on  the  word  (having)  as  on  the  nature  of  the  things  fhovirht^*ho 
and  there  all  the  judges  of  the.  Exchequer  Chamber  agreed  with  will  might 
him^  and   Holt  laid,  that  here  judgment  ought  tp  be  for  the  de-  be  good,  but 
fendaat     ift,  Becaufe  a  will  is  a  will  from  the  making,  unlefs  it  be  ^J|^*^J**  ^^ 

revoked. 


fcarchcdthc  reToked.  2cDy,  TeRator  muft  he  ft^d  brfare  he  can  Jif^ofe.  JtHyi 
^^hecan.  ^P^^  ^  difFfireace  betweea  a  real  aod  peribnal  enate.  4thly, 
not  And  one  fiecaufe  the  will  is  repugnant  to  the  purchafe.  Judgment  to  the 
cafe  CO  con-  dt&ndant.    Holt's  Rep.  248,  pi.  13.  Mich.  ^  Ann.  Broncker  v. 

finnthat       c^^fc^^ 

opuuon ; 

for  ttiey  all  agree  thac  a  man  muft  be  owner  of  ohe  land  at  the  time  of  making  his  will*     Holb's 

Kep.  253.    3ok.cnhsMn  v.  Cook*  S.  C. 

Ggo«.£.  14.  A  codicitj  which  coruerns  only  perfonal  legacies  will  not  amount 

4^3.  Beck-  ^Q  ^  republication  of  the  will  fo  as  to  pafs  land   purchafed    after 

^anxecof.  the  making  of  the  will.     2  Vern.  625.  Mich,  1708.  Litton  Strode 

s.  p.  But  V.  Falkland. 

dubitatur 

per  on'.AeSt  prcter  Feiineri  Who  thovight  it  wouU.^— ^S.  P.  but  do  judgmeac  8  Mod«  220.  Fock« 

iiDgtoD  T.  Hatton. 


§iCh,Rep.  T^.B^uiiytf  redemption  of  mortg^Z^l2niis  forecl^ed  or  releafed 
7  Aim^*^*"'  g^<fr  the  making  the  will  do  not  pate  by  a  devife  of  all  his  laiidg, 
S.C.  *        Mich.  1708.  2.  Vern  R.  625.  Litton  Strode  v.  Rufiell  &  al'. 

S.  c.  cited  16.  A,  articles  to  purchafe  in  truflfir  B.  Before  any  conveyance 
J^d^bS'  ^'  ^>^^'^  h  ^il^  ^^  *"  freehold  land  to  be  fettled  on  C.  and  his 
niaaer  of     ^rfl:,  &c.  fons,  the  lands  articled  for  pafs  by  the  wiH*     2  Vern.  R« 

the  rolls,      670.  Hill.  17  u.  GreenhiU  v.  GreenhiU. 
buttock 

a  Sffertnce  where  the  purchafe  was  b<for€  tbt  tvUl  madey  and  where  after,  for  in  the  laft  cafe 
tedator  had  no  equitable  iptereft  in  the  land,  and  Co  having  no  title  could  devife  notliing.  4 
Wra'sRcp.    (631.)    Trin.  1731.    Langford  v*  Pitt. 

r  67  1  ^7  ■'•  contra£fedfir  the  purchafe  of  land  in  trujh  for  B.  tiiQ 
ft  Vern.  nioney  to  be  paid,  poITeffion  to  be  dehvered,  and  conveyances  to 
679.pl.'6o4.  be  executed  four  months  after.  In  the  mean  time  B,  made 
S.Cdo-  his  will  and  devifed  all  his  perfonal  eftate  to  be  fold,  and  the 
con^rmwi  '"^'^^y  ^o  be  laid  out  in  land  and  fettled  together  with  his  freehold 
on  a  re-  eftate  on  J.  S.  and  devifes  to  him  and  his  heirs  all  his  lands  of 
hearing.—  inheritance^  having  no  lands  but  thofe  contra<9ed  for,  part  of  whicn 
Glib.  Equ.  ^gj.g  cuflomary*  The  conveyances  were  afterwards  executed, 
S.c.intoti-  and  then  B.  died,  but  without  republication  of  his  will.  Decreed 
dem  verbis  firft  per  Ld.  Cowper,  and  now  per  Ld.  Harcourt,  that  the  lands 
with  Chan,  pjj-g^  ^xiA  that  no  furrender  of  the  cuftomary  lands  was  neceflSirv, 
•^**^  B.  having  only  an  equitable  interejl  in  them.     Ch.  Prec.  320.  HilU 

1711.  Grcfcnhill  v,  GreenhiU.  * 

18.  There  is  a  diverftty  betwixt  the  devife  of  a  real  eftate  and  the 
devife  of  a  perfonal  eftate  j  as  if  I  devife  all  my  real  and  perfonal 
eftate,  and  afterwards  purchafe  more  of  each  kind,  only  the  per* 
fonal  eftate  that  is  purchafed  afterwards  fliall  pafs.  The  reafon  ol!" 
this  diifFerence  feems  to  be,  that  with  regard  to  the  real  eftate 
bought  after  the  making  the  will,  fuppofmg  that  not  to  pafs,  ftill 
there  is  one  in  law  capable  of  taking  it,  (viz.)  the  heir  j  but  as  to 
the  perfonal  eftate,  if  the  executor,  though  made  before  the  ac- 
quirine;  thereof,  does  not  take  it,  it  is  uncertain  who  fliall.  Per 
Ld.  Chancellor.  Wms*s  Rep.  575.  Mich.  17 IQ.  in  cafe  of 
Windv.Jekyl&al' 

(1. 5.) 
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(I.  5)   What  Perfons  may  devifc  Emblements. 

\ 
I 

1,  I  F  a  man  hcfeifedoi  land  infee^  or  in  fee  tail^  and  fows  the  Wcntw. 

^  land)  and  devifes  the  corn  growing  upon  the  land  at  the  time  Off.of  £x6- 
of  his  death  unto  a  ftrangcr,  it  is  a  good  devife,  notwithftanding  ^"^°"  ■9' 
that  the  land  is  not  devifable  nor  in  ufe,  &c.     Perk.  S.  512. 

a.  But  if  the  devifor  had  devifed  the  trees  growing  upon  die  Wentw. 
land  at  the  time  of  his  death,  the  devife  as  unto  the  trees  is  void,  Off-of  Exe- 
becaufe  that  the  heir  of  the  devifor  fhall  have  them,  and  not  the  ^  p, 
executors,  &c.  Perk.  S.  512. 

3-  If  a  mamfeifed  of  land  in  fee-,  as  in  right  of  his  wife^  leafes  the 
fame  landy^r  years  unto  a  ftran^er,  and  the  lejfee  fows  the  land^  and 
afterwards  the  wife  diesj  the  corn  not  being  ripe ;  in  this  cafe  the 
leflee  may  devife  the  corn  growing  upon  the  land,  and  yet  his 
eftate  was  certain  and  is  determined  -,  but  a  thing  uncertain  was  the 
caufe  of  the  determination  of  his  eftate,  &c.     Perk.  S.  513. 

4*  If  tenant  by  the  curtefey  of  lands  or  tenements  for  life^  leafes 
thefemu  unto  a  Jlr anger  for  year s^  and  the  Uffor  dies  within  the  term 
cf  years,  in  this  cafe,  if  the  corn  were  growing  upon  the  lands,  and 
not  ripe  at  the  time  of  the  death  of  the  leiFor,  the  leffee  may  well 
devife  the  iame,  &c     Perk.  S.  514. 

5.  But  if  after  thefowing  the  igffie  for  years  enfeoffs  ajiranger^ 
and  before  the,  &c.  and  the  lejj^r  enters  for  a  forfeiture^  he  fliall 
have  the  corn,  &c.  ,  Perk.  S.  515. 

6.  So  of  a  leafe  for  years  upon  condition^  mutatis  mutandis,  &c* 
Ibid. 

7.  And  if  the  land  be  recovered  againfi  leffee  for  years  in  a  writ 
ofwafle^  he  cannot  devife  the  corn,  notwithitanaing  it  be  growing 
upon  the  land  at  the  time  of  his  death,  &c.  Ibid. 

8.  AtAfi  if  land  be  recovered  again/i  his  lejfor  by  a  more  ancient 
title^  ice.    oat  otherwife  it  is  if  a  common  recovery  be  had  againfi  his 

^ffor^  in  a  writ  of  cntre  en  le  poft,  or  in  any  other  writ  by  a  falfe  f   58    l 
and  feigned  titU^  hz.     Perk.  S.  515.  ^ 

9.  If  a  man  feifed  of  land  in  fee  thereof  infeoffs  a  flranger  in 
mortgage  upon  payment,  and  not  payment  on  the  part  of  the  leflbr, 
s|ta  certain  day,  and  ^^  feoffee  fows  the  land,  and  the  feoffor  pays 
the  money  at  the  day  appointed,  and  enters,  now  the  feoftee  cannot 
tlevife  the  corn  growing  upon  the  land,  as  it  is  faid,  Tamen  quare. 

Perk.  S.  516. 
.  lO.  If  a  manor  be  put  in  execution  upon  aflatute  nur chanty  and  he 
-who  has  the  manor  in  execution^  has  a  ward  after  the  execution^  by 
reafon  of  the  manor^  which  ward  is  as  much  worth  as  the  debt  does 
amount  untoy  he  whofe  lands  are  put  in  execution,  (hall  have  a  fcire 
iacias  againft  the  conufee,  ice,  and  (hall  have  his  manor  back  again; 
tut  if  the  conufee  had  fowed  the  landj  he  may  well  devife  the  corn 
growing  upon  the  land.     Perk.  S.  517. 

ri.  And  if  a  man  be  yc*//^^  of  land  in  right  of  his  wife,  &c.  and 

Jiwfs  the  fume  land,  and  devifes  the  corn  growing  upon  the  land,  &c. 

§  uni 
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^ni  dies  hefore  the  com  he  fevered^  the  devifee  (hall  have  the  cofft^ 
and  not  the  wife,  but  otfoenvife  it  is  ^  grafs  not  fevered  at  the 
time  of  the  devifor's  death,  &c.     Perk.  S.  518^.  '  ^ 

'  12,  If  a  dijfeifor  be  of  land,  and  he  fowes  the  land;  now,  if  the 
dtffei/ee  enters  or  recovers  by  a  writ  of  ajpfe  before  the  corn  be  fevered^ 
he 'may  dcvife  the  corn,  and  fo  may  not  the  diffeifor  j  but  otherwjfe' 
it  fhould  be  if  the  corn  he  fevered  before  his  entry^  or  before  his 
recovery^  notwtthflantUng  that  it  remains  upon  the  land^  for  then  the " 
diffeifor  may  devife  the  lame,  &c.  But  the  law  is  othcrwife  in  the 
fame  cafe  of  trees  fevered,  which  were  growing  upon  the  land,  &c. 
Perk.  S.  519. 

13.  And  it  is  faid,  if  tenant  in  tail  of  land  leafed  the  fame 'land 
for  life^  and  the  lejjfee  fowes  the  fame  land,  and  the  tenant  in  tail  dies.^ 
and  the  i£ite  in  tail  recovers  in  aformedon  en  le  defender^  before  the 
corn  is  fevered^  the  iifue  in  tail  may  well  devife  the  corn,  tamen 
quaere.    Perk.  S.  520. 

14.  If  a  mzn  fetfed  of  land  infee^  has  tffue  a  daughter  and  diesy 
his  feme  being  big  with  child  of  a  fon^  ana  the  daughter  enters  and 

fwues  the  landy  and  after  the  fowine  and  before  the  fever ance^  th^ 
fin  is  bomy  and  one  of  his  next  friends  enters  for  him ;  yet  the 

daughter  may  devife  the  corn  growing  upon  the  land.   Caufa  patet< 

Perk,  S.  521. 

15.  But'ifafier  thefowing^  and  before  the  Jon  is  bom^  the  mother 
has  recovered  her  dower  againfl  the  daughter^  and  the  landfowed  be' 
4»ffignedunto  her  by  the  IherifF^r  her  dower  in  the  allowance  of 
other  lands,  now  the  mother  may  devife  the  corn  growing  upon  the 
land,  and  the  daughter  cannot.     Tamen  quaere.  Perk,  S.  521.  ; 

Ld"coke*  '  '^*  Thejlatute  of  Merton  C2ip.  2.  which  givcsj  quod  omnes  vidute 
cites  Fleta,  de  catero pojjint  legare  blada^  &c.  as  unto  this  point,  is  but  in  affirm^ 
lib.  2.  cap.  ance  of  the  conmwn^law ;  for  if  tenant  in  dower,  &c.  fowes  the  land 
forethe***  which  flie  holds  in  dower,  and  makes  her  executors  and  dies,* 
ftatute  of  the  corn  not  fevered,  the  executors  (hall  have  the  corn,  notwith-* 
Mercon  the  ftanding  they  are  not  fevered,  by  the  common-law.  And  to  be 
T^'IJ^  J  ihort,  tenant  in  dower  may  devife  the  corn  growing  upon  the  land, 
difpofe  de  which  (he  holds  in  dower  at  the  time  of  her  death,  by  the  common 
rebus  le  law.*  And  fo  was  the  law  taken  in  4  H.  3.  Devife  6.  which  was 
fukin dote    '^  ^^^^  bcfore  the  making  of  the  ftatute  of  Mcrton,  &c.  Perk, 

faaexiften-  S.  5^^- 

tibus  five  feparati  fint  a  folo  five  non,  but  that  before  they  might  have  done  it ;  and  fays,  that  they^ 
who  held  this  opinion,  relied  much  upon  the  words  (decaetcro)  which  imply,  as  they  fay,  a  new 
law;  but  others  held  the  contrary,  and  that  for  advancement  of  tillage,  and  encouragement  tliere<« 
unto,  which  is  fo  profitable  for  the  common  wealth,  and  by  re^fon  of  the  uncertainty  of  her 
eilate  for  life,  they  held  opinion,  that  the  executors  or  administrators  of  the  wife  fhould  have,  or 
ihe  herfelf  *  by  her  will  may  difpofe  of  them,  as  well  as  any  other  tenant  for  life  might  do,'  and 
they  vouch  authority  before  this  ftatute  in  4  U.  3.  where  it  is  faid,  note  that  tenant  in  dower  may. 
devife  her  corn  growing  upon  the  land  at  the  time  of  her  death.  Now,  to  clear  this  doubt,  was 
this  ftatute  made,  and  (<k  ueUro)  may  as  wrif  bt  apphed  to  the  ciearlng  of  a  thtbl  bencrfotih,  us  for 
making  a  uw  law,  and  (o  of  neceflity  it  mud  be  taken  in  this  chapter  for  fuch  lands  and  tenements^ 
as  the  widow  has  of  ioheritance,  &c.  quam  de  aliis  terris  et  tenementis  fuis.    9  Inft.  Si. 

*  -^  -"  17.  If  two  tenants  in  common  be  of  lands  in  fec^  2nd  one  ^them 
takes  a  wife  and  dieSy  and  his  wife  ts  endowed^  &c.  and  Jhe  and  the 
other  tenant  in  common  fow  the  land^  &c.  and  afterwards  ihe  makes 

her 


§ 

htr  executors  and  dies  ihe  corn  not  being  fevered,  Jkr  4XHui^rs 
JbaU  have  the  com  in  cmmnon  with  him  who  held  in  coneunon  with 
the  tenant  in  dower.     Perk.  S.  523. 

18.  If  a  psurfon  fows  his  glehe^  and  dies  before  feverance;  he  See(I.  s.) 
may  devife  the  fame,  becaufe  the  corn  fhould  have  gone  to  the  P^*  ^ 
executor.     Wentw.  OiF.  Executon  19. 


(I.  6)    Good.     And  what  will  amount  to  a  Devife, 

i.r>N.E,  who  had. feoffees  feifod  to  his  ufe,.  devifed  by  his 
^^  will,  that  his  executors  JhouldfeU  the  woods^  Ac.  Per  Kebfe 
it  is  a  void  will,  for  it  is  prejudicial  to  the  heir,  contrary  to  Brian 
and  Vavifor,  for  the  ftatute  direds,  that  all  feoflFments,  gifts,  &c« 
by  cefty  que  ufe  (hall  be  good,  and  the  (^me  law  of  a  will,  and 
he  may  devife  for  years  by  his  will,  and  he  may  devife  the  profits  on 
part  of  them,  till  fuch  a  debt  be  paid,  and  therefore  the  will  is 

food  of  the  woods,  which  Wood  and  Davers  agreed.  Quod  nota* 
Ir.  Feoffinents  al  Ufes.  pL  11.  cites  14  H.  7.  14. 

2.  If  I  releafe  all  my  lands  to  A^  and  his  heirs ^  this  .is  a  good  *  And,  ij. 
devife  to  A.  and  his  heirs  of  thofe  lands}  by  all  the  juftices.    And*  fJflBe'*' 
33-  P*-  83-  Mich.  37  H.  8-  Anon.  30.  pi.7o, 

S.  P,  —— Ais.  cited  Cart.  184^ 

3.  Where  a  Man  had  feoffees  to  his  ufe  before  thejlatute  of  ufes 
made  anno  27  H.  8.  and  after  the  fame  fiatute^  and  alfo  after  Sie 
ftatute  of  32  H.  8,  of  wills  he  willed  that  his  feoffees  make  ejlate  t9 
IV,  N,  and  his  heirs  of  his  body  and  died,  this  is  a  good  will  and  de- 
vife, by  reafon  of  the  intention,  &c.  Br.  Devife,  pL  48.  cites  P. 
38  H.  8.  per  Baldwin  Shelley  and  Mountague  J.  determined  for 
law. 

4.  L.  infcoffed  B.  and  C.  in  truft  to  perform  his  will,  and  after-  ^  i^^ 
wards  by  his  will  declares,  that  his  truftees  Jhould  Jiand feifed  to  the  Je  j/h^V 
ufe  ofy  S.  his  daughter,  who  was  his  oaftard,  this  is  a  go5d  devife  cap.io.tb« 
of  the  land  by  the  intention  of  devifor.  D.  323.  pi.  26.  Pafch.  2?  ^«  fooflfew 
EHz.  Lingen's  cafe.  ^t^*"*" 

J.  S.  ibid.  Tboogh  in  the  firfl  cafe  the  feoffees  cannot  (land  feifed  to  the  faid  ufe.   Ihid. 

5.  A  will  made  after  this  manner,  /  have  made  a  leaf e  for  tvfenty  l>al-  34«  p^ 
9nr  U  J.  5.  pctfing  but   10  s.  renty  this  is  a  good  leafe  by  the  ***i|;^'  '** 
Willi  for  this  word  (I  have)  Ihall  be  taken  in  the  prefent  tenfe  as  verbis.-— 
in  a  deed  of  feoffment  this  word  (Dedi)  Ihall.     Mo.  31.  pi-  10 1.  This  cafe 
Trin.  30  Eliz.  Anon,  .  ^^^^^ 

1.  ft  Vent.  57.  Wright  v.  Wywell.         ■■■      %  Ltfv.  259,  460.  S.  C.  Trin.  1  W.  &  M.  in  C.  B; 
Poweil  J.  bield  according  to  the  cafe  in  Mo.  31.  pL  xoi.  but  the  other  three  Juili^ey  e  contra. 

6.  A.  devifed  land  to  his  wife  whom  he  made  executrix  to  ufe      f  jq  1 
at  her  pleafure,  and  requejfed  her  to  pay  his  debts-,  per  Anderfon  an4 
Walmfley  J.  againft  Periam,  the  money  in  her  hands,  for  which  (he 

fold  the  lands,  are  aflets;  but  adjornatur.     Le  224.  pi.  306.  Mich. 
32  &  33  Eliz.  C.  B.    Alexanders.  Lady  Grdbam. 
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7.  A  retttvns  dcvifed  to  J.  S.  cum  tlaufula  diJtriSimtsi  diougjd 
daufula  diftridlionis  is  not  fufficient  in  a  grant  by  deed  to  create 
a  rent,  yet  it  was  adjudged  good  here,  becaufe  it  was  by  devife* 
Mo.  502.  pi.  798.  Trin.  40  liliz.  Kingfwdl  v.  Cawdrey. 

8.  IJodor  Ford  by  his  >Mill  devifed  certain  lands  to  his  wife  in 
thefe  words,  (Non  per  viam  fidei  confimiffi)  for  which  his  ton 
might  fue  her,  but  hoping  if  his  fin  grew  thrifty^  that  at  her  death 
Jhe  would  leave  the  remnant  oftheje  leafis  to  him ;  fhe  married  Grey- 
fil }  tut  before  marriage  Grcynl  wrote  unto  her,  that  fhe  fhould 
have  the  difpofing  of  thofe  kafes  at  her  death;  after  the  marriage 
Greyfil  fells  the  Teafes ;  Ford  brings  his  fuit  in  chancery,  and  had 
no  help  by  the  c^lnioii  of  th6  Court*  Gary's  Rep.  31  j  32.  cites 
31  May.  I  Jac.  1603. 

9.  One  may  devife  his  eftate  by  his  laft  will  infuch  a  manner  as 
he  cannot  makt  any  grant  cr  conveyance  thereof  in  his  life ;  refolved* 
8  Rep.  95.  a.  Trin.  7  Jac.  the  firft  refolution  in  Matthew  Man** 
ning's  Cafe. 

10.  Js  if  a  man  feifed  of  focage  lands  in  fee  devifesy  that  if  A* 
fays  100/.  to  his  executor s^  that  pejhali  have  the  land  to  him  and 
his  heirsy  or  in  tally  or  for  lifcy  &c.  and  dies;  and  afterwards  A.  pays 
{he  100  /.  A.  IbaU  have  the  land  by  this  executory  devife,  and  yet 
he  could  not  have  by  any  grant  or  conveyance  executory  at 
common  law;  but  this  ftands  well  with  the  nature  of  a  devife ;  Per 
Cur.  8  Rep.  95.  a.  Trin.  7  Jac.  in  Manning's  cafe. 

11.  A.  devifed  his  freehold  and  leafehold  lands  to  B.  his  fon  and 
heir  (whom  he  made  executor)  excepting  20  /.  per  annum  forfeven 
years  J  to  be  employed  thusy  viz.  100/.  to  D,  his  daughter  to  be  paid 
within  five  yearsy  and  300 1.  to  his  daughter  E.  within  feven  years  ; 
this  is  a  meer  perfonal  legacy,  and  6.  being  dead  after  the  feven 
years,  and  not  having  paid,  and  no  aiS'ion  lying  on  account  againft 
Wi  executors  at  law,  or  otherwife,  D.  and  £.  have  their  remedy  ia 
fpirkual  court.  Cro.  J.  279.  pi.  9.  Pafch.  9  Jac.  B.  R.  LoVe  v. 
Kaplefden. 

jt^'ac^*       12  A.  devifed  legacies,  and  afterwards  faid  to  his  executor  / 
coi^gly.     would  have  you  increafi  them  tofuch  afum.     This  by  the  civil  law 
is  termed  commiflum  fidei,  gnd  held  a  good  legacy.     Cro.  J.  345, 
pi.  14.  Pafch.  12  Jac.  B.  R.  Penfon  v.  Cartwright. 
Mo.  84^.  13,  Devife  to  A.  but  iffuch  andfuch  things  happen  (mentioning 

^'ctti  *««»)  ^^  *^  ^^^^  fl>aUhe  referved  and  put  out  to  the  ufi  of  B. 
ju'dccj'  When  the  contingents  happen,  B.  (ball  take.  Cro.  J.  394.  pi.  7, 
3  Buift.       Hill.  13  Jac.  B.  R.  Blandford  v.  Blandford. 

q8«  Bl.'iin- 

ford  V.  filainford.  S.  "C.  adjudged. 

Sid.  45.  pi.        14.  Devife  was  of  lool.  to  B.  and  that  his  executors  fljould  double 

w«  agreed  *'•  '^*^^*  ^^  ^^^  ^^  ^^  ^  devife  of  200 1.  and  the  other  fide  did  not 
tvichoutanf  oppofe  it.  Raym.  23.  Mich.  13  Car.  2.  B.  R.  in  cafe  of  Nichol- 
difputp,     .•  ion  V.  Sherman. 

chac  fuch 

legacies  fo  devifed  to  be  doubled  sre  executor^  leg:.'\cies  of,  the  firft  teilatory  and  not  the  lefc^cies 
of  the  executor,  who  died  before  the  ad^ion  broaght,  which  was  aften^-ards  brought  againd  tho 
executor's  executor.^-— ^Keb.  xi6.  pi.  20.  S.  C  fnys,  this  point  was  waiv-ed  as  a  fufficient 
devif«  of  a  legacy,  and  that  it  wai  boc  at  their  difcretioa. 

15.  Tcftator 


15-  Teftatorm  his  will  iifira  his  ixicutor  to  give  to  A.  260I.  Decrtcda*- 

but  left  it  wholly  to  the  executor's  own  free  will  howj  wheny  and  in  «  e'"^  R. 

what  manner,  to  dirpofe  of  it  to  him  j  per  Cur.  'tis  a  good  legftcyi  r46.pafci^ 

and  decreed  the  payment*    Chan.  Rep.  246*'  16  Car.  1*  Breft  v«  '7j8.  fonei 

Offlcy.  ■.        -  -^,=•^1;^^ 

in  this  cafe  the  defire  was  verKal,  but  the  deftfiidanc  owned  it  by  her^nfwen  The  words 

were,  fvtm*^  if  f'-^  fU^ifegi^te  loo  /.  /o  ^1.  Iwt  I  U.ivt  it  intiiely  to  you ;  Parker  C.  held  it  iwtrufty 
and  decreed  cl«e  money  to  A.  but  if  any  |>attiCt>Uri  ftinceof  mif  i^eLivieitr  had  been  ai1i.:;ned  in  A« 
it  mi^hthave  foiTeited  the  trull.  lo.Mod.  404.^—^0.  £({u.  R.  t^6,j2ys,  that  this  UeCTM  "wat 
againft  the  opinion  of  feveral  at  the  bar. 

.  i6.  A  paptr  writing  Uft  with  a  witl^  and  i^itten  after,  though  it 
will  not  axnocint  to  a  codicil,  yet  it  is  a  good  declaration  of  the  in« 
tirnt  of  the  teftator,  whom  be  intended  to  take  as  younger  chil- 
dren by  the  (aid  will.  Ch.  R.  265.  I8  and  19  Car.  2.  Hawtree  v» 
Tf  oUop. 

. .  17.  A-  poiTeiled  of  a  leafe  for  years,  devifed  it  to  his  wi/cy  in  hopes 
Jhe  would  leave  it  to  hisfon^  This  is  no  truft  $  and  the  after  huf* 
band  of  the  wife  having  fold  the  term  a  bill  was  brought  by  the  fon 
to  be  relieved,  it  was  difinifled  i  cited  per  Finch  C  as  a  cafe 
ill  the  time  of  Lord  Ch.  Egerton*  Ch.  Cafes  3x0.  Hill.  30  and 
31  Car.  2. 

18.  A.  bequeadied  his  pcrfmal  ejiau  to  his  wife  for,  life^  and  what 
Jhe  has  left  at  her  deathy  it  is  hty  will  and  I  do  defire  her^  that  it  may 
be  equally  diftributed  between  my  own  kindred  and  hers.  A.  died, 
and  the  widow  marrying,  a  bill  was  brought  by  the  relations  to 
have  an  inventory  and  fecurity  given,  becaufe  flie  had  only  the  ufe 
of  it  during  life;  and  the  words  (what  Jhe  has  /^^  fliall  refer  to 
bona  peritura,  or  fucK,  as  mav  be  quite  worn  out  with  ufmg.     But 

'  it  being  anfwered  that  the  eicate  being  ^o  fmall  that  (he  could  not 
live  upon  it  without  fpending  the  dock,  the  Maftef  of  the  Rolls  faid, 
that  if  that  be  fo,  it  might  ^ter  the  cafe,  and  direded  the  value  to 
be  ftated  by  a  'mafter,  and  then  he  would  give  fuither  diredHons* 
Ch.  Prec.  71.  pi.  64.  Pafch.  1697.  Cooper  v.  Williams. 

19.  Directions  in  a  will  that  the  heir  /ball  renounce  all  his  right 
infueh  landtto  a  younger fon^  amounts  to. a  devife.  Ld.  Raym.  Rep* 
187.  Pafch.  9  W.  3.  cited  by  Treby  Ch.  J.  as  a  point  lately  referred 
to  Holt  Oh.  J.  and  himfelf  by  the  Ld.  Chancellor  in  the  cafe  of 
Hodgkinfori  v.  Star. 

20.  A  recital  in  a  codicil  cannot  amount  to  a  devife;  as  mentis  S.C.IkS.^. 
nning  in  the  codicil. that  he  had  given  an  eftate  tail  to  B.  whereas  held  ac- 
thc  eftate  he  gave  to  B.  by -the  expreis  words  was  but  an  eftate  for  ^r^ms'fRcpu 
life  to  B.  and  the  tail  to  his  fon;  this  will  not  enlarge  B's  eftate  54,55.Hiu! 
fcr  life  to  an  eftate  tail.     2  Vern.  449.  451.  Mich.  1703.  Arg.  in  170a.  Per. 
cafe  of  Bampfield  v.  Popham.  Uo^rf^ 

vor  Mailer  of  the  Rolls  and  Powel  J.  "Ibid.  5S.  S. C.  &  S.  P.  refolved. 

21.  ffTords  of  recommendation  <OtdeJ!re.  in  z  will  are  alwijw  ex-  It  was  ad- 
pounded  as  a  devife  V*  per  Matter  of  the  Rollf*    Ch.  Prec.  202.  [JJ^^J^^J'^'^J 
Trin.  1702.  in  cafe  of  Eales  v.  England.  ^^jZ^or  V 

wi/,  amount  to  an  exprcfs  devife  ;  and  that  if  a  devife  be  r»  A.  far  Uft,  Srefilnf  blm  at  bis  dettnfi 
to  f/9i  it  to  y.  S.  that  amoantt  only  to  ao  ufc  of  it  to  the  devifee  JFor  lifey  remainder  over  to  J.  ft* 
a  Vern.  467.  pi.  427.  Micb.  1704.  la  cafe  of  Eacles  v«  £fi^id«  S.  C. 
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'    '22.  A',  by  will  gnree  300 A  u  B.  and  ddclares  biswU&nd'dt^ 

'  fire  thai  B.  give  the  300 1  U  M*  hitiay^hter^  at  his  deaths  9rfooner^* 

if  there  be  gccafion  for  her  advancement    It  was  admitted  that  (I 

de^rf)  pr  (I will)  ^mounts  to  an  exprejs  devife }  and  that  if  a  de-. 

vife  be  to  B.  for  life,  dire£Ung  him  at  his  deceafe  to  give  it  tp  J.  S*. 

'  that  amounts  only  to  a  devife  of  the  uCb  of  it  to  B*  remainder  over  to 

'  L  72   j»  J*  S.  and  decreed  the  300 1.  to  M's  adminiftn^tor,  (he  being  dead;* 

%  Vern*  467.  pi.  427.  Mich:  1704.  Eaclcsv.  England.  '. 

23.  Giving  an  executor  tower  to  jell  is  no  difpofition ;  for  the  ex- 
ecutor in  (his  cafe  takes  no  eftatci  but  only  has  an  authority,  which 
when  executed,  and  the  executor  in  ^purfuance  thereoC  makes  a 
iale  of  the  rent,  then,  and  not  before,  are  they  difpbled  of,  and  ex-' 
cepted  out  of  the  general  claufe  of  the  will ;  but  if  the  executors' 
don't  fell,  or  if  there  be  no  occafion  for  them  to  fell,  in  which  cafe 
'    they  can't  fell,  then  there  is  no  difpofition.-   6  Mod.   iix*  Htil. 
2. Ann.  B.  R.  per  Holt  Ch.  J.  in  delivering* the  opinion  of  the  court 
in  cafe  of  the  counted  of  Bridgwater  v.  DuJce  of  Bolton, 
S.  c.  cited        24.  A.  being  ^ncry  with  B.  his  fon,  and  doubting  if  B.  really  was 
f  s^n^   his  fon  or  not,  devifea  almoft  all  his  eftate  to  C.  and  on  delivering 
^f  Jones  v.^  ^1^  ^i'l  ^o  ^  A.  *faid  to  C.  that  if  B,  behaved  weBj  he  might  give 
Nabbe^     hiffi  20  A  per  quarter j  and  if  he  ufed  that  welly  be  might  give  him 
10  MmL**o.  ^'*  *  quartpr^    Decreed  B.  the  40J.  per  quarter.    2  Vera.  559. 
Arg.incafe  P^*  5^7*  Trin.  1706.  Kingfmaii  v.  Kingfinan. 

©f  Kab  V.  Nabo.      S*  C  cited  Abr.  Equ.  dafes.  405.  pi.  3.  m  cafe  of  Jones  v.  Kabbe. 

25.  A  baron  give^  all  his  eflaU  U  his  vjifey  and  fays  I  defire  and 
^^V*^  ^  fa^^  ^f^  ^'  ^^^  ^^  ^^*  eftate -which  Jbe  Jball  have  at  the 
time  of  her  death  to  her  and  n^  neareft  relations  equallf  among,  thenu 
Harcourt  Chancellor.  I'he  words  of  the  will  being  fo  very  gent^ 
raly  both  in  refpe6l  of  the  money,  and  the  perfons  to  take  ix,  it 
4pes  not  amount  to  a  devife,  but  it  is  only  a  recommendation  to  the 
wife  to  make  fuch  a  difpodtioa  ;  but  if  be  hiul  defured  ihe  wpuU 
have  given  it  to  a  particular  peribn,  it  is  a  good  devife  and  a 
truft.  A  devife  to  the  nearejl  relations  is  good ;  and  fiich  (hall  be 
fo  accounted  as  are  aext  by  the  ftatute  of  diftrib^tioos*  1712.  in 
Cane. 

26*  So  9  requpft  or  defire  io  pay  debts j  is  as  a  poUtive  devife^. 
for  a  requeft  to  pay  debts  can  mean  nothing  but  to  charge  th^  landi^ 
for  the  perfonal  in  all  events  is  liable.  Hill*.  17 1 5.  Trot  v.  Ver- 
non.— In  Sir.  Oliver  Aflicomb's  cafe  the  devifee  is  executory  and  if«« 
Jired  to  fee  the  wW  perform^  and  real  and  perfonal  both  liable  tf 
disbts. 

27.  Teftatpr  bequjsatbs  bis  perfoqad  eftate  tp  his  wife,  swl  adds^ 
/  do  not  doubt  but  my  wife  will  be  kind  to  n^  children  j  tfaf  court, 
thought  thefe  words  gave  a  right  to  DO  child  in  porticul^,  or  a  right 
to  any  particular  part  of  the  eftate,  but  that  the  claufe  was  void  for 
unartointy.    9  Mod.  122.  Hill,  iv  Geo.  BuQins  v.  Yeats. 
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(1.  7)    Good.     In  Regard  of  the  Pcrfbn  to  whom, 

'  Perfons  capable  or  not, 

.  I*  X^ERSONS  outUnued  in  a  perfonal  a£tion,  or  tonvi£f  or  at'* 
^     tainted  of  felony  or  treafon  are  capable  of  a  devife,^QUgh  it 
is  liable  to  forfeiture,  as  the  cafe  is.     Noy's  Comp.  L.  I  GO. 

2*  A  devife  to  the  heir  of  Nicholas^  who  is  an  alien^  is  void«  lft| 
because  Nicholas  was  alivej  £t  nemo  eft  hzres  viventls.  adly^ 
Nich.  being  an  alien  could  hot  have  an  heir.  I  Lev.  59.  Hill.  13 
&  14  Car.  a*  B.  R.  Collihgwood  v.  Pace. 

3.  K  papift  cannot  iaie  afreeHold  or  leafehold  ejlate  iy  will,he'  Fortliu 
caufe  taking  by  will  is  takine  by  purchafo ;  and  by  the  exprefs  reafonie 
words  of  the  ftatute  1 1  &  12  W.  3,  cap.  4.    A  papift  is  diikUed  to  {jj^^^^^ 
take  ^-by  purchaie ;  alfo  terms  for  years  are  exprefsly  pientioned  in  that  whn-t 
the  fiatute.    j  Wms's  Rep.  46.  Trin.  1730.  Davers  &  al'  v,  ajuUgment 

Dcwes&al\        '  '  wasgiven 

to  a  papilt 
'  be  coqJd  aot  ejaend  tholand,  for  that  would  fcive  him  an  intereft  in  the  land ;  an3  it  is  the  lame 
thing  whei-e  the  judgment  is  given  in  truft  for  a  papilL   Per  Ld.^Parker.  Hill.  17 19.   Lowther  v. 
Fletdber.    Ibid,  in  the  note.  • '  ^  f  ^  9  1 

4«  Upon  a  trial  at  bar  in  eje£lment,  the  cafe  was  this,  one  Ed-  Devife  to  a 
mund  Smith  being  feifcd  in  fee  of  the  premifles  in  queftion,  deviled  papift  above 
die  finne  to  Ang  his  widow  and  her-  heirsy  Amy  wfs  a  popiji^  ana  at  jg^ycJ^^J 
the  time  of  the  death  of  the  tejlatorwas  above  the  age  of  eighteen'  void,  and  if 
jearsy  emd  kfif^g  rffidi  age  conveyed  the  premtjlesfor  a  valuable  conji-*  fuchdevifeo 
Jerati&u  to  one  Stanton,  a  proteftant  and  bisheirsy  the  leffor  of  Ae  ^Jl'otVftam* 
plaintiff*  claimed  as  heir  at  law  of  the  teftator/'and  the  defehd^t  purchRfor 
claimed  under  Stanton,  for  a  vaina. 

Upon  this  cafe  two  queftlons  wcrie-madt,  xft.  Whether  the  tefta^  ^f-^r'fK.V 

^^  »t       ,  1     •   •  V       I  •  i_         Ml     ration,  toac 

tor  ¥ras  compos  mentis  dr  not,  at' the  tim^  of  making  the  will,  conveyance 
And  ad,  Whether  the  conveyance  made  "by  Aiby  the  widow,  being  is  void  alf«i 
for  a  valuable  confideration  wa9  good   with'ui  the  ftatule  of  3 
George  i. 

The  firft  of  diefe  queftioos  depending  upon  a  matter-  of  fa£t  to 
be  left  to  the  jury,  the  coqnfel  for  the  lefFor  of  *the  pUintifJF  infifted 
that  if  it  was  a^ainft  him,  yet  that  this  ftatute  of  \  Geo.  i.  docs  " 
opt  avoid  the  diubility  created  by  the  ftatute  oTi  z  be  12  of  W.  3^ 
cap^  4*  which  dilablos  papifts  to  take^the  purchafe,  in  regard,  that 
in  the'ftatute  of  king  George  there  is  an  exprefs  provifo,  that  this 
part  of  the  ftatute  of  ICing  W  illiam,  fliall,  notwithftanding  that  fta-. 
tute  of  iCin^  George,  be,  and  remain  in  full  force,  ahd  the  court 
declared  their  opinion  to  be  fo,  but  in  regard,  if  the  other  queftion^ 
fliould  he  with  the  plaintiff  it  wouldbe  fufficient  to  determine  the 
rigbty  it  was  left  to  the  jury,  who  found  that  the  teftator  wis  non 
compos,  and  therefore  gave  a  verdi£t  for  the  plaintiff. 

Note,  it  was  aUb  made  a  queftion  to  be  determined  by  the  ym^ 
whether  the  conveyanoe  to  Stanton  was*  upon  a  valuable  conQdera* 
tiflnil  or  noty.  and  io  dirce  queftions  were  made,  tWb  of  which  pre« 
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vious  to  the  queftion  upon  the  point  in  law  on  the  conftru£^ion  of 
the  ftatutes,  and  the  queAion  on  this  was,  whether  by  the  ftat.  3 
Geo.  1.  cap,  18.  f.  4.  &  5.  this  fale  was  valid,  and  the  court  held 
^lot,  thiat  by  the  ftatute  11  &  I2  W.  3.  cap.  4.  f.  4.  there  afre  drf* 
ferent  provifions  for  pcrfons  of  different  ages,  r\z,  for  thofe  under 
.  eighteen  by  vefting  eftates  limited  to  them  for  the  benefit  of  their 

poflerity,  and  thefe  were  intended  to  be  able  to  convey  to  protef- 
pnts ;  but  as  to  others  above  eighteen  they  are  abfolutely  difabled 
from  taking  any  eftatc  by  purchafe,  and  the  flatute  of  K.  George 
never  intended  to  enable  them  to  convey  what  they  had  not,  but 
only  fo  facilitate  the  conveyances  to  the  others  in  whom  an  efbte 
Vras  veftcd  by  the  provifo  in  the  ftatute  3  Geo.  i.  cap.  18.  f.  5* 
on  which  this  opinion  was  given.     MS.  Rep.  Palch.  15  Geo,  2. 
B.  R.  Fairclaim  on  the  dennifc  of  Borlace  v.  Nevvland  &  al\ 
M^.  Rep.         5.  One  Mary  Bone  by  her  will  dcvifed  fevcral  eftates  in  Haxnp- 
17  Geu.  I,     fliii-e  U  trujUes  and  their  heirsy  as  to  part  for  payment  of  her  debts, 
wnalcisv.  ^"^  ^^^^^  '^  ^^'fi  etfum  0/  ^OOoL  and  fo  pny  thefatne  to  one  JViUiam 
iceeble.     *  Afoor  2l  deft*  ant  in  the  caufc,  or  inMfault  of  raifing  fuch  funiy  thin 
To  convey  to  Moor^  6r  as  he  Jhould  dire^y  and  as  to  the  other  lands  in 
truft,  to  pay  the  rents  and  profits  to  Mary  Lacy  the  teftatrix's^ 
mother  during  her  life,  and  afcer  to  the  defendant  Moor  during  his' 
Tife,  and  to  raife  and  pay  a  further  fum  of  4000 1.  to  the  defendant 
Moor,  and  then  to  convey  the  remainder  of  the  lands  to  the  ifluc 
female  of  Moor  in  tnil  with  other  remainders  over. 
r  74  1  Soon  after  the  death  of  the  teftatrix,  the  plaintiff  purchafed  of 

the  defendant  Moor,  all  his  eftate  arid  rnterdl  under  the  will  of 
MrSi  Bone,  and  which  was  conveyed  to  the  plaintiff  by  the  de- 
fcndarit  Moor,  irt  confideration  of  1460I.  by  indenture  of  bargain 
and  fale  infolled,  dated  the  29th  of  January,  1733. 

Upon  the  28th  June  1734  the  plaintiff  brought  his  btlL  againft 
the  truftees  and  againft  the  defendant  Moor,  and  the  hfirs  at  law 
bf  the  teftatrix,  to  cftablifh  the  will  and  to  have  the  trufts  of  the 
will  performed. 
*"■ '  The  defendant  Moor  in  his  anfwer  admitted  his  conveywicfe  to 

the  plaintiff^  and  that  in  fefpe<ft*of  great  incumbrances  upoh  the 
eftates  he  believed  the  1400 1,  was  the  full  value,  and  asmuch  as 
his  intereft  therein  was  worth  at  the  ffnic  of  the  aflignmeiu  there- 
of by  him  to  the  plaintiff. 

*  The  truftees  fubmittcd  tp.aflign  th?  eftates  as  the  court  fhould 
iireSt, 

The  heirs  at  Itw  were  all  iftf  int$  and  put  in  their  anfwer  by 

fjuardian,  and  injjjled  if  it  fliould  appei^r  that  Mary  Bone  did  make 
uch  will,  as  fet  out  in  the  bill,  which  they  did  not  admit,  yet  that 
the  devifes  and  bcqurjfs  thef cin  to  the  defendant  Moor  are  voidy  inaf^ 
much  as  he  was  afur  the  2()th  September  i*J OOy  and  at  the  time  of 
making  the  faid  xvilly  and  of  the  dcceafe  of  the  tejlatrixy  aperfon  edu-* 
tctcd  in  the  popij))  religiony  and  then  and  nnu  prof  effing  the  famey  and 
that  in  refpeSf  thereof^  and  by  an  acf  of  parliament  made  ih  the  tl 
^  tl  Tf^%*  he  is  difabled  to  inherit y  or  take  by  purchafcy  afiy  lands 
or  hetiditamin-s^  er  miy  interc/l  fi!>/»/*e'ifr within  'diis  Jdrigdcnn  of  Eng- 
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land,'ax>d  ^nftfted  ttiat  the  plaiiittfTs  purchafe  »s  not  a  bona  fide  pur-» 
cbiife-or  for  a-  full  ainl  valuable  coniidcratioa* 

After  the  putting  in  this  anfwer,  -the  phintiff  w^on  the  29 tb  Nov. 
^74^5  /TW  c  fupplmiental  hill^  char^Jn^  that  ib'e  lieftnnant  Ahor  did 
upon  V)€  1\Ji.  of  May^  ^74^  '*  '^^  King^i  JUnch  at  Wejhmnjler^ 
pvrfuant  /«  tbejiat.  11  George  a.'  tap.  17,  (which  was  in  the  year 
1738)  entltulid  an  a6t  for  fecuring  the  ejiatis  ofpapifts  confrnmng  to 
the  proteftant  religion^  &c,  conform  to  the  proUjlent  religiort  bj 
tbtre  taking  the  •aths  and  fuhfcnbing  the  declaration  mentioned  in  the 
Jiatuffy  and  tlic  plaintiff  inftjUd  that  thereby  his  title  to  the  prcmijfeiy 
if  it  war  hv/brt  defective  on  account  of  the  defendant  Aloftr^s  being  a 
fapi/i^  ii  nouk-made  good  by  virtue  of  this  Jiatute, 

The  infe^ts^  by  their  guardian,  in  jinfwer  to  this  fupplemental 
bilj,  infified^  that  if  the  d(?fcndant  Moor  did  conform  at  the  time 
and  in  tne  nianner  charged;  vet  that  it  has  not  made  the  plaintifPs 
title  to  the  premii&s  in  queltion  good,  for  that  they  the  defendants 
did  Ung  before  the  time  of  the  faid  Moor* s  pretended  conformity  enter* 
their  claim  to  the  faid  premiffes  at  the  quarter  feffions  of  the  peace  held 
for  the  county  of  Soutlnsmpton, 

Upon  thefe  bills  and  anfwers  the  parties  went  to  ifTue,  and  fcve- 
ra]  witaeiTes  were  examined  to  prove  the  will,  and  alfo  as  to  the 
b£t  of  the  defendant  Moor's  conformity,  and  to  the  queftion,  whe- 
ther the  indenture  of  29  Jan.  1733^  was  a  bona  fide  purcha£:,  and 
for  a  full  and  valuable  confideration« 

Upon  the  evidence,  the  will  appeared  to  be  well  proved  fo  that 
the  queftions  reftcd  upon  the  conilruAion  of  the  ftatutes  and  the 
quefiions,  whether  th^fre  appeared  fufEcicnt  evidence  of  the  de-» 
fendant's  Moor's  conformity;  and  that  the  deed  of  29  Jan.  I733» 
was  a  bona  iide  purchafe  and .  for  a  full  and  valuable  coniideration. 
Theftatutes  upon  which  the  whole  depends,  arc  11  &  12  W.  3* 
<^P-  4«  3  Geo.  I.  cap.  18..  f.  4.  And  the  ii^at.  11  Geo.  2.  cap. 
17.  which  ftatutes  are  as  follows.  The  fat.  of  ll  ^  12  TK  '^.^ 
€ap.e^  is  intituled.  An  Aft  for  the  further  preventing  the  Growth  of  [  75  J 
Popery ;  and  fo  much  of  it,  as  relates  to  the  prelent  queftion,  is  in 
feciion  4.  which  contains  two  provijhns  ; 

ly/.  That  papijls  not  taking  the  oaths  within  fx  months  after  their 
attaining  the  age  cf  eighteen  years  Jhall  be  incif'^^able  to  inherit  any 
lands  or  hereditaments  y 

2//-  That  papifls  jhall  he  difabled  and  incapable  to  purchafe  cither 
In  their  own  nanuy  or  in  the  name  of  any  other j  or  to  their  ufe  or  in  • 
trufi  for  tbem^  any  lands  or  hereditajnentSy  and  that  all  e/latesj  terms^ 
or  oiber  interifl^  or  profits  out  of  lands  mediately y  or  immdiatetyy  to  the  ^ 

iifeofcrin  triift  for^  any  papifi  Jhall  be  utterly  voidj  and  ofncne  ef" 
fUly  to  all  intents^  conjirultions^  and  purpofes  whatfoever. 

By  the  ftatute  of  3  Geo.  i.  cap.  I8^  which  is  faid  in  the  title  of 
t)ie  iSty  to  be  an  9&  msdefor  thefecuring  ofpurchafes  made  by  pro-- 
tejtants\  and  in  the  ^tbf$&.  after  reciting  that  fonie  doubts  nad 
allien  upon  the  aci  11  &  12  W.  3.  and  upon  another  ad  made  in 
the  I  Jac«  u  and  other  a£b  made  againft  papifts  and  popifh  re- 
Quiaats,  touching  the  fale  x>f  the  eftates  of  perfons  profe^ng  the 
popiih  religion,  or  incurring  the  difabilities  and  incapacities  in  the* 
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tai  ads  mehtion^d^  ft  is  providiJ^  That  nofdUfir  afuU  aMi  M« 
luahii  conlidiration  of  any  lands  or  hereditaments^  or  any  inltre/i 
therein^  ay  any  perfen  being  the^repuied  ownery  or  in  the  pojjeffion  of 
receipt  of  the  rents  and  profits  heretofore  madiy  or  hereafter  to  he  mad$% 
to  gndfor  any  purchafory  and  meerly  and  only  for  the  hen^  of  pro* 
ieftantsy  JhoU  be  avoided  or  impeached  for  or  by  reafin  or  upon  pre-' 
tence  of  any  of  the  difabilHies  or  incapacities  in  the  faid  aih  or  anf 
of  them  contained^  unlefs  before  fuch  fale  the  perhn  entitled  to  tdki 
advantage  offuch  di/aiility  or  incapacity  Jhall  have  recovered  fuch 
landsy  isfc.  or  given  notice  of  his  claim  and  title  thereto  tofutb  put* . 
chafer^  of  before  tKe  ,ctntraSf  for  fuch  fale  Jhall  have  claimed  the  lamds^ 
i5fc,  by  reajoh  of  fuch  aifability  6t  incapacity^  and  have  entered  fuch 
'claim  in  ppeH  court  at  the  general  ftff  on  of  the  peace  for  the  county 
wherein  the  lands  //>,  and  bona  ftde^  and  with  due  dingence  pnrfued 
his  remedy  in  a  proper  court'offujiice  for  the  recoViry  thereof  tbi 
^  faid f ever al  aSls  above  mentioned  and  referred  to^  gr  any  thing  therein 
contained^  to  the  contrary  notwith/ianding. 

'  Provided  neverthelejs^  That  whefeas  it  was  amsngfi  other  things 
tna^edby  the  faid /iatute  4f  ii  fef  12  /i^  3.  That  every  papifl  fl>9uld 
be  difdbled  and  incapable  tb  purchafe^  either  in  their  own  namesj  or  in 
the  name  of  any  itther^*or  to  their  ufe  or  in  trufl  for  them^  any  lands  of 
hereditaments^  and  that  all  efiates\  terms^  or  other  interefls  or  profits 
out  of  lands  mediately  or  immediately  to  the  ufe  of  or  in  truft  for  any 
papifty  Jhall  be  utterly  void  and  of  no  effeSf  to  alt  intent Sy  confiruSiionT 
and  purples  whatfoeVfr^  it  is  hereby  declared  and  enaSledy  that  the 
^faid  rented  part  of  the  faid  ail  of  parliament  fhall  not  be  hereby  aU 
tered'or  repealed^  but  the  Jame  Jhall  be  and  remain  in  full  fierce  as  if 
this  a£l  had  never  been  made*  *^ 

Then  comes  the  ftatute  11  Geo*  1%  cap*  17.  which  is  intituledi 
AnA&,forfecuringthi  Efiates'of  Papijis  dtnforming  to  the  Proteflant 
Religion  again/}  the  Difabilities  created  by  feveralAffs^f  Parliament  re^ 
latingto  Papyis.  And  after  reciting,  that  perfons  profef&ng  or  edu- 
cated in  the  popifli  religion,  are,  by  divert  2Sts  of  parliament,  fub« 
je£led  to  feveral  difabilities  and  incapacities^  w^ich  may  afted  per** 
Tons  conforming  from  the  popi/h  to  the  proteflant  religion,  and 
that  many  peifons  have  already  conformed  and  are  willing  to  fiib'^ 
mit  to  his  majefty*s  government^  and  that  others  are  likely  fo  to  do^ 
//  is  enaSiedy  that  all  perfons-,  being  reputed  owner s^  or  in  pojffifi^*^  or* 
receipt  of  the  rents  and  profits  of  any  lands  or  hereditaments^  or  any 
httcrejl  therein^  who  have  been  or  are  reputed  to  be  papifisj  of  edu^ 
cated  in  ihepopijh  religion-,  and  hdve  conformed  to,,  or  hereafter  Jhall  ' 
[  76  1  conform  to^  and profefs  the  proteflant  rcUgiofi^  and  have  taken  or  Jhalt 
take  the  oaths  of  allegiance,,  fiepremacy^  and^  abjuration^  andjkbfcrihe 
the  declaration  in  thefiatute  of  JO  Carm  2.  cap.  in  the  court  ^ 

Chancery,,  B*  R,  iSc*  and  that  all  perfons,,  being  prote/tantSy  claiming  ' 
under  fuch  perfons^  Jhall  boUypoffefsy  and  enjoy  alt  fitch  lanehy  Vc^ft^eed 
a?id  difcharged  from  the  difabilities  and  ineapattties  in  the  faid  aifs^ 
or  any  of  them,,  for  fuch  ejiate^or  intertfl  as  fuch  perfons  would  havt 
hadifnofuch  dtfability  or  incapacity  had  incurredy  unlefi  the  pefjins 
entitled  t^  take  atlvdntage  tlnreofhave  aituolfy  an4  bona  fide  r4cei^}eT'^ 
edyor  JhaU^hereafier  recover  fach  lands^  ^c.  by  judgment  or  dicree  in 

fom$ 


■ 

^^fm  dSKm  wr  fuit^  ^Inady  commenced^  or  hereafter  ia*kg,  cfrntnuncid^ 

fii  calender  months  at  leajl  before  tht  making  the  records  offuch  pa-- 

pi/ts  or  reputed  poptfisy  tuitng  the  eifithsy  &c.  and  to  be  profecuted  wiih 

'  &i  £Ugence\  ami  then  follows  /r  provifoy  that  the  a£is  paU  not  pre^^ 

judice  the  right  ofanyperfm  who  Jhalt  have  been  in  poffeffon  two  cd^ 

Undar  months  precedent  tofuch  record. 

Note,  the  very  words  of.  the.ftatutes  are  not  here  inferted,  bat 
Qidj  what  appears  tobe  the  iubftance  of  them. 

Now  it  was  argued  by  Sir  Dudlev  Rider  Attorney  Genenfl, 
Mr.  Murray  Solicitor  General,  Mr.  Browni  and  Mr.  Wilbraham 
for  the  plaintiff, 

That  the  two  ftatutes?  fubfequent  to  the  ftatute  of  Kitig  Wil- 
liam, were  made  for  the  benefit  of  pfoteftant  purchatbrs,  and 
dier^fore  to  be  favourably  conftrued,  and  rather  to  be  ftretch^d' 
than  odierwife ;  *  ' 

*     That  diefe  fhtutes  our^ht  to  be  eonftdered  as  aAs  of  flate  fouitd* 
cd  on  the  principles  of  civil  policy. 

That  the  rights  claimed  from  the  ftatute  of  King  William  are 
uniaroorable  rights,  for  the  ftatute  was  not  calculated  for  the  be- 
nefit of  the* heir  or  next  of  kin  claiming  under  that  ftatute;  thdy 
have  no  natural  rights  the  legiflature  thought  it  too  much  to  take 
'away  the  eftat^  ofpapifts  andKive  them  to  the  publick,  and  there- 
fore gave  them  to  die  next  of  kin,  or  left  them  to'defcend,  by  dd- 
xlaring  the  incapacity  to  take  by  purchafe;  it  remained  dierefore 
rcafonable  for  the  legiihture  to  model,  chan^,  dr  deftroy  this  iif- 
cs^aci^  as  they  thought  fit,  and  in  confiru£Hon  of  what  is  done  fdr 
fudi  purpofe,  the  right  arifing  from  the  incapacity  ought  not  to  bb 
"fiivouSred  in  refpefl:  of  the  imbecility  of  fuch  right  j 

The  great  end  of  die  ftatute  of  Kttg  George  the  Firft,  was  tt> 
,  'induce  papifts  to  fell,  'and  to'draw  eftates.  oiTt  of  their  hands,  anti 
has  an  expreft  retrofpeft,-  the  words  being  of  purthafes  heretofore 
made  or  hereafter  to  be  made;  and  to  entitle  th^  {daintiff  to  the 
benefit  of  diis  ftatute,  to  avoid  the  efied  of  the  ftatute  of  Kin^ 
William,  nodiing  more  need  be  fhewn,  than  that  the  purcha^ 
made  by  him  was  a  bona  fide  purchafe,  and  for  a  valuable  conude- 
ration,  and  that  no  cfanm  wsb  made  according  to  the  laving. 

They  confidered  then  the  value  of  the  eftate,  by  confiderirtg  ho\f 
many  years  purehafe  it  is  Worth  to  be  fold,  ana  by  making  de« 
diidion^  for  the  charges  and  incumbrances  upoh  it,  and  for  th6 
fiibfifting  life  upon  part  of  it  i  by  which  means  it  was  faid  to  ap- 
pear not  to  be  worth  (a  nfmcb  a^  die  1400I.  that  was  paid,  and  i^ 
die  confifderation  was  fiiU,  there  is  no  ground  to  fay  it  was  not  i 
bona  fide  burchafe,  ^d  it  Was  not  pretended  that  any  claim  vh% 
made  by  tne  dbfendant^,  the  heirs  at  htw,  tiU  fome  years  after  th6 
jKirchale,  and  no  infilnCy  or  privilege  in  that  refpecl,  for  latched  . 
make  no  difftrehce  for  ^ch  heirs  or  next  of  kin  not  defigned.ti 
befiivoured}  befides,  in&its  ai-e  bound'  by  general  ftatutes  unle(& 
diere  is  ail  rtprtfs  laving  for  Ai6ir  benefit,  as  in  the  ftatute  of  fine^, 
ibis  ftatuG^  of  liEfkitadohs,  and  other  ftatutes. 

Th;rt^  thefe  putcl^es  from  papifts  are  often  made  in  a  hurry  to  f  77  1 
iamd  claims,  and  the  valut^  ought -not-  to  be  >  nicely  fcinned  ot  L  //  J 
'  G  4  •        weighed 
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-weighed  in  golden  fcales,  and  ought  in  general  to  be  eftttemedv 
valu  ibiC)  if  ft  appears  to  be  a  fair  aiid  reafpnable  purchafe  -,  that 
this  is  certainly  fucb  a  purch^  for  a  valuable  conlideration  as 
woulu  be  good  within  the  ftatute  of  £liz.  againft  fraudulent  pur- 
chafes. 

Admitting  then  that  the  defendant  Moor  was  a  papiil  at  the 
time  of  the  devife  and  death  of  the  teflatrix,  yet  the  claim  of  nhe 
heirs  at  law  is  defeated,  and  the  plaintiffs  purchafe  eftablifhed  under 
this  datute  of  3  Geo.  j. 

£ut  ftill  th«  Itacute  of  1 1  Geo.  2.  throws  out  of  the  cafe  the 
queftlon  00  the  purchafe  and  the  value  of  the  eftatc ;  for  und^r 
that  (Utute  the  heirs  at  law  are  defeated  by  the  conformity  of  the 
defendant  Moor,  and  we  have  proved  the  record  of  his  taking  the 
oaths  and  fubfcriblng  the  declaration,  and  it  is  not  pretended  that 
the  defendants  have  taken  advantage  of  the  faving,  that  they  have 
xecovered  or  been  inpoilefiion,  or  fo  much  as  brought  any  a£iioi\ 
or  fuit  for  what  they  now  claim. 

«  The  intent  of  tl^is  ftatut6  was,  to  put  all  conforming  papifts  on 
the  iame  foot  with  proteftants,  and  is  in  many  refpedb  in  the  fanve 
words  as  the  ibtutc  of  Geo.  i.  unlefs  that  nere  no  confideratlon 
is  neceilary  to  the  conveyance  of  a  conformift. 

Lord  Chancellor.  I  take  the  force  of  your  argument  to  be 
this ',  That  if  this  conveyance  is  taken  to  be  for  a  valuable  con- 
fideratlon, then  it  is  to  he  edabliihed  by  the  (latute  of  K.  Geo.  i, 
and  if  not,  yet  would  be  good,  though  a  voluntary  conveyance) 
.  under  the  otner  ilatute  j  but  then  if  this  (bould  appear  but  a  cor 
lourable  conveyance  upon  a  delufive  fham  confideraticn,  this  would 
not  deprive  the  defendant  Moor  of  the  right,  and  would  (hew  the 
plaintifF  to  have  no  intercft  either  at  law  or  in  equity.  People 
that  come  for  equity  muft  draw  their  equity  from  pure  fountains) 
and  Mr.  Moor  can  have  no  decree,  for  he  is  a  defendant. 

In  anfwer  to  this  it  was  obferved,  that  the  defendant  Mpor  hacl 
by  his  anfwer  admitted  Ae  purchafe,. and  prayed  that  It  might  be 
con&rmed. 

Mr.  Chute  and  Mr.  Cox  for  the  defendants,  the  heirs  at  law. 

Mr.  Chute  argued  flrongly  that  this  purchafe  ought  to  be  take^ 
Ifo  be  delufcry  and  colourable  only ;  that  it  appears  from  the  face 
of  the  will}  a|id  from  the  pleadings  in  the  caufe,  that  here  were 
many  debt^  aqd  charges  upon  the  eflate,  and  no  account  appears 
to  have  been  ever  taken  of  thefe  incumbrances,  which  it  can  hardly 
be  fuppofed  bu(  there  muft  have  been,  if  this  had  been  a  fair  pur- 
chafe j  and  the  manner  of  defendant  Moor's  anfwering,  and  his 
anfwer  not  being  put  in  till  fix  years  after  f^ng  the  bill,  are  flrong 
evidences  on  which  to  lay  a  prefumption  or  a  colluflve  purchafe; 
and. if  this  conveyance  is  in  itfelf  not  for  a  valuable  confideration) 
then  it  is  plainly  not  helped  by  the  ftatute  of  Geo.  i.  and  then  a9 
to  the  fubfequent  flatute  of  K.  Geo.  2.  it  relates  only  to  the  time 
to  come,  and  has  no  retrofpe£i ; .  the  fubjcds  of  the  flatute  are  pa- 
pifls  who  fhall  conform,  and  proteflant  purchafbrs  from  fuch  pa« 
filis  i  but  the  right  in  this  cafe  vtras  previous  to  this  flatute  vefted 
j|i  the  heirs  at  law  by  the  ftatute  of  King  William,  and  infifi^ 

therefore 
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udbuorcfecvnipon  tbe  whole,  that  this  cafe  is  ncft  affisded  by  eithfer  of 
the  (aid  two  ftatute»  fubfequenc  to  the  ftatute  of  King  WiHiani> 
and  that  by  die  ftatute  of  King  Wiiliam  the  eftate^  in  queftion  are 
well  vefted  in  the  defendants,  the  proteflaAt  heirs. 

Mr.  Cox  on  the  fame  fide  argued,  that  the  title  of  the  dtfcn^ 
dantSj  the  proteftant  heiK,  is  clear  and  indifpu table  under- the  fta^ 
tute^King  William,  if  not  impeached  or  prejudiced  by  the- two 
fuUequtot  ttatutes*  * 

The  ftatute  of  King  William  has  two  claufes,  ift.  Every  papift,  [  78  1 
or  peribn  profeffing  the  pppiih  religion,  is  diiabled  and»made  in^ 
cafable  to  purchafe  any  manors,  lands,  tenements^  rents  or  heredi- 
taments in  his  own  name,  or  in  the  name  of  others  to  his  ufe,  or 
in  truft  for  him ;  and  2dly,  all  eftates,  terms,  and  any  other  ia^ 
terefts  or  profits  whatfoever  out  of  lands,  tenements  or  heredi- 
taments made  to  or  in  truft  for  the  benefit  of  the  pApift,  are  made 
void. 

lofifts  then  ift.  That  a  devife  to  a  papift  is  a  purchafe  within 
diis  ftatute. 

2d,  That  a  truft  is  fo  likewife  ;  and^ 

3d,  That  money  to  be  raifcd  out  of  lands  is  alio  to  be  conii- 
dered  as  an  intercft  in  lands,  within  the  intent  and  meaning  of  the 
ftatute. 

That  thefe  points  were  fo  fettled  and  folemnly  determined  in  the  ^9  Moa. 
cafe  oT*  Roper  and  Radcliff,  which  was  in  the  houfe  of  lords  '^7-  i8m 
in  1 71 3,  and  fmce  in  the  cafe  of  Carnck  v.  Errington.     2  Wms's  ^  Wms^ 

Rep.  361.  Ren.4.S.C« 

Argues  therefore,  that  ail  the  eftates  and  interefts  devifed  and  ^^^ 
givea.  by  the  will  in  queftion  to  the  defendant  Moor,  are  void  ;  and 
therefore  that  die  defendants,  who  are  the  proteiiant  neirs,  are  en- 
titled from  this  ftatute  to  take  the  benefk  of  thefe  deviies  and  b6- 
quefts. 

The  title  of  the  defendants  being  therefore  plain  under  this  fta- 
tute, the  queftion  will  be.  Whether  tlut  title  is  at  all  hurt  or  de^ 
feated  by  either  of  the  fubfequent  ftatutes. 

The  hatutc  of  3  Geo.  i.  cap.  i8,  recites  that  doubts  had  arifen 
upon  this  ftatute  of  King  William,  and  upon  an  adt  made  in  thb 
firft  vear  of  K.  James  i.  and.  other  ads  .made  againft  papift  and 
popiin  recufants;  then  comes  the  enading  claufe  upon  which  the 
prefent  queftion  arifes ;  and  immediately  after  follows  a  provifo 
imrpduced  by  the  words  provided  always,  neverthelefs,  that  where- 
as, and  then  after  reciting  the  whole  claufe  in  the  ftatute  of  King- 
William,  it  is  enacted  and  dqclared,  tnat  this  ftatute  of  Kmg 
William  ftiould  not  be  thereby  (that  is  by  that  ftatute  of  K.  Geo. 
I.^  altered  or  repealed,  but  that  the  fame  ftiould  be  and  remain  in 
fiili.ferce^  a3  if  that  a£^  of  King  George  the  x  ft  bad  never  been 
made. 

Argues  therefore,  that  this  provifo  in  the  ftatute  of  King  George 
X.  wholly  aiid  plainly  avoids  any  effect  whicn  that  ftatute  can  have 
upon  the  ftatute  of  King  William  j  and  that  to  make  this  ibtute 
of  King  George  i.  coniiftent  with  itielf,  it  ought  to  be  taken  not 
to  extend  to  abridge  or  alter  the  ftatute  of  Ki(ig  Williasn^  but  only 
to  the  other  recited  ftatutesi 

Argues 


AmM' (orihtTi  iM  ^ou^h  veify  much  is  oifnecMtf  IdR  m 
iteid)mil  ca£»  ad  sM'bitrium  jodicis  ih  the  toiiftmdian  df  fiatutc^ 
yet  that  iirfiere  ^  words  are  pl^n,  all  courts  of  jaftice  6ttght  to 
odd  themfelyes  bMnd  by  the  Words;  thoogh  the  reaibft  for  them 
mifnGt  a{>pea#  plain  s  tnat  a  contrary  dodirinb  might  he  of  ihoft 
dangerous  confequeiicei  byfiij^fing  a^kiiid  of  legifladve  authd- 
rity  in  a  judge  wbofe  ofic6  is  only  jus  dicerc  non  condeA,  and 
that  this  argument  is  the  ftronger  in  rmrd  that  the  ftatutes  now 
in  qncftiM  are  (as  hafii  teen'^righdy  obferved)  to  be  cohfidered 
as  a£b  of  ftafie  and  ciVil  policy^  and  dught  dierefore-  to  be  mdrb 
ilri£Uy  adhered  td,  and  to  receire  a  conftrodion  accordifig  to  the 
ftriA  words,  it  being  rather  die*  duty  of  th^  courts  of  juftice  to 
take  fuch  l«ws  as^  they  find  them,  than  to  fcrutini^e,  prefiime  or 
guefs  at  what  was  the  foundation  or  reafon  of  the  legifflature  in 
making  fueh  laiws* 

Taking  therefore  this  ftatute  of  K.  Geo.  |«  upon  the  worda  6( 

it,  it  is  plain  it  can  have  no  operation  or  effe^  upon' the  flatute  of 

King  William  to  alter  or  repeal  that  ftatutes  and  though  it  may 

be  (aid  that  the  enaifting  part  and  provifo  are  repugnant,  yet  what 

-        ^     is  the  confeauence  of  this,  fuppofing  it  to  be  fo,  the  provifo  coq- 

L  79  J     tains  the  Ian  words  of  the  legiflature,  and  therefore  bng^  to  bt 

followed ;  but  taking  the  whole  of  the  ftatute  together,  the  ena^ 

'     ing  paVt  may  be  (aid  to  have  I'eference  to  the  ftatute  of  King  JameSy 

and  the  other  recited  ftatute,  but  not  to  the  ftatute  of  King  Wil- 

fiflm,  and  then  the  whc^e  is  made  confiftent.    But  where  a  ftatute 

is  inconfiftent  or  impo(iible  to  be  obferved  nihil  operatur  and  it  is 

voidy  as  was  eatpreily  h^Id  upoit  the  ftatute  De  afp6tta6s  reUgiofo-. 

nun,  35  £.  i*  a  Inft.  588*  ^ 

And  in  the  cafe  of  the  Attorney  General  aild  the  Company  c^ 
Chelfea  Water- Works^  HiH.  4  Geo.  1.  Scacc.  FitK^ib.  195. 
per  Reynolds  Ch.  B.  Comyns  and  Thomfon  Barons,  the  queftioh 
bang  Upon  the  conftrUi£Hoh  of  the  late  land-tax'  a£t,  it  was  hdd» 
that  where  the  provifo  of  an  a&  of  parlianient  h  dirediy  repugnant 
to  the  purview,  the  provifo  ffiall  (hnd  and  be  a  repeal '<tf  me  par* 
iriew,  as  it  (peaks  di6  hft  intei^tion  of  the  n/iakers.  And  in  Ld. 
Chanc.  Hatton's  Treatife  concerning  Statutes  and  the  Expofition 
thereof,  pag.  19.  it  is  faid,  Ubi  nlanifefte  pugnftnt  legis  vduntas 
&  verba,'  neutrum  fequendum  eft,  verba,  quia  non  cohgniunt  menti, 
mens,  qui;!  noh  cortgrmt  verbis. 

Thefe  Words  (bem,  frort  the  ftile  of  them,  to  be  drawn  from  t!h6 

rules  of  conftruSion  in  tht  Roman  civU  law,  artd  as  they  appear  to 

)}ave  been  adopted,  and  by  fo  great  a  man  as  Lord  Chanceltor 

Hatton  in  the  rules  of  con(trufiaoA  df  the  ftistutes  of  this  kingdom> 

th^  ou|iit  to  receive,  at  leaft,  fotne  weight. 

Seethe  cafe  •    Mr«  Coxe  Ach  mentioned  a  cafe  which  he  BH  he  Waf  juff  then 

-of  Fair-       informed  of  at  the  bar,  which  was  in  the  court  of  B.R».ahd  in 

the  dernife    '^bich  it  Was  (blelslnly  determitied'  6h  a  trial  at  bar,  s^iout  two  terms 

of  apriace    9^0,  that  tdiis  ftatute  fif  3^Geo.  i*  ought  not  to-  be  coniidered  a% 

▼.  Nexv-  ^    laving  any  operation  oi-  cflFfeft  upon  the  ftatute  of  Kihc  William  to 

v^ch!^if   -invaliuate  or  avoid  that  (tatutc ;  but  Mr.  Coie  notibeiilg  able  t6 

Geo.  2.        ftate  the  caie,  Ld.  Chs^celior  faid,  he  could  not  tak^  it  at  a&  into 

fupra  pL4.  big 


^  M&fitonoim;  ^xiA  the  SaiKcitor  GoMTa!  fttd,  thitt  e^  ^ras 
not  upon  (tich  a  conftmdton  of  the  ffatturtei  tKrt  depcndeii  upon  fe* 
-  veral  particzdar  circumftanccs. 

Mr.  Coiee  then  vrent  on  mA  obfertrefily  Aa(t  (u|^ofiffg  Ae  enaA* 
ing  piBn  of  fhe  ftatute  of  K.  Geo.  i.{ihoyM  be  taken  to  extend  t6 
rile  flttute  of  K.  Wm/  yet  it  remained  ftiU  ft>  be  confidered  as  a 
^udKon,  Whether  the.p«rchafe  made  in  iliis  cafe  by  the  plaintiff 
can  be  ttdten  to  he  a  purchafe  for  a  full  and  valiiahle  confidemtio^ 
IritfaiB  the  ftatute  of  K«  Geo^  t  i  for  if  it  fliould  tioty  it  in^ould  bt 
tquaHy  as  ftrong  as  any  of  his  other  argumefits  to  fliew  that  At 
pnknt  cafe  is  not  to  be  affefted  by  that  ftatute ;  but  going  on  t6 
fpeak  to  this  point,  Ld.  Chancellor  fidd,  he  might  eafe  himfelf  of 
that^  for  rfferif  the  cafe  fliould  appear  to  depend  upon  that  queftion^ 
be  fliould  dired  it  to  be  tried*  at  Ulw* 

Mn  Coxe  feid,  that  fuppofing  this  ftatute  couMuporfany  of  his 
odier  arguments  be  laid  out  of  the  cafe,  the  queftion  would  then 
tun  Upon  the  other  ftatute  of  die  1 1  Geo.  a*  cap.  17.  iivhich  was 
made  in  the  year  17389-  and  therefore  long  after  the  death  of  the 
taftatrix,  who  died  in  1732,  and  upon  ^ofe  deith  thefe  eftatcs 
tinder  the  ftatute  of  K.  Wok  vefted  in  her  proteftaat  heir;  and  he 
t>hfenred,'  that  this  fuitwas  inflitttted  long  before  the  makitig  Ae 
Hamte^  it  appearing  that  the  bill  was  filed  fo  long  ago  as  the  aSth 
•f  June  1734.  . 

rropofes  therefore  to  confider  ifl^  Whether  this  ftatute  can  be 
taken  to  have  a  retrofpeftto  deveft«the  eftates  in  queftion  refted 
in  the  defendants^  the  proteftant  heirs,  under  the  ftatute  of  K.  Wil- 
liam }  and  adty,  fuppofing  it  may  be  taken  to  have  fiich  retn^^efii 
yet  whciiier  this  can  be  faid  to  be  itfeif  a  cafe  within  the  ftatute  f 
'  As  to  the  firft  6l  fliefe  quefttons  he  obferved,  that  the  words 
«f  the  ftatute  are  all  of  the  'prefent>or  foture  time ;  that  tnr  per- 
fen  being  in  poffefilon.of  any  eftates  who  fliall  conform^  fliail  hold, 
&c.  PuFch;sdfi»  therefore  to  be  confirmed  by  this  ftatute  mitft  be 
purchafe^  after  the  confarmity,  and  die  word  being,  plainly  impHes 
the  prefem  time ;  there  is  ai%  efleiHial<iifierence,  both  in  grammar 
and  common  fenfe,  between  the  words  being  and  having  been  ; 
the  ftatute  therefore,  cannot  be  taken  cotififtent  with  grammar  and 
coHunon  feafey  to  have  a  retrofpe&  to  the  tim^  paft ;  and- the  de- 
fendant Moor  cannot  be  tftken  a»  a  perfon  being  in  pofleffion  at 
the  time  of  the  ftatute,  becaufe  it  appe^s  of  the  plaintiff's  own 
fliewmg,  that  all  the  right  he- ever- had  Was  lom  before  the  ftatute 
bargained  and  fold  to  the  plainfaflF,  the  purcha^  deed  being  men- 
iMMMd  t9  bear  date  as  it  does  09  Januaiy  1733.  And  the  provifiy 
whkk  ftUows  in  flia  ftatute  cannot  b^  faid  to  be  any  aimrer  to 
ibis ;  for  though  it  is  thereby  provided  that  the  ftatute  fliail  not 
psgndice  the  righr  of  any  perum  who  (hall  have  been  in  pofleffion, 

Ct^  is  reftiained  to  perfons  having  been  in  pofleflion  two  ka* 
ht  monte  precedihg  the  record  of  the  conformift's  taking  die* 
<MMhs,  &c.  and  therefore  brings  and  reftratns  the  whoh;  to  Ac 
gntid  fotjaft  of  the  ftatute  any  perfon  being  in  pofleffiom 

To  lay  then  that  dio  ftatute  mtght  be  extended  to  nmes  paft^, 
would  be  to  deny  die  known  fenfe  of  die  words^  and  to  alter  the 

grand 


[So] 


8<r  retrid^ 

grand*  relative  upoil  Mdikh  the  whole  ftatute  depends;  if  CuA 
conftrud^ion  mifjjit  be  made,  a  ftatute  might  be  made  to  mean  uaf 
thing. 

Bcfides,  courts  of  jufl:i(^e  will  not,  nor  ought,  to  conftrue  a  fta- 
.tute  to  have  a  retrofpe£b,  without  exprefs  word»  to  warrant  fuch 
conftru&ion ;  and  there  are  many  authoiitics  to  maintain  this;  by 
the  ilatute  of  Gloucefter  it  is  provided,  that  the  alienation  of  a 
tenant,  by  the  curtefy  (hall  not  bind  jhis  fon  ;  and  in  Lord  Coke's 
comment  upon  this  ftatute,  a  Inft.  ao2.  it  is  iaid,  this  extends  t9 
alienations  made  after  the  ftatute^  and  not  before,  for  it  is  a  rule 
and  law  of  parliament,  that  regularly  Nova  conftitutio  fiituris  foe- 
nuun  imponere  debet  non  praeteritis. 

3y  the  ftatute  of  Weftm*  2.  c»p.  46.  after  reciting  that  by  the 
ftatute  of  Merton  liberty  was  given  to  lords  of  manors  to  improye 
their  wafte,  fo  as  they  left  fuihciont  pafture  for  their  tenants ;  and 
after  reciting  that  the  neighbours  of  fuch  lords  who  are  alio  called 
Forinfeci  tenentes,  had  oppofcd  this,  it  is  provided  that  the  ftatute 
of  Merton  (hall  extend  to  them,  fufficient  pafture  being  left.  Now 
Lord  Coke's  Comment  on  this  ftatute,  after  mentioning  thefp 
words  of  the  ftatute,  Statutum  eft  de  cartero  (i.  e.  the  neighbours 
and  foriniisci  tenentes)  quod  ftatutum  apud  Merton  provifum  inter 
dominos  &  tenentes  fuos  locum  habeat.de  csetero  inter  domiiios  is 
vieinos  is  thus,  2  Inft.  474.  This  branch  is  from  the  making  o£ 
this  2&  an  expoiition  of  the  ftatute  of  Merton,  Co  as  now  the  m" 
tute  c^  Merton  does  extend  inter  vicinum  6c  vicinum.  But  though 
it  be  an  a£t  of  expoiition  of  a  former  adi,  yet  this  expoiition  iball 
take  tSeSt  but  de  csetero,  that  is,  ftom  the  making  of  this  ad  of 
expofitioPf 

He  then  argued,  that  thoMgh  thefe  ftatutes  are  old  ftatutes,  yet 
that  the  rules  here  laid  down  are  univeriaUy  true  and  applicable  to 
all  ftatutes ;  and  that  th^  2d  Inft*  is  a  book  of  the  greateft  autho- 
>,  rity  for  the  expofitioi)  of  ftatutes,  not  only  for  its  own  intrinfick 
.  -  '  worth,  and  the  great  regard  that  hath  been  always  paid  tx>  it,  but 
likewife  in  refpcdt  of  its  being  publift^,  a3  it  appears  it  was,  by. 
vote  and  order  of  parliament. 

But  there  are  other  cafes  upon  more  modern  a^  of  parliament 
to  flieW)  that  the  judges  will  not  by  ponftrui^on,  and  without  ex- 
prefs words,  extend  an  ad  of  parliament  to  a  retrofped. 

In  HELMEfL  and  Shut£r  2  Show.  i6*  and  reported  alfo  in  2. 
Mod.  310,  Sir  J.  Jones.  io8.  2  Lev.  227.  and  i  Vent  330.  in 
aiTumpiit  on  a  parol  of  prooufe  to  pay  a  fuin  of  monay  m  coniide-' 
ration  of  a  marriage,  it  was  found  by  fpecial  veidtct  tliat  the-  pro-: 
r  8 1  1  ^'^c  ^^^^^  made  before  the  ftatute  of  vauds,  and  that  that  ftatute  was 
made  before  the  a^Upn  brought,  by  which  it  is  provided,  that  no' 
adion  ftiould  be  brought  on  fuch  promife  unlefs  in  writing }  and  it* 
was  held,  that  the  ftatute  ibould  not  be  taken  by  a  retrofped  to  ex-' 
tiiiguiih  the  right  of  adion,  though  ftroi^ly  argued  againft  byiSer-. 
jeant  Maynard  for  the  defendant ;  and  this  was  much  ftronger  than- 
the  prefent  cafe,  for  there  there  might  have  been  grounds  upon  tbe« 
words  of  the  ftatute  to  fupport  a  retrofped. 

n$i  Mitchell  and  Bhquqhton's  cafe  Ld.  Raym«.673.  ww 

conprad 


^$0aw£t  to  transfer  ftock  made  but  not  executed  before  *tfift 
ftatute  of  8  &  9  W.  3.  cap.  32.  agaioft  ftock -jobbing,  it  was 
held,  that  the  ftatute  ought  not  to  be  taken  with  a  retrofpedl  to 
deftroy  the  contract.  1 

In  Carvill  and  Carvii^l'^  cafe  2  Chan.  Rep.  30a.  and  In 
SiRjEANT  and  PuNTis's  cafe  Chan.  Prec.  77.  a  will  of  lands 
was  made  before  the  ftatute  of  frauds,  then  catne  the  ftatute,  and 
after  the  teftator  died,  and  the  will  was  held  good  though  not  ex-, 
ecmed  according  to  the  ftatute,  for  the  ftatute  is  not  to  be  taken 
to  have  retrofpedh  So  in  the  late  cafe  of  Ashburkham  and 
KiRKHALL  upon  the  ftatute  of  mortmain,  it  was  decreed  upon 
die  opinion  of  all  the  judges,  certified  the  4th  of  Decemb.  1739J 
that  the  ftatute  {hould  not  avoid  a  devife  in  mortmain,  where  the 
will  was  made  before  the  fta^te,  though  the  teftator  died  after. 

Infifts  therefore  upon  all  thefe  cafes,  that  a  ftatute  is  not  without 
cxprels  words,  or  merely  by  cortftru^Stion  to  be  taken  to  have  a  re- 
trofpect,  and  therefore,  that  neither  the  ftatute  of  King  Geo*  i. 
nor  the  ftatute  of  the  x  i  Geo.  2.  ftiould  be  taken  to  zSe£t  the 
prefent  cafe,  or  to  deveft  the  right  of  the  defendants,  the  proteftant 
heirs  of  the  teftatrix ;  but  in  regard  he  cannot  prefume  to  fay  what 
weight  thefe  reafenings  may  have  with  the  court,  he  muft  of  ne-> 
cefity,  in  order  to  take  in  the  whole  of  the  cafe,  Atppofe  for  a  mo- 
ment, that  this  ftatute  ftiouM  be  taken  to  have  a  retrofpecS:,  and 
then  other  queftions  arife  upon  it. 

I  ft.  Whether  upon  the  evidence  the  defendant .  Moor  can  be 
taken  to  have  ever  been  the  reputed  o¥^er,  or  in  pofieilion,  or        ^ 
in  the  receipt  of  the  rents  and  profits  of  the  eftate  in  queftion  I 
and,  2idly,  Whether  it  appears  upon  the  evidence  that  the  defen*     , 
dant  Moor  has  in  fa£l  conformed  to,  and  proteited  the^  proteftani 
religion  i 

«  As  to  the  firft  of  Aefe  queftions,  infifts  that  the  evidence  4oes 
not  at  ail  prove  theia£i,  and  therefore  that,  this  cafe  is  not. a  cafe 
:wtthin  the  ftatute.  And  as  to  the  2d,  obfi^rves,  that  the  ftan^te  re* 
•quires  two  things,  the  taking  the  oaths,  and  conformity  to  the  pro^ 
teftant  religion.  The  talcing  the  oaths  is  proved,  but  the  evidence 
jof  conformity  is  no  mcf  e  than  that  the  "defendant  was  five  or  fix 
times  feen  at  church  in  a  long  fpace  of  time,  and  that  too  at 
diiFerent'  churehes ;  evidence  not  fufficient  to  excufe  a  maa  from 
the  penalties  in  the  ftatutes  of  Q^  Eliz.  and  Car.  2.  for  not  going 
to  church.  But  in  a  cafe  of  this  kind,  where  the  conformity  was 
AiTcStiy  in  iffue,  the  not  proving  pf  it  is  the  ftrongeft  prelumption 
that  there  is  not  in  fau^  any  true  and  fincere  conformity  at  all. 
The  erand  teft,  by  which  a  man  is  to  fliew  himfelf  a  true  con- 
fomift  to  the  religion  of  this  country,  is  receiying  the  facrament 
iKTCording  to  the  rubrick  of  the  comaion  prayer. 

Butii4>pofmg  all  thefe  matters  agaioft  t^im,  yet  he  has  (lUl^ano^ 
tfaer  hope  left  for  his  client,  and  though  perhaps  it  may  appear  a 
little  paradoxical  at  firft  view,  yet  hopes  it  wiU  npt  be  condemned 
without  hearing  the  reafons  upon  which  it  ftands,  and  that^is  ttooa 
the  feveral  favings  in  the  two  a^  of  parliament  with  regard  to 
whicb  in  re^s&  that  the  dcfej^dants,  the  protefta«t  ^heirs^  ft  the 

tirne 


time  of  the  deceafe  of  the  teftatrhc>  were  and  (Hll  are  infants,  kAlh 
that  their  not  purfuin^  in  time  what  is  required  by  the  favingr 
in  bringing  aftionS)  Stc.  and  in  -regard  here  was  a&ualty  a  Its 
pendens  before  the  making  the  laft  ftatute  (no  laches  behig  kn« 
putaUe  to  iofants)  &aU  not  deprive  the  defendants  of  that  right  to 
the  eftates  in  queftion  which  thev  have  under  the  fta(ute  bf  Kin^ 
Wiiiiam,  and  that  they  ought  ftiU  to  have  d&e  benefit  of  perfoiming 
thefe'&vings  when  they  come  of  age* 

But  yet  would  not  to  thought  to  aflert  that  infants  are  not  boinid 
by  a  general  ad  of  parliament  which  to  be  fure  tjiey  are^  and  if 
is  highly  fit  they  fiiould  be,  but  takes  this  diftij>Aion,  that  dioug^ 
an  i&nt  is  bound  by  die  general  purview  of  an  a&  of  parliaoieiit^ 
jet  that  he  is  not  by  odlateral  matters  rehtinr  to  fuch  purviews^ 
and  to  maintain  this  diftinftion  cites  i  Hale's  Pleas  of  the  Crowi^ 

The  reaibn  of  infant's  privileges  is  to  prote6fc  his  property,  wMl 
regard  to  which  the  law  reftrains  him  ifirom  prejudicing  iiimfelf; 
j^efides,  in  conftruing  of  a<3s  of  parliament  the  legiflature  muft  be 
taken  to  be  conufant  of  the  rules  of  bw,  and  therefore  to  know 
crnrth*  122.  that  an  infant  cannot  bring  adidis,  and  it  muft  therefore  in  con- 
'  flru(%on  be  taken  that  the  privileges  of  infinite  were  not  intended 
to  be  aSe6ied  by  the  favings  in  thefe  ftattites*    - 

Lord  Hardwicke  Chancellor.  This  cafe  is  brought  before  thtf 
court  in  a  very  extraordinary  ibxpc ;  firft,  as  not  wanting  the  al4  .  * 
of  the  ftatute  of  King  Geo.  2,  and  then  as  ftiengthened  by  that 
ftatute  under,  a  fupplemental  biU ;  but  the  queftion  will  depend  on' 
the  three  aAs  of  parliament  that  have  been  meittioned  $  the  fhrtxita 
of  King  WiUiam,  the  ftatute  of  the  3d  of  King  Geo*  i^  and-  the 
ftatute  of  1 1  Geo.  a.    . 

As  to  die  firft  of  diefe  ftatutes,  it  is  mentioned  as  a  ground  of 
difi^iKty  in  the  defendant  Moor  the  devifee,  under  whom  the  j^n- 
tift'ctatms,  and  to  (hew  a  right  in  the  defendants,  who  claim  im  die 
proteftant  heirs  of  the  teftatrix,  and  this  ftatute  was,  to  be  fttre^ 
made  to  prevent  paptfts  from  acquiring  new  eftates,  * 

Then  came  the  fhitute  of  K.  Geo«  i.  and  this  ftatute,  and  the 

Kovifd  in  tt  have  a  feemlhg  repugnancy,  and  I  would  taloe  xioticei 
at  the  ftatute  in  this  relpeA  hath  always  been  doubtful  i  {cmi4 
people  have  thought  that  the  provife  refttains  'the  ftatute^  'and  it  it 
certainly  a-  very  oid  provifo.  But  I  think  the  meaning  of  the  pro4 
'  vifo  wa$  oidy  ex  abundanti  cautela  againft  papifts,  and  was  natdc^ 
figned  to  ncSt  purchafcM^,  for  if  it  were  otherwife,  the  fecurity  to 
ptbteftaxit  purchafors  under,  d&e  ftatute  would  be  a  moft  doubtful 


I  think  therefore  the  queftion  between  the  plaintiff  and  the  pto^ 
teftant  hoirs  upon  this  ftatutej  is  oidy  whether  thtf  putchale  tsade 
by  the  plaintiff,  appears  to  be  a  good  and  valid  purchafe  or  not  i 

Now,  upon  this  I  mav  iay,  I  am  eictremely  doubted,  ai|d  if  th# 
caufe  ftK>i4d  turn  upon  mat,  I  fliould  certaijdy  direct  an  ifiue  to  try 
the  fiiob 

As  ao  the  eonfcderatioo  paid  lor  diis  purchafe,  k  is  .ririidy  (aii% 
that  li>e  ^ourt  ftimid  }v>t  weigh  it  with  golden  fcaUs,  ana  that  ifae 
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iiitiliiti<Mi.of  dus  aA ^oljy'was,  that  a  fair  bona  fide  fide  {bouldbe 
iiKidc>  hut  tben  it  hrings  it  to  the  qucftion.  Whether  diis  was  fo  or 
not?  tiie  pace  is  not  what  I  lay  much  weight  on^  but  there  is  a 
pmcittfe  of  a  tnift  eftate  charged  with  the  pxymcnt  of  debts  aad 
legacies,  and  oo  account  appears  to  have  been  taken  of  the  debts 
or  die  iotcf  eft  thereof,  or  of  the  legacies,  and  the  purchafe  S4>pean 
to  hare  beeomade  without  any  privity  at  all  of  the  truftees,  and  it 
can  hardly  be  imagined  that  fucfa  a  purchafe  would  havfe  be^  made 
between  a  lair  buyer  and  ^ler,  without  the  privity  of  the  truf* 
tees,  and  without  any  account  being  taken  oif  the  charges  upon 
the  eftatSB*  ^  . .. 

But  I  ^link  the  queftion  lUpon  theCi  matters  is  avoided  by  the     f  8  ^  1 
fiiUequent  ftatute  of  ii  Geo.  2.  the  eonfideration  of  which  is  ia^  ^  ^ 

trodycod  upon  the  iiipplement  bill.  • 

Now^by  this  ^atute  it  is  provided,  that  all  perfons  being  reputed 
ownera,  or  in  pc^fisffion  of  any  lands,  or  any  intereft  therein,  who 
have  been,  or  are  reputed  to  be  papifts,  and  who  have  conformed 
to,  or  heiea^  ibaU  conform  to  the  proteftant  religion,  and  take  . 
the  ostfas,  flttU  hold  and  enjoy  iuch  lands,  freed  and  difcharged  from 
the  difid>iMties  and  ino^gu^ites  created  by  the  ftatute  of  King  Wil-» 


It  s^ipears  then,*  that  the  defisndant  Mocmt  haA  taken  the  oaths, 
and  fiippofing  the  evidence  of  the  conformity  to  be  fuAcient  to 
prove  it,  I  am  of  o[nnion  diat  thefe  eftates  vH>ix\d  thereby  appear 
to  he  .wdl  .vefted  by  the  will  in  the  defendant  Moor  uoder  tht9 
ftatute,.  fiqffMifiiig  the  other  out  of  the  cafe,  and  though  it  nay  be  ' 
ftid,  that  fuppo&ng  the  eftate  under  this  ftatute  to  be  in  the  ie^ 
feni^mt  Moor,  yet,  that  it  would  not  help  the  plainttflF,  for  he  muft 
recover  upon  his  own  ftrength*  But  as  to  this  I  muft  take  4ie 
whole  caletogedier,  and  then  what  are  the  admiffions  in  defendant's 
anfever  dutt  this  wus  a  good  grant,  and  for  a  valuable  confidera- 
tku,  and  fiich  as^e  defendant  prays  by  his  anfwer  may  be  car« 
ried  into  execution,  and  be  eftaUilhed,  the  grant  therefore  being  as 
cattptod  with  the  anfwer,  binding  to  the  defendant,  and  as  the 
graat^  tfaourii  voluntary,  would  be  good  under  this  fublequent  fta- 
titte,  I*aih  bound  if  there  were  no  other  oBjedions  againft  it^  tQ 
decree  the.  truftees  to  convey  to  tiie  {daintifF. 

But  there  ace  other  queftions  that  arife  upon  this  ftatute  of  K. 
Geow  2.  Firft,  as  oart  of  the  eftate  devifed  to  iitd  defendant  Moor- 
wsm  a^reverfion,  wtieth^  a  reverfion  as  fuch  be  within  the  ftatute 
or  not;  .andl  am  of  opinion  that  a  reverfion  is  within  this  ftatuee, 
and  that  the  words  of  the  ftatute  warrant  fuch  conftru£^on,  for  what 
»  riK  reputed  ownerfliip  of. lands,  or  anv  intereft  therein?  can  ic 
be  feid  thiit  a  reverfion  is  not  f  it  pfauxily  is,  and  there  are  e^ual 
comreosendcs  in  relied  of  a  reverfion, 'as  there  are  <^  eftatea  in 
noOesHon* 

But  jthea  anodier  and  -more  diffip^t  queftion  ar^es,  whether 
thia  ftubute  baA  any  rctroipefb 

The  word,  (claiming)  in  ihe  ftatute  muft  refer  to  the  prefent, 

and  all.fvtuce  times,  but  then  it  is  to  have  a  relation,  and  coilies 

back4to  ibc  ^rSt  words,  that  sll  petfons  being  repttted  ownen,  ani 

4  Wh« 


[84] 


.<3  '  iDam, 

XKrho  have  Ixren,  or  are  reputed  to  bq  papift$,  if  thefe  womIs  itMaI<f 
be  taken  to  reftrain  the  ftatuce  from  having  a  retrofpe£l,  to  what 
time  fhoukl  the  ftatute  be  taken  to  refer?  Take  it  in  the  common 
fcnfe,  it  muft  commence  immediately  as  a  kw,  or  ihali  it-  be  refer* 
red  to  t))e  tin\e  of  the  conformity,  or  the  time  of  taking  the  oaths? 

.  A<Sb  of  parliament  are  to  he  conftrued  according  to\he  vulgar 
fenfe  of .  words  ^  great  corrednefs  of  ilile  is  not  to  be  expected  from 
tfaem;  and  there  are  feverai  a<9:s  of  parliament  wherein  thefe  fort  of 
particles  are  to  have  various  meanings  and  interpretations. . 
'  ^  Xbc  A?itute  wa3  a$  9  :general  law  to  take  away,  rights  .which  the 
legidature  considered  to  be  particularly,  in  their  power;  beddes^  as 
.  v  it  is  to  reftore  old  rights,  and  to  avoid  forfeitures  and  diiabtlicies, 
"^  *  'the  ^king  the  ftatutes  to  have  fuch  r9tro(pt£t  fdls  within  the 
general  reafon  of  the  thing,  and  the  Juftice  of  the  cafe,  and  I  think' 
^e  def<?ndants,  notwithftanding  their  inbncy^  are  bound  by  diis 
7i^  of  parliament,  the  legiflature,  if  they  had  intended  to  fave  the* 
right  of  injants,  would  have  infected  ibme  claufe  for  diat  purpofe ; 
and  though  there  are  fome  statutes,  in  criminal  cafes,  which  are 
I^eld  not  to  bind  infa^its,  yet  the  general  rule  certainly  is^  that  an 
infant  is  bound  by  an  ^  of  parliament, .  unlefs  there  is  a  particular 
provifion  to  fave  his  privilege. 

Two  queftions  then  arife  upon,  the  ftatute,  wficther.  the  defen* 
(^nt  .Moor  was  the  reputed  owner  of  thefe  eftates?  anditfeems 
clear  that  at  the  titpe  of  the  plaintift's  purchafe  he  was  fo,  anddien 
by  the  exprefs  words  of.  the  ftatute  the  titles  of  proteftants  claiming 
Mndec  fugh  perlbns  are  exprefsly  confirmed.  And  the  queftion 
whether  fuppoC;  a  papift  has  conveyed  for  a  confideraHon  not 
v^uable,  and  then  conforms,  ihall  thrs  make  the  purchafe  good,  is 
a  queftion  not  to  be  confidened.in  the  prefent  cafe;  for  a  voltmiary 
conveyance  wpuld  certainly  bc.good  under  this  ftatute  asaprovifion 
fo<  a  child,  5cc4  and  with  regard  to  this  ftatute  the  impft^tions.opon 
this  .conveyance  are  immaterial,  fcr  if  it  was  colourable  and  coUuiive 
Q^ly,  yet  tiiis  a£l  don't  afFe^l  it;  and  though  ihe  defendant  Moor' 
might  under  this  head  infift,  that  the  plaintift'hath  no  right,  either  at 
law  or  in  equity,  to  the  eftutes  in  queftion;  yet  as. the  defendant 
by.  his.  anfvver  coiilirms  ,the  pJaintifFs  purchafe,  and  prays  it  may^ 
be  eftabliftied  and  fully  executed,  it  muft  be  taken  as  binding  to 
him,  and  then  in  this  light  I  am  of  opinion,  that  the-  plainttn  i» 
intided  to  a  decree.  / 

:  And  therefore  if  thc^  Qtber  queftion,  which  arifes  upon  d)e  ftaittte 
\Yhethei:he  is  fui&cfent  evidence  .of  the  conformity  of  the  defendant 
Jyloor  be  laid  out  of  the  cafe,  or  ftiould  be  taken  to  be  fuffident)  I 
ibpuld  then  be  obliged  to  decrep  for  the  plaintiff.  But  I  muft  iay 
I>m  not  fatisfied  in  this ;  he  might  eaiUy  have  obtained  difpenfations 
^CgP'Og.tP  church,  though  not/or  cecpivjng.  the  facrament,  and 
here  is  no  evidence  of  his  ever  receiving  the  facrament;  and  as  the 
pfQof  of  conforaii.ty  is  difed^y  thrown  upon  himi  he  ought  to  have 
cleared  it;  and  though  there  is  no  pubhck  conformity  that  the  law 
t|kes  notice  of  further  than  the  going  to  church  and  receiving  the 
i^rament,  yet  it  is  well  known  that  he  might,  folemnly  and  publick-^ 
It  have /enoiiiiQed  the^err<^^.of  .the  .cliurch  df  Rome«  and  asiK>- 
t.  1  ,   -thiiig 


tUng  of  this  kind  appears,  if  it  is  infifte^  oti,for  die  defendants^  the 
proteftant  heirs,  I  mall  direft  an  iflue  to.be  tried,  whether  the  de« 
fendant  Moor  has  c<Nnfornied  to  ihe  proteftant  religion^  or  noL 

But  fuch  ifTue  being  waived  bv  the  counfel  for  the  defendant^ 
the  heirs,  Ld.  Chancellor  declared  the  will  of  .Mary  Bonci  th« 
teftatrix,  to  be  well  proved,  and  decreed  the  truftees  named  in  the 
will  and  defendants  in  the  cWe,  to  convey  the  freehold,  ^uid  to 
furrender  the  copyhold  eftates  in  queftion  to  die  plaintiff  and  his 
heirs;  hut  decreed  that  the  plaintiff  (hould  pay  to  all  the  defendants 
their  cpfts  of  fuit. .  MS.  Rep.  17  Gfo.  2.  Cane.  Wildigos  v« 
Keeble, 


(I.  8)     Good,     As  to  Pcrfons  ficc,  not  in  Efle,  or 

not  named* 

!•  A  Dev%  made  in  remainder  U  a  c$rporafion  when  there  is  no 
'^^  fuch  1/  voidy  though  there  be  fuch  a  corporation  made  before 
the  remainder  fdl,  otherwife,  if  the  corporation  be  begun,  but  no 
head  yet  cfaofe ;  per  Hobart  Ch.  J.  Hob.  33.  cites  Aid  33.  9  H.  6* 
23  and  49  £.  3.  .   .       .      • 

2.  So  if  I  devife  lands  in  remainder  to  the  heirs  o/y,  S.  it  is  void^ 
If  diere  be  no  fuch  J.  S.  thoueh  there  be  one,  and  heirs  of  him 
bejbfc  fkc  remainder  fall ;  per  Hobart  Ch.  J.  Hob.  33.  cites  2  H» 
7-  13.  by  Kebie^ 

3.  In  all  devifes  there  ought  to  b^  a  devifee  in  ejfe^  who  has 
pofwv  and  capacity  to  take  the  thing  devifed'  at  the  time  when 
at  ought  to  vcft.    Plow.  345.  a.  per  Lordefs  feijeant,  and  the 

4>tfaer  juftices  prseter  Walfhe  Trin.  10  £liz.  faid  it  as  a  principle  T   8  C   1 
inlaw.  L      J    -K 

4.  A-  devifed  to  the  heirs  of  the  heifofhis  wtfe^  if  they  attain  Raym.i«3u 
tbi  age  ef  14  years ;  A.  dies,  leaving  no  iflue ;  but  the  wife  had  iffue  ^^^^  dl* 
ky  a  ficmd  bufband\  per  Windham  and  Moreton  J.  it  is  not  good,  viOed. 
became  to  a  perfon  not  in  efle,  and  on  a  double  contingency;  but 

per  Twifiien-and  Keeling  J.  contra,  notwithftanding  the  double  con* 
iingeney^  it  being  aU  one  with  a  devife  to  an  infant  in  ventre  fa  mere 
when  he  fhall  be  born,  and  the  contingency  is  to  take  efFed^  within 
the  compais  of  a  life;  and  this  cannot  be  by  way  of  remainder, 
tfaouffh  the  wife  has  an  eftate  for  life ;  becaufe  it  is  a  new  devife 
ao  tSut  tSdBt  on  her  death,  and  is  not  as  a  reiinainder  Joined  to  his 
jeftate.    Lev,  135.  Trin.  16  Car.  2.  B.  R.  Sndv  v.  Cutler. 

5*  Devife  of  land  to  thefirji  fon  rf  A*  A*  having  none  at  that  $oa  devifa 
a«r,^is  vokL    1  Saik.  220.  Trjiju  9  W.  3.  C.  B.  Scatterwood  '*'^>/^ 
«.  ILdge.  ^,  y^^^^ 

IM»  jfiiie  4t  the  time  o^  tlie  dprife  is  Toi4.    12  Mod.  27S.    Sc^tcergood  t.  Edge  S.  C.    , 
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$5  IDettft* 

*  « 

(L  9)     Good  or  not. 
Where  it  is  made  to  Infant  en  Ventre  &  rnere^  &c# 

t*  T  F  a  man  devife  to  an  infant  en  ventn  fa  mtre^  and  dies,  diis 
^  is  a  good  devifo)  and  yet  the  infant  is  not  in  rerum  hatura  at 

the  time  of  the  deviiisi  nor  at  die  ticne  of  the  deadi  of  the  deviibr; 

per  Bftbbington ;  contra  per  P^on  J.  fir.  Devife^  pi.  32.  cites  1 1 

H.  6.  12. 
•  Mft.  2.  A  man  devifed  t%M  farts  rfbis  lands  to  bis  four  younge/f  fins* 

cites  s/c.  '^  ^^'^  ^^  ifthi  infant  in- ventre  fa  mere  be  a  fin^  tbat  be  fhall 
and  II  H.  bave  tbe  fiftb  part  as  coheir  with  tbe  four  youngeji  hratberSy  znA  i£ 
\  'f*  ^  *^^  ^^^  happen  to  die  without  ifliie  male  of  their  bodies,  diat  die 
pm|MfB^  two  parts  mail  revert  to  the  next  heks  of  the  devifor  for  ever* 
that  ruchan  The  fatjier  died,  the  fen  is  born,  and  after  he  and  three  other  of 
infant  is  (he  faid  fons  died  without  ifiue.  Sanders,  Dyer,  Bendloe  and 
^an^Xi!^  Mead  held,  that  the  after-born  fen  (hall  take  nothing,  becauTe  be 
rotwith*  was  not  capable  as  purchafer  when  the  devife  took  efF^i  but 
Ibndinj      Whiddon  contra.    Dy.  303.  b.  30^  a.  pi.  49,  ^0*  Mipb.  14  Elijc. 

chtrteit        ^^^^* 

nay  b«  <letJiiAed  for  him.  2  Mod.  9.  HiU^  %6  U  tj  Car.  t.  io  Cane,  in  tbe  cafe  of  Norfe 

V.  Yeftrwoith.  Ld.  K.  Findi)  who  faidy  that  at  common  !aW|  without  all  queftion,  a  dcvt^> 
Co  an  infiiAt  in  ventre  fa  mere  of  lands  devilable  bj  Cnftom  was  good,  fo  that  the  dsiiibt  «ite 
upon  the  ftatute  of  H.  8.  which  e&a£b9  that  it  ihaU  be  lawful  for  a  man  by  bis  will  «|  wiiting* 
to  devife  his  lands  to  any  perfon  or  perfons  {  for  in  this  caife  the  deviiee  not  bein^n  seruoi 
natnra,  tii  ftridtncis  of  fpeech  is  no  parfoOi  and  therefore  it  has  been  takeoi  that  fnch  a  devif# 
Is  void.  Mo.  and  it  is  left  a  qnsere  in  the  Lord  Dyer  430.  But  in  two  caies  in  C«  B.  one  In 
the  time  when  Ld.  Ch«  J.  Hale  was  jodge  there;  the  otiwr  in  Che  Lord  Ch.  L  Bridgmaale 
time,  it  has  been  rafolvedy  that  if  there  were  fufficient  and  apt  words  Co  deicribe  tbe  infiuu^ 
chough  in  ventre  fe  mere»  the  devife  might  he  good.  But  in  B.R.  the  judges  fmce  have  been 
divided  upon  this  point,  that  as  tbe  law  ftands  now  adjudged,  this  devife  in  our  cale  feema  hoc 
to  be  good ;  but  (hould  the  cafe  come  now  in  queftion,  be  faid,  he  was  noC  fure  chat  the  lav 
^'ould  be  fo  adjudged;  for  it  is  hard  to  difinberit  an  heir  for  want  of  apt  words  to  defcribe 
hire ;  and  it  is  all  die  reafon  in  the  world*  that  a  man*s  intent^  lying  in  extrenus*  when  moll 
commonly  tie  ir  deftitnte  of  counfel,  ihould  bo  favoorsd. 

ft  is  good  3.  If  a  man  devi&aland  to  infiuit  en  ventre  fa  cnere,  if  he  be 
11^^^  »^/  bom  in  tbe  Hfe  rf devifor^  the  devife  is  void;  per  Coke  and 
^(1^^'!^^'  Dodderidge.    RolL  Kep*  no.  Mich.  12  Jac.  B*  R. 

bm  not  if  as  an  immedlite  devife.  Per  Bridgman  Ch.  J.  Cart.  5.  Mich.  16  Car.  a,  C.  B.  in  caC| 
of  Davis  V.  Kemp.  ■  ■  Windham  J.  faid,  tliat  D.  303.  b*  304*  which  faith  that  devife  to  infanC 
iu  ventre  *  fa  mere  is  void  lias  been  denied  to  be  law,  and  that  upon  fearch,  tbe  roll  does  noc 
warrant  the  judgment  repotted  by  him.    8td.  153.  in  cafe  of  Snow  v.  Tucker.  wLev^  135* 

S.  C.  Snow  v.  Cutler.  $.  P.  and  fays,  that  Hale  Ch.  J.  and  Hide  Ch.  J.  were  ol.  tbe  Csqms 
•pinion.  Devife  9o  infant  in  ventre  fa  mere  is  good.    Bt  devife  io  fmin.  ventre  (jl  mere  is 

Toid.    Cart.  87.  9>.  '1  In  the  cafe  of  Snow  v.  Cutler.  Lev.  135.  Windham  and  Motton  J« 

field  adevife  to  infant  in  ventre  fa  mere  generally  without  laying  w&n  UJhcH  he  horn,  to  be 
a  void  devife;  but  TwifJen  and  Keeling  J.  coutra.  But  all  Mreed,  thac  hg  ddding <be .wcwSs* 
when  he  fhall  b^hi^rn  makes  it  a  good  devife.  ■  S.  P,.  Per  Holt  Ch.  J.  aUn.  559.560.  and 
cites  Snow  v.  Cutler.*— -Ray m.  162.  S.  C.  accordingly. 

i  "^  J  4.  A.  makes  a  Icafe  of  lands  in  L.  and  G.  for  09  Years  to  B.  to 
a  Mod.  8,  commsncc  after  his  death,  in  truft  to  the  u(e  of  his  laft  wilJ. 
?'t^ru1fr;h!  Afierw^rJ*^  A.  by  will  directed  that  Blackacre  part  of  bis  lands  im^L^ 
b.  c.  in  '    fnould  he  fold  for  20  years  for  payment  of  debts  and  legacies^  and 

t.ai)c.  Je-  ptIUT 


ij^  tbi09tpir4aUnoi6k^  bid  ao  yean  to  the  hdirs  ffkiSf  ifac  tefia^  cree^accor. 
W^ikkfy^  mi  tbi  bfdg  9fbis  wi/i  to  be  bej^otten,  juid  fQrdc£iuk  sic.  cilila 
diereof /•  B.  and  bis  betni  And  all  other  his  lands  in  L.  to  the  ufe  by  Powreil 
of  the  bMri  ^  his  hdy  on  the  body  of  his  (aid  wife,  &c.  and  for  J*  t^  Mod. 
default  to  W.  R.  Ibr  20  years,  and  after  to  B.  and  hi|  heirs.    And  *^ 
if  A  itfv#  n$  ijfiu  living  at  thi  time  of  his  deaths  then  he  devif^ 
4VbiUacri  fart  of  bis  Jands  in  Cr.  to  B»  and  bit  boirs^  iounediatelv 
aficr  the  deadi  oTA's  wife  (who  was  jointured  therein.)    A*  die<^ 
leaving  no  iflue  borni  but  ibon  after  a  fon  was  born,  who  lived  till 
after  ag^  fufiered  a  recovery^  and  deyifed  die  lands  to  J.  S.  apd 
died  without  iiTue.    Though  the  (on  was  not  born  till  after  his 
father's  death,  yet  he  had  an  jeftate  tail.    And  the  reHdue  of  the 
term  of  mg  years,  notwithftandiiig  the  recovery  aiKl  will  by  the 
ion,  was  wcreed  to  be  affigned  to  J.  S.  it  being  a  term  in  tru/l* 
Fin  R.  155.  Mich.  26  Car.  2.  Nourie  v«  Varworth.. 

5^  .The  !aw  is  clear  now,  that  a  devtfe  to  an  infant  en  ventre  fa 
mere  is  £0od  enough,  ti^ugh  be  be  born  after  the  death  of  the  tefhi'* 
tor,,  and  he  Jball  tail  by  way  of  executor j  deviji  when  be  is  bgrni 
\M  North  Ol  j.  Freem.  Rep.  293.  pi.  (344.  b.)  Trin.  1677.  C. 
%  Anofu 

$.  Whedier  the  devife  to  infant  In  ventre  la  mere  is  good,  has  ^«  comt 
nevcryet  been  fettled ;  but  diereliavc  hQ^n  varieties  of  opinions -in  ^^^i^J^xl^ 
it»    Ine  firft  I  find  is  11  H.  6.  15.  and  there  Babin^on  thought  ftaii  be 
it  goodi  and  Pafbon  contra.    It  is  in  Brook  tit  Devife  6oo.  with  v^^^  <»  ^ 
a  qume.  7  Co.  ^  without  any  decifive  opinion,     i  Roll  Ab.  600,  *^»s'*«'* 

£.7l      ^*'     J  \J^  T^  '       rk»/--/5-^*  ^*i»         "^  that  was  < 

oio.  Mim  a  dubir  Dv.  303,  304.  Devife  to  inrant  m  ventre  la  mere  vmcre  f^ 

D 


er 
was  en 


opinion.. Mo.  127.  iandno  opinion  177.  adjudged  good ;  but  664.  inlaw. 
held  void.  Cro.  £.  435.  if  there  be  a  new  pubTieationofa  will  after  '^•^^\}^i^ 
mfon  bonsj  good,  fecus  not.  2  Bulll.  272.  not  good.  I  Roll.  Rep.  j*jf     ^ 


no  void.  Litt.  Rep.  255.  void.     And  thus  it  remained  till  IC.  Ch.  Fope  v. 
ad*s  time.     In  Snow  and  Cutler's  cafe,  cafe  in  Sid.  153.  and  Keb.  f^f^?^* 
court  was  divided;  but  in  2  Mod.  9.  Chancellor  Finch  held  it  u^.fetmt 
good,  and  my  Lord  Bridgman  held  the  fame  with  a  great  refped  to  to  be  S.  p. 
ranner  opinions;  and  I  hold  it  to  be  good,  becaufe  the  rule  is,  s.p. dm* 
ttat  when  by  tiie  words  of  devifor  it  apparently  is  defigned  for  a  ^racfpop« 
^ture  inter efi  or  devife,  it  is  good;  .and  when  deyife  is  to  the  fon  v.  More. 
in  ventre  fa  mere^  without  more  faying,  it  is  plain  he  means  a  future 
devife^  becauie  by  the  very  words  he  taJces  notice  of  his  not  being  in 
efle;   and  that  ts  tantamount^  as  if  he  had  devifedto  another  for  a 
time^  or  let  it  defc/nd  to  the  heir  for  a  tirne^  but  in  a  de^rife  to  thefirfi 
jonofT.S.  who  has  no  fon  at  that  time,  none  can  tell  by  the  words 
of  devifor  whether  be  meant  itdould  take  prcfendy,  or  futurely, 
and  therefore  it  is  no  more  than  a  prcfent  devife  to  a  perfoa  not  in 
clTe;  per  Powell  J.  12  Mod.  282.  Pafch.  1 1  W.  3.  C.  B.  in  cafe  of    ^ 
Scattergood  v.  td^e. 
7.  Per  Powell  J.  a  tfe  limitted  to  a' fon  in  ventre  fi  mere  is  f   87   1 
id,  becaufe  no pgrfon  accord! f:g  to  thiflatute  ofifs\  but^Ji^ute  ^      '    ^ 


rfwilh  nudtes  ns  meniUn  rf  pirfon,  an  J  diat  trtakes  the  diSerence* 
1%  Mod.  283.  PaTcb.  11  W«  3.  C  B*  in  cafe  d  Scattergood  r. 
Edge. 

i.  A.  devifed  500/.  U  tbt  iUUftfin  ^f  B.iohi  bigMen  to  place 
him  out  apprentice,  a  fen  bom  after  A's  death  Ihall  take.    Per 
Wright  K.  2  Vtrn.  431.  pU  393.  Hill.  1701.  NevUl  v.  Nevill. 
Where  a  g.  ^  devifc  to  tniftees  and  their  hcirB  in  truft  for  A/  for  life,  and 

tu^lftbi  to  his  firft  and  other  fons  in  taiU  but  if  J.  diis  tvithyt  an  heir 
fu  comes  J9ftf/ip,  remainder  over  this  being  of  a  truft  oiajr  fupport  the  re- 
in queftion,  mainJer  to  a  pofthomous  fen.  See  2  Vern.  450.  Mich^  '7^3' 
S^e?cx      in  cafe  of  Bamfield  v,  Popham. 

pound  the  will  to  make  a  Sjhtrifm  /r  VKntt  of  ^t  mnrdt  #•  ieji$  i^the  child  en  ventre  fa  merr, 
unlefs  there  were  plain  wordd  to  exdtide  him.  Fio.  R.  159.  Mich.  %S  Car.  >•  Korfe  v.  Yar- 
worcb. 

10.  A.  hy  his  will  devifed  land^  in  ct^f  htjbuld  leant  nofon  at 
thi  tinti  rf  hu  dioA^  to  J.  S. .  and  his  heirs.  A.  died,  leame  his 
wife  prtvemmt  inftint  of  a  fin.  The  <)tteftion  was,  whether^.  S. 
the  devifee  was  mtitled  to  the  land.  Ld.  C.  Parker  referred  it  to 
the  judges'  of  B.  R.  who  certified,  that  jt  was  not  an  abfelate 
devife,  Dut.fubjeA  to  die  contingency  of  A'a  leaving  no  fen  at  the 
time  of  his  death,  which  they  thought  luid  i^t  happened,  and  there- 
fore that  J.  S.  cannot  take;  and  the  tellator  having  exprelTod  no 

,  intention  in  the  will  of  difinheridng  his  only  fon,  J.  S«.  is  notintided, 
and  his  lordfhip  agreeing  therewith,  decreed  J.  S.  to  deliver  up 
poiTeffion  and  account  for  the  profits  received.  .Wm*s  Rep.  486. 
Mich.  1718.  Burdet  v.  Hopegood. 

11.  An  executory  devife  bf  an  eftatc  of  inheritance  to  a  peifon 
unborn  when  he  ihall  attain  the  age  of  21  years  is  good,  ana  there 
is  no  danger  of  a  perpetuity.  Cafes  in  Equ.  in  Ld.  Talbot's  time. 
228.  Mich.  1736.     Stephens  v.  Stephens. 

In  Cane.  12.  This  was  a  bill  brought  by  Baffet  an  infant  againft  his  unde^ 

Hardlvkke  ^  ^^^  *"  account  of  the  real  and  perfonal  cftate  of  his  father,  uport 
Lincoins       whicfa  feveral  queftions  aroie;  the  firft  related  to  the  real  eftate,  and 
Ion  Dec.      was  this.    J.  Pcndarves  BaflTet,  father  of  the  infant,  fettled  the  bulk* 
i'liei'v?*     ofht^  ejlate  in  marriage  to  hinfe^for  life^  remainder  to  trufiees  t0 
dafleu  '       preferve  contingent  remainders  during   the  life  of  the  father,  re- 
mainder to  x^ifejbr  lifty  remainder  tojirfl  and  eaerj  other  Jon  for  Ufiy 
remainder  to  bu  brother  for  lifcy  who  was  the  now  drfendant^  but 
there  was  m  Umitathn  to  truftees  to  preferve  remainders  if  bis  w^ 
Jhould  be  frivement  ej^int.     Baffet  the  father  dsed^  his  wiff  friue^ 
"^       tnent  enfitnt^  Baflet  the  unck  entered*^  eight  months  after  mtjm  was 
horny  and  entered  upon  bis  ttnelcy  and  now  the  quejlion  waSy  wbojball 
have  the  intennediate  profits  upon  the  death  of  the  father  i$  the  birth 
•  of  the  fin, 

Ld.  Chancellor  held,  that  as  to  this  point,  it  muft  depend  upon 
the  conftru£tion  of  the  10  and  it  fK  '3.  r.  16.  and  as  to  that,  it 
muft  be  confidered  what  v;^  the  mifchief  intended  to  be  re   cdied, 
and  what  remedy  the  legiffature  have  applied.    Now  the  defen- 
<*  dants  &y,  nothing  was  intended  to  be  remedied  but  the  vefting  of 

the  remainder,,  which  they  fay  was  the  only  evil -complained  of  *  In 
the  cafe  of  Rebvz  v.  Long,  in  the  houfc  of  lords,  which  was 
the  foundation  and  occafton  of  that  a^ts  but  I  am  of  op'nion  this 

was 


/ 


SMtftt.  tt; 

xvi^s  not  the  fingle  mHchief  that  was  intended  to  be  prevented,  but 
^e  -whole  evil,  and  tiiey  meant  not  only  to  give  pofthumous  children 
power  to  enter,  but  to  take  the  profits  alfo  according  to  the  inten* 
tion  of  perfons  makmg  fectlements  and  wills  too  of  this  kind,  and 
dtis  appears  both  from  the  title,  {^eamble,  and  provifion  of  the 
ftatttte,  and  die  words  are  fo  plain,  that  to  put  any  other  conftruc^ 
I  tion  upon  them  would  be  to  repeal  the  a^  v^hich  fttysyjiub  pc/f" 

\  burnous  child JhaU  taie  tn/ucb  manner  as  if  torn  in  the  fife  of  his  father.  [   8  8   J 

!  But  it  was  ikid  bv  the  ^fendant's  couniel,  that  the  words  take,  &c. 

^  meant  oidy  that  ne  ihould  take  remainder  in  fuch  manner  as  heirs 

at  law  by  defcent  take  who  have  not  intermediate  profits,  and  that 
diis  being  a  new  law,  ought  to  be  conlldered  accordtng  to  the  rules 
of  common  law  in  fimilar  qafes ;  and  it  is  true,  it  is  a  ufual  manner 
of  conftruing)  new  aSs  according  to  the  old  rules^  but  to  do  fo  in 
this  caie  would  be  repugnant  to  the  words  of  the  2&^fer  heirs  by 
d^cmt  de  nut  take  as  tfbom  in  the  life  ef  their  father 'f  but  the  ad- 
dition of  the  words  in  the  iu5^  although  no  tri^ees  to  freferve  ccntin^ 
gent  rewuundersy  clears  this  of  all  objedBons,  and  as  oetore  that  a£t 
all  accurate  conveyancers  inserted  fuch  limitations,  fo  fince  they 
have  left  8iem  out^  which  plainly  ihews  tbek  lenfe  of  the  ftatute* 
But  the  objedions  on  the  part  ot  the  defendant  are  thefe,  that  there 
muft  be  tome  tenant  to  ^  frediold,  diere  muft  be  fixne-body  to 
anfwer  to  the  precipe  of  a  ftranger  to  bring  anions  of  treipa&,&c« 
and  this  can  be  nobody  but  the  uncle.    As  to  this,  I  do  not  know 
vdicther  it  is  nuUerial  bt  me  to  confider  it  becaufe  I  can  get  at  it 
In  another  way,  but  judges  in  fuch  cafes  muft  mpuld  and  frame  fuch 
eftates  as  are  agreeable  to  the  plain  intention  of  the  legiflature.    It 
oiay  veft  in  the  uncle  and  deveft  upon  the  birth  of  fon  by  relation, 
ana  this  is  s^reeaUe  to  the  conftrudlion  of  law  in  other  inftances, 
as  in  the  cafe  of  inrollment  of  deeds  ;  here  though  ^,  perfon  has  no 
title  till  inrollmem,  yet  fi^om  the  inrollment  he  is  in  from  the  time 
of  execution  of  the  deed*    As  to  the  objedion  that  there  is  no  le- 
nt remedy  for  the  profits  againfl  the  uncle,  I  think  if  my  con-^ 
^niffion  of  the  aft  is  right,  the  fon  might  bring  an  ejedment  and 
lay  his  demife  to  the  time  of  the  death  of  his  fadier,  and  every  body 
would  be  eftopped  to  lay  he  was  not  bom  in  the  life  of  his  father, 
for  how  could  the  defendant  take  theobje&ion  ?  not  till  he  had  en- 
tered into  the  common  nile ;  and  though  it  is  at  the    plaintiiPs 
peril  if  he  lays  his  demife  before  liis  title  accrued,  yet  if  my  con- 
ftru&ion  is  right  his  tide  did  accrue,  and  it  would  be  immaterial 
iriietfaer  he  coijiid  or  could  not  in  tii&  make  fuch  demife,  becaufe 
iucb  demifes  are  only  looked  iipon  as  matter  of  form»  and  not  real, 
for  infaats  make  fuch  demifes  every  day.     But  fuppofe  this  poiqt     « 
of  law  was  odierwife,  I  am  of  opinion  tnis  court  would  make  the 
iiacle  a  truftec  for  the  infimt,  and  that  ieeips  to  mf  to  be  ;hf  mean- 
in?  of  the  aft  of  parliament,  and  thougli  ^t  js  n^^ur^d  fo  pi^rfue  le- 
gaf  remediet  where  (uch  are  to  be  had,  yet  that  is  no  reafon  ifthey 
are  not  to  be  h^  why  remedies  Ihould  hot  be  inforced  here.     I  am 
therefore  of  opinion  the  ||&(ermedUt^  profits  c^  the  fettled  ellate 
;pu^  go  ta  the  infant, 


H  3  (I.  10) 


as:  DfUfC^ 


•\'  - 


(I.  lo)  Void  in  rcfpeft  of  the  Time  of  makin|J 
it,  made  good  or  not  by  foyne  after  Ad  or  Acn 
cident  &c. 


t*    A    devife  ofcne-jiintenantifland  devifeabk  tvbich  hi  tiUiH 
fity  at  .bis  death  jointly  with  afiranger^  is  not  good*;  tliA 
£ime  lavr  is  of  a  trie  in  jointure,  &c»     nut  ijfuch  devifor  doth  Jwr^ 
ttive  all  his  eompanionsy  then  fach  devile  is  good.    Perr.  S.  500. 
''2.  'The  eonjint  gf  the  heir  wifl  make  ivoid  devife  g99d.    Chanc. 
GaTes  209.  Trin,  23  Can  2,  Lord  Combury  v.  Middleton. 
•   3.  A.  niakes  zfeeffmint  to  a  feme  covert^  and  afterwards  A.  dfvijei' 
th^  fame  land  to  antrtber^  the  hufband  difagrees^  tWs  fhafl  have  a  refa- 
[   89   J  tion  between  the  parties,  fo  as  the  hulband  fhafl  not  be  charged  in 
damages,  but  it  fhall  not  make  the  void  devife  good.     Arg.  2  Mod. 
149.  TiiU.  28  and  29  Car.  2.  B.  H.  in  cafe  ofAbram  v.  Cunning-^ 
^am  cites  3  Rep.  28.  b.  Butler  r,  Bakeh    . 

4.  A.  feifed  of  Black-acre  in  tail,  and  of  Wbite-acre  in  fci,  bf, 
Tfvjlake  devifed  the  intaiUd  acre,  and  leji  the  fee  t4  difcend  ^Thc  de- 
yifee  brought  a  bill  in  chancery,  and  had  a  decree  to  cinoy,  cited 
per  Cur.  2  Vera  233.  TVln.  1691.  in*  the  cafe  of  Inomas  v. 
Gyles.  * 

5.  If  a  man  be  nm  compos^  and  not  in  his  right  fenfes  at  the  tinu 

J  f  making  bis  willy  though  he  afterwards,  never  fo  long  before  his 
cath,  beconfes  a  man  of  underjianding  and  found  judgment  and  me- 
mory, yet  the  will  is  a  void  will,  and  will  by  no  means  be  made 
good  i  Dccaufc  he  wanted  the  difpofing  power  at  the  time  of  difpo- 
fition,  which  was  the  time  of  making  his  will ;  per  Ld.  Ch.  J.* 
Trevor,  in  deliverira  the  opinion  of  the  whole  court  li  Mod; 
157.  Hill.  6.  Ann.  C.  B.  in  cafe  of  Archer  v.  Bokenham. 

6.  5«  the  law  is  the  fiune  <X  %  femt  eovtri  \  if  a  married  woman 
makes  a  will,  though  fhe  becof^ies  a  widow  and  unmarried  before  her 
(leath,  yet  (uch  is  a  void  devife  without  republication,  for  the  law 
Here  regards  the  time  of  making  only;  1 1  Mod.  1 57.  per  Trevor 
Ch.  J.  in  delivering  the  opinion  of  the  couft.  Hill,  o  Ann.C  B, 
ip  cafe  of  Archer  v.  Bokenham. 

7.  So  it  is  in  the  cafe  of  an  infamy  if  he  makes  a  will,  though 
he  be  of  age,  hdy.  though  never  Jo  old  when  be  diesj  yet  it  is  a  void 

/  devife  becaufe  he  had  not  discretion  nor  a  difpofing  mind,  at' the 
time  of  making  ;  for  it  is  that  which  the  law  regards  in  thefe  cafc^ 
arvd  not  the  time  of  the  death  of  the  tefhitor;  per  TjTVor  Ch.  J. 
21  ^odu  157.  in  cafe  of  Archer  v.  Bokenham. 


*  « 


(K)    What. 


h 


i 

/ 


(K)    What  ihall  be  a  godd  dcvifc  agai/t^  Laiv  and 

[  I.  xjL  Devtfe  againft  law  and  reafon  is  void.     1 1 H.  6«  I3*  b.  ]  WiMn  th« 

iBC«nlof 
the  tAftaCfv  m  his  will  does  ooc  agree  with  the  roles  of  law,  there  this  hiteot  is  voi4  ;  ae  if  J,  i« 
^•Ttiee  land  to  A.  in  fee,  an4  U  he  diet  without  heir  tl>at  B.  (haU  have  the  land^  this  deviieis  voiA 
to  B.  hecaoTe  oo«  fee  fiinpie  caonoc  depend  upon  aiMither  i  per  Croke  J.  Bulit.  6|«  Afict^ 
V.Jac« 


[2.  If  a  fiian  devifes  to  omfor  lifigf  the  nmainder  to  another  and  *  Jn  RoU 
tht  Mrs  nkiif  of  his  bodjy  and  if  bo  dios  vf it  bout  ijfus  malsy  that  when  jJ^fA^^"^  ' 
awf  of^  his  bdrs  fomales  flsaU  bavtiffite  *  foalty  bejball  have  the  land ;  i»  the  year  * 
if  he  ia  remaunder  dies  without  iflue  male,  upon  which  the  iiTue  fe-  hook  u  ia 
mak  cmerS)  tbottgh  ibe  hath  iffiie  male  aifter,  yet  he  ihall  not  have  ("*^) 
it  by  the  iMniuiioiv  becaufe  his  htfent  is  agaloil  rea&n*     xx  H.  6« 

14.  J  '        . 

[  3«  8§\l(z  devifebe  to  one  and  bis  boirs^  aridin  eaje  he  bath  ij/iua  "*  This  la 
daugbtery  tbatJbeJhaU  have  the  kndy  if  the  devifee  hath  iffiie  a  foa  I^j'JSSS^; 
aodcbiig^icer^aLnddicSytheibnihallhavetbelandy  thoueb  thedaugh-  be(i^> 
ter  took  hulband  after,  and  had  ifllte  a  fon,  he  ihalT  not  ouft  die 
fsther^  for  his  intent. was  againft  reafon.     11  H.  6.  *  i3.b«  J 

remainder  ^^,^^^ 

G...-:<ir«i   1  divmonm-. 


[  4*  If  a  man  deviSsszcbattelterfonalto  one  for  lifey  the 
muthery  this  is  a  void  remainclen  Mich.  5  Jac.  6.  per 


eaiesa 


chatties  with  ramainder  is  good  or  not* 


.  depend 
upon  it  at  die  common  law,  ^et  it  is  a  good  devife  to  the  fecond  ^j^*^ 
devifee  h  v/ay  tf  executory  devife.    Mich.  5  Jac.  b.  between  MaSet  adjornstur. 
and  Sir  nenry  Sackford.  1  — -s.P« 

^  -•  adjudged 

ascordn^f.  SKep.  95.  a.  b,  Tno*  7  Jac.  Matthew  Manning's  cafe.*— -S.  C*  cited  and  S.  F.adjiid^ 
1^  10  Rep*  46.  b.  Mich.  10  Jac.  -in  Lampet*s  cafe.  Cro.  J.  461.  Hill,  x  c  Jac.  cites  the  cafes  oC 
Manning  and  of  Lampet,  aad  PI.  C.  520.  540.  T)\  74.  277.  and  that  all  the  judges  of  C.  B.  and  alt 
tihe  iKSronSy  praster  Tanfield,  agreed,  and  that  the  firfl  grant  or  devife  of  a  term  made  to  one  fbr 
life^  remainder  to  another  bas  been  much  controverted^  whether  good  or  nor,  and  whether  all 
aught  not  be  deftroyed  by  the  alienation  of  ths  firH  party^  aad  if  it  were  now  firft  difputed  v§ 
would  be  bard  to  maintain  ;  but  that  being  often  adjudged  they  would  not  nuiy  difpute  it. 

£  6,  HiH.  16.  Jac.  in  Scaccarlo,  in  Sir  Rich.  Lewknor^  Ckfe,  a-  Roil.  Rem 
greej  per  Curiam.  ]  35?/; J;  . 

Jac.  B.  R.  Bennet  v.  Lewknor.  S.  C.    ad}omatur. 

J  7.  But  if  a  man  pofiefled  of  a  ttrm  devifes  it  to  one  and  the  *  ^^^^^V^ 
besrs  nudes  of  bis  body^  and  for  eUfauU  of  fuch  aifife,  to  another^  and  |fc.  by  th* 
the  heirs  males  rfhis  body^  this  is  a  void  devife  to  him  ki  remainder,  name  of 
bticaufe,  by  the  rules  of  law,  a  remainder  cannot  depend  upor\  the  Bennet  ▼. 
Iimitatioa  of  a  fee,  fcilicet,  upon  the  death  of  another  without  ^^^j^T^ 
hdrs  male  erf*  his  body.    H4U.   15  Jac-  in  Scaccafrioy  between  car^ 

•  H  4      '  Johafon 


9^  CflH^l 

t 

Palm.  JO.  J«hn<bn  and  StV Rich.  Lew^uior,  a<Qui%cd  upon  t  ff^aaXwia^iA  hf 
cice»  Uwt-  Tanfield  and  Bromly  againft  Denhim,  for  if  this  fliouMI  be  fiifferaL 

nor  s  cafe*  -v  i^         ••         ^  %    %  tt.       %  %  % 

ajc.  asjir.  *  "^^^  might  make  perMuttms  (fa  termy  and  diere  iBOiiM  to  no 
sped  two  jheans  to  deftroy  it  \  vide  the  fame  cafe,  tnj  reports,  Pafch*  14  Jac^ 
tcrmiintho  Contra  H.  10.  Jac.  B.  R.  between  Rhctorick  and  Qnppel  ad- 

exchequer,    :.wl/»^   1 

ed  chat  the  ceipaiuder  wasLmetelf  void..  In  RolM^ep-  no  mention  U  made  of  the  woM  (bodyjr 

tin  in  ii  f>urtH  IkAitatibn  t6  a  lb«rth  fan.  But  th  Palm,  tbe  word  (body)  is  mentkniedJa  i|ie  firtt 
limitation  to  the  firft  fom  x  Bfllft.  28.  S.  C.  tbe  teftator  devifed,  that  his  wife»  (hould  have 

the  occupation,  manunmce,  and  profits  oftlie  houfe  and  land  to  bim-  leafedy  if  (he  Aumld  I'nre  f» 
lofkg  unmarried  and  dwell  in  the  faid  hoiife,  and  if  (he  married  or  died  within  the  term*  thatthen* 
R.  hts-eMeft  fon  ihould  have  thejoocupatioa  for  fo  long  as  he  (hotttd  live  and  have  iiTue  of  hia  body^p 
and  during  the  fame  time  repairing  the  lame ;  and  if  be  died  without  iffney  &c.  tberenuinder  over 
&c.  adjudged  a  good  remainder. 

Roll.  Rep.  ^  g^  If  a  man  devifes  a  Urm  to  his  wifif  if  fin.  Uvisfe  bMg  unmat'* 
S^c.  adjer*  ^'^^  ^"^  ^f  J^  taarriiSy  th<n  m  rent  to  her  onU  fftht  kmi,  4ind  maios 
naitJf.—  ^te  wife  executrix^  and  die$>  and  the  wife  agrees  Co  die  leg^iesy 
Ibid.  368.  and  after .  takes  hufbaxid*  the  rent  IhaU  rife  t9  her  well  enough^ 
l^Vfiui^.  ^^^Ivflie  once  had  die  whole  term  in  her  a(  jxecutrixt  br  this  iu« 
12 1.  Gnugh  ture  rent  (hall  not  be  extind  thereby.  Mich.  t2  Jac.  B.  R.  be-r 
V.  Howard^  tweeh  GofFo  and  Haywood'    Afid  Pafcb*    X4  JaC    Same  cafe 

QpOil  otber  points  principally,  and  no  judgment  givan.  ■  Bridgm*  $z*  Gouga  T.  Hayward 
S.  C»  ie  S.  P.  sulmiuod  by  all  the  juftices ■    Godolpb.  144.  cites  $.  C. 

,  ;r^   V  1"^      [  9»  If  a  man  devifes  Iand$  to  B.  bis  younger  forty  and  his  heirSy 

^ol.  6z  I.  ^nd  that  if  he  dies  tuitbout  ijfuiy  living  A*  bis  eldejifouy  that  the  Lend 

<iiw.^  1,1^1  fiyaUgo  to  A.  in  fee ;  this  is  a  godd  fature  pdifibiltty  to  A%  in  nature 

Bridgm  z.  of  a  remainder,  though  it  be  depdndbmtupoii  an  eftate  in  fee  in  B. 

Irowne  S.  ^^^  ^future  poffibiiitj  bj  devife  may  weil^end  uponTmb  eJaU  itf  fee 

Cthewhojft  npon  a  collateral  contingent.    Mich.  18  Jac.  B.  II.  beOiireenBrown/^ 

court;«reed  and  PeUs,  adjudged  per  curiami  upon  argument  upon  a  fpecial 

thatB.had     ycidia  1  ^   ^        "^  ^  *»  ^ 

notaneftate  ^«"*"' J 

^I»  but  a  limited  ibet  fothat  by  his  dying  wttlmutHAie,  limg  A  his  eiUte  was  quite  detannined^ 
ind  all»elccpt  Dodendge,  *  agreed,  that  a  recovery  fufifered  hy  B.  could  not  hurt  the  future  devife ; 
but  Doderidge  was  much  againft  this  opinion,  by  reafon  of  the  great  mifchief  that  laight  enfoa  bf 
making  perpetuicias  in  devifes^  and  cited  Anher's  cafo  and  Capel't  cafe,  but  notwithftandin^ 
judgmentwasa^rmedasaforeuid.*-— ^ro.  J.  590.pl.  13.  Pettk  v.  Brown.  S.  C.  fays  that  tbe  It- 
mitataon  by  thedevifa  was  to  B.  and  hisheir?  in  perpetuum,  and  tlierefore  it  was  refc»(lired  by  aU 
tbe  juftices,  that  it  was  not  an  efta(e  tail  in  B.  but  a  fee,  and  likewife  it  was  find  in  the  wifl^ 
paying  to  C.  a  tidrd  brother  ao  1.  at  the  age  of  twenty-one  years ;  both  which  elaufes  (hew, 
^b»t  be  inteiided  a  fee  to  fi«  and  they  all  agreed,  that  the  limitation  of  the  fee  to  A.'  is  a  good 
fimitation  by  way  of  tha  contingency  of  B's  dying  without  iffue  living:  A.  though  not  by  way  of 
temediate  remauider,  which  all  agreed  it  could  not  be,  but  hy  way  of  executory  devife.  ■     '    ■ 

^JtolLRen.  |o6.  S.  C  argued,  asMlMbkt.  216.  S.  C.  adyndged. Palm.  131.  toi4r«S.C. 

amad  and  adjudged.  "  ■  3.  C.  cited  Arg.  Win.  ^4^  55-  as  adjudged.*  '  »  »  ■  Sf  C.  cited  Arg. 
4l!fad.  afj.  ■  ■  li  C  cited  ibid,  ^ij-  ■  »  S.  C  cited  Cre^  C.  iSr5..in  fil^^*  f  ■'  ^S^Qi 
aitad  Hjfrdn  ic»  .■  ■'  S.  C. cited  Sty.  275  bv  L^tch  Arg.  faid,  that  it  had  been  adjudged  con- 
trary to  the  judgment  in  Pelt  and  Brown's  ca^  if  hnds  are  devifed  to  one  and  his  heirs,  and  if  he 
4ks  wklioat  i&e,  that  tbe  laivi  fliall  he  to  another  and  his  heirs,  this  is  no  eftate  tail  (  far  it 
cannot  ftand  with  the  rules  of  law  to  devife  fuch  an  eftat«,  bccaufe  it  is  only  a  poflibiiity,  asid  if  it 
4tould  be  more,  it  armft  be  a  fee  upon  a  fee,  and  io  a  perpetoicy,  and  it  cannot  be  known  withio 
what  boaoAi  it  Iball  end,  either  in  cafie  of  years»  or  life,  or  other  contingencies,  and  fays  this  was 
adjudged  Mich.  |7Jt  38»[but  mentions  no  reign,  though  it  feems  t<vipean  EIic]  C-  B.  Rot.  1149. 

■  >.^ A  (l^viie  Io  ^.  aadlU  AnVi  and  if  A,  tSei,  livit*f  Ins  maiher,  th6n  the  land  to  ftmain  m  H.  and 

Alt  hiirt  I  Roll.  Cb.  J.  laid,  iM*  tbe  Hmitation  of  an  inheritance  after  an  abfolute  fed  fimple  it 
v«iUU  W  tbia  woald^make  a  p«tpctiiicar>  which  the  law  would  pot  permit,  but  if  it  be  upqa  } 
contingeiuYce  ^^la  it  is  otb«rwifi^.    Sty.  i^S*  Pafch,  t6ji.  Gay  v.  Gay* 
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*  ^  la  If  Mr  h^mre  tbi  %f  K-8rof  ufes  baif(f$ff$ii  uhU  uf$i  tnd  Br.DsWiii 
«/W  ihai  ftatute,  and  thiflatuU  ^32  H.  8.  of  Wills,  hft  i&it^  divU  ^,^'',^c 
jfii  ti«t  liii  ftQffitt  flmdi  maie  an  efiaU  U  W.  N*  and  tie  heirs  $f  a^s.  p!by 

hU  htdfty  and  diesy  this^had  beea  a  good  will  by  reaibn  of  the  intin*  Baldwin. 

^    38H.8.f.  3.6.3  S^U^ 

J.  deMnntoid  for  law,>  --S,  C.  cited  hf  Hobait  Ch.  J.  btst  faya,  qvcre  if  UwlMd  ware  navcr 
u  hoSmwsu  Upbw  ja.       ■    Br*  K.  C«  71.  b*  pi.  316.  cites  S.  C. 

"   [11.  If  after  the  flatute  of  32  H.  8.  a  man  feifed  of  lands  erfeoffs  *•  Ceitad 
A.  and  B.  Aerebf^  tg  the  ufc  and  intent  to  perfirm  bis  willy  and  after  ?J!.^i^i^ 
fy  bis  will  reciting  thejaidfeoffhtentyand  the  feoffees  tojicmdfeijed  t9  ^i^mSL 
the /aid  2^,  declares  *nh  will  to  be,  that  tnejaid  feoffees  and  their  3»BU«. 
heirs  Jhatfftand  and  befeifed  thereof  to  the  ufe  of  J.  A  and  the  heirs  of  %^^.^ 
bis  hodjy  &c,  this  is  a  g<5od  devife  of  the  land  bjrthe  intention  of  the  rifo 
devifor,  though  by  no  poiBbility  the  feoffees  could  ftand  feHbd  to  die  3  l^-  ^^^ 
ikid  life.    D.  15.  EL  323.29.  Linghen*s  cafe  per  Curiam.]  S^totid^" 

Terb'is  cites  D.  jaj-  Linghen's  cafe.  S.  C.  cited  by  Doderid^.  Poph.  i8S.  Mich,  a  Car.  B.  %i 

and  yei  oMerves  chat  J.  S.  was  a  baftard.  ■  ■  S.  G.  cited  by  Andtrion»  PI.  C.  5a3.  b.  HiU.  10 
Etiz.  in  cale  o(  Welkden  ▼.  EUctnstoD. 

[  12.  A  man  feifed  of  lands  makes  his  will,  and  in  this  deviies,  Poph.  t8t« 
that  J*  N.  and  J.  D.  and  their  heirsy  JhouU  ftand  Jeijed  thereof  to  Buffield  v. 
tbt  ti/i  if  y.  S.  &c.  though  the /aid  perfons  have  nothing  in  tht  s^aThe 
Itndy  yet  this  is  a  good  devilelo  J.  S.  for  either  this  will  amount  to  opinion  of 
^  deyife  to  the  feoSees  to  ihc  ufe  of  J.  S.  or  as  an  immediate'  devife  ^^^  ^^^ 
to  J%  S»  for  bis  inteodon  is  apparent  diat  J.  S.  fhouid  have  it,  /^uno^oii. 
^dich.  2  Car.  Regis,  B.  R.  between  Burfield  and  Khar(borough,  tradicente) 
for  an  Inn  in  Windfor,  called  th^  Garter,  adjudged  per  curiam>  ^f^  ^^^ 
li|K>n  evidence  to  a  jury  at  bar.  ]  gt'dXIfe 

by  raafoQ  of  c>ie  inceotion ;  aod  cited  Br.  Devife,!  pi.  48.  ^  15  EUz*  D.  ^23.  for  the  proof  of  it, 
— *-Gibb.  18.  Pafch.  i  Geo.  z-  B.  |l.  the  S.  C.  cited  by  Raymond  Ch.  J.  in  defivering  the  opinion 
6f  the  court,  aod  faid,  that  thotigh  J.  N.  and  J.  D.  had  n6ching  in  the  land,  yet  the  devife  is  good 
to  T.  S.  fbr  either  it  (hall  amount  to  a  derife  to  the  feoffe<9l  to  his  iife>  or  to  an  ihimedi.ite  derife 
to  bn  s  fpr  the  intention  pf  toft^ter  is  plain  that  J.  S.  ft)all  have  it*  ■'  forte<ipue'$  Rep.  71. 
S.  C.  cited  by  Raymond  jQh.  J,  io.S.  C.  in  totidem  vcrbi  j  ■    Le.  313.  pi.  436.  Mich.  3a 

Blis.  C  B.  GR&tvss's  Case.  A.  was  feifed  of  lauds,  and  6  Eli?.,  infeoffcd  J.  N.  ami  J.  D.  in  feo 
totbeufe  of  Wis  laft  will, by  whicb  be  wilted  that  bis  feoffees  (hoiiM  (bind  *  feifed  of  tiie  faid  lands* 
ttot'dl  Greenres  had  levied  of  the  profits  thereof  xooi.  .It  was  objc^ed  that  here  is  no  devife  ;  tor 
A*  at  tbe  time  of  the  devife  had  not  any  feoffees ;  bm  the  cxceprion  was  difdlowed  by  the  courc 
j'^  3  Le.  263.^1.  351.  S.  G.  in  totidem  verbis.**— •Mo.  aSo.  pi. 434.  Mich.  51  lB3a  £)iz. 
|^  B«  m  cafe  of  Batty  v.  TrevtUiaiu  ift  T  q^  \ 

13.  A  Termor  devifed  his  term  to  his  eldeft  daughter  andb^r 
IffiitSy  the  remainder  (if  fie  died  without  iffue  within  the  term)  to  tht 
y^unz^ft  4^ttghttry  &c«  The  eJdeft  died  without  ifTue,  and  her  buf- 
band  fold  ^e  ter mt  Baldwin  and  Shelly  held  that  the  youi\geft 
daughter  is  without  remedy  3  becaufe  it  is  a  void  remainder,  beiAg  - 
Qoiy  of  a  terai»  as  \t  is  of  a  chattle  perfonal ;  Knglefield  contrary, 
j^ecaiffe  of  the  intent  of  the  teftator.  Baldwin  fai<i,  he  agreed  that  if 
on^dtvlfis  his  term  toJ.S,  uton  condition  that  if  ^*  S,  dies  with- 
in the  teMy  tl^at  /^.  K,  fiaU  have  i>,  here  he  does  not  |;ive  all  bis 
term  and  mtercft  to  T*  S»  but  io  much  only  as  iball  incur  during  his 
Lfej  aihd  W-  R«  &2di  hayc  the  re£djiie ;  but  in  die  principal  cale  be 
aevifes  the  entire,  term  to  the  eldeft  daughter \  and  Cud  that  he 
moKed  this  cafii  when  he  was  Serjeant,  and  that  the  court  was  of  his 
cpnioo  fiow^  &c,  p.  7.  a,  b.  pi.  "6^  9.  Tnn.  aii  U^  8,  Anon. 

14.  Leflee 


14*  Lctenf  far  ycKM  del4&(t  sbat  Us  wifirfifuU  bam  ibi  ^rti^« 

tkn  tf  his  hndsforfi  trrnif  ysars  asfiiJhouU  Uv$j  ud  after  her  de* 

Cieafe  the  njiditi  t§  bisfom  aid  bis  affigm^  and  mai$  birfolt  sxicutrix^ 

'  *  auJi  iSsdi  the  widow  entered  and  agreed  to  the  legacv,  and  afterwaidft 

.  fold  thi  term^  and  died  bifore  ibi  haje  was  ixfirnL    Adjudged  thii 

ivaS'BOC  a^  devife  of  the  vrtiole  term  to  die  wiie,  but  upon  a  coatin-» 

eency  if  flie  fhoiild  live  fe  long,  and  her  intereft  is  deteftnmed  on 

:  Eer  4eatb>  fo  that  this  fale  wa»  vwl  againft  the  ibn^  becaufe  tiie  ie« 

nminder  was  to  arife  to  him  upon  9  contif^ency  of  her  dyii^  bc£>fe 

the  term  expired  i  ttterefere  die  divifs  ^  tbs  rgjidue  U  aim  Jball  h§ 

4xp9unded  to  pnadt  thfi  devifi  to  tbo  %mfi^  that  jkotb  may  Rand  >  finr 

there  was  no  e^prefe  eftate  for  Fife  deviled  to  her>if  it  had  Ike  would 

have  been  intitled  t6  the  whole  term,  bec^iife  in  judgmvQt  of  law 

an  eftate  &r  life  is  more  valuable  than  ibr  years.  PL  Q^.  $19.  HilL 

20  £&&  Ct  B.  Wclkden  v.  Elki^gton. 


As  to  croft 

STrii!t'i  (L).  Againft  Law  [Remainders  of  Tennsof  Years.] 

xnainder 
(X.) 

Jo.  15.  Wi     {[  I*  T  F  A.  poflefled  of  :i  term  for  years,  devi(es  it  to  JL  and  tba 

pi.  r.  citef  ^  beirs  mak  of  bis  hoif  bogi^^enj  the  ronudnder  to  C  and  tb$ 

I*  ?*'=rT     beirs  male  of  bis  body  begotten^  wis  is  a  void  remainder  to  C.  be-# 

i^«d^ca^es   c^^^  it  is  to  commence  upon  a  limitatioii  of  the  deadt  of  B« 

m  Cane  ^     withoot  heirs  male  of  his  body,  which  is  moft  femote>  and  by  tfa^ 

ch  ^fiU^*    ^^  before  to  B.  and  the  heirs  male  of  his  body  begotten.  B.  had 

Kr^og/'^   the  whole  term,  which  ihall  come-  to  his  executors^  and  not  to  hisi 

luuxx.  iSaty  and  he  hath  the  whole  power  of  difpofinr  thereof  to  vhons 

he  pleafes  during  the  term ;  and  if  he  does  not  di^oie  diereof,  yet 

)iis  executors  JbaU  bave  it  if  be  dies  without  iflue,  and  it  flwU  not 

revert  to  the  executor  of  A.  Pafch.  x  x  Car.  B.,  R.  between  Le- 

venthorp  and  Aihby,  per  Curiam,  refoived  upon  a  trial  at  bar  | 

and  diey  would  not  fuffer  it  to  be  areued  for  the  clearneis  thereof 

nor  to  be  found  ibecially.    Intratur,  Mich.  10  Car.  Rot.  xao.  J 

^[9^  ]       [2.  If  A*  poiiefled  of  a  term  for  163  years,  devifes  tbe  ufe  asid 

tr^QXlQ,'^^^*^pation  tbererfto  B.  bis  brother  for  /^,  and  aftor  U  tffi  pfifi  rf" 

t.  c.  tho      B.  for  life^  and  after,  to  tbe  eldeft  fon  of  B. for  Uft^  and  af^erfuck 

din^^rhat  -^  *  ^^"-^  without  heir  maUy  to  any  other  jon  which  B.Jhall  bave^ 

t&e  devife     ^^  ^<^  another  inform  ^ff^^faid^  and  ifi.  die  without  heir  soak 

of  a  term      of  hts  hody^  I  having  yet  136  years  to  come  of  the  £ud  term,  and 

in  thw  man-  having  a  purpofe  and  defire  to  have  the  fame  kept  in  my  name« 

a  perpttuity  ^  ^/^  ^^  meanmg  tSy  that  tbe  ufe^  profit  and  occupation  of  the 

cannot  bo     premijfes  JbaU  remain  and  be  unto  S.for  his  life^  and  mer  hinty  mntio 

tttit^'r  ^'^f  ^%^>«  '*^  ^-  y*^  have  for  his  Ufe^  and  ofier^  fucb  fon  dying 
pomhil^ty  without  heir  malty  to  any  other  fon  which  the  faid  S.JhaU  havfy  am 
fm  ^Am>  ...^  fl)^#r  ancthery  in  form'  aforefiud;  and  if  S.  die  without  heir  f  maU 
t  FoL  6r£.  of  bis  bodyy  to  Richardy  itc.  with  divers  remainders  over  3  and  after 
^-^  'V  "^  *^.  makes  the  faid  [AJ  and  S.  his  executorsy  and  dies,  and'  thef 
bnf^!^d'  ^^^^^*^J^^  ana  agree  to  thtlegacyy  and  after  the  wife  ofB.  diesy  and 
to  iiaiit  B^  di^  without  i(fue  malcy  and  5.  furviveSy  and  hath  ijue  E.  bis 
,\'''  '      eldefi 


HJU/lfim  mdy*  bisymigf/t'S^i  sndzkH  Mkfts  Ijfo  wfll,  And  by  tt^ereiMiiiL 
it  devtfii  M  bts  g^is  and  chattels  t9  the /aid  E.  and  maiej  theJaUl  ^^J^^iC 
M.  bh  exantlafy  and^e^  ttid  -after  E.  meters^  and  fnaket  F.  bis  exe^  a  dying' 
mfsr,  imd  dhs  withvttt  heir  male  of  bis  hdj^  and  irflcf  F.  enters^  withour   • 
gmd  mabes  G.  bis  executory  and  dies  j  in  this  cafe  G.  hath  good  jj^^^^^. 
title  fo  the  land,  and  jiot  the  £ud  J.  who  was  tha  fetotid  ibi^  of  lavr.  bw 
S«  for  to  entitle  J.  to  the  land  by  the  will  (who  hath  no  other  the  court 
title  thereto  befidto  die  wil)  B.  baght  to  die  without  iHiie  male,  woutd^* 
whid)  is  a  limitation  l^  intendniefit  of  a  perpetaitj,  and  tiie    \' 
^Ideft  fon  of  S.  (who  was  the  furviving  executor)  fcrlicet  E. 
(usider  whom  O.  claims)  ought  alfo  to  die  without  heir  mald^ 
wUch  is  anodier  limitation  of  a  perf^etuity  by  intendment  before    .-     -    • 
J.  coold  have  any  thing  by  the  will,  and  lb  a  double  perpetual    - 
Emitation  onriit  to  determine  before  the  remainder  limited  to  th6  ' 

fisccMid  fon  of  S.  who  was  the  (aid  J.  could  take  eflFe£b';  and  though  .     * 

ias  it  was  obje6led)  here  the  eftate  is  no€  limited  to  B.  and  the 
eirs  noles  of  his  body,  nor  to  the  eldeft  fon  of  S,  and  his  heirs 
naades,  yet  tfib  is  all  one,  though  it  be  admitted  that  the  executor  '    * 

of  B.  Jior  of  fitch  ddeft  fon  of  S.  fiiould  have  it  fo  lorig  as  the 
laid  B.  and  the  eldeft  fon  fhould  have  ifTue  male,  for  the  fecond 
ion  of  S.  could  not  have  it  till  B.  and  the  eldeft  fon  of  S.  died 
without  ifiae  male;  and  in  the  mean  time  the  executor  of  the  de- 
vlfor  fliould  have  it,  and  this  would  be  all  one  mifchief  to  makft  * 

ftrch  executory  devifes,  which  would  be  worfe  than  any  perpetuity; 
and  no  means  to  dock  it.  Mich.  7.  Car«  B.  R.  between  Sanders 
and  Cornifli,  upon  a  fpecial  verdid,  per  curiam  refolved ;  and  they 
gave  a  peremptory  rule  for  judgment  for  the  defendant,  fcilicet, 
Cornifli  the  executor  againft  the  plaintiff,  who  was  the  (econd 
fen  of  S.  but  after  the  plaintiff  procured  a  day  further  till  next 
term>  and  in  the  mean  time  the  parties  agreed ;  I  being  of  the  de-^ 
fisndant's  counfel.    And  vide  my  argument  in  my  book,  j 

[  3*  If  A.  poflefSxl  of  a  term  for  years,  devim  it  te  B.  his  wrfty  *5.  c.  ' 
fir  18  fearSy  and  after  to  G  his  eldcjt  fin  for  life^  and  after  to  the  Ld^tSL 
^Ideft  ijffke  ikale  ofCforUfe^  though  u.  had  not  any  i(jtu  male  at  ceiiQrKor^ 
\be  Hsne  of  the  devife  and  death  of  the  devifor^  yet  if  1^  had  iffue  tingham, 
imde  bifire  his  death,  this  iffue  male  (hall-have  it  as  in  executory  f***,^^^ 
devife ;  for  that  although  there  be  a  contingent  upon  a  contingent,  l^ry^agl 
and  the  ilfiie  not  in  e&  at  the  time  of  the  devife,  yet  inafmuch  $5-  a*^(<  5v« 
as  it  IS  limited  to  him  bat  for  life,  it  is  good,  and  all  one  with  j^J^fjik:  ^ 
Manning's  cafe,  8  May.  14  Caroli,  upon  a  reference  out  of  chan-  cafe. ' 
ctry  to  juftice  Jones,  Croke,  and  Barkly,  between  ♦  Cotton  and. 
Heath, J)y  theni_refolved  without  queftion.  ] 

then 

devife  that,  hath  a  dependance  upon  the  firjt  devife  may  be  nude  to  a  jujged^ 
perjm  uncertain.  Mich.  a6,  ay  Eliz.  B,  R.  between  *  Amner  and  *  h^-  9»« 
Lodington,  per  curiam  adjudged,  quod  vide  cited  in  Matthew  Maiw  §  V.refoiv 

J\nz*s  cafcy  Co.  8.  96.  for  it  was  uncertain  whether,  as  long  as  ciiper  tot/ 
•  fired,  the' daughter  fliould  have  it,  inafmuch  as  fbe  mizhchave  cur.  that  tho 

•'^*  fliould  rife 
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w«u  been  Minx^tA  in  tbe  life  of  B.  aod  Aen  (be  (booU  htfre  !u4 

CO  C  who  vn$  oaprvferrBdi  and  judgnutt  ateordiiiflr'-*'<Mb.  »6.  pL  )€.  IvMincoii  ▼.  Am* 
acr  S.  C  actittdgcMi  for  th«  daugliur.*-'*— S  I«e-  ^9*  pl-  taS.  $.  C  ^djudfcd.  .p-vf^nk-  »^4*  P^ 
4^  5.C.-»8  Itep.  96.  b.  S.  Clc  S.  P.  rcfolf«d,  an4  that  then  is  no  differenca  when  the  term,  or 
tht  1m^c»  or  the  hpote*  ao4  uhea  the  ufe  and  occupation,  &&  is  •det  ifod,  and  that  in  all  chefe 
cafti  the  donib  aoBacotory  la  good,  and  that  this  wu  adiud|ed  by  both  couna. 

•Cro  J-  [5-  If  ^  noan  poflefltd  of  1  term  for  year^  <levi&s  it  to  D.  bis 

459.1a.  4«  w^ifar  Ufi^  and  after  to  ff^IUam  bis  Mejifin  and  hit  ajftgnsyond^ 
'^i^adinB.  ^^  ^^^  without  ijfiu  then  living^  to  Thomas  another  fon>  tiiis  *  is 
^1,^  ^  t  void,  devife  to  Thomas,  iiSuuTmuch  as  he  cannot  have  it  by 
Foi*  blV  ^  devife,  unlets  the  eldeft  fon  dies  widiout  iflue,  which  is  a 
^_  -^-  r  perpetual  limitation  by  intendment  of  law ;  though  it  was  objefled 
]L  and  that  it  is  limited  that  although  he  hath  ifTue,  yet  if  that  iifue  be 
affirmodup-  not  living  at  his  death,  yet  Thomas  (hall  have  it  by  die  devife, 
SJlT^i^  ^  ^y  ^^  devife  it  is  given  abfolutely  to  the  oldeft  fon  and  his 
Jo  i^.  affigns,  and  after  it  is  devifed.  to  Thomas,  if  the  ejdefl  dies  without 
pi.  I.S.C.  ifiiie^  fo  that  the  affignee  is  to  have  it  till  the  eldeft  dies  without 
^^^  "*  iffue;  and  if  men  fhould  be  admitted  to  make  fuch  devifes,  there 
Gain.8cacc.  would  not  be  any  end  of  them,  nor  any  certainty.  15  Jac  between 
hf  all  the  *  Child  and  Bayly,  adjudged  per  totam  Curiam  in  pamera  Scaccarii, 
joftices  aad^  ju  j|  y^^  of  error  upon  a  judgment  in  B.  R.  whete  it  was  fo  aUb 
•xce^  adjudged  before  per  curiam ;  and  the  jufticts  and  barons  faid  they 
Penham      would  not  admit  a  devife  to  be  made  to  exceed  the  devife  ia 

and  Ta&«  Matthew  Manning's  cafe  for  the  inconvenience  they  have  ieen 
field.-— a      L.  -^  -I  ^        •  ' 

Roll.  Rep-     *>y»^-J 

I »q.  S.  C.  the  remainder  was  held  void.— Palm.  aS.  S  C.  adjudged  in  B.R«—«- Ibid.  ^3^.  S.C. 
and  judgment  affirmed  in  the  exchequer  chamber  againft  the  opinion  of  Tanfteld.— ^-Seledt  cafes 
in  chancery  34.  in  the  Puke  of  Norfolk's  cafe.  Ld.  C.  Nottingham  cites  the  caie  of  Child  r. 
Baileyy  and  makm  his  remarks  on  the  repoits  of  itp  and  Ibid.  35  (&ys,  that  the  record  of  that 
cafe  goes  £anher|  for  tlic  record  izySf  that  there  was  a  farther  limUation  upon  the  death  of 
Thomas  without  liToe  to  go  to  the  daughter,  which  was  a  plain  affetlatiDii  of  a  perpetuity  to  m«l- 
tiply  contingencies.  It  farther  appears  by  the  record*  that  the  father's  will  was  made  the  10 
of  EUi.  Dorothy  the  devilee  for  life  held  it  to  the  ft4th,  and  then  ihe  granted  and  affigned  t^e 
(term  to  W.  he  under  that  ^rant  held  it  tiU  Uie  31  of  Eliz.  and  then  re.gi-atited  it  to  bis  mothef, 
and  died  I  the  mother  held  it  till  the  t  K.  Jamest  and  (he  died ;  the  ailignees  of  the  mother  held 
H  till  xa.  Jac  and  then,  and  not  till  then,  did  Thomas  the  younger  fon  iet  up  a  title  to  tbit  eftate^ 
and  before  that  time  it  appears  by  the  record,  there  tiad  been  fix  feveral  alienatioiu  of  the 
term  to  purd^a£D«s  for  a  val«abU|  coniideration»  and /he  term  renewed  for  a  valuable  fine  pttd 
to  the  lord.  And  do  we  wonder  now,  that  after  fo  long  an  acoiiiefcence  as  from  10  Elia.  to  14 
Jac*  and  after  fudi  fucceffive  affignments  and  traofadions,  tliat  the  judges  began  to  lie  hard 
vpon  Thomas,  arto  bis  iotered  in  law  in  the  term,  efpeciaUy'  when  tlie  reafoiis  given  in  th» 
reports  of  the  cafe,  were  legal  inducements  to  guide  ther  judgments. 

6.  I^the  UJfiofor  Ufe  devifes  bis  term  by  teftament,  fo  one  for  term 

of  life)  the  remaiTtdet  ov^r  to  another ^^  and  dies,  and  the  devifee  enm 

ters  and  does  not  claim  the  term  but  diesy  there  ^e  in  remainder  JhaU 

have  it ;  but  if  the  firfl  devifee  had  aliened  it  in  his  life,  there  be  iii 

remainder  had  been  widiout  remedy  thereof.    Br.  Chatties,  pi.  23^ 

cites  33  H.  »• 

^  s-.- edited        y.  A.  leffeo  of  a  parfonage  devifed  his  intirc  hafe^   term^  and 

f;»y;*^^  ixterejl  to  B.  proyifiy  that  ifhedie^  living  %  S.  then  the  fold  Uaje^ 

«  *  Ve.'fomtld  remain  to  y.  S.  during  the  rgiaue  of  the  term.    B.  fold 

the  term*    Montague  Cb*  J*  and  Hales  J.  held  tha(  J.  S*  had  nq 

Tem«Iy^.  j^  z,  b.  pL  |8.  Midv  6  £•  6*  Anon* 
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^.  A  termer  dtvifeihti  term  for  ytsrs  t$  J,  S.for  bis  life^  remain^ 
der  to  IF.  R.  end  made  J.  S.  his  executor^  ana  died.  7.  S.  died. 
All  die  ju(Kces  held  the  remainder  void;  for  the  iirft  deviiee  entered 
as  executor,  and  never  declared  his  intention  by  any  ad  to  execute 
the  devi/e.  But  Welih,  Wefton,  and  Harper,  J.  agreed  dsat  a 
remaiiiderof  a  term  devifed  to  one  for  life  it  good  by  devife.  D.' 
227.  b.  pi.  59  Trin.  10  £liz.  Anon.  —  I'he  reporter  addf  a 
quaere. 

9.  A  termor  devifed  his  term  to  bisfom  ^then  an  infant)  when  hi 
Jboidd  he  of  full  age\  and  wtlled^  that  his  wife  in  the  mean  time  Jhould 
have  the  occupation  and  profits  thereof^  and  made  herfoU  executrix^ 
and  died;  the  widow  proved  the  wtUf  and  fold  the  term^  and  after* 
wards  the  fon  came  of  aee.  Quaere,  what  remedy  the  fon  has  for 
the  term  ?  For  the  juftices  differed  in  opinion.  D.  328.  b.  pL 
II.  Mich.  15  &  16  £liz.  Anon. 

10.  A.  beine  poflefTed  of  a  term  for  60  years,  devifed  thus,  viZy  ^*  P*  ^»^ 

7  will  that   m.  my  wip  Jhall  have  and  occupy  all  the  lands  con^  sfc^vt  ^ 
tained  in  the  leafe^forjo  many  years  as  Jhe  Jhall  livcy  and  after  her  c-fio-HiU- 
death  I  give  and  bequeath  the  rcfidue  thereof  t9  B.  myfon^  and  his ^  »o  £ii*» 
ajjignsj  and  made  M.  file  executrix^  and  died.     M.  proved  the  will  v/ilkdcnr. 
and  entered^  claining  nnly  for  her  lifcy  the  remainder  to  B.  this  re-  Eikington.* 
mainder  was  adjudged  good,  and  this  diftinfiion  was  made  by  *-— 8.C. 
Manwood  and  Dyer,  that  in  this  cafe  there  was  a  feparation  of  the  ^^f\^^^ 
jus  pofleflionis  from  the  jus  proprietatis,  for  that  the  intire  and  judged  *ac«* 
mere  right  of  the  term  is  not  devifed  to  M«  for  any  time,  and  yet  coraingif. 
ihe  has  an  Intereft  by  poffibility  in  the  intire  term  if  fhe  furvives 
(he  60  years.      But  after  ihe  ^made  her  entry  into  the  land  by 
virtue    of  the  will,  and  had   exprefsly  declared  her   agreement 
to  take  it  as  a  legacy,  with  remainder  to  B.  accorcUng  to  the 
wiD,  waiving  her  mtereft  as  e}^ecutrix,  fhe  Ifed  no  power  after- 
wards to  difj^e  of  the  term;  fo  likewife,  if  A.  had  bequeathed  the 
whole  term  to  his  fon  firft,  fo  that  M,  ihould  have  the  occupation 
and  ufe  of  the  land  during  her  life,  this  had  been  good,  and  (he 
Could  not  alien  the  whole  term  ;  and  the  words  of  the  will  plainly 
prove  the  teftator's  intent  to  reftiUn  her  from  aliening  the  intire 
term.     D.  358.  b.  pi.  50,  51,  52.  Trin.  19  Eliz.  Anon. 

11.  A  termor  devifed  hiis  term  to  his  fin^  and  further  (aid,  that 
his  win  was  that  his  wife  fi^uld  havttke  occupation  and  pr^ts  of 
(he  leafe  during  thf  minority  of  birfon^  to  fhe  intent  that  with  the 
profits /be  might  educate  his  children  and  fee  bis  loft  will  performed^ 
and  made  her  his  executrix  and  died ;  afterwards  (he  proved  tne  will, 
and  ibid  the  term  to  a  creditor  of  her  hu(band*s  before  all  the 
debts  were  paid,  having  other  goods  in  h^  hands  fufficient  to  pay 
the  debts  and  fuherais.  She  educated  tbe  children  after  the 
baron's  death,  until  her  own  death.  The  fon  ^ime  to  (all  agp 
and  entered  into  the  premi(rcs,  and  his  entrv  was  adjudged  lawjfiu* 
Pi.  C.  539.  b.  Hill.  21  Eliz.  Paramour  r.  Yardley. 

12.  A.  being  polTeffcd  of  i  term  for  years,  devifed  it  to  M.  his  ^^  *^ 
wife  for  lifcy    remainder  to  her  children  unpreferred^  and  made  her  fl^J^'  ^g 
executrix,  .  A.  dies.     M,  attenti  to  the  legacies^     She  taies  hujband^  eu.  b.  R* 
%iho  fells  the  ternL    M.  dics.^   The  children  unprefcrxcd  enter.*  LuUUingtoa 

•  J  The 
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Y.  Amner  The  cottJt  hcld»  Azt  At  kafe  and  die  iotefeft  lA  it  was  So  bouw^ 

!-!^/Le.  ^^^  ^  exectttrix  had  nothing  to  do  with  it  any  longer  than  Gw 

OS.  pi.  1 15.  her  own  life,  and  that  the  cbiUrea  unpreferred  maj  enter  after  her 

I.C.  and  deaths  and  retain  it  as  a  legacy  to  them,  ipio  whofbever  hands  it 

^^^B^^f-  ^^^  come,  &c.  but  that  the  common  argument  of  remainder  was 

tonUia  ~  not  the  point  or  materiid.    And.  6o.  pL  135.  Amner  y.  Lud^ 

error  in         dinetOn. 

B.  R * 

3  Le.  89.  pi*  izS.  S.  C»  and  fame  words  vnlefs  where  any  are  itiifpriiitedi  at  where  %  Le.  h90 

Youfter  le  main)  whicti  in  (he  3  i^  k|  as  it  0hmIU  he,  (owe!  main.) '^  €.  Jeek*  S64. 

pi.  66. 

r  06   T       ^3'  -^  "^^  pofleflTed  of  a  term'  for  years  In  lands,  by  his  laft 
^  will  deviled  the  &me  to  om  and  tbi  heirs  ofbii  hodf  higotterty  made 

his  executors  and  died;  the  ituijei  enter ith  by  the  ajfent  of  the  exe^ 
iuiorsy  has  ijfue  and  aliens  the  term  and  dies }  this  alienation  bars 
the  liTue,  for  a  term  of  years  cannot  be  entailed.  4  Inft.  87.  cites 
it  as  adjudged  Trin.  20  Eliz.  in  B.  R«  in  Peacock's  cafe.  , 

14.  tf  term  for  years  be  devifed  to  A.  and  if  A.  dies  widiin  the 
term,  remainder  to  B.  By  delcent  of  inheritance  to  A.  Unitr 
of  pdlefSon,  grant,  or  foiteiture  pf  A.  the  remainder  is  defeated. 
Mo.  26&  pi.  420.  Mich*  30  &  31  £liz.  in  the  Exchequer. 
Lee  Y.  Lee. 

15.  If  land  be  devifed  for  years  to  A.  and  if  he  dies  within  die 
years  that  B.JbaU  have  toe  refidue  of  the  years  i  no  aQ  of  A.  can 
prejudice  the  remainder  to  B.  Mo.  269^  pi.  420*  Midk  30  &  31 
£liz.  in  Scacc.  Lee  v.  Lee. 

16.  But  per  Manwood  otherwife  it  is,  if  tone  who  has  a  term 
devifes  his  term  with  fuch  remainder,  ibr  if  he  devifes  his  term  it 
is  all  one  compleat  eftate,  by  which  power  is  given  to  firft  devifee 
over  all  the  term  fof  certain  time ;  but  it  is  not  fo  where  the  lanet 
is  devifed.    Mo.  269.  Lee  v.  Lee. 

S.  C.  cited        17.  A.  poflefTed  of  a  term  devifed  it  to  A.  his  wife,  and  B.  hig 
by  Ld.         (on  for  their  lives,  and  after  to  d  bis  fin  and  the  heirs  males  of  bii 

toBLSj.       ^^^y  ^^^  ^'^^*    ^'  ^^  ^*  entered  by  force  of  the  devife  and  died^ 

C.  fold  his  interefl  of  bis  terpi,  and  had  ilTue  D.  and  died.  Ander* 
fon  Ch.  J.  and  Walmfley  J.  to  whom  it  was  referred,  held,  that 

D.  had  no  right  to  the.le^e;  &r  per  Wahniley  J.  D.  cannot  claim 
it  as  heir  male,  for  that  is  not  good  to  convey  the  intereft  of  a 
term  to  him.  Cro.  £•  'i43»  pu  xi.  Trin.  31  £liz.  in  Canc« 
Higgins  V.  Mills. 

'  10.  A.  was  podeiTed  of  a  leafe  for  years  of  a  houfe,  and  divers 
other  leafes,  and  had  iiuie  B.  the  plaintiiF,  and  C.  the  defendant,  and 
£.  a  daughter  i  and  by  his  will  devifed,  that  E.JhouU  have  the  (aid 
houfe  for  her  lifcy  and  if  fiye  chanced  to  die  before  C  then  I  will^ 
that  djball  have  it  u^nfueh  reafonable  compojitiom  asjhall  be  thought 
ft  by  me  overfeers^  afwvtng  to  my  other  executors  fwfh  reafinable  r<ftet 
asfiioUhe  thought  meet  by  tny  overfeers\  -<ind  he  devifed  all  his  other 
huttls  and  goods  to  his  executors,  and  ^ade  B.  and  C.  his  executors, 
•and  J.  S.  and  W.  R.  his  overfeers,  and  died.  E.  entered  bv  tht 
ajfent  of  the  executors  and  died  during  the  term.  Andcifon,  Walm* 
key,  ajki  SangfrniU'lield  that  the  v^holc  term  was  in  £.  aqd  the  re« 

|uai4>def 


naioder  void;  and  AiiderfQa  fiud,  tkou^  a  devile  ought  tp  be 
expounded  according  to  tbe  intent  of  ddvifor,  ]retihis  intenl  QVght 
to  be  giuded  by  the  law,  and  that  if  fuch  a  deyifee  be  oufted  an4 
is  to  bring  his  a£tion,  he  ought  to  fiiew  the  certainty  of  his  eftate^ 
which  is  the  intire  eftate,  and  then  if  £•  has  the  intire  eftat^ 
the  remainder  to  C.  is  void,  Cro.  ,£•  795.  pL  42.  Mich.  4a  ^ 
43  Elix.  C.  B.  Woodcock  v.  Woodcook. 

19.  A  devife  was  as  foDows,  viz.  the  refidue  of  all  my  gooids» 
moveable  or  unnftoveable^  I  give  my  ion  JohUf  fvb»tt  I  make  ntf 
executor  J  and  U  bim  I  give  my  whole  years  that  I  have  in  neyfarm 
ef  Mere^Court^  and  if  be  dies  I  give  it  to  my  daugbteru  John  the 
executor  and  devifee  proves  the  will,  claiming  die  leafe  according 
to  the  vrill  and  dees  inteftate.  The  adminiftnitors  ilull  have  the 
kafe  and  ix>t  the  daughters.  2  And*  185.  pU  105.  An^n« 

20.  A.  had  iiliie,  B.  a  (on,  and  two  daughters,  D.  and  E* 
and  having  a  leafe,  he  deviied  all  his  leafe  and  term  of  years  te.  B,  . 
bisfon^  and^  B.  died^  then  to  i>«  and  E.  bis  daughters^  OMdifiba 
daughters  dudy  then  to  his  wife*  A.  made  B.  feii  exeeuier^  whft 
entered^  claiming  by  the  will>  and  a^er  probate  of  the  will  died 
int^ate.,  B^s  widow  took  admni/lration  and  fold  the  term  to  J.  S* 
Upon  a  caie  referred  out  of  chancery,  it  was  certified  by  Popaam« 
Anderibn,  and  Walmfley,  that  as  diis  cafe  is,  y.  S*  tbe  ej^me 

ought  to  have  the  term^  and  the  iame  was  decreed  accorouigly^  f  tyj  1 
Trin.  I  Jac.  Mo.  748.  pL  1028.  Handal  v.  Brown,  &ai% 


faid  A.  fop'  ber  lifoy  and  if  be  do  become  bounds  be  divtfed  the  term  to.,  fpecUl 
ibtfaid  y^  S.  and  the  bars  males  of  his  bodv^  and  if  be  dies  without  J^^w 

rtey  be  Jevifed  the  remainder  over.  A.  died  within  two  months,*  ^.^  ^^ 
S.  never  entered  into  a  bond,  but  died  having  iflite  male,  and  the  iirtht  ^qA, 
ifiii^  didi  during  the  continuance  of  the  term.    It  was  in  this  cafe  ^  ^V 
holden,ift.  That  ic  was  a  good  remainder.  2dly,  That  the  remainder  giv^« 
limited  to  J.  S.  ^pon  this  condition  precedent  was  good,  and  fliould  Jodgmenc 
take  efie£t,  although  he  never  entered  into  a  bozid,  for  he  had  time  J!^^^^^  - 
10  do  it  within  two  years,  and  then  when  A«  died  within  the  two.  buTuira^ 
yean,  die  condition  was  difcharged  by  the  a&  of  God,  and  lo  the  the  rdeait 
rema^ider  wa9  good. ,  Mo.  758.  pU  1049.  Trin.  a  Jac«  Tofyav^^  ofutcr 

(bt  esACtttors. 

.  12.  Leilce  for  60  years  devifed  it  to  bis  wife  and  to  his  coti/jnfir  2?.^  ^^ 
Aeir  Eves^  and  afterwards  to  fuch  petf^  as  Jhould  remain  in  pis  ??^^c.^ 
kotffr  in  Normington  at  tbe  time  of  their  diceafe\  the  coufin  died,  and"  chac  nQrc^ 
die  wife  furvived  and  aligned  the  term.    Coke  and  WaUnfley  heid|  asinte 
that  this  remainder  vas  not  good,  bccaufe  it  was  only  a  pofflbiUty.*  ^^if^ 
BiitWarburtonand  Daniel  J.  coqtra,  and  relied  u[5on  me  autfao«'  uUgood 
ritics  in  Weicdeh's  cafe,  and  Paramour's  ca(e,  and  PiefrpointS  cafe*  by  way  of 
Et  adioumatur.    Cro.  J,- 158.  pK  ^6.  Mich.  5  Jac.  %  Jt  ^lallet,  J*!^^?^^^ 
T«  Sickford.  I  ^     * 
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•  • 

«  Browttl.  2  J.  A  man  being  poflefled  for  a  term,  devifes  the  whole  term  H 
»2e^'  i/./ir  lifej  alnd  jf  A/  if^j  vntbin  the  term^  t9  B.  during  the  minority 
6iyiMS.C.  C  and  that  C^  when  he  comes  of  full  age  fhall  have  the  remain- 
&  S.P.        dcr  of  the  tefm,  and  held  a  good  devife.     Brownl.  4.1,  Trin*  6 

IIS^Md  ^  J*^*  ^^"^  ^*  Giles. 

but  the  wry  pobt  therci  ii  not  exii^y  the  fame  with  this. 

14  Mod.  04.  Leffufor  50  years  of  a  mill  devifed  it  to  B.  after  the  death 

ctodby^  ^Ji  biswtfe^  and  that  in  the  mean  time  his  wife  Jhall  have  the 

Twby  Ch.  ^  and  occupation  thereof  for  life^  Jhe  faying  7/.  a  year  to  B.  during 

J.  and  cius  her  lifey  and  made  M*  executrix  and  died,  leaving  no  aflets  befides 

tm  Im^  *®  ^^"'^    ^'  *<*"™»^ift^«d  ^  entered,  and  paid  the  rent,  and  laid 

if  Man-  ^t  B.  fliall  have  the  term  after  her  death,  and  afterwards  (he  died, 

nift^t  cafe  Walmfley  held  the  remainder  vdid,  but  the  other  four  J.  held  it  a 

ItiiidMd^  good  devite  to  B.  and  diat  he  took  it  not  by  way  of  remainder  but 

^Smk  ^7  ^^7  of  txecutcMy  devife,  and  that  there  was  no  difference  where 

would  be  one  devifes  his  term  for  life,  the  remainder  over,  and  when  he 

^^  k  ^^^'^  ^^  ^^>  ^^  '^'^'^  ^  '^^^>  ^^  ^  ^^)  occupation,  or  profits 

mS  Rann/  ^  ^  i^^  ^^^  ^  I^^  ^^  i^^o  ^^^  conftru£tion  of  th^  words 

493.  and  '  as  mayanfwer  the  intent  of  the  teflator,  and  marihal  themfo  that 

chit  fectiog  his  will  fliaU  take  effca.    8  Rep.  94.  b.  Triii.  7  Jac.  Matthew 

J-S^  Morning's  cafe. 

is  like  a  oorreAkm  of  the  judfes  that  gave  them  cocintenance  firft ;  and  that  fo  fays  Hales  3 
Keb.  178.  taj.  that  coatintcncy  ought  not  to  exceed  one  oc  two  lives;  for  that  is  a  reafonable 

-  a5*  Leflee  for  40  years  devifes  the  term  to  y.  S.for  term  of  his 
Ijfey  be  fiutU  live  till  it  be  expired,  and  if  he  dies  before  die  years 
cfxpire,  then  the  remainder  to  F.  for  term  of  his  life;  Per  Button  and . 
Harvey  the  rema,inder  is  not. good.  Hutt.  74.  Hill.  3  Car.  C.B» 
Faukner's  cale* 

26.  Cefy  qui  trvjloiz  tern\.with  power  to  difpofe  of  it  by  hia 
hft  will  deviled  it  to  B.  his  fon  and  the  heirs  of  his  body^  remainder 
to  C  and  charged  it  with  divers  legacies  and  annuities^  and  made  B. 
hisixectaor  and  died)  B.  for  x6ooL  fold  it  to  W.  L.  and  C.  beings 
one  of  the  annuitants,  fold  his  annuity  Kkewife  to  W.  L.  and  re- 
fcaM  to  faioi  all  his  ri^t  in  the  term,  B.  died  without  iffite^  and 
AeftiTviving  truftee  jotned  with  C,  in  a'  grant  of  bis  intere/i  to  % 
S.  Per  tot.  cur.  the  affignment  is  not  void-  againil  W.  L.  by  toe 
ftatute  of  fraudulent  conveyances,  but  iht  remainder  to  C«  was  void, 
and  yet  the  fide  of  B«  had  been  good  if  there  had  been  no  affignment, 
bu(  fbe  a^gnment  made  it  ilU  and  accordini^  to  the  opinion  of  the 
court  tbe^  jury  gave  91  verdi&  for  the  pbintiff.  Jo.  213.  Mich.  5 
C^n  B.  R.  Bfaker  V.  Sir  Wm.  Lee. 

.  27.  L.  F.  by  will  having  a  term  for  years,  bec^ueathed  it  to  bis 
i/tsegbtir  (X  Imfifit  happens  m  daughter  G  to  die  before  fl^  fliall 
have  accoMliflftd  the  years  of  a  lawful  age^  then  the  whoU  profits  of 
ikc  premiim  io  remain  and  bfs  wholly  to  W.  myfon%  and  if  my  fon 
•J3PI  dS^s  bififfo  the  Fike  lawful  age^  then  all  the  profits  of  the  fai^ 
premiffet  nrcThain  to  C  my  dau^ter  fiirvivingi'iTis^/  if  the  fetid  C^ 
'm  ebttfghef^  and  W.  my  fon  die  before  the  like  lawful  age  as  aforefaid, 
Saviilg  0iJ0ui  of  their  bodies  lawfully  hereafter  to  be  begotten^  tbm 
'"•  adt 
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ell  the  whole  trrm  of  Ae  faid  kafe,  with  the  proffitSy  ^c.  I  give  and 
deviji  to  aU  my  Jijiers  children^  to  be  equally  divided  zxA  diAributerj 
amongft  them.  Tbc  queftion  arifing  in  the  cafe  being,  whether 
the  faid  C.  who  died  at  i8  years  of  age,  was  to  be  deemed  of  full 
age,  according  to  the  words  of  the  will,  and  the  meaning  of  the 
teftator?  His  lordfhip  and  the  judges  are  of  opinion,  that  a  lawful 
age  in  general  words  (unlefs  it  be  in  a  particular  cafe,  as  guardian 
in  ibcage)  muft  be  conflrued  and  taken  21  years;  and  therefore 
are  all  of  opinion  that  the  faid  remaining  term,  according  to  the 
conftrucSion  of  the  will,  belongs  to  all  the  fifters  children  of  the 
£ud  L.  F.     Chan.  Rep.  99,  100.  11  Car.  Hartweil  v.  Ford. 

28-  A  devife  of  a  term  of  2000  years  to  W.  for  90  years^  if  hi 
lived fo  long^  remainder  io  the  heirs  males  of  his  ^«^,  remainder  t§ 
£.  hts  brother  for  90  yearSy  remainder  to  thi  heirs  males  of  his  body^ 
remainder  overy  &c.  Bridgman  Ch.  J.  held,  the  words  (heirs  of 
his  body)  were  words  of  limitation,  and  therefore,  when  he  cedfis 
to  have  heirs  of  his  body  it  is  reafonable  that  the  term  limited  by 
the  devife  (hall  cea£b,  and  the  reminder  being  void,  this  will  ju 
again  to  the  executors  of  the  firfl  devifeey  who  in  this  cafe  was  W. 
and  therefore  judgment  was  given  ior  the  plaintiff  nifi,  that  the 
remainder  were  void.  Sid.  37.  pi.  7.  Pafch.  13  Car.  a«  C.  B« 
Grigg  V.  Hopkins. 

29.  The  teftator  being  poiTefled  of  a  term  of  1000  years,  devifed 
it  io  Af,  his  wife  for  Itfey  remainder  io  4*  i^  t^il^  and  made  his 
wife  executrix,  and  died;  A.  gr^ntad  the  lands  to  B,  for  1500/. 
M.  ^  widow,  executrix  married  the  defendanty  and  then  affented  f9 
the  legacy.  One  queftion  was,  whether  ne  in  n;mainder  could  difpofe 
of  this  eftate  during  the  life  of  M.  the  tenant  for  life  ?  it  feems  he 
could  not,  becaufe  he  had  only  a  poffibiiity,  and  this  being  by  way 
of  aiHgnment,  cannot  pafs  by  way  of  eftoppelj  becaufe  an  intereft 
jiafies  by  it.  Sid.  188.  pi.  16.  Pafch.  16  Car.  2.  B.  R.  Cookes  v« 
Bellamy. 

30.  Devife  of  a  term  in  truft  for  his  wife  for  lifey  tiicn  to  their  *  ^«*J 
tvjo  daughters^  and  their  heirsy  and  if  they  die  witqout  heirs  of  their  accordingl 
hodyy  then  to  the  right  heirs  of  the  tej[ktor.     The  daughters  died  ly— 2  Ch. 
inteftate  without  iffue  and  the  mother  adminillred.     The  term  was  R-»35S-P» 
decreed  to  the  mother  and  not  to  the  right  heirs  of  teftator.  Fin.  R.  N^dn^ 
398.    Mich.    30    Car.    2.    Salter    v.    Stradling,    Cleaver    and  haminD« 
Chaworth.  ?^,?.°'^-r 

folic  s  caff. 

31.  If  all  the  remainder-men  of  a  term  are  living  at  the  time  ^^  f   oo   1 
the  devife,  it  is  good ;  but  fuch  remainder  limited  to  a  perfm  not  in  ^ 
being  is  void.     Per  Twifden  J.  faid  it  had  been  fo  held.     I  Mod. 

54.  Hill.  21  &  22  Car.  2  B.  R. 

32.  A  termor  for  years  devifed  the  term  to  M.  his  wifty  remainder  sft.  4(jo. 
to  Ni  bis  fon  for  lifey  and  if  N.  dies  without  ifjuey  then  to  B.  &c.  Ji\'^*"^ 
It  was  obje&ed,  that  it  was  not  to  N.  and  his  iiTue,  in  which  cafe  jufti^es 

it  was  agreed  that  it  ihould  go  to  N.  and  his  executors,  and  the  heiJ  the 

mnaiDder  over  void.    But  here  the  devife  is  to  N.  for.-^lifcy  and  if  ^^^ 

be  dies  without  iiTue,  the  remainder  to  B.  and  fo  has  oulycan  eftat«  por  beiof 

fyr  lik  vnth  an  executory  devife  to  B.  upon  the  contingoAt  of  no  ^viftd  fo 
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99  £)et)ife. 

N.  and  if  ifllic.     But  adjudged  that  this  remainder  to  B.  was  void,  attd  that  % 

\*th**^t  devife'  to  one  and  his  iffue^  remainder  over  is  all  one  with  a  devifc  t$ 

irfuet'oen  one  for  Ufey  and  if  he  dies  without  ijfue^  then  to  another '^  for  the  rc- 

toB.B.  mainder  of  a  term  (hall  not  depend  on  a  poffibility  fo    remote, 

imidta'**  Lev.  290.  Pafch.  22  Car.  2.  B.  R.  Love  v.  Windham, 

till  ilie  death  of  N.  u'ithout  ifl\iei  and  it  is  the  fame  in  effect*  as  if  the  devife  had  been  to 
N.  and  the  heirs  of  his  body*  remainder  to  B.  which  had  been  clearly  ill.*— Vent.  79.  S.  C. 
argued  for  the  plaintiff— Mod.  50.  pU  107.  S.C.  argued  and  debated,  but  adj^natur.  There 
It  is  itited  as  a  devife  to  the  wife  for  life,  after  to  N.  for  life,  and  if  N.  (hould  die  without 
iflue  of  his  body  begotten,  then  to  B.— a  Kcb  637.  pi.  64.  S.C.  and  ftates  it  as  in  MotU  fcil 
adjomatur.^»— 2  Chan.  Rep.  14.  Windham  v.  Love,  it  Car.  a.  in  Cane,  after  the  ifTue  tried 
at  law  by  direclion .of  the  faid  courts  the. court  of  chancery  decbred  that  B.  Che  dcfcadanC 
Chore  had  no  title. 

33.  Devife  of  a  trujl  of  a  term  for  years  to  one  for  Ufe^  and 
afterwards  to  his  ijfue^  remainder  over\  decreed  that  this  remainder 
is  void,  and  that  upon  the  death  of  the  tenant  for  life,  the  whole 
term  veils  in  the  iflue ;  and  that  if  fuch  ifTue  die  without  iffiie  and 
inteftate,  the  refidue  of  the  term  vefts  in  his  adminiftrator.  Fin. 
Chan.  Rep.  279.  Hill.  29  Car.  2.  Warman  v.  Seaman  &al'. 

34.  Leflee  for  years  devifed  the  lands  to  his  wife  for  her  Itfe^  and 
after  her  death  to  the  heirs  of  her  body^  and  for  want  thereof  to  %  & 
and  'dies,--  The. executor  confents  to.  the  legacy,  the  wife  dies  without 
ijfue\  the  queftion  was,  whether  the  executor  of  the  hufband  or  the 

.  wife  (hould  have  the  refidue  of  the  term  ?  Per  I^ord  K.  the  tefta- 
tor  meant  an  intail  to  the  wife,  which  cannot  be,  becaufe  then  tiiere 
(hould  be  a  perpetuity  of  a  term;  and  though  there  he  difference  in 
words  when  land  of  freehold  is  devifed  to  one  for  life,  the  remainder 
afterwards  to  his  hdrs,  mediately  or  immediately,  and  where  a 
term  is  fo  devifed,  the  difference  is  in  words,  the  teftator's  mean- 
ing is  the  fame.  2  Chan.  c?Ies  236,  237.  Mich.  29  Car.  2.  Bray  v. 
.  Buffield. 

35.  Devifc  of  a  term  to  his  daughters  after  the  death,  cf  his  wife^ 
,             whom  he  made  executrix ;  flie  aflentcd  to  the  legacies',  and  affigned 

the  term  to  one  who  had  purchaied  the  inheritance,  having  fufficient 
aflets  to  pay  her  hu(band's  debts;  the  term  was  decreed  to  -th^ 
daughters.  Fin.  Chan.  Rep.  378.  Trin.  30  Car.  2.  in  cafe  of 
ThonJinfon  v.  Smith. 

36.  A  man  pofleffed  of  a  term  devifes  it  to  his/on^  and  if  be  dies 
unmarriedy  and  without  ijfue^  then  all  to^  go  to  his  daughters  and  their 
executor fy  and  if  his  fon  be  married^  and  has  no  ijjue  then  living  to 
enjoy  ity  then  after  the  death  of  his  Jon*  s  wifcy  he  devifes  it  to  his  faid 
daughters  \  adjudged  that  the  devile  to  the  daughters  is  void,  being 
a  limitation  after  the  death  of  their  brother  without  i/Tue;  for  it  is 
not  to  be  token  (as  objected}  that  the  dying  without  iflue  is  to  be 
underftood  without  iflue  living  at  his  death,  and  fo  the  contingency 

•  ro  happen  within  the  compafs  of  a  life ;  and  if  it  (hould  be  intended 
cf  fuch  a  dying  without  iflue,  yet  the  court  held  it  would  be'void 
[  100  1  according  to  Child  and  Baily's  cafe;  for  though  this  has  prevailed 
in  cafe  ot  a  devife  of  an  inheritance,  as  in  PcIl  and  Brown's  cafe^ 
yet  it  has  never  prevailed  in  cafe  of  a  term  5  and  the  court  faid^ 
they  would  not  extend  the  devifes  of  chattels  to  make  perpctuiiiet 

•  farther 


ferther  than  had  been  done  before.  3  Lev.  22.  Trin.  33  Car.  2« 
C.  B.  Gibbons  v*  Summers. 

37.  It  is  clear,  that  the  legal  eflaU  of  a  term  for  year s^  whether 
it  be  a  long  or  (hort  term,  cannot  he  limited  to  any  man  in  tail,  with 
the  remainder  over  to  another  after  his  death  without  iffue,  that  is 
flat  and  plain ;  for  that  is  a  direct  perpetuity.  Per  Ld.  Notting- 
ham- 3  Chan.  Cafes  28.  33  &  34  Car.  2.  in  the  Duke  of  Nor- 
folk's caf^ 

38.  If  a  term  be  devifed,  or  the  truft  of  a  term  limited  to  one 
for  life^  with  twenty  remainders  for  Ufefuccejpvely^  and  all  the  per^ 
fms  tn  ejfey  and  alive  at  the  time  of  the  limitation  of  their  eftates, 

thele  though  they  look  like  a  poi&bility  upon  a  poffibiiity,  are  all  good,  ' 

becaufe  they  produce  no  inconveniency,  they  wear  out  in  a  little 
time  with  an  eafy  interpretation.  3  Chan.  Cafes,  29.  Hill.  33  & 
34  Car.  2.  cited  by  Ld.  Chancellor  Nottingham  as  Alford's  cafe. 

39.  Where  a  term  of  1000  years  was  devifed  to  D,for  life^  re~  %  Vcnt.» 
mainder  to  E.  hisfon  and  the  hetrs  males  of  his  hody^  remainder  over\  nfi.Dowfa 
adjudged  diat  the  remainder  over  to  the  heirs  males  was  void,  be-  V^^ 
caufe  it  is  contingent,  (i«  e.)  if  there  fhould  happen,  that  any  part 

ci  the  term  for  years  mould  remain  after  the  determination  of  the 
eftate  for  life ;  for  the  lawfuppofisy  that  every  ejlatefor  life  is  of 
longer  continuance  than  any  eftate  for  years ;  and  the  remainder  to* 
E.  is  only  a  poffibiiity,     3  Lev.  264.  Trin.  i  W.  &  M.  in  C.  B. 
Dowfe  v.  Earle. 

40.  J.  S.  devifed  a  leafehold  eftate  to  Martin  his  fon^  his  exe^  xnd  Ibid. 
.cutorsj  adminiftrators  and  ajjignsfor  ever-,  hut  if  he  died  before  21,  15a.  fayra 
without  ifjue^  in  that  cafe  he  devifes  it  over  to  his  brother.     The  ^'^®  "'^ 
queftion  was.  Whether  the  remamder  over  was  good  ?  it  was  ob-  ^  j,e  \o 
jedled,  that  it  was  a  perpetuity,  for  that  the  remainder  depends  on  adjudged 
Martin's  dying  without  ilfue;  for  if  he  die  before  21,  though  he  »«tt»«E»- 
leaves  a  child,  and  that  child  afterwards  dies  without  ifliie,  Martin  between 
may  be  (aid  to  be  dead  before  21,  without  iifue;  fed  non  allocatur.  Smith  v. 
j>cr  Cur.     Decreed  the  remainder  over  good.     2  Vern.  151.  p|.  Smith. 

147.  Trin.  1690.  Martin  v.  Long. 

41.  A.  devifed  a  long  term  for  years  to  his  fon  B,  and  the  heirs  i  Sa!k.22$. 
tndU  of  his  body <,  and  if  he  die  without  iffue  living  E,  his  mother^  PI.3.S.C. 
then  it  Jhould go  over  to  hisfon  C     The  contingent  happened,  the  |at*iou"held 
devifc  over  to  C.  is  good  upon  the  reafon  and  authority  of  the  D.  good,  the 
of  Norfolk's  cafe.    Cumb.  208.  Trin.  5  W.  &  M.  in  B.  R.  Lamb  contin- 

V    Arrher  gency  anf- 

V.  Arcner.  j^^^  ^^j^i^j^ 

the  compafs  of  a  life  ;  and  the  court  denied  the  cafe  of  Child  v.  Bayly;        Skinn.  340.  pi.  7.  S.  C. 

the  court  faid,  that  here  was  not  any  of  the  inconveniencies  of  perpetuities ;  for  the  eftate  is  not 

unalienable^  but  only  during  one  life  and  this  upon  a  contingency,  which  might  determine  within 

a  little  time,  if  the  party  die« ;  and  judgment  nifi,  &c.        Carth.  266.  S.  C.  the  court  without  any 

difUculty  held  it  a  good  limitation  by  way  of  executory.devife  to  C.  and  that  it  did  not  tend  to  a 

perpetuity  as  was  fuggefted,  and  denied  the  cafe  of  Child  v.  B^yW,  but  faid,  th.it  the  eftablllhed 

Lw  in  cafes  of  this  nature  is  according  to  the  refolution  in  the  Duke  of  Norfolk's ;  an  J  judgment 

.accordingly.— I i  Mod.  44.  S.C.  faystliat  the  words  (heirs  males  of  his  body)  in  the  limitation 

zrc  void,  but  that  the  fubfequent  words  nre  good ;  and  the  latter  words  will  rcftraln  the  former  and 

make  them  gcxxl,  and  that  this  differs  from  the  cafe  of  Gibbons  v.  Somers,  for  there  the  dying 

witljoot  iflue  was  indefinicive.— •-.«.•$,  C.  cited  by  the  Mailer  of  the  Rolls,    a  Wms's  Rep.  624. 

Mich.  1732. 

42.  A  term  of  1000  yearsy  without  impeachment  of  waft e^  was  de- 

1  2  vifed 


*  101  t>ettt», 

vifed  to  the  defendant  L.  and  if  he  died  without  iJfUe^  then  to  tbi 
plgintiff.  The  plaintiff  had  got  an  injunBion  fojtop  wafte^  unlefs 
caufe ;  and  it  was  alleged  for  caufe,  that  the  plaintiff  upon  hi^  own 
fliewing  had  no  title,  becaufe  the  devife  to  him  after  the  death  of  the 
defendant  *  without  iffue,  was  void.  It  was  objected  that  the  devife 
was  not  to  the  defendant  and  the  heirs  of  bis  body,  as  it  was  in  the 
'Duke  of  Norfolk's  cafe;  and  that  the  words,  if  he  dlfcd  without  if- 
fue,  fhould  be  conftrued,  without  ijjue  living  at  the  time  of  his  de^- 
teafe^  which  was  agreed  to  be  good,  in  cafe  it  had  been  fo  cx- 
prefled.  Butiiere  it  was  held  per  Lord  Keeper,  that  thi$1>eing  a 
'devife  after  dying  without  iffue  generally  is  void,  and  thereupon 
'the  caufe  was  allowed,  for  that  it  appeared  the  plaintiff  could  have 
no  title,  but  that  it  went  to  the  defendant,  his  executors  and  ad- 
miniftrators.  2  Freem.  Rep,  2io.  pi.  283*  Hill.  1696.  Burford 
V.  Lee. 

43.  One  F.  being  pofTefFed  of  a  term  for  years,  devlfes  it  to' 
his  wife  for  lifgj  and  after  her  death  to  R,  F.  for  her  life  j  and  af- 
ter hfer  death  to  7.  F.  and  his  children ;  and  then  devifcs  in  this 
manner,  and  if  it  fliall  happen  the  faid  T.  F.  to  die  before  the  ex-- 
pir-ation  of  the  faid  term^  not  having  ijfue  of  his  body  then  livings 
then  to  go  over  to  the  plaintiffs  for  the  refidue  of  the  term;  the 
defendant's  title  was  by  an  aifignment  of  K.  F.  and  T.  F.  of  all 
their  eftate,  ri^ht,  tide  and  interefl.     R.  F.  was  dead,  and  T.  F. 
died  without  iilue,  and  the  plaintiff  brought  this  bill  to  have  an  af- 
iignment  of  the  term  purfuar^t  to  the  will;  all  that  was  infifted 
upon  for  the  defendant  to  difference  this  cafe  from  the  Duke  of 
NoRFOtK's  of  a  term,  and  of  Pell  and  Brown's  cafe  of  a  fee, 
was,  that  this  contingency  of  his  dying  without  iffue,  was  not  con- 
fined to  his  own  death,  but  that  the  words  (then  living)  Jbould  re^ 
late  to  the  words  (before  the  expiration  of  the  term)  and  fo  this 
went  further  than  any  of  the  cafes  had  ever  yet  been  carried,  for 
he  might  have  iffue  for  fcveral  generations ;  and  yet  if  fuch  Iffue 
Tailed  at  any  time  before  the  expiration  of  the  term,  Aeh  it  was  tjt» 
go  over ;  and  this,  in  «  long  term,  tended  plainly  to  a  perpe^urty, 
and  therefore  ought  not  to  be  allowed  ;  l)ut- by  uie  devife  to  T.  F. 
and  his  children,  and  the  fubfequent  words  (and  if  he  die  without 
iffue)  the  whole  term  was  vefied  in  hin^,  and  he  might  diipofe 
thereof  as  he  thought  fit ;  and  it  could  not  be  reftrained  by  th^ 
words  (then  living)  which  related  only  to  the  words  fbefore  the 
expiration  of  the  term)  and  fo  the  remainder  over  to  the  plaindff 
void ;  but  for  the  plaintiffs  it  was  argued  and  decreed,  that  the  re* 
mainder  to  them  was  good  by  way  of  executory  devifei  and  that  the 
words .  (then  living)  mufl  relate  to  the  time  of  death  \  for  othdrwife 
there  would  be  no  difference  between  this  and  the  common  limi- 
tations of  a  term  to  one,  and  the  heirs  or  iflue  of  his  body;  and  if 
lie  dies  without  iffue,  the  remainder  to  another,  which  is  void ;  for 
there  it  mufl  likewife  be  intended,  if  he  die  without  iffue  before  tbe 
expiration  of  die  term,  he  caii  limit  no  remainder  over,  hecanieno*. 
thing  remains  then  to.be  limited;  but  here  it  being  limited  ovef 
upon  this  contingency,  if  he  die  without  iffue  then  living,  viz.  at 
•    the  tioie  of  his  deatb>  it  is  good,  becaufe  the  condngency  teuft 

iiappea 


happen  v^&in  one  life,  or  not  at  all,  for  upon  his  death  it  will  be 

certainly  known  whedier  he  leaves  ifiue  or  not ;  if  he  doses,  the 

contingency  can't  take  place ;  if  he  does  not,  then  it  may ;  and 

this  bemg  to  happen  within  the  compa&  of  a  life,  is  good  as  an  ex^ 

€Cutory  dmfty  and  differs  in  nothing  from  the  Duke  of  NoRFOLie's 

cafe,  fave   only  that  there  it  was  by  provifo;   and  aUb   u;oii 

the  death  of  another,  perfon,  without  iiiiie  then  livings  and  here  it 

is  upon  his  own  death,  which  makes  no  manner  of  difference.  Abn 

£qu.  Cafes  193.  Trin.  1709.  Fletcher's  cafe, 

44.  A  term  was  deyifed  to  A.  during  hh  infancy^  and  if  he  lived  Ai-^.onthe 
<f//2i  years,  then  to  him  for  Ufe^  and  to  fuch  of  his  children  as  he  ptherfute 
fiiould  Uave  it  ta^  and  if  he  Jbafl  die  without  ijue^  remainder  over ;  fhlT  Ui  tiw 
and  it  was  held  good;  for  the  dying  without  ifTue  was  conftrued  above  cafe 
to  bereftfainedfto  the  death  of  the  party.    Arg.  Gibb.  317,  circs  tj^eUmita- 
24  May  17 18.  as  the  cafe  of  Targate  v.  Gaunt.  exnid^r 

for  Ufe^  which  (to  Cavour  the  intention)  is  confined  to  be  the  ufe,  Qihh.  31a  '  *Wms*s  Rep.  432* 
reports  the  devife  to  have  been  to  *  ^./o/-  bis  Ufe  and  no  longer ,  and  after  his  deif^fe  tofycb  of  the  iifua 
of  the  £ai<!  A.  as  A.  (hould  appoint  by  will,  &c.  A.  died  without  ifTue  living  at  his  death.  Ld.  Cm 
Parker  held  the  devife  over  good.  For  it  muft  be  intended  fuch  ilTue  as  he  (hould,  or  might,  ap« 
^int  the  term  to,  which  mud  be  intended  iffne  then  living.    Pafch.  171$.  Target  v.  Gaunc 

*  Wms's  Rep.  431.  has  a  nota,  chat  thefe  words  are  not  in  the  Regiiler  Book,  though  tJiey  m  iq 
all  the  reports,  and  feem  to  he  the  principal  foundation  of  the  decree.— 10  Mod.  403.  S.C.  ac- 
cording to  Wms's  Rep.  r  .  .  ^^l 

45.  .In  cafe  of  the  devife  of  a  term  for  years,  where  the  afying 
without  iffiie  is  confined  to  a  life  then  in  beings  a  devife  over  is  good) 
per  Matter  of  the  Rolls,  Ch.  Prec.  549.  Mich.  1720.  Opie  v.  Go- 
dolphin. 

46.  A.  beine  poiTciTed  of  a  term,  devifed  it  to  B.  and  CL  and  if  ^^-  c|te<i 
either  of  them  diey  and  leave  no  iffue  of  their  refpe^iive  bodies^  then  ^^'2^ 
to  Z>.  The  Mafter  of  the  Rous  held,  that  the  devife  over  was  u^n  ap. 
void,  and  that  there  is  no  diverfity  betwixt  a  devife  to  one  for  life,  peal  Ld. 
and  if  he  die  without  iffue  remainder  over,  and  a  devife  thereof  to  ^'^J!^^ 
one  for  life  with  fuch  remainder,  if  he  die  leaving  no  iffue.  Wms's  this  decree 
Rep.  664.  Mich.  1720.  Forth  v.  Chapman.  andfaid, 

'^  *  thatif  I  de- 

vife a  term  to  A,  and  if  A,  die  nvitbout  Iraving  iJTue,  remainder  over,  this  in  the  vulgar  and  natural 
ienfe  muft  be  intended  of  U^iving  ijHte  at  bis  dtutb  and  Chen  the  devife  over  is  good,  and  that  the  word 
fi^e)  being  the  bft  antecedent,  the  words  {vMtbout  ijfuej  muft  refer  to  that.  And  the  teftator  who 
k  fiMff  eo0fi/ii  wiU  be  fuppofed  to  fpealL  in  the  vulgar,  common  and  natural,  and  not  in  the  legal 
fenfe  of  tlie  words.  And  that  the  reafon  why  a  divife  of  a  freehold  to  one  for  I'tfe^  and  if  be  diewhbout 
iffue,  then  to  anther  is  in  favour  of  the  ijpee,  that  fuch  may  have  it  and  the  mtent  tSike  place  ;  btit  that 
m  cafe  of  a  devife  in  like  manner  of  a  term  for  years,  thofe  words  (if  he  die  without  ilTue  then  to 
another)  cannot  be  fuppofed  to  have  been  inferted  in  favour  of  fuch  ilfye»fmce  they  cannoc  by  anj 
conilructioa  have  it.    Wms's  Rep.  666,  667.  Trin.  1720.  S.  C. 

47.  One  poffeffed  of  a  term  for  years  devifed  it  to  A,  for  Jife^  re* 
mainder  to  the  heirs  of  J.  Jt  feems  this  fhall,  on  A*s  death,  eo  to 
his  executor,  and  not  to  his  heir.  3  Wms's  Rrp.  29.  HiU.  Vac* 
1729.  Davis  v.  Gibbs.  , 

48-  A.  tenant  for  life  demited  to  trujlees  for  99  jearsy  ifjhefo  long  And  ibid.  . 

Ihedy  in  truft  for  herfelf  dunng  her  widowhood,  and  after  her  mar^  ^^*  ^^^ 

riagey  then  in  truft/ir  G  afecondfoyi^  and  the  heirs  of  his  body^  and  fo^^^de© 

U'be  die  unthout  iffucy  then  m  truft^r  Z>.  her  next  younger  fon.  quaere^ 

C.  died  inteftate  widiout  iffue.    Tne  queftion  was,  Whether  the  'ho«gh  it 

tnift  «f  ^*  ^"'^  ihould  go  to  A»  his  mother^  as  adminiftratrix  to  ^^'Jjj, 

I  3  him» 


io2$  £)et)ift, 

goodiimita-  him,  fubje<El  to  (he  ftatute  of  diftributions,  or  to  the  next  (bn'in  rc- 
truft  and*  ">ajnder  ?  And  for  her  it  was  infifted  that  the  limitation  over  to 
"Within  the  D.  after  a  limitation  to  C.  and  the  heirs  of  his  body,  being  only  of 
tcafon  of  the  truft  of  a  temiy  was  void.  To  which  it  was  faid,  that  the  only 
NorfoikV  ^^*fo">  why  the  truft  of  a  term  could  not  be  limited  to  one  and  the 
cafe  and  the  heirs  of  his  body  with  remainder  over,  was,  becaufe  this  ^"ould 
fcvcrai  o-  make  a  perpetuity,  but  here  the  whole  term  being  to  determine  on 
miVni^refo-  ^*^  death,  there  could  be  no  perpetuity,  as  if  (he  had  made  a  leafe 
lutions         to  a  truftee  for  99  years,  if  (he  fo  long  lived,  in  truft  for  C.  and  the 

grounded .  heirs  of  his  body ;  out  if  C.  die  without  heirs  of  his  body  living  A. 
Ibereupon.    ^^^  ^^  jj^  ^j^jg  j^^  y^^^^  go^j^      g^^  5^5  ^^  ^j^jg  p^j^^^  ^^  ^q^^^ 

fave  no  opinion.  2  Wms's  Rep.  608.  Trin.  1732  in  cafe  of 
ling  V.  Cotton. 
The  editor  49.  Devife  of  a  term  was  to  J.  S.  in  trufl  to  raife  money  for  pay^ 
J"  *"^^  ment  of  her  debts  and  legacies^  and  after  to  permit  J8.  to  receive  the 
refers  tVthe  ^^^^^  fi^  ^'^  Upt  and  after  to  his  firfi^  i^c.fons  in  tail  male,  remain- 
cafe  of  Sa^-  der  to  daughters  J  and  in  default  of  daughters^  or  in  cafe  of  their  death 
BKRTON  Y.^  before  *  21,  or  marriage^  then  to  W.  R.  for  the  then  reftdue  of  the 
T*oN'Mich.  '^''^'  I^'dicd  withouthaving  ever  had  any  iffue.  It  was  decreed  by 
i736.whcre  the  Maftcr  of  the  Rolls,  that  J.  S.  convey  the  refidue  of  the  term 
upon  a  like  unfold  for  payment  of  debts  and  legacies  to  B.  2  Wms's  Rep.  618. 
ovTrTa"     631,  Mich.  1732.  Stanley  V.  Leigh. 

perfonal  eilate,  a  cafe  was  made  by  Ld.  Talbot  for  the  opinion  of  the  judjires  of  B.  R. 
who  certified  the  limitation  to  be  good,  the  Ld.  Hardwick  in  Mich.  1739.  decreed  agreeably 
thereto. 

The  Attorney  general  and  Mr.  Fazakcrly  cited  the  cafe  of  Stanley  v.  Lke  or  Mead,  at  the 
Rolls ,  and  faid,  that  upon  the  words,  if  he  dad  without  ijfue  [but  thofe  words  are  not  in  2  Wms's 
Kep.ut  fup.]  it  was  infifted  ih.it  the  limitation  over  (hould  take  place,  and  that  thofe  wor^Jhwld 
ht  undtrJlrAd  to  be  ijfuc  at  the  time  of  his  death,  and  was  fo  allowed  by  the  court ;  for  that  the  limita- 
tions CO  the  fons  and  the  heirs  of  their  bodies  never  taking  place,  the  fecond  limitation  was  good, 
there  being  no  danger  of  a  perpetuity.  Cafes  in  Chan,  in  Ld.  Talbot's  time.  23.  in  cafe  o| 
Clare  t.  Clare. 


♦[103] 


50..  W.  H.  being  feifed  and  pofleffed  of  a  coniiderable  real  and 
perfonal  eftate,  makes  his  will  on  the  1 6th  of  Feb.  1717,  in  thefc 
words  ;  Item,  I  give  and  bequeath  all  my  real  and  perfonal  eflate  unto 
myfon  F,  H.  and  to  the  heirs  of  his  body^  to  his  and  their  ufe,  to  he 
paid  unto  him  in  three  years  after  my  deaths  and  during  that  time  I 
make  Sir  J.  N,  executor  of  this  my  will,  and  after  the  faid  three  years 
expirfdj  1  do  appoint  that  myfaidfon  F.  Jhallbe  executor ;  and  if  my 
faidfon  F.  //.  Jball  die  leaving  no  heirs  of  his  body  livings  then  I 
give  and  bequeath /i  much  of  my  faid  real  and  perfonal  eftate  as  my 
faidfonjhall  be  pofjeffcd  of  at  his  death  to  the  Goldfmith*s  Company  of 
London^  in  truil  for  feveral  charitable  ufes  mentioned  in  his  will ; 
but  my  will  is,  that  the  Company  fliall  not  give  my  faid  fon  any 
difturbance  during  his  life.  The  teftator  dies,  and  after  the  three 
years  F.  H.  takes  upon  him  the  execution  of  the  will,  and  in  fome 
time  after  fuffers  a  common  recovery  of  the  real  eftate ;  afterwards 
he  makes  his  will,  and  the  defendant  his  then  wife  executrix  there* 
'  of,  and  then  dies  without  iflue.  The  court  was  unanimous,  that 
the  limitation  over  was  void,  as  the  abfolute  ownerihip  had  been 
given  to  F.  H.  for  it  is  to  him  and  the  heirs  of  his  body,  and  the 
company  are  to  have  no  more  than  he  ihall  have  left  unfpent,  and 

therefore 


therefore  he  had  a  power  to  di(ix)fc  of  the  whole  i  which  power 
was  not  exprefsly  given  to  him,  but  it  refulted  from  his  intereft  ; 
the  words  that  give  an  eftate  tail  in  the  land  muft  transfer  the  ir- 
tire  property  of  the  perfanal  eflate,  and  then  nothing  remains  to  be 

fivcn  over.     The  bill  was  difmifled ;  per  the  Ld.  Chancellor,  the 
laftcr  of  the  Roll?,  and  Ld.  Ch.  B.  Reynolds.     Gibb.  314.  321. 
pi.  II.  IVin,  5  Geo.  2.  in  Cane.  Attorney  General  v.  Hall. 

51.  Devife  of  a  term  to  A.  for  Itfe^  remainder  to  the  children  A. 
Jbail  Uave  at  his  deaths  and  if  the  children  of  A.  die  without  i[fue^  then 
to  B,     The  children  of  A.  die  without  leaving  any  iffuc  living  at  ' 
the  time  of  their  death  ;  this  is  a  good  devife  over,  to  B.    3  Wms's 
Rep.  158.  pi.  64.  Pafch.  1734.  Atklnfon  v.  Hutchinfon. 

52.  JVhcre  the  words  of  a  devife  of  a  leafchold  would  make  an  ex^  ^Wms'i 
frefs  eft  ate  tail  in  the  cafe  of  a  freehold^  there  a  devife  over  offuch  Trm.VTU. 
Uafehold  is  void ;  fecus  if  the  words  in  the  former  devife  would  in  in  cafe  of 
the  cafe  of<i  freehold  make  an  eflate  tail  only  by  implication,  3  Wms*s  Siudholm 
Rep.  259.  Pafch.  1734.  Atklnfon  v.  Hurchinfon.  .v.Hod>fon 

53-  In  ejedlment  at  the  fittings  at  Guildhall  the  following  cafe  inconfir- 
was  made  for  the  opinion  of  the  court ;  J.  S.  being  pofTefled  of  a  ™«'on  o( 
terra,  devifed  it  ^  To  my  wife  for  her  life,  and  after  her  deccafc  to  JiJe  ;2Jirt°° 
**  fuch  child  as  myfaid  wife  is  nowfuppofed  to  be  with  child  and  en^  cited  the 
**  fient  of,  and  his  heirs  for  ever  5  Provided  always  that  if  fuch  child  ^*^*  ^^ 
"  as  {hall  happen  to  be  born  as  2.f or ^fa\A,  Jhall  die  before  it  has  at^  west^* 
"  tained  the  *  age  of  2i  years,  leaving  no  tjjiie  of  it's  body,  then  the  comb  (re* 
*^  reverficn  of  one  third  part  to  myfaid  wife,  and  the  other  two  thirds  ported  »n 
«  to  my  ft/lers  A.  and  B."    The  teftator  dying  within  a  month  t±t)^' 
after,  the  wife  entered,  and  enjoyed  during  her  life,  but  had  no  child  faidthey 
or  mifcarriage  ;  and  upon  her  dfcath  the  queftion  was.  Whether,  as  hA<Jfeenih« 
no  child  had  ever  been  born,  the  remainders,  limited  upon  his  dying  •  ^J^f  ^y 
Mnder  21  without  iflue,  could  take  eftcd  ?    And  after  feveral  argu*  which  itap- 
pnents,  the  court  held  that  they  might ;  that  though  formerly  there  p^ared  chat 
had  been  opinions  to  the  contrary,  yet  according  to  the  law  now  '***/?"*' 


non 


fettled,  the  devife  to  the  infant  in  ventre  fa  mere  was  well  limited^  ari'mg  up. 

and  if  any  child  had  been  born,  would  have  pafTed  the  teriti  accord-  on  'iw  fam* 

iogly.     Secondly,  that  though  no  child  was  ever  born,  yet  the  re^  will,  and 

mainders  are  notwithflanding  good ;  for  there  being  no  devifee,  the  the  fame 

devife,  though  void  only  ex  poft  fa<Sio,  falls  to  the  ground  as  much  premifles, 

as  if  it  had  been  void  in  its  creation,  and  this  lets  in  the  remainders  ^^^^^^^ 

immediately ;  that  though  the  claufe  by  which  the  remainders  are  coiin,  and 

limited  is  in  words,  ftridtly  fpeaking,  conditional,  yet  they  do  not  that  he  was 

make  it  a  condition^  but  only  a  limitation.    Laftly,  That  the  con-  ?J  ^'^'lll!*^ 

tingencies  muft  happen  within  a  reafonable  time,  and  t  )erefore  it  vife  over  of 

n^ay  well  operate  by  way  of  executory  devife*     Trin.  11  Geo.  2  the  ravers 

B.  R.  Andrews  on  the  demife  of  Jones  v.  Fulham.  ^!'!"  *" 

■'  thirds  to 
the  wife  aaJ  two  fiften  was  good,  notwichfLmding  the  wife  was  not  enfient  with  aoy  chUd* 

♦[104] 
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(L.  2)     Condition  what,  and  wtiat  an  Executory 

Dcvife. 

X.^  T  AND  Is  devifed  to  A.  and  hU  heirt^  and  if  he  dies  without 
^^  hevT'i  B.  JhaU  have  it^  it  is  no  good  dcvife  5  but  a  dcvife  to 
A.  and  his  heirs,  if  J.  S.  dies^  living  A,  that  B.fiall  have  it^  it  is 
good  for  it  is  a  new  devife  and  an  eilate  created  de  novo,  and  does 
not  depend  as  a  remainder  upon  the  fixft  devife,  or  upon  the  Arft 
eftate  devifed.  Arg.  3  Le.  iii.  cites  29.  AfT.  17.  Br.  Cond'  iii. 
and  Devife  16. 

2.  A  man  devifed  his  term  to  his  youngejijon  if  he  lived  to  the  age 

'rf%$  years  and  did  pay  to  his  etde/i  brother  jo  much  money^  and  agreed 

iio  eftate  paffeth  till  the  age  of  twenty-five  years  and  payment  of 

the  money,  and  the  reafon  was,  thnt  a  devife  executory  may  depend 

upon  a  precedent  condition.     Winch.  116.  cites  29  E)liz.  Johnfon 

v«  ^aitie* 

8.  C.  cited        3.  A  man  devifeth  land  to  A,  and  his  heirsy  provided^  that  if  hi 

\fo\^^^'  *'«^'^^''»  ^g^  '^^^  ^^^'^  ''^^  landjhall  remain  to  B.  and  his  heirs  i 

jiame  df       adjudged  a  good  remainder ;  for  when  he  has  only  a  limited  fee  a 

Hoc  v."        contingent  fee  may  depend  upon  it ;  but  that  is  hot  by  way  of  re- 

Sia7vttr      "^®*^der  but  executory  devife.  Palm.  136.  cites  33  &  34  Eliz.  B.  R. 

la^udged^o  Rot.  1 140..  Hoe  v.  Gcrrald.  v 

be  ^  good  rpmainder. 

• 

4.  M.  feifed  of  land  in  fee  devifed  it  to  B.  his  eldejl fon  infee^  to 
the  intent  thathejhouldpay  certain  annuities  to  C  D,  andE.  his  younger 
children^  and  for  default  ofpaymenty  that  his  executors  Jhould  enter  and 
have  the  /j«a  and  pay  the  annuities  ;  and  if  the  executors  fail  ofpay^ 

tmcntj  then  C.  D.  and  E,  Jhould  enter  and  have  the  land.     M.  died 
IOC  J  B.  entered  and  before  payment  made  feoffment ;  adjudged  that  this 
was  a  good  execiitor*s  devife,  and  that  the  feoffment  does-  not  toll 
the  entry  of  the  children,  becaufe  they  were  perfons  certainly  known, 
to  whom  the  limitation  was.  made,  there  being  a  difference  where 
the  contingent  e/late  is  limited  to  a perfon  certain  andknown^  and 
where  not,  according  to  Archer's  cafe  aAd  Wellockand  Hammond's 
cafe ;  2  Roll.  Rep.  218,  219.  Arg.  cites  it  as  adjudged.  Trio.  42 
Eliz.  B.  R.  Pinfloe  v.  Parker. 
ft^Rywnl.        5.  A  lefice  for  500  years  devifed  his  term  to  his  father  for  Ufej 
A^iJl^*    r«ntf/«^r  to  hisjifter^  and  the  heirs  of  her  body.     Retolved  that  mis 
tun"*     executory  devife  is  good,     xo  Rep.  46.  b.  Mich.  10  Jac,  Lampet's 

.cafe. 
When  a  6.  When  alt  the  fee  is  given^  or  vefted  in  a  peifen^  with  a  limita^ . 

particular  fg^„  of  a  fee  to  another  uton  a  contingent  \  this  cannot  be  a  remainder 
ntired,'an!a  ^"^  *^  executory  devife  j  for  a  fee  cannot  remain  upon  a  fee.  But 
Che  inheri.  when  part  of  the  eftate  is  difpofed.,  as  for  life  or  in  tail,  and  the  refi^ 
tance  pa.Tes  j^g  given  to  another  upon  contingent^  as  to  the  right  heir  of  J.  S.  who 
doDor  t^   ^  ^vit^  or  to  fuch  as  fhall  be  living  in  the  houfe  at  fuch  a  time,  this- 

is 


F 


h  coofingent.  i  Ler.  ii.  HiQ,  12  &  13  Car.  2.  B.  R.  in  cafe  of  !*  * contin* 
PUuJtetv.Holmos.  JK^:^ 

and  in  abeyance,  cites  Plowr*  35.  a.  But  tf  the  fee  be  vr/?c^  in  any  perfm^  and  to  hi  ^tfitd  in  aaathtr 
apan  «  cvnCMfviary  ;  this  is  an  executory  (ievife.  Arg.  Raym.  aS.  Mich.  13  Car.  a*  B.  R,  incalii  ol 
rlnnkct  ▼.  Uoiqaes. 

7.  Dcvife  t0  infant  enventn  fa  mere  fir  fifteen  years^  remainder 
0oer  is  good  by  way  of  executory  devife ;  per  Brldgnun.  Raym.  83. 
Mich.  IS  Car.  2.  C.  B. 

8.  Devife  to  "T.  afon  infie^  and  if  he  dies  without  heir^  the  remain* 
dcr  t9  a  Jlranger  or  ftfler  of  the  hajf-^blood'^  this  is  void  as  a  re- 
mainder and  as  a  future  devife  \  for  if  T.  the  brother  died  without 
heir  the  land  eicheated  and  the  Lord's  title  would  precede  any 

i         fiiture  devife.    Per  Vaughan  Ch.  J.  Vaugh.  270.  Hill.  20  &  2I 
Car.  2. 

9.  If  my  fan  G.  and  my  two  daughters  M,  and  K.  die  without  if  Freeia. 
fu€  of  their  botSeSj  then  ally  i^cjhall  remain  and  come  to  my  nephew  ^^t'l^'^ 

W.  R.  and  his  heirs.    Here  no  eftate  is  devifed  to  the  fon  and  ^WeUby* 
dau^ters  by  implication,  the  words  only  import  a  designation  or  !•  contra 
appointment  of  the  time,  when  the  land  (baD  come  to  the  nephew,  ^y^^^ 
namely,  wheii  G.  M.  and  K.  happen  to  die  iflueleis  and  not  beforei 
fbr  no  efiate  being  created  to  the  fon  and  daughters,  the  nephew  can 
take  nothing  by  way  of  remainder;  for  that  muft  defcend  to  the 
heir  at  law.     Now  a  remainder  cannot  depend  upon  an  ahfolute  fei 
fonpU^  that  being  but  the  refidue  of  an  eftate,  for  when  all  a  mm 
has  c^  eftate,  or  any  thing  elfe,  is  given  or  gone  away,  nothing 
remains,  and  no  other  or  further  eftate  can  be  given  or  di4K>fed,  and 
therefore  no  remainder  can  be  of  an  abfolute  fee  flmple  ;  yet  in  ano- 
ther relpe£t  an  eftate  in  fee  may  he  devifed  to  one  and  to  be  in  another 
upon  a  contingency^  as  default  of  paying  a  fum,  or  fuch  an  one's  dy- 
ing without  iflue  living  the  other,  as  2  Cro.  590.    Pell  v.  Brown. 
If  lands  are  given  not  by  way  of  grant,  but  by  way  of  devife  toJBm 
and  his  heirs  as  long  as  B,  hath  heirs  of  his  body^  the  remainder 
oveTy  fnch  later  devife  will  be  good,  though  not  as  a  remainder,  but 
as  an  executory  devife,  becauie  ibmewhat  remained  to  be  devifed* 
when  the  eftate  in  fee  fimple  determined  upon  B's  leaving  no  iiTue 
of  his  body.    If  a  future  devife  may  be  upoh  any  contingent  after  a 
fee  fimple,  it  may  as  well  be  upon  any  other  contingent,  if  it  zpoezt    « 
Aat  the  tefbitor  intended  his  fon  and  heir  fliould  have  the  land 
.  in  fee  fimple.    This  H^ay  of  executory  devife  after  a  fee-fimple 
of  any  nature  was  in  former  ages  unknown.   It  matters  not  wjiether  T  wq^  1 
the  contingent  which  fhall  determine  the  fee-fimple,  proceeds  ^  ^ 

lirom  the  perfon  which  hath  fuch*  s^  determinable  fee,  or  from  ano- 
ther, or  pardy  from  him  andpardy  from  another;  fo  here  thefee- 
fimple  vefted  in  G.  by  deicent  determines  when  he  and  his  twa 
fitters  die  without  iflue.  Vaugh.  259.  270,  271.  Hill.  2i  &  22 
Car.  2.  C.  B.  Gardner  v.  Sheldon. 

J0«  jfs  to  my  dwelling  houfe^  and  the  houfes  which  A.  and  B* 
iwitt  hiy  and  tho  hfi  over  themy  I  give  and  devife  to  F.  and  P. 
and  tbar  heirs  equalfy ;  favingy  if  W.  the  daughter  of  P.  IheSy/ba 
mi  Ifer  ^j^nsJfoU  enjoy  the  balf-^art*    Per  C^.  this  is  no  execu- 
tory 
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ton?  devife,  nor  can  be,  but  it  is  a  good  deyife  to  W,  preiendf, 
andjudgment  accordingly.  2Kcb.66o,  pi.  i6..Trin«  2^  Car,  2* 
B.  R.  Robinfon  v.  Carnaoy. 

1 1.  A  devife  was  to  his  wife  for  lifey  and,  to  a  fin  ufter  the  death 
of  his  mother  if  Jhe  Jhould  have  a  fen ;  and  if  he  dies  before  he  come 
to  age^  then  to  the  right  heirs  of  the  devifor^  whjch  devifor  diedwith^ 
out  iffue^  his  wife  married  again  \  then  the  heir  of  the  devifor^  by 

^^•*  h  f  -  ^^^i^^^  andfale  enrolled^  isfc,  conveyed  the  reverfion  to  the  hufiandand 
Mrts  con-'  ^jf^  ^'^^  *^^  afterwards  a  fen  born.  It  was  adjudged,  that  the 
eltate  limited  to  that  Ton  fhould  not  enure  by  way  of  executory  de-> 
vife,  becaufe  that  is  never  allowed  where  a  contingency  is  limitccl 
to  depend  upon  a  freehold  capable  to  fupport  it ;  for  the  mother  had 
a  freehold  for  life,  and  therefore  It  was  adjudged  a  contingent  re- 
mainder to  the  fon )  and  the  heir  at  law  having  a  reverfion  in  fee  in 
"  ft  bS*i«  ^^°^  ^y  defcent,  it  was  held  that  the  remainder  was  deftroyed  by 
<)eftroyed  his  conveying  that  reverfion  to  the  particular  eftate  for  life  to  the 
forever—  mother  before  her  fon  was  born.  4  Mod.  284.  cites  2  Saund, 
3  K«b-  u.    23q^  [Trin.  22  Car.  2.  Purefoy  v.  Rogers.] 

Purffey  v.  Rogers.  S.  C.  held  accordingly.— ——3  Salk,  299.  pi.  5.  cites  S.  C.  adjudged  ;  for  that 
the  wife's  particular  eflate  for  life  was  merged  in  the  conveyance  of  the  inheritance  to  her  and 
her  hufband  and  confequently  when  the  remainder  came  in  heing  there  was  nothing  to  fupport 
It ;  for  it  (ball  not  be  preferved  by  the  poflibility  which  the  wife  liad  to  waive  the  eftate  conveyed 
to  her  by  the  bargain  and  fale^  &c.  after  the  death  of  her  huiband. 

12.  Where  a  contingent  is  limited  to  depend  on  an  eftate  offrani^ 
tenement  which  is  capable  of  fupporting  a  remainder,  it  (hall  nc\'cr 
be  conftrued  an  executory  devife,  but  a  contingent  remainder  only, 
2  Saund.  388.  per  Hale  Ch.  J.  Trin,  23  Car.  2.  in  cafe  of  Purefoy 
V.Roger. 

by  Ld.  Talbot;  cafes  in  Chan,  in  Ld«  Talbot's  Time.  49.  Mich.  1734.  *°  ^^^  ^^  Hopkins  v. 
liopkins. 

13.  Where  a  devife  was  to  A.  upon  condition  to  pay  a  fum  of 
money  to  B.  in  cafe  o(  failure  that  B.  may  enter^  it  is  no  condition 
but  an  executory  deviiej  faid  per  Cur.  to  have  been  refolved^ 
and  that  Mary  Portington*s  cafe  [10  Rep.  36.]  was  denied  to  be 
law  in  the  cafe  of  Fry  v.  Porter  in  B,  R.  2  Mod.  26.  Pafch,  27 
Car.  2.  C.  B. 

14.  A.  has  three  children  B,  C.  D.  iinddevifes  land  to  each  with- 
out limitation  of  any  eftate,  and  fays,  if  any  of  them  diesy  his  part  to 
remain  to  the  others.  A,  (the  heir)  dies.  Quaere,  What  is  to  be 
done  with  his  part ;  for  the  defcent  of  the  fee  upon  A.  deftroye4 
this  particular  eitate  to  him,  and  confequently  the  remainder  to  the 
other ;  but  it  fliall  be  good  by  way  of  executory  devife.  2  Lev^ 
202.  Trin.  29  Car.  2.  B,  R.  Fortefcue  v.  Abbot. 


S.  P.  cited 
Arg.  a 
WmsNRep. 
3s.  in  cafe 
of  Gore 
V.  Gore 
S.  C.  cited 


4  Jo.  79. 

S.  Cad- 

judged  for 

the  plain- 

titF,  who 

daitned ' 

uhder  tlie 

furvivor. 

— Pollcxf. 

479.  to490' 

S.  C.  argued  by  the  reporter  and  adjudged  for  the  plaintiff.— Freem.  Rep.  481.  pU  658.  S.  C. 

ft.ites  it  that  the  eliielt  fon  died  leaving  ilTue.    The  court  held  that  thefe  are  crofs  remainders 

vefied ;  for  though  they  arc  contingent  as  to  enjoyment,  becaufe  it  is  uncertain  who  ihali  furvive, 

jet  they  veil  prefenily  ;  and  judgment  for  the  plaintitf. 

Freem.  15.  B.  dcvifeth  to  E.  hisji/ier  and  heir  fir  fo  longtime^  and  until 

Rcp.»4?-pl-  her  fon  B.  fiould  attain  his  full  age  of  %\  years^  and  after  he  fhould 
heWad^*  have  attained  his  laid  age,  then  to  B.  and  his  heir s^  and  if  he  dies 
cordui^iy  •  hefin 
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hfore  bis  age  •/  %\  jears^  then  to  the  hiiri  of  the  body  of  R,  Wi' 
(the  hujhand  ^f  Ef)  and  to  their  hiirs  for  evir^  as  tbiy  JhoMld  attain 
their  ages  of  'XX  years.  B.  died  under  21.  living  his  fathery  and 
/eaving  A£,  bis  Jtfler.  R.  ff^,  died.  In  this  cafe  E.  bcin^  exe- 
cutrix had  a  term  till  B.  was  of  age,  and  fhe  bein?  heir,  the  land 
would  elfe  have  gone  to  her,  had  there  been  no  will,  and  he  could 
never  intend  an  inheritance  to  her  to  whom  he  had  given  a  term, 
lb  that  the  fee  veiled  in  him  prefently,  and  he  dying  without  ifTue, 
}A»  has  a  good  tit)e  as  heir  at  law,  or  (be  may  take  by  way  of 
executory  devife  as  heir  of  the  body  of  her  fiither,  which  though 
it  could  not  be  whilft  he  was  living,  yet  after  his  death  ihe  was 
heir  of  his  body  and  was  then  of  age,  at  which  time  and  not 
before  Che  was  to  talce  by  the  will.  That  £.  had  only  an  eftatQ 
for  years  till  B.  fhould  or  might  be  of  age;  and  fo  per  tot.  Cur^ 
judgment  for  the  defendant  2  Mod.  289.  Trin.  29  &  30  Car.  2^ 
€•  B.  Taylor  v.  Biddal. 

i6.  In  cafe  of  non-payment  the  legatees  nyiy  enter  and  enjoy  the 
profits  of  fuch  and  fuch  land  till fatisfied^  No  demand  is  neceflary^ 
for  it  is  no  forfeiture  but  an  executory  devife  though  there  be  a 
place  and  time  appointed  for  payment  Per  Pcmberton  Ch.  J.  at 
the  affiles.  2  Show.  185.  pi.  190.  Hill  33  &  34  Car.  2.  B.  R. 
Pierfon  v.  SorrelL 

17.  J.  M.  having  ay^A  and  four  daughters^  h^ingfeifed  of  lands 
in  fee  and  of  a  long  terntj  devifes  all  his  eilate  in  D.  (where  the  free- 
hold lies)  and  likewife  in  S.  (where  the  term  is)  to  his  fon  and 
his  heirs,  and  if  he  dies  without  ijfui  unmarried^  then  to  his  four 
daughters,  and  if  he  marries  and  dies  without  ifTue  then  living,  and 
having  a  wife,  then  after  the  death  of  fuch  wife  likewife,  to  this 
four  daughters.  Holt  for  the  plaintiiF,  in  the  writ  of  error  made  2 
points,  ift,  whether  hereby  an  eftate  in  tail  of  the  freehold  lands 
pa€ed  to  the  fon,  and  the  remainder  to  the  four  daughters;  or 
whether  the  eftate  to  the  fon  was  a  fee,  and  it  came  to  the  daugh- 
ters by  way  of  executory  devife;  and  that  it  was  a  fee  to  the  Ion 
and  good  to  the  daughters  by  way  of  executory  devife ;  he  cited  2 
Cr.  500.  Roll.  Eftate.  835,  036.  and  this  point  was  yielded  by  the 
counlel  on  the  other  fide,  but  the  other  was  oppofed  and  not  deter- 
mined. Skin.  144.  pi.  i6.  Mich.  35  Car.  2.  fi.  R.  Sommers  and 
Gibbon. 

18.  If  one  devifes  his  eftate  to  the  heir  of  J,  S,  and  J,  S.    is  it  Moa. 
£vingj  the  devife  fliall  not  be  conftrued  an  executory  devife,  and  V'^'S' 
(ach  a  devife  is  therefore  void;  but  if  it  were  to  the  heir  of  J.  S.  ^y  HoI^. 
iifter  the  death  (ffS.  that  is  good,  as  an  executory  devife ;  fo  note  Ch.  j. 
Ac  diverfity  inter  verba  de  prxfenti  &  verba  tie  futuro ;  per  Cur. 

1  Salk.  226.  Hill.  5  W.  &  M.   B.  R.  in  cafe  of  Goodright  v. 
Cornifh. 

19.  A.  feifed  of  lands  in  fee  has  iflue  two  fons,  B.  and  C.    A.  aWms's 
devifed  to  B.  for  50  yearsy  if  he  fo  long  live,  and  after  the  deter-  ^rgicUes 
mination  of  them  to  the  heirs  huile  of  the  body  of  B,  and  for  want  of  s.c.and 
iiich  iflue,.  then/^  C.  in  tailj  remamder  to  the  ri^ht  heirs  ofdevifor^  fi»ysthat 

.  this  is  no  executory  devife;  if  it  ihould^  the  limitations  over  are  ^'J'j.ds^af 

I  void.    It  muft  therefore  be  9  contingent  remainder,  and  then  it  is  he  fo  long 

1"  void, 


167  t 


^ftioi&4. 


lire)  are  .  void^  bectufe  diem  is  OQthiw  bvt  a  t<rm  of  Yfar^  to  fi|M>oct  it. 
Sg  t^iX  4  Mod.  255.  Hffl.  5  W.  &  M,  B.  R.  Goodrigbt,  v.  C<hvSL 

TIZ.  j4nd  as  fir  $y  inberifant*  afitr  iht  fsid  ttrmj  I  <ft  dtvifi  the  fmm  to  ike  bnn  mak  ^  mf 
tideft  fan  B,  Aotl^  obf^rres  tliat  tbfMigh  chofe  words  are  proper  worIs  to  lAtrodbee  a  new 
original  exeottorj  devife»  yet  it  was  refolvedj  that  they  fliould  not  o|>erate  ai  an  executocy 
devife;  and  oqc  of  tbe  reafons  wai,  becaufe  they  importtd  a  dtvife  of  a  Mmainder, 

"  ao*  An  eftate  in  fiituro  and  a  contingent  precedent  mafs^  ^n 
oxecutory  devife.  Per  Bridgman  Ch.  J.  B.zym.  83.  Mich.  15  Car. 
X  C  B. 
r  108  1  ?}'  J-L*  (tibd  in  fee^  had  three  brothers  A.  B.  and  C.  and 
Carth.309.  *vifc8  thcfc  lands  to  A.  for  lifi^  ceiaainder  to  tht  firji  frn  rf  A.  im 
S.  c.  held '  tail  malij  2nd  fi  to  theficond  and  third  fows^y  zxidfor  difoHlt  rf fitch 
that  the  con-  ^^  i^  B^  for  l^iy  and  to  his  fivft^  fecond'Jon^isfc.  in  lih  manner^ 
nSt^happcn-  ^evifor  dies,  A.  being  unmanriedi  m.  marries  and  dies  without  i/ftte 
Ing  till  aftet'  horx^  but  tht  wife  was  prvv$ment  enfeint  with  a  fin  who  is  born  i^er^ 
thepanicu-  judgment  in  C.  B.  wa$,  that  the  pofthumous  Ion  had  no  tit)e>  axKl 
^^de^r.  ^  ^^^  affirmed  here;  and  they  held^  that  the  remainder  to  the  firft 
mined,  the  ipn  of  A.  was  a  contingent  nmaindory  and  (b  muft  take  ^Sg&  aocor^ 
ranainder  ding  to  the  rule  in  Archer's  cafe ;  but  at  the  time  of  the  death  of 
!^^*»7n"  ^  *®''^  ^**  *  defeult  of  iffue  male,  on  which  the  ^m  vcjt^  in 
Arthur's  ^  f^effion  tf  B.  and  Jball  not  be  removed  again  by  tbe  birth  efafioe 
cafe.—  after.  And  this  is  no  executory  devife  upon  the  rule  laid  down  in 
S.^?ad^ud.'  ^  S^i^^L  38s*  where  a  contingent  eftate  is  limited  to  depend  09  a 
Bed  in  c.  b'.  freehold  capable  to  fupport  the  remainder^  it  fliaU  never  be  qoaftrqed 
and  judg.     an  executory  devife.    This  judgment  wasreverfed  in  the  hoiife  of 

fimed^in     *°"''-     "  ^^  53*  ^*'^**-  ^*  ^'^  ^-  ^^^^^  ^*  ^^"8* 

B.  R.— — Skin.  430.  pi.  6.  S.  C.  and  judgment  in  C.  B.  affirroed  without  any  diffictUcy>  per  t«t 
Cur.  in  B.  R.'  3  Lev.  408.  S.  C.  adjudged  in  €•  B.  and  affirmed  in  B.  R.— •—  i  Salk.  2£7» 

pi.  6.  S.C.  accordingly.  All  the  boolu  iriention  that  this  was  afterwards  reverCed  in  tho 

houfe  of  lords,  and  i  Salk.  and  3  Lev.  that  the  judges  were  very  much  diflati.«iied  with  this 
judgment  of  the  lords  and  did  not  change  their  opinions  thereupon^  but  blamed  baron  Twton 
very  much  for  iiermitcing  a  fpecial  TeiiBit^  to  be  fbund,  where  the  law  was  fo  dear  and 
certain.-— Comb,  mentions  as  the  reafon  of  the  reveria!^  the  lords  having  more  rq;wd  to 
tbe  equity  of  tbe  cafe,  than  to  the  fettled  rules  of  law  and  the  opinion  of  ,the  judges. 

22.  Jfone  limitation  of  a  devife  is  taken  to  be  executory^  then  all 
the  fubfequent  limitations  muft  likewije  be  fi  taken^  for  the  feveral  limi- 
tations of  a  devife  <^  one  and  the  iame  thing  (ball  never  be  made  ta 
operate  feverad  ways,  (viz.)  fome  by  way  of  executory  devife,  and 
others  by  way  of  remainder;  per  Pemberton  ferjeant,  and  not  denied* 
Carth.  310.  Trin.  6  W.&  M.  in  B.  R.  Reeve  v.  Long. 

23.  Devife  was  that  A*  B.  fhall  take  the  iflues  and  fropts  forfif^ 
teen  years^  nifi  one  of  his  couftn  Ammos^s  daughters  marry  a  iforton^ 
and  then  to  fueh  daughter  and  her  heirs^  and  if  none  of  the  daugh- 
ters marry  a  Norton  then  to  Jn  &.  and  his  hetrsy  this  was  ruled  an 

,  executory  devife^  and  that  the  fee  was  in  the  interim  in  J.  S.  but 

when  one  of  the  daughters  married  a  Norton,  the  intereil  of  A« 
B.  ceafed  and  the  whde  eAate  veils  in  the  daughter.  Arg*  Skinn. 
430'.  Pafch.  6  W.  &  M.  in  B.  R.  in  cafe  of  Reeve  t.  Long,  ciies 
*Raym.  it  as  about  15  Car.  2.  in  C.  B.  *Bat£s  v.  Ammos,  fednon  aUo- 
i**  ^*^*  catur;  For  firft  this  is  diredly  contrary  to  Archer's  cafe,  i  Rep* 
foi;  the  particular  eftate  being  determined  before  the  contingency 
happened,  the  («maifider  never  could  attach^  and  it  is  neceflarily 


a  remainder  and  not  an  executory  devife,  for  it  never  fhall  be  con- 
ftracd:  an  executory  devife,  but  for  neceifity;  where  there  is  aiiy 
particular  ^te  to  foppcrt  it,  'there  it  wUl  be  a  remainder  and  not 
an  executory  devife. 

24.  Two  things  are  requtfite  to  make  a  devife  executory,  viz.  It  TH*rdin«ft 
trutji  he  Bmted  en  iftate  in  fee-JimpU^  and  ought  to  be  limited  on  a  ^1^^^ 
€andifion'j  neither  can  any  remainder  be  executorv,  where  there  or  upon » 
is  tLfartMular  tjiatt  to  fuppoit  it.    Arg.  and  of  the  opinion  was  f«e  prw«« 
the  wholecourt.    4  Mod.  284.  Pafch.  6.  W  &  M.  in  B.  R.  ^!^^ 

to  take  tXStBi  apoa  a  eoodicion  precedent  in  botii  which  cafes  no  remainder  can  fubfift^  and 
thertfore  the  law  for  the  fake  of  the  teftacor  and  to  perform  his  intent  hath  ftretchcd  icielf 
to  make  it  operate  by  way  of  executory  devife,  »/  nt  maps  vaieat,  Ai^p  and  jodgment  accor- 
diogly.  Carth.  31a.  in  cafe  of  Reeve  v.  Long.  \ 

25.  Detife  to  A.  and  his  heirs,  if  B,  2.  ftnaiger  die  without  ijfiu  f  lOO  1 
is  executory,  becaufe  there  is  no  precedent  particular  eftate;  other-  jud.  RaymT 
wife  if  B.  were  tenant  in  tail  reverfion  to  deviibri  for  there  is  Rep.  511. 
an  immediate  devife  of  a  prefent  reverfion.     1  Salk.  233.  Trin.  9  |*^*  ^ 
W.  3.  in  cafe  of  Badger  v.  Lloyd. 

26.  A.  havuig  remainder  in  tail  with  reverfion  in  fee,  devifes  Ld.  Raym* 
to  dne  fon  in  tail,  remainder  to  -the  other  in  fee ;  this  is  good,  R»p*  5^3* 
becaufe  it  akers  the  tenure ;  for  there  is  a  feignofy  and  tenancy  1^  9  p  ^ 
created,  and  leaant  in  tail  miift  hold  of  hkn  in  reverfion^  a&d  cttesaRep* 
he  of  the  fupreme  lord ;  io  that  this  devife  has  a  real  effbd,  as  51-  •" 

to  Ae  tenure  which  is  altered  thereby.  I  SdJc.  332,  233.  Trin*  choiml^ 
9  W.  3.  B.  R-  Badger  v.  Lloyd.  ^•• 

27.  Ln  ^je&nent  a-ipecial  v^rdid  was  feuftid)  viz.  R.  detifed  to 
trufietMjbr  il  y^^^rs^  and  then  to  tbtfirfifin  rfA  and  the  heirs 
males  yhis  hody^  and  Jo  on  to  the  Jecond^  thirds  ^c.  Jons  in  tailfnak^ 
frovided  tbey^  d>e  faid  ions,  Jhalt  take  on  them  mj  JurnanUy  and  in 
€afe  they  or  their  heirs  refufe  to  take  myfitmatiu^  or  die  without  ijfue^ 
then  to  theJirfifinrfB.  in.  tail  mak^  provided  he  takes  my  furnamej 
used  if  be  refisjes^  or  dies  without  ijit^  then  to  the  right  hetrs  of  the 
Jevijor.  A.  bad  no  fon  at  the  time  of  the  devife,  and  died 
without  ifihe,  and  B.  had  a  fon  who  was  living  at  the  time  of  the 
devife,  yAio  took  the  fiKnwpne  of  tbe  devifer^  the  whole  court 
agreed,  ifti  that  the<l^vife  to  the  firft  fon  of  A.,  was  not  a  contsn- 
^geiit  refliUinder,  but  <by  y^y  of  executory  devife,  becaufe  the  pre- 
cedent eft^e  is  for  years,  which  cannot  fijipport  a  remainder;  fbr 
a  ooiltil%ent  remainder  can  never,  depend  upon  a  term  for  years, 
becaufe  pf  the  ab^anee  of  the  fr^holdj  nor  can  Jt  be  limited  after 
a  (fCf  be^ftOfe  after  fuch  a  difpolQd  nothing  remains  in  the  owner 
to  limic  I  Salk.  229.  Trin.  9  W.  3,  C#  B. .  Scatterwood  v. 
E<%e. 

^8i  Atf  feifdd  ift  fee^  devifed  Co  y.  S.fir  ix  ygars  upon  certain  if  it 
triifts,  and  after  he  gave  the  feid  lands  to  the  £rji  ijfue  male  ofB.  ^^^^ 
sasd  the  heirs  male  of  Jlis  body,  and  for  default  to  the  feoond,  &c.  fo/t\ygart 


frwidid  they  Jbould  reJpeQively  take  upon  tbenfelves  the  fumame  of  the  r<. 
£4gg^  Oftd  if  ibey  Jhould  not  take  the  fumame^  i^c.  or  Jbould  die  with-  Tn^n^^% 
Mi  ^/bf  male  as  above<^  then  to  thejirfi  iffue  of  C.  (who  at  the  time  4.  p^well 
cfmcdcviik  badiflue  a  fon,  which  B.  had  not)  with  limitation  to  j.Vaid 
ibffifgndf  thlrdy  ISc.  and  the  fame  provifo  as  above;  and  if  they  he  would 


fhould  P^^^*P' 


109  ^eMe, 

conftrucit  ihould  tiot  affumc  the  name,  then  to  t).  for  life,  arid  after  to  th^ 

cutoV^el  ^^^^^  "^^^  ^^  ^*^  body,  remainder  to  the  right  heirs  of  A.     Adjud* 

Yifo  and  ged  per  three  juftices,  contra  Blencow,  that  this  is  an  immediate, 

make  it  and  not  an  executory  devife.     12  Mod.  278'.  Pafch*  ii  W.  3.  C. 

^^^  B.  Scattergood  V,  Edge. 

have  iifue  during  the  eleven  year^  otherwtfe  not;  and  that  is  according  to  Bates  and  Ameril's 
cafe ;  for  ^  a  marriage  of  one  of  the  daughters  with  a  Norton  would  not  be  goud  after  the 
fifteen  years^  (b  here  an  ifTue  bom  after  the  eleven  yer^rs  (bouid  not  take ;  and  if  the  devif?  hsld 
been  to  the  firft  iflfne  to  be  begotten  of  B.  then  he  fnid  he  would  give  it  to  any  UTue  bom 
during  the  life  of  B.  but  he  would  not  extend  it  to  poUhumous  fon.  Per  Powell  J.  12.  Mod. 
S85.  Scattergood  v.  Edge. 

If  the  devife  to  the  firft  fon  of  A.  be  good  then  the  devife  to  the  fir  ft  fon  of  H.  is'  not  good ; 
but  if  that  to  the  firft  fon  of  A.  be  bad,  then  this  to  the  firft  fon  of  B.  is  good  ;  had  the  foo  of 
A.  been  befiore  the  coart,  the  judgment  muft  have  been  againil  him,  becaufe  as  a  remainder  it 
was  voidy  and  as  an  executory  devife  it  was  void ;  for  thefe  are  either  prtfent  or  ftawe\  if 
frefettt  the  party  nmfi  Be  in  ejfe  and  capax  at  the  timr,  or  all  is  void ;  like  a  devife  to  the  right 
neirs  of  J.  S.  who  is  living,  this  is  a  prefent  devife^  and  therefore  not  like  the  cafie  of  an  in^t 
in  ventre  fa  mere.  Habere  future  they  mufl  arife  within  the  compnfi  of  a  Hfei  no  longer  time  has 
yet  been  allowed.  And  he  was  not  for  prolonging  the  time  in  favour  of  thefe  inconvenient 
cftates.  Secondly  he  held  the  devife  to  the  firfl  fon  of  A.  was  not  a  precedent  condition,  buc 
%  precedent  eftate  attended  wjth  thefe  limitations ;  judgment  was  given  for  the  defendant,  per 
Treby  Ch.  J.  and  afterwards^afiirmed  in  B.  R.  1  Salk.  230.  Trin.  9.  W.  3.  C.  B.  in  cafe  of  Scatter* 
woodv.  Ecfge. 

r  1 1 0  1       ^9-  Devife  to  A^  in  tail^  remainder  to  B.  in  tailj  remainder  ta 

X  Salk.  C  in  tail^  and  if  C  dies  without  iJ/i/Cj  A,  and  B*  being  deady  then  t& 

*3*»43V  D.  in  taily  this  is  a  remainder  vefted  in  D.  and  not  contingent, 

pu  u.  s.  Ld^  j^3^  j^gp^  ^^^^  Hijj  J I  w.  3.  B.  R.  Badger  v.  Lloyd, 

*  30.  If  devife  be  to  the  heir  at  lawj  paying  fuch  andfuch  iegacicsj 

&c.  and  for  default  thereof  remainder  over ;  the  heir,  till  defauk, 
is  in  by  defcent,  and  the  other's  intereft  is  by  way  of  executory 
devife.  It  is  hard  to  maintain,  either  by  ufe,  or  devife,  a  remainder 
to  zftranger  after  a  prefent  fee  to  one  that  is  not  heir  at  law.  6 
Mod.  241.  per  Holt.  Ch.  J.  Mich.  3  Annx.  B.  R.  Anon. 

31.  Devife  was  of  lands  to  his  wife  for  life,  remainder  to  C,  bis 

fecond  fon  in  fee^  provided  if  D,  his  third  fon^  Jhall  within  three 
months  after  the  wife*s  death  pay  $0oL  to  C.  his  executors^  &ff.  then 
he  devifed  them  to  D.  and  his  heirs,  D.  died,  living  the  wife;  then 
the  wife  dies.  The  heir  ofD.  may  enter  upon  the  lands  upon  pay- 
ment or  tender  of  the  500I.  It  is  not  a  condition,  but  an  execu« 
tory  devife.     10  Mod.  420.  Mich.  5  Geo.  i.  Marks  v.  Marks. 

-  32.  T.  C.  being  tenant  for  life^  with-  remainder  to  his  wifefir 
life^  remainder  to  his  own  right  heirs^  20th  Oftober  1683-  f^de  bis 
willy  viz.  Item,  my  land  at  W.  my  wife  Mary  is  to  enjoy  for  herlifty 

^  after  her  death  It  of  right  goes  to  my  daughter  Eli%.  for  iever,  pro* 
videdjhe  hat  heirSy  butifmyfaid  daughter  dies  before  her  mother  em 
without  heirsj  and  my /aid  wife  Mary  jhall  marry  again  and  flyouli 
have  heirs  maky  I  bequeath  all  my  faid  right  in  JV.  t^c.  to  her  heirs 
male  by  her  fecond  hujband,  thinking  I  can  never  fufficiently  reward 
her  love.  Provided,  if  my  faid  wife  Jhould  marry  again,  and  fail  kf 
heirs  niaUsy  and  my  daughter  Jhould  fail  of  heirs,  then  I  devife  50Z 
annuity  out  of  TV.  ^c.  to  my  brother  Jof.  C.  and  devifedfeveral  Ptber 
annuities  charged  on  the  land  tofeveral  perfons  who  were  his  heirs  at 
lawy  hut  he  made  no  devife  of  the  land  to  any  one,  Mary  the  wife 
died  before  Elizabeth  the  daughtery  who  died  without  heirsy  but  Mary 

marriiiL 


aiJttjiK.  no 

marrlida  pcond  hufiani  and  had  ijfue  male.  In  eje6linent  \tifori 
of  the  plaintiiF^  were  heirs  at  law,  and  the  defendant  was  the  heir 
mspe  of  the  wife  by  the  fecond  hufband.  On  trial  a  cafe  for  the 
opinion  of  the  court. 

The  firft  objection  was,  that  die  firft  claufe  was  a  devife  to 
the  daughter  in  fee,  but  yet  that  was  afterwards  controuled  and 
qualified  by  fubfequent  words,  and  it  was  intended  to  be  to  her  and 
die  heirs  of  her  body  only»     Said  per  Cur.  the  perfon  to  whom  the 
devife  over  is,  u  e.  heirs  male  of  the  body  of  the  wife  by  a  fecond 
hufband  he  is  a  ftranger,  and-where  the  devife  over  is  to  a  ftranger, 
that  will  not  alter  the  conftrudtion  of  the  will  from  what  it  would 
have  been  without  it ;  fo  that  it  will  continue  a  devife  to  Eliz.  in 
fee  fimple.     So  is  *  2  Cro.  415,  and  it  is  law  now,  and  not  to  be  *HiiL  14 
drawn  in  aueftion  though  it  was  once  difputed.     A  devife  to  a  ^^*  ^*  ^* 
ftranger  will  not  alter  a  pofitive  devife  to  a  perfon  and  bis  heirs.  HearinsI 
Bat  vi^en  this  devife  is  over  of  a  rent-charge,  or  annuities  charged 
on  the  land  to  the  heirs  at  law,  that  {hews  what  was  meant  by  heirs 
in  the  firft  pldce,  and  then  it  will  be  a  devife  tp  Eliz.  and  the 
heirs  of  her  body,  remainder  to  the  heirs  males  of  the  body  of  the 
wife,  widi  a  devife  over  to  thefe  annuitants,  and  there  is  no  diffe- 
rence whether  the  devife  over  be  of  the  lands  or  of  an  annuity 
charged  on  them,  becaufe  in  the  laft  cafe  he  could  never  intend  thd 
lands  themfelves  fhould  pafs  to  the  peribns  to  whom  he  had  given 
the  annuities.  2dly.  but  per  Cur.  the  firft  claufe  is  not  a  devife  to 
the  wife  or  to  Eliz.  for  they  were  fetded  upon  her  for  life,  and 
what  is  (aid  as  to  the  daughter  is  only  a  declaration  of  the  devifor, 
what  the  eftate  and  condition  of  the  eftate  was,  and  how  fhe  was 
to  enjoy  it,  and  he  could  not  fay  of  right  we  was  to  enjoy  them  if  f  1 1 1  1 
ihe  claimed  under  the  will.     The  confequence  of  this  is,  that  the 
lands  defcended  to  Eliz.  as  heir  at  law,  and  the  devife  to  the  heirs 
males  of  the  wife  by  tlie  fecond  hufband  will  be  contingent ;  firft, 
Aether  Eliz.  fhould  die  in  the  life-time  of  the  wife,  which  muft 
happen  within  the  compafs  of  a  life;  next  contingency,  if  die  wife 
fhould  marry,  &c.  and  have  heirs  of  her  body  by  a  fecond  hufband. 
But  though  as  in  Lkyd  and  Carey's  cafe  fhe  might  have  heirs  after 
his  death  and  not  within  the  compafs  of  a  life,  yet  fo  near  as  there 
could  be  no  inconvenience  if  it  fhoukl  take  eifbfl  an  executory        •  j 
devife  in  fuch  a  cafe.    jBut  this  is  not  fo  here ;  for  if  ^he  words  are 
taken  disjundively,  (If  my  daughter  dies  in' the  life  of  her  mother ^  $r 
without  heirs)  the  contingency  never  happened  becaufe  the  daugh-* 
ter  furvived  the  mother,  fo  the  devife  could  never  take  efFeft  but 
will  be  void;  if  taken  copulatively,  and  (or)  taken  for  (and)  here 
it  will:  be  hard  to  turn  words  eut  of  their  natural  fenfe  and  import 
utdds  there  be  a  plain  intimation  of  the  intent  of  the  devifor  fo  to 
do.     How  doth  the  devifor  intend  it  fcopulatively  ?)  what  occafion 
is  there  for  it  ?    For  if  the  daughter  furvived  the  mother,  he  might 
intend  it  for  her  in  fee ;  why  fhould  it  be  taken,  if  my  daughter  ales 
without  heirs  in  the  life-time  of  Eliz.  3dly,  but  if  it  were  fo,  the 
devife  over  cannot  take  eiFe£l,  beca^ufe  the  contingency  never  hap- 
pened.    4th}y,  But  the  death  of  the  daughter  without  heirs  is  too 
remote  and  the  devife  over  is  void.    The  devife  of  the  annuities  10 

♦  CO 


Ill  Dettife^ 

Id  take  tSeSt  in  nature  of  a  remainder,  and  if  the  firft  cannot  tales 
efk&j  all  diat  comes  after  cannot  take  place,  it  being  not  ta  take 
eScA  but  as  a  remainder,  and  then  not  at  all.  Next  (if  the  wife 
fhould  marry  again  and  have  a  fon,  and  (hould  die  without 
heirs  males)  this  is  aUb  too  remote,  and  fo  the  devife  over  is  void, 
becaufe  to  commence  upon  .a  contingency  too  remote,  and  if  it 
cannot  be  good  by  way  of  executory  devife,  dien  it  muft  be  by  way 
of  remainder,  ana  it  cannot  be  good  as  a  remainder,  becaufe  there 
is  no  particular  eftate  to  fupport  it  to  any  one;  for  there  was  no 
parttcufau*  ell:ate  at  all,  what  went  before  being  only  a  declaratioo 
of  what  did  belong  to  the  daughter,  and  as  this  contingent  remain- 
der had  no»  particular  eftate  antecedent  to  it,  it  is  void.  Not  good 
as  an  executory  devife,  becaufe  the  contingency  never  happened^ 
or  ifit  Ad  happen  it  was  too  remote  and  fo  void,  and  therefore  ^ 
heirs  at  law  have  good  tkle.  5thly,  If  the  fon  <^  the  wife  by  the 
fecond  huflnnd  could  take,  he  would  take  fee-fimple,  fo  that  the 
teAator  was  miftaken  in  the  law;  for  he  thought  he  had  devifed  to 
him  but  an  eftate  tail.  Judgment  for  the  plaintifis.  MS.  Rep^ 
Pafch.  7  Geo.  B.  R.  Wright  v.  Hammond. 

33.  A  Urmfor  years  was  devifed  to  A,  fir  life^  rtmxiinier  U  B* 
This  is  an  executory  devife.  9  Mod.  loi.  Mich.  9  Geo.  Tbeo* 
halds  V.  Duftov* 

34*  A  devife  of  lands  f§  R.  B.  and  his  heirs  fir  every  upon  cm^ 
dStUn  he  pay  all  my  etehts^  a^  legacies  andfineraky  and  if  be  die  w^ 
pay  them,  then  I  devi/e  the  premiffei  to  B.  F.  (the  defendant)  and 
Jker  h^rsfir  raer*  And  as  to  afl  the  reft  and  refidue  of  my  real 
and  perfonal  eftate  ix^atever,  not  before  herein  bequeathed,  I  give 
.  and  bequeath  to  £.  F.  and  her  heirs ;  the  devifee  ic.  B.  died  hefire 
the  devlforj  fo  it  was  a  lapfed  legacy,  and  die  firft  queftion  the 
counfel  made,  was,  whedier  this  was  executory  devife  to  £.  F.  By 
Ch.  J.  Eyre,  &  tot.  Cur.  this  cannot  be  an  executory  devife  to  £• 
F.  unlefs  it  were  an  original  devife,  here  is  no  firft  devifee,  for  he 
is  dead  and  that  devife  is  void.  Fortefcue's  Rep.  184,  185.  PafiJu 
A  Geo.  a.  C  C  Roe  v.  Fludd. 


35.  J,  hen^ing  the  rtverfton  in  fie  of  lands  fettled  upon  the  mar^ 

riage  ofB.  his  Jon  in  the  ufual  manner  devijes  ail  ihe  lands  in  thai 

r  1 12  1  f^l^f>^i^^  on  Jmlure  of  ijfue  of  the  body  of  B.  and  fir  want  ofheirt 

male  ef  his  own  body^  to  kis  daughter  F.  and  the  heirs  of  her 


hodjy.  This  will  does  not  give  an  eftate  tail  by  implication  to  B» 
fhe  devife  to  F,  is  executory  and  is  void,  as  being  on  too  remote  a 
contingency.  Cafes  in  £qu.  in  Lfd.  Talbot's  time,  26a.  Fafcb. 
1733.  Laneft>orough  v.  Fox. 

36.  A.  devifes  his  freehold^  copyhold^  and  leafeholdy  and  all  bis  red 
emd  perfonal  ejiate  not  before  devtfed  to  three  truflees^  their  heirs,  (fit. 


•fiub  child  or  children ;  and  afii 
enoiety  of  the  trufi  eflate  to  fucb  child  and  children  as  he  fiyaU  liavi, 
their  heirs,  (sfc.  the  other  moiety  to  his  grandfon  C  and  every  ^^f 
£hild  and  children  of  his  daughter  5.  their  heirs,  &c.  And  ifB^  die 
'Without  ijffiio^  the  firft  moiety  4o  C.  and  other  child  or  children  of  o. 

0Ui 


0tnd  tbeir  beirsy  &c.  and  direds  an  annual  payment  to  fuch  wife  at 
B.  ihall  marry.  The  teftator  died;'B.  married  and  had  ifllie  a 
fi>Q  and  daughter,  and  died ;  afterwards  C.  married,  and  had  ifiue 
a  daughter,  and  died  ;  the  limitation  to  the  daughter  of  C.'is  well 
fuppofted  by  the  eftates  in  the  truftees ;  or  if  not,  is  good  as  2ifx 
executory  devife,  and  the  profits,  &c.  (hall  go  to  the  children  of  B« 
Cafes  in  ecuity  in  Ld.  Talbot's  time,  145.  Mich.  1735.  Chap«« 
man  v.  Bliilet. 

37,  An  executory  devife  0/  an  eftate  of  inhetitance  U  a  perfon 
unborn  when  hi  fball  attain  tht  age  of  Huenty-^one  yeans  is  good; 
and  there  is  no  danger  of  a  perpetuity.     Cafes  in  equity  in  Ld. 
I'albot's  time,  228.  Mich.  1736.  Stephens  v,  Stephens, 
.  38.  Teftator  devifed  to  A.  and  his  heirs^  an4  if  he  die  before  IniMi  a 
fwenfy^one^  then  to  A  and  his  heirs^     A^  died  before  twenty-one^  but  '^  f  ^t'  ^ 
B.  died  before  him.     The  queftion  was,  whether  B's  heirs  (hoiild  U^  of  ^ 
take.     It  was  obje£led,  that  the  limitation  to  B.  upon  the  contin-  Kino  v. 
gency  of  A's  dying  without  iiTue,  was  but  an  executory  devijiy  2uid  Withei 
that  fuch  devifes  have  always  been  conftrued  as  poffibjlities  only,  ",''-  ^ 
and  upon  chat  foundation  can  neither  be  affigned,  devifed,  barred  where « 
by  a  common  recovery,  nor  defcend.     But  the  court  held  clearly,  ^Z'T^ 
tha^  though  B.  died  in  the  life  of  A.  yet  hi^.  heirs  might  well  tak^  p^fiUi* 
under  the  executory  devife ;  for  that  fuch  a  devife  is  not  to  be  ejau  wsu 
confidered  as  a  mere  poffibility,  but  as  an  intereft  vefted  (Aough  ^^  ^  ^ 
not  in  pofleffion)  in  the  fame  manner  as  a  contingent  remainder^  and  bulty  oiU^ 
confequently  is  tranfmijfable*     Adjudged  upon  a  cafe  made  at  the  but  anini 
u&zeSj  and  refer ved  for  the  opinion  of  the  court.     Trin,  13  &  reft  veftc 
t4.  Geo.  2.  Gurnel  v.  Wood.  ^^^^ 

per  Ld.  Talboc ;    and  the  decree  affirmed  after  a  loos  he»rio$  14  the  HoD(e  of  i^^ 


(L.  3)     Executory  Dcvifet 
Of  what  it  may  be. 

U    A    rent  de  novo  vwis  devifed  to  A.  for  life,  remainder  to  B,  in  Sid.  1S5.1 

-"'    tail,  adjudged  that  this  was  a  good  rent  and  remauidcr  *^  ^•'^* 

and  not  ap  cxccutorv  devife  of  the  rent  after  the  death  of  A.  the  \^^  ^jf 

devifee  for  life,  ano  that  it  was  barred  by  a  common  recovery  a  devife, 

fuffered  by  B.    Lev,  J44.  Mich,  16  Car  ^.   Q,  B.  Smith  V,  A.  in  tail, 

Famaby.  remainde; 

.  .  <•....  to  B.  in  fc 

and  that  u  was  by  way  of  remainder,  and  pot  by  way  of  executory  devife,  and  therefore  barred  1 
the  conuDon  recovery,  and  judgment  in  C.  B.  affirmed.  ■  ■  ■>  Cart.  52.  S.  C.  ftates  it  as  4  d 
Yifc  to  A.  m  tail,  remainder  to  R.  in  tail,  the  whole  court  agreed  it  to  be  a  remainder  j  but  Bridj 
man  Cb.  J.  in  deliveriug  the  opinion  of  the  cpurt  faid,  it  is  true  I  may  make  a  rent  executory, 
but  then  the  intent  ought  to  be  apparent ;  and  the  court  is  not  to  conceive  that  a  perfon  that 
foppofed  to  be  inops  confilii,  is  fo  well  acquainted  what  an  executory  devife  is,  as  to  fav,  I  do  n 
ioteod  It  an  executory  devife,  and  io  tht  remainder  dudl  iio(  b^  (u(  off;  if  he  had  thoiigbc  of  th 
Im  wookl  |iav«  iiad  other  wonis. 

♦[113 
Voi.  vni,  K  (t.  4) 


m  3)ei»i(^« 


(L.  4)     Executory  Devife. 
Notes,  and  Rules. 

Since  the  i.  p^XECUTORY  devifes  were  grounded  on  the  cwnmim^huH 

^JViilsMd  ^  Ifabcl  Goodchcap's  cafe  49  E.  3.  16.  a.  cited  in  Ld. 

fiatuuof  Stafford's  cafe.  8  Rep.  6.  b.  7  Rep.  9.  a.  11  H.  6.  73.  a*  Br. 
Vftif  execv  pavife  32.  and  the  words  oF  the  Statute  &f  32  H.%.  are  not  that  he 

an^^Hn^  devifes  to  any  perfon  or  perfons^  but  at  his  will  and  pleafure^  and 

fo^  uL'  cited  Cro.  J.  394.  Blandford  v.  Biandford.  Per  Bridgman  Ch.  J. 

have  been  and  adjudged  accordingly;  Rayni.  83.  Mich*  15  Car^  a.  B.  R» 

Sl*?*^  !!:  in  cafe  of  Bate  v-  Amherft  and  Norton. 

i  neie  were 

firft  allowed  of  with  refpeS  to  tbt  te/latot  nr  ^irty  himftlf,  afterwards  it  came  to  be  allowed  of  tft 
lilher  perfons.  And  therefore  at  this  day,  in  devifes  and  limitations  of  ufeSy  an  eftate  may  be 
limited  over  to  a  third  perfon  upon  the  defeafance  of  a  former  eftate  in  fee,  if  the  condition  be 
not  too  remote  in  point  of  time  ;  and  though  there  have  been  wordj;  found  out  to  fave,  in  ap- 
peaiancei  the  maxims  of  the  common  law,  yet  in  effeA  and  in  truth  the  very  benefit  and  advan* 
tage  of  the  condition  is  pafied  over  to  a  third  perfon  {  notwithftanding  the  maxim  of  law^  that  a 
Itranger  can't  take  advantage  of  a  condition  s  per  Parker  C.  10  Mod.  423.  Mich*  5  Geo.  x.  in  cafe 
of  Markes  V.  Market. 

2*  As  to  contingent  eftates,  if  the  particular  e/lates  that  fup* 
port  them  be  not  in  effi  when  the  contingent  happens^  they  cannot 
arife,  be  it  by  furrender,  merger,  or  feofFn>ent,  or  any  other  way* 
2  Lev.  39.  Hill.  23  Sc  24  Car.  2.  B.  R.  in  cafe  of  Purefoy  v. 
Rogers. 

3.  It  was  argued,  that  an  executory  devife  need  not  veji^  as  a  re* 
mainder  muji^  eo  injiantey  that  the  particular  ejiate  determines  \  but 
that  the  law  wouldffupport  it  without  a  particular  eftate,and  expe(ft 
till  it  could  take  \  but  North  anfwered,  that  then  there  muft  be  an 
apparent  intent  of  the  devifor,  that  it  Ihall  not  till  a  certain  time, 
notwithftanding  the  particular  eftate  determines,  and  that  he  laid  was 
the  cafe  of  Snow  and  Cutter ;  for  there  the  devife  was  to  the  heir 
of  J.  S.  when  he  comes  to  the  age  of  14.  But  if  there  be  no 
fuch  apparent  intent,  it  muft  ftand  and  fall  by  the  rules  of  law. 
Freem.  Rep.  244.  Hill.  1677.  in  cafe  of  Snow  v.  Cutler. 

4*  Favourable  diJiinSfions  have  been  always  admitted  tofupply  ttf 
meaning  of  men  in  their  laji  wills ;  and  therefore  a  devife  to  A.  till 
he  be  ofagCy  then  to  B.  and  his  heirsy  this  is  an  ejiate  for  years  in 
jt.  with  a  remainder  in  fie  to  B.  And  if  fuch  a  devife  to  A.  who  is 
alfo  made  executor,  or  \6t  payment  of  debts,  it  fliall  be  for  a  certain 
term  of  years,  viz.  for  fo  long  as  according  to  computation  he  might 
have  attained  that  age  had  he  lived.  Contingent  remainders  are 
at  the  common  law  and  arife  upon  conveyances  as  well  as  wills  \ 
one  may  limit  an  eftate  to  A.  the  remainder  to  an  another,  and  fo 
It  may  be  by  devife,  if  the  intent  of  the  parties  will  have  it  fa# 
But  as  at  me  conunon  law  all  contingent  remainders  ihall  not  be 
good,  (q  in  wills  no  fuch  latitude  is  given,  as  if  none  could  be  bod; 
they  are  fubje&  to  the  fame  fate  in  wills  as  in  conveyances  j  P^i* 
North  Ch.  J.  2  Mod.  291.  Hill  29  &  30  Car.  2.  in  C.  B.  ia 
cafe  of  Taylor  v.  BiddaL 


5*  An  executory  devife  meds  fw  particular  tjkiteiofaffdrtk^  far 
it  fhail  defcend  U  the  heir  till  the  contingency  happen ;  it  is  not  }ike  a 
rem»iuler  *at  the  common  law,  which  znuft  veft  eoJniUnteithat 
the  particular  eftate  determines;  but  the  learning  of  executory 
devifes  (lands  upon  the  reafons  of  the  old  Iaw>  wherein  th^  intent 
of  the  devifor  is  to  be  obferved ;  for  when  it  appears  by  the  will 
'diat  he  intends  not  the  devifee  to  take  but  in  futuro,  and  no  diipofi- 
tion  being  made  thereof  in  the  mean  time,  it  (hall  then  defcend  to  the 
heir  till  die  contingency  happens  ;  but  tfihe  intent  be  that  he  jb'all 
'take  m  prafentij  and  there  is  no  incapacity  in  him  to  do  ity  be  Jhall 
net  -take  in  futuro  by  an  executory  devifi.  Per  North,  Ch.  J. 
a  Mod.  202,  Hilh  20  &  30  Car.  2.  C.  B.  in  cafe  of  Taylor  v. 
Biddal.  J 

6.  A  will  (hall  never  operate  hy  way  of  executory  devife  if  it 
may  take  e(Fe£b  by  way  of  remainder,  that  is,  if  there  is  a  particu- 
lar eftate  fufficient  to  fupport  it.  Per  Cur.  Carth.  310.  Trin.  t 
'W.  &  M.  in  B.  R.  Reeve  v.  Long 

7.  Nodiing  fhallbc  conjlrued  by  way  of  executory  devife,  if  it 
will  admit  of  any  other  conjiru^ion.  Arg.  fays,  it  is  a  known  rule 
in  lawl  4  Mod.  258.  Hill.  5  W.  &  M.  in  B.  R.  in  cafe  of 
Goodright  v.  Corni(h. 

8.  In  cafe  of  executory  devifes,  there  can  be  no  limitation  over,  4.  Mod.  ftS4« 
Mod.  259.  Hill.  5  W  &  M.  in  B.  R.  Goodright  v.  Cornifh.  '}^^^^  ^ 

9.  Ever  fnce  the  cafe  of  Pells  v.  Brown  executory  devifes  havfe  totigi^ 
been  allowed^  not  abfofuteiy  upon  a  dying  without  ijfuey  but  dying 

fo  in  a  particular  timcy  for  otherwife  eftates  might  be  continue!d 
to  perpetuity,   which   the  policy  of  the  law  will   riot  endure- 
Arg.  4  Mod.  282.    Pafch.  6   W.  &  M.  in  B.  R.  in  cafe  of 
•Reeve  v.  Long. 

10.  An  executory 'eftate  to  rife  within  the  compafs  of  a  recfonabU 
time  is  good',  that  twenty,  nay  thirty  years  have  been  thought  ia 
reafonabte  time.  So  is  the  compafs  of  a  life  or  lives  ;  fbr  let  thi 
lives  he  never  fo  many^  there  muft  be  a  furvivor,  and  fo  it  is  but  a 
length  of  that  life  j  (for  Twifden  ufed  to  fay,  the  candles  were  ail 
lighted  at  once)  but  they  were  not  for  going  one  ftep  farther  y  be- 
cau(e  thefe  limitations  make  the  eftates  unalienable,  every  exe- 
cutory devife  being  a  perpetuity  as  far  as  it  goes,  diat  is  to 
iay,  an  ejiate  unalienable^  though  all  mankind  join  in  the  convey-* 
once-,  per  Cur.  Salk.  229.  Trin.  9  W.  3.  C.  B.  Scattef- 
wood  v.  Edge. 

11.  There  are  three  forts  of  executory  eftates^  one  where  the  rfif-  11  Mod. 
^hr  parts  with  his  whole  fee  Jimpky  but  uponfome  contingency  qua-  aSi.  S.  C. 
Knes  that  difpofidon,  and  limits  another  fee  upon  that  contingency,  Jy  poi^  j. 
which  is  altogether  new  in  law,  as  appears  by  i  Inft.  18.  a  fee  and  as  to  a 
cannot  be  limited  upon  a  fee.  The  fecond  fort  is,  where  he  giveb  afu-  ^^^e  ^y  ^^® 
turt  eflate  to  arife  upon  a  contingency^  and  does  not  part  with  the  fee  t^e  fame 
€t  prefentj  but  retains  it,  thefe  are  not  againft  law ;  for  by  common  when  madt 
law  one  might  devife,  that  his  executor  (hould  fell  his  land,  and  dcveftstiit 
in  fiich  cafe  the  vendee  is  in  by  the  will,  and  the  fee  defcends  ^n*a*|°|ferU 
to  .the  heir  in  the  mean  time.     A  third  fort  of  executory  devifes  tancebya^t 
h  of  Urms%  which  are  well  fettled  in  Matthew  Manning's  cafe  ;  of  law  out 

/       -;  Ka  and  ^^ '^^ ^^'^'^ 


iT4t  Dettife* 


oriordbr  iuul  it  is  dangerous  to  extend  die  boundaij  of  tbew  execotcMyfle- 
cicbeat,and  vifes,  which  at  piefent  is  a  life  or  lives.  Per  Powell  J.  i.  Salk. 
thTktag,  if  **9>  »3°-  '^""'  9  W.  3.  C.  B.  in  cafe  of  Scatterwood  ▼.  Edge. 

he  were  lord  by  efcheat,  withoot  petickm  or  mooftnuis  de  droits  ind  cites  19  £.  3.  t6« 

•  Cro.  J.  It  The  firft  of  thefe  dcvifes  that  wc  find,  is  WcUock  and  Hani- 
^i^h^Vi      nion<l*s  caic,  cited  3  Co.  Borafton's  cafe.    Cr.  El.  204.  a  Leon. 


Petts  ▼.        ^  ^^  the  point  of  its  not  being  barred  by  recovery,  and  die  opinion 

Brown.        in  z  Roll.  Rep.  835,  836.  and  Sty.  274.  went  down  with  the 

furl  judges  like  chopped  hay,  but  fince  it  has  been  fo  often  pailed 

over,  it  muft  not  be  queftioned  now,  becaufe  the  eftates  of  many 

depend  upon  it;  12  Mod.  281.  Pafch.  11  W.  3.  in  cafe  of  Scat- 

tergood  v.  Edge. 

13.  For  eftates  to  pafs  by  executory  devife  is  only  an  indulgince 
allowed  by  the  law,  whtre  ctherwift  the  words  of  the  wiU  would  be 
void.  Arg.  8  Mod.  223.  Hill.  10  Geo.  i.  . 

14.  Every  executory  devife  is  to  be  confidendas  an  original  de-- 
vife  not  depending  upon  any  precedent  eftate  given  by  thi  willy  but  is 
an  eftate,  which  is  to  arife  and  fpring  up  in  poifeffion  at  the  time 
appointed  for  that  purpofe,  and  then  and  not  till  then  to  take  effeA 
as  a  legal  and  alienable  eftate.  And  in  the  mean  time  the  devife 
IS  rightly  and  properly  called  an  executory  devife.  Arg.  2  Wms's 
Rep.  39.  Trin.  1722.  in  cafe  of  Gore  v.  Gore. 

15.  A  eonflru&ion  in  favour  of  executory  devifes  to  fupport  the 

intent  of  the  tejlator-^  will  be  made  either  in  the  faid  courts  of  law 

or  iquityy  if  it  may  be  done  confiflently  with  the  rules  of  law.     Cafes 

in  £<)u.  Ld.  Talbot's  time.  44.  Mich.  1734.     Hopkins  v.  Hop* 

Jcins. 

16.  The  rule  that  a  limtation  which  may  enure  as  a  remainder 
Jhall  never  Jbe  conjlruedto  be  an  executory  devife  is  true  \  but  this  omiy 
upon  afuppofal  that  the  party* s  intent  was^that  things  Jbould go  ac^ 

'  cording  to  the  ordinary  forms^  but  where  they  cannot^  there  extraor£* 
nary  methods  are  ufed  to  ferve  the  intent.  A  devife  to  A.  for  life, 
remainder  to  B.  and  a  devife  to  a  monk,  remainder  over  \  A.  dies  in 
die  teftator's  life-dme;  B.  (hall  take  by  way  of  executory  devife;  and 
in  the  latter  cafe,  immediately  upon  the  teftator's  deadi  die  remain- 
der-man fliall  take ;  and  yet,  if  either  A.  had  out  lived  the  tef- 
tator,  or  the  monk  been  deraigned  in  the  teftator's  life-dme,  in  both 
cafes  the  fecond  limitation  muft  h^ve  been  a  remainder.  Cafes 
in  Equ.  in  Ld.  Talbot's  time,  47.  Mich.  1734.  Arg.  in  cafe  of 
Hopkins  V,  Hopkins. 


(N)  mett 


IDcttKi?.  ti5 


(N)     What  Things  fliall  htfmd  to  be  devifeihy  the  k.b.t!> 

Will.  toR«S* 


T  F  a  roaiLifeifid  of  three  tenements  of  Ibcaee  lands  infee^  and 
p^J/eJJed  if  i\ytx%  goodsj  and  of  a  leafe  fir  years  of  certain 
lands,  droifes  one  tenement  of  the  focage  lands  f^  0»^  ofbisfonsy  and . 
another  tenement  to  one  of  his  daughters ;  and  in  anodier  claufe  of 
die  will  it  is,  iteao^  Intake  my'twofons^fcilicet^  Richard  and  Richard^ 
my  executors  of  ail  my  goods  moveable  and  immoveable^  and  all  my  landsy 
debtSy  dtiiiesj  and  demands ;  hy  this  claufe,  no  eftate  in  the  three 
tenemeDts  of  which  the  deviior  was  feifed  in  fee  paiTed  to  the  execu- 
tors by  force  of  the  words,  and  all  my  l^nds^  becaufe  that  thefe  words 
mgbt  well  hefatisfied  by  the  leafe  for  years  of  land  which  paiTed  by 
it,  and  it  appears,  the  intent  of  the  teftator  was  not  to  pafs  the  fee 
finAle  lands^  becaufe  then  this  would  pafs  an  eflate  as  welltn  the  lands 
which  be  had  before  devifed  to  oneofhtsfons  and  to  his  daughter^  and  ^ 
Jo  the  will  would  be  repugnant^  Trin.  15  Jac.  B.  R.  Rowfe  againji 
Stanningj  acQudged  upon  a  ipecial  verdi^*  (Alfo  it  feems  that 
this  is  not  an  express  devife,  but  he  fays,  that  he  makes  them  exe- 
cutors  of  his  land,  &c.  which  muft  be  intended  of  fuch  things  as 
belong  to  executors.] 

[2.  If  A.  having  nine  children^  and  poflefled  of  a  leafe  for  years, 
devifes  it  in  this  manner^  /  devife  my  two  rectories  (of  whicn  the 
leafe  was!  to  be  divided  between  my  children^  and  that  all  the  profits  F  1 1 6  1 
thereof  Joall  remain  between  my  children*,  and  ifmyfon  Richard  aiesy 
then  the  two  daughters  of  Richard  Jhall  have  his  part '^  and  if  any 
ef  the  reft  of  my  children  diesy  then  his  tart  Jhall  come  unto  my  ' 
children ;  and  after  four  of  the  nine  children  die^  by  which  an 
e^ual  part  of  thefe  four  parts  came  to  Richard,  and  after  Richard 
dies ;  and  per  cuAam  the  daughters  of  Richard  fliall  have  only 
the  nindi  part,  which  was  iirft  devifed  to  Richard,  and  nothing  of 
the  four  prts  which  by  the  future  devife  came  to  Richard  by  the 
][death  of  die^  other  four  children,  for  the  devife  to  them  js  It* 
mited  to  the  firft  part  of  Richard,  and  the  future  devife  upon  the 
death  of  the  other  children  comes  after  this  limitation.  Miclu 
10  Car.  B.  R.  between  Rimer  and  Belcher,  adjudged  per  curiam 
upon  a  (pecial  verdi£t  clearly  without  argument.  Intratur,  Trin, 
9  Car.  B.  R.  Rot.  988.  ] 

f  3.  If  a  man  ht  feifed  in  fee  of  two  houfes  in  D.  adjoining  the  one  CraC.447. 
to  the  other y  and  one  is  in  the  pojfejjion  ofR,  and  the  other  in  the  pof  pi.  19* 
fefpan  ef  B.  which  is  alfo  the  corner-houfe  in  the  ^reet  of  the  town,  Goij"*sy^ 
and  he  devifts  his  comer-houfcy  in   the  pofej/ion  of  B*  hy  thefe  ftatesic 
words  only;  *  this  houfe,  which  is  in  the  pofTeflion  of  B.  (hall  e^m^'y 
pafi,  whicn  is  the  corner-houfe,  and  not  the  other  houfe,  which  Fol.  614. 
js  in  the  pofleffion  of  R.  though  it  be  next  adjoining  thereto,  for  ^""^--^ 
his  intent  appears  to  be  fo.  Hill.  1 1  Car.  B.  R.  between  Blake  that  Biagns 
god  Goldi  per  curiami  adjudged  upon  a  fpecial  verdid,  for  aq  ^^^^^^^ 
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hoofM  in  hdufe  in  Andovcr  in  comitatu  Southampton.  Intratur,  Hill.  lO 
^r^iU  C«'  Ro.^-  75:t.  ] 

•«d  tli«  comer  bottfe,  in  the  ceoure  of  one  Binfoo  and  Kott^  iud  of  mother  hovfo. thereto  n'eir 
J4(n)ning»  in  the  tenure  of  Hitchcock.  He  devifed  his  houfe  called  the  corner  houfe  in 
Audovery.  in  the  tenure  of  Binfon  and  HitchcocJc»  to  Ji  S.  in  fee.  Whether  the  houfe  in  the 
tenure  of  Hitchcock,  adjoining  to  the  comer  houfe,  fhall  pafs  or  no,  was  the  queftion  ?  And  re- 
folved,  that  ic  (hall  not  i  but  onl/  the  corner  houfe  in  the  occupation  of  Binfon  and  Nott  (if  they 
occupy  jointly)  (ball  pafs ;  but  if  they  occupy  feverally,  viz.  one  part  in  the  tenure  of  Binfon,  and 
the  other  part  in  the  tenure  of  Kott,  feverally,  then  only  that  in  the  tenure  of  Binfon  ihall  pafi, 
and  not  the  refidue  in  the  tenure  of  Not ;  wherefore  rule  was  given,  unlefs  orher  caui^  were 
ibewn  to  the  contrary,  that  judgment  ihould  be  for  the  plaintiif.  The  cafe  was  cited  as  before, 
botonly  tbisclaufe  added  which  was  in  the  will  (viz.)  upon  condition  that  the  fame  be  new 
built  according  to  the  covenants  betwixt  roe  and  Bernard  Calvert.  And  it  was  found  that  the 
covenaots  with  Bernard  Calvert  were  for  the  re-edifying  of  the  faid  corner  hoofe.  Adjudged  bjr 
three  juftices  abfente  Brampfton,  that  the  corner  houfe  only  palTed  by  the  will,  and  riot  the  houfe 
adjoining,  in  the  tenure  of  Hitchcock ;  for  although  the  corner  houfe  was  not  in  the  tenure  of 
Hitchcock,  but  a  mifprifton,  yet  the  devife  is  good ;  for  it  is  fufficiently  afcertained  hefbre,  viz. 
the  comer  houfe  in  And^ver.  And  the  addition  in  tenura  Hitchcock*  although  it  be  not  in  his 
Cennrci  and  is  a  mlfUke,  yet  it  is  but  furplufage. 
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[4.  If  31,  feiftdfor  life,  the  reverfitm  in  fee  to  A.  of  a  portion  of 
and  the  ^tkts  in  Z).  and  A*  hath  not  anjf  other  land  or  hereditament  in  D. 
court  in-  ^uid  maies  his  will  in  writing  in  this  manner;  if  fny  wifej  who 
dined  that  goeth  with  childy  be  delivered  of  a  fin,  then  I  give  to  my  brother  B. 
fh^uTdlSave  '^^'*  ^^^ffi^^^^  delivered  of  a  daughter,  then  I  devife  all  my  fee 
the  portion  ftmple  lands  whatfoever  to  the  faid  B,  and  his  heirs  for  ever,  upon 
of  tithes  by  condition  that  my  wife  Jhall  hold  and  enjoy  my  free-land  at  t),  after 
thofo  words  ^^^  death  of  M.  my  mother  i  and  after  appoints  other  provifion  for 
5  C.  Ac  daughter  if  his  wife  fhould  be  delivered  of  a  daughter,  after- 
cited  Arg.  wards  A.  dies^  and- his  wife  is  afterwards  delivered  of  a  daughter, 
?oMod.  in  this 'cafe  the  faid  portion  of  tythes  Ihall  pafs  to  B.  by  this,  will 
f  *^  9  Mol  h  ^^^  words  of  all  his  fee  Jimple  lands  whatfoever,  for  otherwise 
9^  Arg.  his  wife  fhould  not  have  it,  nor  is  the  will  of  any  effeft,  he  not 
**^*d'^'d^'  having  any  lands  or  hereditaments  in  D.  to  fupply  it,  Trin: 
^  ^"  ^'  1651.  between  Saunders  and  Rich,  per  curiam,  adjudged  upon  a 
ipecial  verdift.    Intratur,  Hill.  1649.  Rot.  758.  ] 

5«  Devife  of  the  Swan  in  Ipfwich  to  his  eldeft  fon  A.  for  life, 
fimaindtr  to  B,  fon  of  J,  in  tail  jnale,  remainder  to  the  right  heirs 
efthe  devifory  and  to  the  heirs  male  of  his  body\  father  and  (on  died 
without  iifue  male.  The  father  is  tenant  for  life,  remainder  to 
the  fon  in  tail,  remainder  to  the  father  in  tail,  the  reverfion  to  the 
father  in  fee.  So  the  daughter  of  B.  has  the  fame  reverfton  by 
defcent  after  the  entails  fpent.  Le.  i88.  Anon. 
Arg.  ^oll.  6.  A  termor  of  a  houfe  for  40  years  devifed  the  houfe  to  y*  S, 
Kep.  149.     without  limiting  any  eftate,  the  devifee  (hall  have  the  intire  term, 

cited  as  the     -       ,  l     "^  >      i-r  -n  r       ^  r 

caieof  Fen»  w  he  cannot  have  for  hfe,  nor  at  wul,  nor  for  term  of  years,  or 
ton  V.  Fof-    of  one  year,  and  therefore  the  intire  term  pafTes.     Per  opinionem 

S«  hlfhad'  ^"^-  ^'  3^7-  ^^  P'-  ^9-  ^*"-  ^+  J^-  ^^^"- 

ilnn  a  report  ef  '^ 

Jo.  195.  pL       y.  Teftator  made  his  will  thus,  viz.  I  devife  the  houfe  or  tene* 

Ssriiln"^"  "*^"^ '^^^^^  J'  ^-  ^'«^^'''^'*>  ^^^^^ '*^  ^^'^^^  Swan,  to  H.  G.  The 
Turner.  2^  whole  houfe  pafieth,  though  J.  N.  dwelled  but  in  three  rooms  ofit% 
C.  adjudged  otberwife,  if  he  had  deviled  but  the  houfe  in  the  occupation  of 
whole^       J.  N.  and  not  named  it  by  this  particular  name  of  the  White 

Swan, 


Swin^  tker^  perhaps  it  (bould  not  extend  to  mcu'e  than  was  in  the  Hoafe 
particular  occupation  of  J.  N.  Cra  C.  129,  130.  pL  4.  Mich,  4  P^^* 
Car.  B.  JL    Chamberisiin  v.  Turner. 

8.  It  is  &id  that  there  are  cafes,  where  things  only  in  contingency  *  ^^'^^'  4ts« 
andp^iUty  may  be  devifed;  as  if  a  man  bequeath  cam  thatJhaU  3j  P*^^ 
*grm  infucb  ground  ne$ct  year  afiir  his  deaths  or  the  wool  or  lunAs 
his  flock  of JbeepJbaU  yield  the  next  vear  after  his  death,  but  in  cafe 
there  &aU  be  no  fuch  corn,  wool,  or  lambs  the  next  year,  the 
l^picy  proves  fruitle(^  yet  *  if  the  teftator  bequeaths  20  quartos 
orcorn  or  20  lambs,  and  doth  will  that  the  fame  (ball  be  paid  out 
«f  the  com  that  fliall  grow,  or  out  of  his  flock  the  next  year,  and 
there  be  no  fuch  corn,,  or  not  fo  many  lambs  the  next  year,  yet 
the  devife  is  good  and  muft  be  paid.  Godolp.  Orp.  Leg.  419; 
3d.  Pare  S.  IS* 


(N.2)     Will. 

Good,  in  refpefl:  of  the  Manner  of  making  and 

executing  thereof. 

I.  T  F  a  man  devifes  certain  goods  to  his  executors^  or  to  one  of  his  ^^^^^  ^«* 

/  executors^  to  fulfil  his  will  and  difpofe  for  his  foul-,  this  is  a  Vj^lf^ 
veid  legacy;  for  they  ought  to  do  it  without  fuch  devife.  But  if  to  bis  exuu* 
they  are  devifed  to  one  of  his  executcMrs  to  bis  own  ufe^  this  is  a  ^^^f^r  oa^* 
good  dcvHe.    Br.  Devife,  pi.  25.  cites  21  E.  4.  6.  S?/Sa 

▼Old  bequeft,  becaufe  it  is  no  more  than  what  the  law  would  fay,  if  he  had  faid  nothing.  Sm 
if  it  was  generally  to  perform  bis  w/A  Wcntw.  Off.  Executor  253.— ——The  words  in  the  legacy 
are  void  and  fuperAoous*    D.  331.  a.  b.  pi.  21.  HilU  16  £liz. 

2.  One  learned  in  the  law  took  notes  of  the  will  of  one  ficky  and 
after  writ  the  will,  but  before  he  Jhewed  tt  to  the  Jicky  he  died\  ai^d 
yet,  by  the  opinion  of  the  court,  it  is  a  good  will  in  writing  within 
32  H.  8.  to  convey  focage  land.  Dy.  72.  a.  pi.  2.  Mich.  6  £• 
6.  Sackvil  v.  Brown. 

3.  The  will  of  the  devifor  fliall  always  be  obferved,  if  it  be  npt 
impoffible,  or  much  againft  the  law,  and  in  other  ipecial  cales^ 
infomuch  as  if  a  man  feifed  of  land  devifable  leafes  the  fame  land 

unto  afirangerfor  life^  and  afterwards  by  his  will  devifes  the  r/-   p        q  « 
verjion  of  the  fame  land  unto  the  granger  in  fee^  and  dies,  it  is  a  L  '^  ^  "  J 
good  devife  without  attornment.    The  lame  law  is  of  a  rent  de- 
vi&blc,  &c.     Perk.  S.  562. 

4.  A.  went  over  fea  and  wrote  fuch  letter^  that  he  wiUed  that  bis 
lands  Jbouldgo  in  fuch  manner^  and  adjudged  a  eood  devife.  Per 
Popham  in  le^hua  cited  Mo.  177.  pi.  314.  Mich.  24£liz.  in 
Weft's  cafe. 

5*  A  man  made  hia  will  thus,  I  will  and  bequeath  my  land  0 
A.  but  the  name  of  the  devifor  is  not  in  all  the  will's  yet  this  was 
held  per  tot.  cur.  that  by  averment  of  the  name  of  devifor  and 

K  4  proof 
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proof  diat  it  WIS  his  will  the  devife  ww  gOo<L    4.  Leo.  104.  fili 

211.  Pafch.  29  £Uz.  B«  R.  Anon. 

jt."'a  ^'      6.  D.  drvi/ed  his  lands  by  parol-,  W.  N.  a  ftrangcr,  Uingprdifa^ 

adjudged*     netted  the  words  to  hinij  and  ajked  if  that  was  his  will;  he  tffimud 

■ccortUnglx*  that  it  was^  then  W.  N.put  it  into  xoritingfor  bis  own  remimbrasut^ 

in  the  life^time  of  the  teftatOTy  but  without  his  appointment^  and  for 

that  realon  it  was  held  hj  the  joftices  to  be  a  void  devife ;  but  if  it 

had  betn  read  to  him,  and  he  approved  it,  in  fuch  cafe  it  had  been 

as  good  as  if  written  bv  his  appointznentt    Cro.  £•  lOO.  pL  3. 

Trin.  30  £liz.  B.  R.  NaQi  v.  Edwards* 

7.  A  devife  may  be  to  the  ttfe  of  another  \  agreed.    Le  254.  pL 

362*  Trin.  33  EliZk  in  the  court  of  wards.    Ellis  Hartop's  oife. 

f»?^f*',6  ^^'^  teftator  gave  inJiru£tions  to  another  to  write  bis  wiUy 

8*0*!  but  '  ^^  ^^  i^^^  ^"  ^^^  ^*  ^^^  of  his  fans  for  life^  but  the  writer  put  it 

ttotkp.      down  in  fee;  adjudged  this  was  void,  becaufe  it  was  not  in  the 

will  of  the  teftator.    Ma  356.  pK  483.  Trinb  36  Eliz.  B.  R« 

Downhall  v.  Catefby. 

o.  Devife  of  two  acrti  t^fland  out  of  four  lying  ti>|;ether  is  goodf 
ana  devifee  fliall  have  eledion.  D.  280.  d.  17.  Marg.  cites  40 
Eliz.  Gf  ace  Marihall's  cafe.  ^ 

ID.  A  man  ought  to  make  a  will  by  his  own  direSlions  and  mt 
hj  quejlions ;  per  Montague  Ch.  J.  and  not  denied  by  any  of  the 
Juftices.  Cro.  J.  497.  pL  3.  Mich.  16  Jac.  in  B.  R.  in  evidence 
to  a  jury  In  cafe  of  Cranwell  v.  Sanders. 

11.  An  a^ual  devife  by  word  is  no  fufficient  ground  for  a 
ftranger  to  write  the  will,  but  there  ought  io  be  an  a^ual  willj  and 
dejire  that  it  Jhould  be  writien^^  and  a  ban  wijhing  is  not  fufficient^ 
but  there  ought  to  be  an  adlual  willing  \  agreed,  per  cur.  All.  54. 
t^afch.  24  Car.  B.  R.  Lawrence  v.  Itete. 

12.  And  that  this  defife  ought  to  be  infome  Jhort  time  after  the 
deviftyfo  that  it  was  one  continued  a£i ;  for  if  the  devife  be  at  one 

~  time,  and  at  another  time  the  devifor  fends  for  one  to  write  his 
will,  a  new  declaration  will  be  neceflary  to  make  it  efFedual; 
agreed  per  cur.  on  evidence.  All.  54.  Pafch.  24  Can  B.  R. 
Lawrence  v.  Kete. 

13.  An  aftual  dejire  of  the  hufband,  that  fuch  a  certain  perjon 
Were  there^  to  write  his  wilL^  was  afiifficient  ground  for  the  un/e  to 
fend  for  him^  though  the  devifof  gave  ho  exprefe  dire&ons  to  do  it ; 

per  cur.  Agreed.  AIL  54.  Pafch.  24  Car.  B.  R.  Lawrence  v.  Kete. 

14.  The  writing  of  the  Will  from  the  'mouth  of  witneffes  was 
fufficient^  and  it  need  not  be  from  the  mouth  of  th<  teftator ; 
agreed  pef  cur.  All.  55,  Pafch.  24  Car.  B.  R.  Lawrence  v« 
Kete. 

15.  Though  the  devifor  becomes  fenfeUfs  before  the  iviB  is  written^ 
yet  if  it  be  written  before  he  dies,  it  is  a  good  will  in  writing* 
Agreed  per  Cur.  All.  55.  Pafch.  24  Car.  B.  R.  Lawrence  v« 
Kete. 

r  1 10  1       '^*  Up^n  a  trial  at  bar  on  this  count  in  an  iflue  out  of  cbiui- 

fc       ^  •*  eery,     ift.  It  was  refolvcd  by  the  whole  court,  that  if  a  pum 

draws  up  his  own  will  and  fends  it  to  counfel  to  be  advlfedrfthi 

legality  rfit^  this  is  Ao  wiU  unieis  it  has  a  publication  after  he  re* 

ceivcs 
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tliives  it  back  from  his  counfel.  idly.  It  was  rdblved^  that  If 
^er  his  tvill.  came  from  counfel  with  aberations  madt  by  counfel  ^ 
the  forty  puts  bis  fiat  to  ity  orjubfcribes  his  nanu^  or  writes  upon  ^ 
this  is  my  willj  though  there  be  no  witnefTes  to  it,  yet  this  is  a  good 
poblication,  becaafe  any  of  thofe  declare  his  intent  that  that  flmiM 
be  his  wiU.  sdly.  It  was  refolved^  that  though  it  had  no  formal 
beginning)  but  began^  Alfo  I  give  and  bequeath^  and  though  there 
be  Uanis  in  the  Hvill  for  the  names  offueh  perfons  as  he  faid  he  had 
made  a  Ut^e^  or  a  feoffment  to-,  to  perform  bis  wiU^  and  if  there  be 
iiich  leafe  or  feoflrnent  this  is  a  good  will,  and  {hall  direft  thofe 
perfons  to  whonri  fuch  leafe  or  feoffinent  is  made,  to  perform  all 
things  according  to  the  dire£Uons  of  fuch  wilL  MS.  Rep.  (faid  to 
be  copied  from  L#d«  Ch.  J  Kelying's  MS«)  Trin.  15  Car.  2  B*  R* 
Bardett  v..  Ramdiden  &  al'. 

17.  One  F.  devifed  a  fum  of  money  to  M»  to  difpofe  as  te/lator  S.1>ywM 
JbaJl  by  a  private  note  appoint^  who  dies  mthout  fuch  appointment,  m;JJ^5J*^J\i;^ 
this  is  a  good  bequeft  to  M.  for  the  teftator  did  not  intend  it  Ihould  loooLtote 
crosne  to  his  executors,  but  by  his  will  gave  it  away  from  them.>  applied  to 

I  Chan,  cafes  198.  Pafch^  23  Car.  2.  Martin  v.  Douch.  riubi?^ 

as  he  i<Mi  by  writing  under  his  hand  appointed,  but  no  fuch  writing  being  to  be  found,  the  kinf 
ap(>0!'i!ed  Che  cbarityi  and  Che  (ame  was  decreed  accordingly.  Vem.  R.  224.  ▲ttom^  Ge&ooA 
¥•  Siderfin. 

18.  A  will  ought  to  be  ambulatory^  and  to  be  made  freely  and     * 
▼olantarily,  and  not  to  be  gained  by  rejiraint  and  force  upon  the 
party,  and  Lrd.  JeiFeries  (aid  he  did  not  fee  how  it  can  be  efteemed 

a  win  otherwifc.     2  Vern.  77.  Trm.  1688.  per  Cur.  in  cafe  of 
Nelfon  V.  Oldfield. 

19.  A  man  may  make  his  will  in  feveral  writings  and  at  fevend 
timeSj  and  if  a  will  is  written  in  three  feveral  fheets^  of  paper  not 
tack(^d  together  and  fubicribed  by  three  witnefTes  feverally,  vis. 
one  name  to  each  fheet,  this  is  a  good  will  within  the  ftatute ; 
Arg*  to  which  Dolben  J.  agreed.  Carth.  37.  Trin*  i  W.  &  NL 
inB.  IL 


(N.  3)    Will. 
Good.      Though  Rafed,  Obliterated,  or  Torn,  &c, 

I.   I  F  a  iKTill  continues  in  writing  at  teftator's  death,  though  it 
^    be   U^  or  burned  afterwards  it  ftands  good,  but  if  at  the 
time  of  his  death  then  the  derife  is  void;  agreed  per  cur.     Allen. 
55.  Pafch.  24  Car.  B.  R»  Lawrence  v.  Kete* 

a.  A  man  made  his  will  and  left  it  in  a  fcrivener's  hands  for 
.  four  years,  and  after  the  teftator's  death  it  was  found  gnawn  to 
pieces  by  rats.  By  this  will  land  was  devifed  to  A.  in  tail,  and 
the  fcrivener  with  the  help  of  the  pieces,  and  of  his  memory  and 
other  ^tnefles,  caufed  it  to  be  proved  in  the  eccleflaftical  court. 
It  was  agreed,  that  if  the  claufe  of  the  devife  to  A.  could  be  made 
oiiT^  though  by  joining  of  the  pieces  it  would  be  a  gopd  wilL 


ISO  SfMI^. 

Boe  th«  witneflesr  hUy  durt  s  ftranger  that  biew  not  the  contrite 
•f  ifae  will  before  could  not  make  out  that  claufe;  on  which  die 
court  direded  the  jury,  that  if  they  found  that  the  will  was  gnamn 
kfars  tie  dtuijor^s  de^thj  then  it  was  for  the  plaintiff^  if  after,  for 
tiie  defendant;  and  jury  found  for  the  defendant  in  favour  of  the 
will.  AUen.  a.  Mich«  %x  Car.  B.  R.  Etheringshn  v.  Etbering- 
ham. 

3*  Will  9f  lands  mAfnatcM  dut  rf  thi  executsr^t  bandi  mid  tmi 
id  pieces  by  a  younger  brother  of  the  heir  at  law,  but  mod  of 
the  pieces,  efpecially  iuch  as  concerned  the  devife  of  the  land  were 
picked  up,  and  ftitched  together  again.  On  a  bill  for  eftabliikiii{ 
the  will  it  was  decreed  that  the  devifees  (hould  hold  and  enjoy 
againfV  the  heir,  and  the  heir  to  convey  to  them,  though  no  proof 
,  that  the  heir  dired^ed  the  tearing.    2  Vern.  441.  pi.  405*  Micb. 

1702.  Haines  v.  Haines* 

4.  A.  by  will  in  writing  duely  attefted  by  dicee  witoefies  dc- 
vifed  to  his  wife  a  copyhela  ejiau  in  £.  — •  A*  on  the  day  he  died 
dire&ed  B,  to  obliterate  fims  devifes^  but  nothing  as  to  the  c^pyhelfl) 
and  then  caufed  a.  memorandum  to  be  wrote,  that  he  bad  ex- 
amined and  approved  of  the  will  as  fo  obliterated  and  altered  in 
his  prefence  by  B.  but  did  not  repuklijh  it  in  presence  rf  three 
witnejfes^  but  dtreded  B.  to  carry  it  ,to  one  to  write  it  fair,  and 
before  it  was  brou^  back  he  became  delirious.  Held  to  be  a 
good  will  and  the  truftees  decreed  to  furrender  accordingly. 
2  Vern.  R*  498.  pi.  449.  Pafch«  1705.  Burkit  v.  Burkitt. 


(N.4)    Will. 
Good  in  Part  and  void  in  Part. 

I.   A   Will  of  land  and  perfonal  ejlate  not  duly  attejled  in  thefre^, 
■^^  fence  of  tejlator^  though  not  good  as  to  the  lands,  is  yet 
good  as  to  the  perfonal  eftate ;   as  if  a  man  makes  his  will  and 

fives  his  land  and  1000 1.  to  J.  S.  and  has  four  witnefles  but 
oes  not  fubfcribe  his  name  in  their  prefcncej  this  is  a  good  will 
for  the  money,  but  for  the  land  it  is  void,  though  it  is  in  the 
very  fame  paper ;  per  fcrjeant  Maynard  Arg.  Show.  54S  Mich. 
j|.  Jac.  2.  B.  R. 
9  Mod.  124.       2.  A.  feifed  of  an  eftate  for  a  term  of  years,  and  of  a  rewrfon 
Wich.  II       of  the  fame  in  fee  mortgages  the  term  and  afterwards  conveys  the  in^ 
Canc.'s.  c.  heritance  to  C.  which  C.  conveys  to  the  mortgagee.     Mortgagee  now 
and  decreed  having   the  term  and  the  inheritance  both  in  him  devifes  this 
!li*Wms'^*  eflatc  by  will,  all  of  his  hand-writing,  but  not  puhlified  in  the 
Rep.  196!*  prefence  of  any  witneffes^  to  D.  for  life,  remainder  to  E.  in  tail, 
S.  c«  dinnheriting  thereby  the  heir  at  law,  and  adjudged  a  v(nd  devife* 

'For  though  it  may  be  good  notwithftanding  the  ftatute  of  frauds 
and  perjuries  to  pais  a  term  at  law,  yet  as  this  term  is  comu&sd 
with  the  inheritance  and  would  have  defiended  with  that  (o  tke 
heir  at  lawy  in  cafe  there  bad  been  no  willi  the  will  being  void  ss 

4  _  » 
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to  Ale  inheritanccf  iUall  be  void  likei/rife  as  to  ihe  tenHy  and  fluH 
not  feTcr  the  one  from  the  other.  G.  Equ.  R*  i68.  FzSctu  i 
Gco«  !•  in  Cane.  Whitchurch  v.  Whitchurch. 


(N.5)    Will.  j;,,,j 

Good.     Though  no  Executors  named. 

1.  1^  O  T  E  by  the  doftors  of  the  civil  law  and  ferjcants  of 
^^   the  common  law,  that  if  a  man  mates  his  Ujianunt  and 

fUtmes  m  exicutors^  this  is  no  Uftaimnt  hut  yet  it  is  his  will  of  land 
in  it ;  for  thefc  arc  not  teftamentary,  hut  in  the  firft  cafe,  where 
txicvtmrs  are  wanting^  yet  the  legacies  Jhall  be  paid.  Br.  Teftament 
pi.  %o.  cites  37  H.  S. 

2.  But  if  it  appears  that  he  made  pari  of  the  teftament  and  not  the 
whole,  there  the  legacies  Jhall  not  be  paid.    Ibid. 

3.  Will  of  chatties  and  no  executors  named^  or  if  oM  tie  executors  GodolplL 
re^e  is  no  will  at  all ;  but  will  of  land  deviiable  by  cuftom,  oc  ^P-  ^^ 
by  the  ffatute  is  good,  though  no  executor  be  named,  for  land  is  1^'$^^^' 
not  teftamentary  by  the  courfe  of  the  common  law.    Finch.  45,  s.  p'. 

b.  Yet  in  the  cafe  of  want  of  executors  as  above,  legacies  ihsM  be 
pod,  and  die  will  annexed  to  letters  of  adminiftration.  Finch* 
46.  b.  ' 

4.  Note,  it  was  laid  by  Richardfon,  that  if  a  man  fays  in  his 
lickneis,  /  give  20  /.  unto  J,  S.  but  does  not  make  any  executor^  yet . 
J.  S.  fhall  recover  againft  him  that  has  the  goods.     But  Crook  J. 
cited  3  H.  4.  that  a  devife  is  void  if  a  legacy  be  given  and  no  exc" 
cutors  made.     Het.  118  Mich.  4  Car.  C.  fi.  in  Barley's  cafe. 

5*  The  teftator  made  his  will  but  named  no  executors^  yet  the  Such  wfll 
court  declared  the  will  to  be  good.    2  Chan.  Rep.  112.  27  Car.  ^^  "^^^ 

2.  Wirall  V.  Hall.  ^^^^^ 

m  Harris  s  but  if  the  ordinary  grants  adminiftration  with  the  will  annexed,  any  l^atee^  by  focb 
wUly  mjy  fuethe  adminiftrator  for  (he  legacies  in  the  fpiricual  court. 

6.  Teftator  gives  all  his  perfonal  eftate  to  his  executor^  but 
leaves  a  blank,  and  dies  without  naming  any  executor^  this  devife  is 
▼bid.  2  Chan.  Cafes,  51,  52.  Pafch.  33  Car.  2.  Winne  v. 
LittletoxL 


(N.  6)    Will,    Good. 

Made  beyond  Sea,  or  in  a  Foreign  Language. 

Conftrued  How. 


tint  ij  dev^  rf  att  his  goods^  bis  lands  devijahle  would  pafs^  and  fiAeTtJU^c 

therefore 


12  K  IDettifir. 

the  tefta^  dierefore  hffuch  words  hi  declared  his  will  with  the  intetttion  efoi 
was'tTpafs  ^'^  (/^''^*>)  '^  /^  ^''  Umds^  and  died,  and  afterwards  die  ftates  of 
•  fee  to  the  the  Low  Countries  wrote  unto  Kin^  Hen.  i.  acquainting  him  with 
4aos>^t^»  the  intention  of  the  devifor,  and  alio  of  the  opinion  of  their  laws 
wiil^beioK  ^^^  upon  the  faid  will,  and  all  in  favour  of  the  devifee ;  whereupon 
in  Duccby  the  Icing  referred  the  confideration  of  the  matter  to  Norwich,  then 
thqr  had  Ld.  Ch.  J.  who  declared  his  opinion  to^die  king  to  be,  that  by  that 
^  w!^d  ^^>^c  ^^  hiv^^  did/  not  pals,  notwtthftandin^  the  intent  of  the 
(heir)  in  devifor.  2  Leon.  165.  pi.  198*  Pafch.  26  £liz.  Wray  Ch.  J. 
«fe  among    cited  25  H.  Anon. 

tbem; 

\fOSi  that  a  devife  to  children  and  their  children  paflTed  a  fee ;  but  it  was  anfweredy  that  at 
to  the  Dutch  never  uftng  the  word  heir,  it  figntfies  nothing;  for  a  will  that  concerns  land  in 
England,*  rooft  be  fo  framed  as  by  the  law  of  England  is  required  for  the  paifing  of  eftalss,  as  has 
^een  feveral  times  refolved  in  cafe  of  Latin  willf,  aiid  the  like.  Vem.  S49  S5.  in  pL  74.  Micbi 
Ik63a.  and  ibid.  147,  Kt%.  S.  P.  in  cafe  of  Bovey  t«  Smith. 

w^i^^         2.  A  wiU  was  made  in  French^  and  the  original  proved   in 

Pari!  Cafes    ^'^^^'^j  ^^  underneath  in  the  fame  probate  the  will   was  falfeh 

]94.'fou-     tranjlated  into  Englijh.    It  was  obje6led,  that  the  tranflation  nuift 

^'^        bind  being  part  of  the  probate,  and  allowed  in  the  fpiritual  courts 

CreOerso. ,  ^^  ^^^  ^  application  mufk  be  thither  to  correft  the  miftakes,  wfaidi 

till  then  muft  be  conclizfive*  But  the  Maflrer  of  the  Rolls  held,  that 

nothing  but  the  original  is  part  of  the  probate,  and  the  Jpiritual 

eourt  has  no  power  to  make  a  tranjlation^  and  this  court,  in  cafe  of 

a  miftranflation,  may  determine  a,ccording  to  what  die  tranflatioa 

ought  to  be,  and  fo  it  did  in  this  cafe.    Wms's  Rep.  526*  HilL 

1 7 1 8.    X'e-  Fit  V.  Le-Batt, 


.  (N.  7)      Will. 

What  is  good  Signing  and' Attcftation, 

i;  "nEFORE  the  ftatute  29  Car.  2.  a  will  was  written  hm 

^  lawyer^  and  puhlijhed  by  the  teftator^  but  not  figned  by  mm 

being  all  An  looJefieets\  and  this  was  adjudged  a  good  wilU     Sid« 

315*  pl»  33»  Micb.  18  Car.  2.  B.R.     Stephens  v,  Gerrard. 

*T^^^-HS-       a.  Twentieth  day  of  June  1663,    Memorandum^  that  Jl^.  S.  B. 

▼/Monday!  ^'^  ^^P^^fi  ^^^  declare^  that  his  brother  J,  B.  and  his  heirs  fiouU  b4 

and  s.c.  all  heir  to  the  land.     This  was  wrote  by  a  ao6lor  of  phyfick,  ^e  telbi* 

'**«  ^,"f  P'    ^^^  being  in  bed  and  very  fick,  but  publifhed  by  the  teftator  putting 

^^it  found  ^^^  ^^^  ^^  i^  ^^^^  iC  ^^  ^^  ^^  l^ii"  bu^  ^i^  ^^  fubfcribe  his  name. 
fpeciaUy»  The  court  allowed  this  to  be  a  good  will  in  writing  to  convey 
hot  the  lands.  Sid.  362.  pi.  7.  Pafch.  22  Car.  2.  B.R,  Dime  v.Muoday^ 
W?no...»««  Bate's  cafe. 

and  verdia  senerally  for  the  plaintiff. 

Mferies  2.  29  Car.  2.  cap.  j^.f.  5.'   AU  devifes  of  lands  or  tenements  dt^ 

ed  to  Iwld'  vifabUyJhaU  be  in  wri'tmgj  and  figned  by  the  party  devijing  or  fame 
that  a  wiU  Other  in  his  prefencey  and  by  his  dire^fion^  ^nifubfcribed  ip  his  pre** 
^T^*^^\^   fence  by  three  or  four  credible  witnejfesy  or  elfejhall  be  void* 

•umbtmd^  aod  deehndiwtbgprff.Ketftbrc^  trci^k  wtnrfes,  would  b^  within  the  inieatioo  of  that 


Hfty  tboqgh  mijigtttd  hj  him  according  t6  the  words  of  tbeaft  in  tUprifine$  of  throf  credible  wiu 
neflfes.    Skin,  l^^•  pL  5.    Hill.  36  and  37  Car*  2.  B.  R.  Anon*  .  3  Lev.  i.  Lemayne  ▼• 

Stanley.  S.  P.  adjudged  Pafch.  33  Car.  a.  C.  B.  per  tot*  Car.  And  by  North  Ch.  J.  Windham 
andCharletoO}  dubitante  Levins,  the  putting  the  fcal  to  it  had  been  a  (uffictent  figning  withia 
Che  ftatnteb  Freero.  Rep.  538.  pi.  727.  S.  C.  the  court  inclined  ftrongly  that  it  was  well 

eaoughy  for  though  the  a^  faith  (figned)  it  is  no  matter  where  it  is  figned,  whether  at  Che  top  or 
the  fid^  or  the  bottom ;  and  it  is  not  necelfary  to  write  his  name,  for  fome  cannot  write,  and 
there  clieir  mark,  is  a  fafficient  figning ;  an^  others  have  their  name  on  a  ftamp,  and  that  is  good 
•  eaoogb ;  and  here  it  is  fouod  that  the  party  writ  it  all  with  his  own  band,  fo  there  can  be  no  in* 
tendon  of  fraud.  And  Levinz  faid,  if  another  had  writ  the  will,  yet  this  feating  of  it  had  been  « 
good  ligning,  but  writing  it  with  his  own  hand,  it  is  clear.  A  legacy  was  charged  upoa 

lands,  but  the  -witneffes  to  the  will  only  proved  that  the  teftator  fealed  and  executed  the  will  in. 
their  prefence,  though  the  will  appeared  to  be  figned  witn  the  name  of  the  teAator.  Cowper  €• 
dire^d  an  iAue  to  try  if  the  will  was  duly  executed  according  to  the  ftatute  of  frauds  ^9  Car.  s. 

C^  3*  per  Cowper  C.  MS.  Rep.  Mich.  3  Geo.  in  Cane.  Freeman  v.  Freeman^ 

« 

4.  Two  witncffesyw^r^  that  J,  S.  the  tejlator  did  not  publijh  it 
as  his  win,  but  that  A  B.  guided  y.  S's  handy  and  J.  S.  made  his 
mark  but /aid  notbingj  nor  was  he  capable.     On  the  other  fide  it 
"WiSprffvedy  how  that  T.  S.  had  made  two  former  wiUs^  and  in  them  f  121  1 
had  divided  his  land  tn  the  like  manner  as  by  this  will,  and  that  he  ^        ^  ^ 
died  of  a  confumption,  and  was  fenfible  to  the  laft ;  and  how  that 

three  days  after  making  his  laft  will,  he  was  fenfible  and  able  to  dif- 
coiirje,  and^  continued  till  within  fix  days  of  his  death,  hereupon 
it  W9S plain  to  the  courts  that  thewitnejfes  had  been  dealt  with*,  to 
^ch  the  counfel  of  the  other  fide  urged,  that  if  the  witnefles  were 
not  to  be  believed,  then  there  would  not  be  three  witnefles  to  the 
will;  and  fo  no  will  within  the  ftatute  of  frauds  and  perjuries.  To 
which  Pemberton  Ch.  J.  anfwered,  that  if  there  were  three  witneffes 
to  a  will,  whereof  one  was  to  his  own  knowledge  a  thief  ox  perlon 
not  credible,  yet  the  Words  of  the  ftatute  being  fatisned,  and  he 
hamng  collateral  proof  to  fortify  the  willy  he  would  dire&ajuryto 
find  it  a  good  will;  and  as  to  this  cafe,  he  faid  that  it  was  not  pro* 
bable  that  a  perfon  in  his  fenfes  (as  they  here  are  not  ^blc  tp  dilV 
prove  him  to  be)  would  fuifer  another  to  guide  his  h^d  to  a  writf 
ing  and  not  fav  any  thing,  and  that  therefore  they  took  it  he  di4  ^ 
publilh  it.     Dkinn«  79,  pi,  20«  Mich,  34  Car,  2«  B.  R.   Hudibn'^ 

caff, 

5.  And  remembejred  Dice's  Cafe  in  C.  B  •  where  thefcrivener  . 
wrote  die  will  and  two  others  were  witneflTes,  xhtfirivener  fwore  the 
tejlator  was  composy  and  the  two  other  fwore  he  was  not  compos  \ 
tut  court  ftopped  thefe  two  till  verdidl  was  brought  in,  which  found 
the  will  a  good  will|  and  then  committed  the  two  wltneffes  to  the  Fleets 
for  dut  if  this  was  fuffered,  it  would  be  in  any  man's  power  to  de-«  . 
firoy  another's  will ;  fo  likewife  did  the  court  of  B.  R.  here  commit 
Aewitnefles^  and  took  fecurity  of  the  plaintiff  to  profecute  diem 
for  perjury.  Skina.  79.  in  S.  C. 

6.  The  tejlator  lying  fick  in  bed  makes  his  will,  figns,  feals^  and 
paUilhes  it  in  the  prdfence  of  the  witnefles,  but  being  tiredy  orders 
them  to  go  andfubfcribe  their  names  in  another  room ;  they  go  into 
another  room  out  of  the  fight  mii  prefence  of  the  tejiatory  and  fub- 
fcribe  dieir  names,  and  then  return  and  own  their  nanus  to  the  tef 
tatory  and  be  looks  upon  the  will  andfaysy  they  'have  done  weU\  and 
if  tfaii  iball  be  a  good  deviie  widiin  die  ftatute  of  frauds  and  perj  urie^ 

is 


But  ia  all 

wiUbeias 
in  Ceveral 
ywccsof 
p%per the 
witoeffes 


is  die  point.     [But  nothing  was  fpoke  to  this  point.]    Skin.  107* 
fl.  S»  Pafch.  35  Car.  2,  B.  K,  Rifley  and  Temple. 

7.  If  a  will  is  vnritten  in  thnefiviral  Jkeets  9/ paper  not  tackii 

together^  and  diofe  loofe  fheets  are  wraft  up  in  a  clean  Jbeet,  and  the 

witttejfesfubfcribe  their  names  to  that  clean  fieet^  this  is  a  good  atteft- 

ing  the  will ;  Arg.  and  it  feems  agreed  by  Dolben  J.  Carth.  37. 

-  .-    ^        Trill.  I W.  &M.  in  B.  R. 

W0&  fee  all  the  pieces  6i  paper>  elfe  it  is  aot  good;  per  Cur.  3  Mod.  263.  Mich,  i  W..3UidM> 

3bow.  8S.  8.  Per  Dolben  J.  thcjigning  a  will  is  not  neceflary  to  be  in  the 
S.C.  and  prefence  of  the  witneffes,  but  tlieir  fubfcription  mud  be  in  teftator's 
according  frefence.  But  by  Holt  Ch.  J.  the  tejlimony  of  the  witnejfes  is  to  be  t§ 
to  the  opi-  all  that  thejiatute  has  made  necejj'ary^^  and  the  figning  of  the  party  is 
Bionof  0jie  thing  neccflary,  and  ^i&fealing  is  ajigning.  Show.  69.  Mich. 
^""^  I  W.  and  M.  in  cafe  of  Lea  v.  Lib, 

|efiei4e9  9,  A  will  of  lands  was  made  before  ihejlatute  offraudsy  and  wit^ 

^^'  \  ?**'  neffcd  by  two  only.  The  tefiator  died  after  the  ftatute  without 
"^^ed  goeT  altering  his  will.  TheMafter  of  the  Rolls  thought  it  a  good  will  to 
Skixu  aa?.  pafs  the  land.  But  the  other  fide  infixing  to  have  it  tried  at  law^ 
f^'S*  he  direfted  it  accordingly.     Ch.  Free.  77.  Trin.  1697.     Serjeant 

V.  Puntis. 

*  10.  A  man  devifed  a  legacy  out  of  his  land  and  died  ;  and  in  Ais 

cafe  a  probate  of  a  will  was  given  in  evidence,  it  being  of  \$  Wf^ 

Jianding  and  the  witneffes  being  three  and  dead\  pofitive  proof  vns 

[•1  xn^e  of  the  death  of  two  o(  diemy  and  circumftantial  proof  ^  that  jf 
^^T"J  th^  third.      12  Mod.  342,  343.    Mich.  II  W^  3.    Coram  Holt 
Ch.  J,  at  Nifi  Prius.  Anon. 
G.Equ.  B.        II,  P^^//Vtf//V«  of  a  will  before  three  witneffes,  though  at  thru 

Sie"cafc*of  fi^^^^  ''^^^>  ^s  g^^  within  the  ftatute;  per  Ld.  Wright,  and 
Lea  V.  Lib-  thought  the  teftator's  writing  the  will  himfelfsL  {\i&cient  figmtig 
be,  as  re-  within  the  ftatute,  though  not  fubfcribed  nor  fealed  by  him,  but 
Se*^*cant^  doubted  whether  owning  the  fubfcripiion  to  be  his  was  fufficientj 
Brodcrick,  l)uthe  faid,  the  validity  of  the  will  is  a  queftion  at  law,  and  there- 
andtiut       fore  ordered  it  to  be  tried.  Ch.  Prec,  185.  pi.  152.   Hill.  1701. 

Dolben  J.     Cook  V.  Parfons. 

held  the 

owning  his  hand  was  a  figning,  and  no  new  writing  necelTary;  but  Holt  Ch.  J.  doubted  o£  il« 

.1  2  Vern.  429.  pt  391.  S.  Q.  but  S.  P.  does  not  appear. 

10  Mod.  II.  Oliver  Earlx>f  Bolicbrooke  hefore  the  ftatute  29  Car.  2.  ▼!«• 

t?P«d^ln^  -^8-9  Wf«^^  his  will  toiti  his  awn  hand  on  a  (hcet  of  paper,  and 
B.  R.  Mich.  ^^  writing  went  to  the  bottom  of  one  fide  and  half-*way  on  the 
X  X  Ann.  is  ^ackfidc,  which  will  at  the  end  tf  it  had  the  name  andfeal  of  the  eail 
rait  ^o^t.  f^^f^^^^^  ^^^  notice  was  taken  in  his  own  hand  offime  interlinear' 
—^Ld.  -ftVwf.  At  a  very  little  diftance  at  the  backfide  af  the  fame  pmu 
Raym.Rep.  41  codicil  was  wrtttem^  which  extended  almoft  to  the  bottom  of  the  &ai^ 

iVv  Pead  ''*^'^®  of  the  paper,  and  was  dated  1679,  which  was  after  thefa^ 
Mkh.  10  '^^^  *9  ^^'  ^*  ^^  ^^  **^  ^^''■^  rf  ^*^  devifor  fubfcribed  and  his 
Ann.  is  on  feal  affixed  \  in  which  codicil  a  legacy ^  as  to  a  fooufe  in  Ludgate* 
a  different    :ftreet,  &c.  was  revoked^  and  the  fame  was  thereby  devifed  to  Sir 

'^^         And.  S;.  John  fiir  Jifc,  and  .after  to  his  brothers  fucceffivcly,  hut 

notice 


Mtice  WIS  not  taken  of  die  ntutitsiif  hishrotiBiiQrsJn4he«odicQ|  but 

ihey  were  named  in  the  will;  41/  the  tip  ^  thi  vnU  was  wriUm 

(AgfUif  faaUdand  puHiJh$d  as  mf  laft  wiU  and  UftameaH  in  ttn  prt^ 

Jmct  rf)  tbe  fame  being  wxkten  here^^  want  if  roam  Mow;  this 

was  Itkewife  written  i^  the  U/iator^s  man  hand^  and  then  thi  noma 

^tbt  three  witneffes  werefuhfcrihed  \  tW9  of  th^  witneffis  were  dead^ 

and  tbe  third  was  produced  9X.  the  trill,  who  tejiified  thatht^ms  (er« 

vaHt  to  the  teftator  Oliver  £srl  of  Bolingbroke  four  years^  and 

about  27  or  28  years  ago,  be  and  the  other  two  witneffis  wore  eoMod 

up  in  the  night  and  Tent  for  into  the  earPs  chamber^!  who  produced  a 

paf>€r  folded  upy  ana  defired  him  and  the  others  to  fet  thetr  hands  as 

witnejfes  to  ity  which  they  all  three  did  in  his  prefence  but  they  did  not 

Jeo  any  of  the  writings  nor  did  the  earl  tell  them  it  was  hiswiU^  or 

fity  what  it  was,  but  he  belitves  this  to  be  the  paper ^  becaufe  his  name 

is  there,  and  die  names  of  the  other  witnefles,  and  he  never  wit- 

nefled  any  other  deed  or  paper  for  the  earL     And  though  the  earl 

did  not  fet  his  name  orfeal  to  the  will  in  their  prefence,  yet  he  had 

e^n  feen  die  earl  write,  and  believes  the  whole  will  knd  codicil  to 

be  of  his  hand- writing.     It  was  infifted,  that  upon  this  evidence  it 

is  ai^parent  that  the  codicil  was  wrote  before  the  execution  of  the 

wifl,  fw  otherwife  there  was  no  reafon  that  witneffes  fhould  write 

tfaeir  names  at  the  top  of  tbe  firft  (ide  of  the  will,  and  the  worcfe 

wrote  by  die  teftator's  own  hand,  as  the  reafon  of  it,  had>i)een  falfe 

tf  die  codicil  had  not  been  upon  that  paper,  for  there  would  have 

been  fiifficient  room  below  the  will  for  the  witneiTes  to  atteft  it 

The  witnefs  alfo  fays,  that  the  execution  was  about  27  or  28  years 

ago,  which  dme  is  fubfequent  to  the  codicil.     The  execution  is 

fiifficient  within  the  ftatute,  for  there  is  no  neceffity  that  the  wit- 

nefles  ice  the  teftator  write  his  name,  and  if  he  writes  thefe  words, 

figned,  fealed  and  publifhed  as  his  will^  and  prays  die  witnefle^  to 

fiurfcribe  dieir  names  to  that,  it  will  be  a  fufficient  publication  oT 

his  will,  diough  the  witneffes  do  not  hear  him  declare  it  to  bip 

his  will.     And  Sir  John  Hollis  mentioned  a  cafe  determined  by  f  I2C  1 

Lord  Chancellor  Shaftfbury  before  the  29  Car.  2.  where  a  man' 

wrote  his  will  with  his  own  hand,  and  alfo  thefe  words,  (figned, 

feded,  and  publifhed  in  the  prefence  of]  and  no  witneffes  bad  fub* 

feribed  it,  it  was  held  to  be  a  fufficient  publication ;  and  Trevor 

Ch.  J«  inclincdi  that  here  was  fufiicicnt  evidence  to  find  the  codicil 

Wdl  executed,  amd  the  jury  found  it  accordingly.     Comyni's  Rep. 

X97»^pL  119.  Hill.  8  Ann.  C.  B.  Peate  v.  Ougley. 

1 3.  A  ttfkoxox  figns  his  willy  but  delivers  it  as  his  aB  ttnd  deed^ 
jet  well,  for  this  will  be  luiHcient  puUicadon.  Hill,  xo  Geo. 
Cane 

14.  A  will  eharging  land  by  ^rtut  of  a  power  fofo  do  by  his  loft  S.  P.  tnd 
Stft2i,  mrmy  writing  purporting  to  behislaji  willy  under  his  hand  and  {JjJj*^go4 
foal  oatj^iod  by  three  or  more  credible -witnejfesy  was  not  figned  by  though  all 

die  teftator  in  the  prefence  of  three  witnefies,  but  he  ^cknow--  ^^  witn«f- 
hdgidit  to  be  his  handy  and  declared  it  to  be  his  will  in  the  prefence  if  [^^^  'Jlf/^^ 
fbroe  witnojfis  and  they  fubfcribed  their  names  in  his  prefence.     Ld.  teaator 
ChaAcelior  King  fiud,  that  though  he  bimfeirindined  to  think- the  rigo,  butiw 
nil  of  jtbc  land  good,  if  the  teflator  ihould  acknowledge  this  name  ^^^l  ^^ 

to    '"^^ 


f25  tOtbttt^^ 


«bemto  to  be  his^  and  die  witnefles  (hoold  fubfcribe  in  the  pre(ence  of  tbe 

\axvt  t  ^^^^y  7^  that  point  ihould  be  referved  to  the  defendant*    And 

Wms's  ^d,  that  he  took  this  will  to  be  a»  good  one,  and  being  fo,  to  be  a 

ltep.ft54-  good  charge,  but  referred  itto  the  judges  of  B.  R.  to  be  made  a  cafe 

Si[^*V^afe  on  this  and  another  point,  but  as  to  this  point  of  the  teftator'snot 

T.  Evelyn^  figging  in  the  prefence  of  the  witnefles,  the  cafe  to  be  made  upon 

—  And  the  depofitions  and  referring  to  them,  and  it  was  determined  by  difr 

Ibid  Che  judges  of  B.  R.  on  argument  that  the  will  was  void  as  a  charge,  for 

^sTth^at  waot  of  being  fealed.     2  Wms's  Rep.  506.  pL  163.  HiU.  1728* 

m  his  men-  Dormer  &  al'  v,  Thurland  andal'» 

tionmg  the 

Mailer  of  the  Rolls  opinion  as  ahove  to  Mr.  Tnftice  Fortefcue  Alaady  be  faid  it  was  the  comnos 
pra^kicey  and  that  he  had  twice  or  thrice  ruled  it  fo  upon  evidence  on  the  circuit ;  and  that  it  is 
fofficient,  if  one  of  the  three  fubfcribing  witnelTes  fwears  tbe  teilator  acknowledged  the  fig&ing 
to  be  his  own  hand  writing.  And  it  is  remarkable,  that  the  ftatute  of  frauds  does  not  faj  the  tefbtor 
IhaU  iign  his  will  in  the  prefence  of  three  witneffes,  but  requires  thefe  three  things  ;  ift,  That 
the  will  Ihould  be  in  writing ;  adlyj^  That  it  (hould  be  figned  by  the  teftator ;  and  3dlyi  That  U 
0lii>^TM  be  fubfeiibed  by  three  witnefles  in  the  prefence  of  the  teftator. 

15.  Upon  an  iflue  direded  out  of  chancery,  wherein  the  queftioa 

was,  whether  a  man  was  compos  or  not  at  the  time  of  executine;  his 

will,  it  was  held  by  the  Ch.  J.  that  it  was  not  neceffary  thai  m  tbi 

4  tuitfujjis  to  the  will Jhculd fie  it  executed^  if  one  of  thefnfaw  it  exiCttted^ 

and  the  others  were  prefintj  he  fiiid,  it  would  be  fuiHcient»    Bar* 

/        nard.  Rep.  in  B.  R.  367.  Trin.  3  Geo.  Durrant  v.  Durrant. 

i6.  In  eje^hnent  brought  by  the  plaindiF,  as  heir  at  law.  The 
qneftion  was  on  a  cafe  by  confent  and  left  to  the  opinion  of  the 
court,  whether  it  ihall  be  left  to  a  jury  to  determine,  whether  tbe 
witnejis  to  a  will  (being  all  dend)  fit  their  mums  in  the  prefince  of  tbe 
teftatory  and  this  merely  upon  ctrcumflances^  without  any  pojitive 
proofs  Per  Cur.  This  is  a  matter  fit  to  be  left  to  the  jury  which  is 
all  referred  to  the  court.  The  witnefles  by  ftatute  of  frauds  ought 
to  fet  their  names  as  witnefles  in  prefence  of  the  teftatrix,  but  it  is 
not  required  by  the  flatute  that  this  (hould  be  taken  notice  of  in  the 
fubfcription  to  the  will  j  and  whether  inferted  or  not,  it  muft  be 
proved;  if  inferted,  it  does  not  conclude  but  it  may  be  proved  con* 
tra,  and  the  verdid  may  find  contra  \  then  if  mt  conciufive  when 
ittfertedy  ^e  omifiion  does  not  conclude  it  wzs  not  fo^  and  tberefbrfi 
mufi  be  proved  by  the  bejl  proof  the  nature  of  the  thing  will  admttf* 

EI  26  1  ^^  ^'^  ^^  witnefles  be  dead,  there  cannot  probably  be  any  expre& 
J  proof,  fince  at  the  execution  of  wills  few  are  prefent  but  devifor  and 
witnefles;  then  as  in  other  cafes  the  proof  muft  be  circumftandal, 
and  here  are  circumftances;  ift.  Three  witnefles  have  fet  their 
names>  and  it  muft  be  intended  they  did  it  regularly.  2dly,  One 
witnefs  was  an  attorney  of  good  charadler,  and  may  be  prefumed 
tounderftand  virhat  ought  ta  be  .done,  rather  than  the  contrary. 
And  there  may  be  circumftances  to  induce  a  jury  to  believe  that 
the  witnefles  fet  their  hands  In  prefence  of  the  teftatrix  rather  dian  the 
Contrary,  and  it  being  a  matter  of  iad,  was  proper  to  be  left  to 
diem;  as,  whether  livery  was  given  on  a  feofiment,  when  no  U-? 
very  is  indorfed;  whether  a  deed  was  executed  wiien  only  a  coiui* 
lerpart  was  produced,  &c.    And  the  court  was  gf  opinion  the 

{JaioCi^ 


'^MnAff  ought  to  be  nonfuited.    Comyns's  Rep.  S^U  53^)  533* 
pi.  2i8*  Pa&h.  9  Geo.  2.  C.  B*  Hands  v.  James. 

17.  Wdljhall  mt  be  riadonpr9ofofwitnefs*s  hand  unlefs  there  be 
f^JUive  frwff  that  be  is  dead.  Comyns's  Rep.  614.pl.  265.  HilL 
II  Geo.  2.  in  Scacc*  Bifhop  v«  Burton* 


(N.  8)  WilL     Signing  and  Attcftation^ 
Ncccflaiy  in  what  Cafes*  .  . 

!•  Cf^HltEE  t^amentary Jcbeduks^virhtttof  one  was  without  date^ 
'*'  thtfeamd  was  wrote  (In  witnefs)  but  no  witnefs^  the  third  con^ 
eluded abruptly^ytt  being  wrote  by  R.  H.  the  tejiator^^  they  wefe  de- 
clared to  be  his  will.  Comyns's  Rep.  452.  cites  March,  17 to. 
Wright  V.  Walthoe. 

a.  M.  P.  fentfor  a  per/on  to  make  bet  Willi  gave  him  tn/fru^ions 
to  do  fo,  when  he  had  wrote  it  he  read  it  to  her^  Jbe  approved  it^  de-^ 
dared  it  to  be  her  lajl  willy  fentfor  three  witnejfes  to  fee  her  execute 
i^  figned  and  feaUa  was  written^  hutjhe  died  before  any  other  txecu-^ 
tiottj  yet  it  was  held  a  good  will,  for  though  the  firft  fentence  for 
it  was  neverfcd  upon  an  appeal,  yet  it  was  afterwards  afSrmed  before 
the  delegates.  Comyns's  Rep.  452.  cites  anno  1711.  Worlick* 
V.  Pojlet* 

3.  If  a  will  be  made  of  goods  and  written  in  the  parties  own  band 
tuitbout  any  witnefs  at  ally  it  is  allowed  to  be  good,  and  the  ftatute 
does  not  require  any  witnefles  to  chatties  only.  Per  Gilbert  Ch. 
B.  Gilb.  £qu.  R.  260.  in  cafes  in  the  Exchequer  in  Ireland,  tem- 
pore Geo.  1 . 

4.  A  Will  of  a  real'  and  perfonal  eftate  vms  prepared  in  order  t§ 
i§  executed^  thongh  feveral  blanks  in  it,  and  the  teflator  died  before 
gxecution ;  yet  it  was  held  a  good  will  for  the  perfonal  eftate.  Co- 
myns's  Rep.  453.  Arg.  cites  1721.  Brown  v.  Heath  and 
PpCKLiNGTON.  And  (avs  that  though  more  was  intended  to  be 
done,  yet  it  ihall  be  good  for  what  is  done,  as  in  Butler  and  Baker's 
cafe,  3  Rep.  If  a  will  be  part  writ  in  the  teftator's  life,  though 
more  was  intended  to  be  written,  it  ihall  be  good  as  far  as  it  was 
writ. 

5.  L.  intending  to  make  his  will,  pulled  a  paper  out  of  his  ^^"  *  ^ 
pocket,  wrote  dovm  fomt^  things  with  inky  fome  with  a  pencily  and  ^ftator 
though  It  had  no  conclujiony  but  appeared  to  be  a  draught  which  be  guviinjltuem 
intended  after  tofini/hy  for  it  was  not  figned,  but  had  at  the  end  a  ^f""?„'*l'*' 
udculatioH  4fbis  efleSlSy  aft  account  of  his  tea-table,  and  an  order  to  hisTeaTand 
^  pay  Sir  nankeya  dividend  of  ftocks,  yet  it  was  heldawiU*  pertonaJ 
Comyns's  Rep.  452.  cites  1730.  Loveday  v.  (Jlaridge.  «ftaie,  %vA 

'was  brought  to  inns  he  mmde  fveraJ  altiratlovs,  and  then  'wroU  iht  wUh  cvtr  as  alteridvnth  bit  own 
£09/ ;  thb  found  in  his  itady,  though  mtjifrntil  orfialtdf  was  held  a  g(>od  wiU»  it  was  true  the  firft 
MtflQce  wa%  ttuB  ba  died  ia;e|bt«(  bai  tbat  was  r«v«rfed  by  tin  delegates  xS  July  1704' 

C«y^a'iRep.453-  ^[*27] 

Vol.  vnr.  .  L  6.  If 


j9^  Dewife. 

Ibid,  cites         6.  If  z  Copy  holder  after  admtiance  fur  renders  the  lands  to  the  ufi 

aZ^^'^'  ^f^"  '^J  ^'''>  ^^  ^y  ^^  '**  ^^"  g^^^  ^*^^  ^°  J'  ^-  '^"^  *^  ^^^ 

Geiwral  v.  /^  «^^  aitejled  by  any  witnefs^  yet  J.  S.  Is  Well  intided  to  tbe  l£:Als  ^ 
Baios.  And  per  Ld.  Chancellor.  Barnard.  Chan.  Rep.  Il|  ia«  Pafch*  1740. 
c^^ioS    TufFncH  V.  Page. 

that  the  reafon  is  that  the  party  is  in  by  the  furrender,  and  not  by  the  will,  and  therefore  it  is 
goixli  though  there  he  no  witnefs  at  a\\  ;  but  that  it  is  neceifary  that  the  will  be  in  writing,  and 
if  it  be  fo,  it  is  fufficient  if  it  be  figned  by  the  party.— 'And  fo  it  is  where  a  perfon  is  intitlcd  to 
the  truft  of  a  copyhold^  though  th?re  wns  no  furreuder  at  all  to  the  ufeof  the  will,  n6r  the  will 
attefted  by  any  witnedca,  yet  it  is  fufHcient  to  give  the  tmft  of  the  copyhtild  eftate;  per  LU 
ChanccHor,  and  faid,  that  this  is  merely  Che  cafe  of  a  trufti  ami  the  teftacor  could  ro.  mak^a 
furrender  of  it.    Ibid,  ii,  I2|  13. 

(N.  9)  Will.     Atteftation. 
Subfcribing  in  Tcftator's  Prefence  what  is. 

Carth.  81.  I,  np  HE  witnefles  at  the  defire  of  the  teftator  went  into  another 
th^i\hc^'  ^^^^^  f^^  y^^^^  diftant  to  atteft  the  will  in  which  there 

teftator  be-  was  a  Window  broken  through  which  the  tejlutor  might  fee  them ;  Per 

JJ^K  ^*ck»ji  Cur.  the  flatute  required  attefting  in  his  prefence  to  prevent  ob- 

hfs  wi™f  *  truding  another  will  in  the  pface  of  the  true  one.     It  is  enou^  if 

which  he  the  teftator  might y2v,  it  is  not  neceflary  that  he  ihould  aftiially 

figned  in  fee  them  figning,  for  at  that  rate  if  a  man  fliould  but  turn  his  back 

fence'^of  ^^  '^^  ^^"^  *^  Would  Vitiate  the  will.     Here  the  fignirig  was  in  the 

three  wit-  view  of  the  teftator ;  he  miglu  hav^  feen  it,  and  that  is  enough. 

neffcs,  but  So  if  the  teftator  being  fick  fliould  be  in  bed  and  the  curtain  drawn. 

vcrjTliahc  ^  Salk.  688.  Pafch.  3  Jac.  2..  C.  B.  Shires  v.  Glafcock. 

witnefles  withdrew  into  a  g.iUery,  and  there  fubfcribed  it,  between  which  gallery  and  the  bed- 
chafhber  where  the  teftator  lay,  there  was  a  lobby  with  glafb-doors,  and  the  glafs  broken  in  fome 
places ;  and  it  was  proved  that  the  teftator  might  fee  from  his  bed  wticre  he  lay  (through  the  lob- 
by and  the  broken  glkfs-windows)  the  table  in  the  galteiy  where  the  witaeni:s  fubfcribed  their 
names;  and  this  was  adjudged  a  good  will  to  pafs  lands  within  the  intent  of  tbe  ftatute,  for  it 
ihall  be  deemed  to  be  fubfcribed  in  his  prefence,  as  f.ir  as  a  man  may  fee  in  an  houfe. 
i»  Mod.  37.  S.P.  and  3  Salk.  395.  Davy  v.  Smith  S.  P. Cumb.  158.  ficclcfVone  v.Spcke.  S.Vi. 

7..  One  of  the  witneffcs  to  a  will  of  land  yit/^r^  that  he  fubfcribed 
the  win  as  a  witnefs  in  the  fame  room^  and  at  the  requejl  of  the  tejia-*, 
tor.  Two  others  fwore,  Aat  diey  fubfcribed  the  fame  in  the 
prefence  of  the  teftator.  A  folifth  witnefs  was  gone  b^ond  feay 
and  fo  not  examined.  Ld.  C.  Cowper  doxibted,  but  at  prefcnt  de- 
clared no  opinion  as  to  proof  of  the  excci&tion  by  that  ont  witnefs. 
Afterwards  Ld.  Macclesfield  upon  the  caufe  coming  on  before  him 
held,  that  the  bare  fubfcrlbing  by  the  witneffes  in  the  fame  roam  di<J 
not  necefl'arily  imply  it  to  be  in  the  teftator's  prefence ;  for  that  i^ 
might  be  in  a  corner  there  in  a  clandeftine  fraudulent  way  and  fo 
would 'not  be  a  doing  it  in  teftator's  prefence; -but  that  here  it 

f  128  1  ^^^'^S  ^wof^  ^^^  he  fubfcribed  at  teftator '$  requeft  and  in  the 

•  fame  room,  thi$  could  not  be  fraudulent  and  was  therefore  well 

enough.    Wms'sRep.  740.    Mich.  1721.    Longford  v.  Eyre. 

3.  The  proper  way  of  examining  a  witnifs^to*prove  a  will  of  land 

J        tsj  that  the  witnefs  fliould  not  only  prove  the  executing  the  will  hf 

the  teftator  and  his  owa  fubfcribing  it  in  his  prefence,  but  likcwife 

that  the  reft  of  the  witnefles  fubfcribed  their  names  in  teftator's 

4  prefence 


prefence  and  then  one  witnefs  proves  the  full  execution  of  th^  will* 
rer  Ld.  C.  Macclesfield,  Wms's  Rep,  741.  Midi.  1725.  in  cafe 
ofLoneforcTv-Eiyre^    '  .    . 

4»  Upon  a  trial  at  bar  concerning  the  execution  of  a  will,  it  did 
not  appear  uppn  tjit  fntt  ofit^  that  the  attefiation  efV>e  witnejfes  wai 
made  in  tke  prefence  of  toe  tefiatory  which  being  objeded  to,  a  cafe 
was  dted  where  Ld.  Ch.  J.  Eyre  held  it  a  tnzttc^  proper  to  be  left 
to  ajury^  whether  they  believed  it  to  be  fo  done  or  not;  and  Mr. 
Juftice  Chapipel  cited  a  cafe  to  the  feme  puroofe,  quod  curia  con« 
ceifit,  and  held  it  is  not  necejfary  itJhoiiU  be  tnferted  in  the  willy  tiA 
the  atteftation  was  in  the  prefence  of  the  teftator,  though  by  the 
fbtute  it  is  neceffary  that  itfiould  infant  be  (0  attejied*  Pafcb*  12 
Gea  2.  B*  R.     Croji  on  demife  of  t)alby  v,  r owlet. 


(N.  10)   Will.     Atteftation  Good. 
Subfcribing  at  fevcral  Times. 

X.    A  will  made  in  writing,  and  one  of  the  three  witnejfes  whofaw  tf 
"**  puhlijhedy  fet  his  hand  to  it  at  another  time^  and  held  good. 
And  (b  it  had  been  adjudged,  as  Sir  Francis  Winnington  tdd  the 
reporter.     Freem.  Rep.  486.  pi.  (664.  c.)  Mich.- 1680.  Anon. 

2.  A  will   of  lands  attefted  by  three  witneffes,  who  at  feveral  S.  V.  bytte 
times  fubfcribed  their  names  at  the  recjueft  of  the  teftator,i>ut  were  a«ornjr  • 
not  prefent  at  once  together,  was  decreed  good  within  the  ftatute  ArgT) 

of  fiauds.     a  Chan.  Cafes  109.  Trin.  34  Car.  2.  Anon*  Mod.  a6t»  ' 

I  W.  &  M.  in  B.  R.  S.  P.  by  Dolbcn  T.  Comb.  175.  Per  Dolbea  J.  it »  a  ^ood.wyi 

to  pafi  the  lands.    But  Holt  Ch.  J.  e  contcs.  Carib.  36.  S.  C.  ..:    .   •  >r 

3.  A  will  for  land  duly  figned  by  tejlairix  in  the  prefence  of  Am 
and  alfo  publifhed,  which  A  writ  the  willy  but  is  now  dead%  hit 
band  was  proved;  af^er  this  the  tejiatrisc' called  in  B.  fo  be  a  witnefi 
to  the  wiUy  Jhe  told  him  it' was  her  will,  and publijhed  it  as fucb I 
after  this  fhe  called  in  C.  and  did  the  fame.  The  queftion  was^ 
whedier  thefe  witnelles  attefting  this  will  at  feveral  times,  though 
all  in  the  prefence  of  the  teftatrix  was  according  to  the  ftatute  of 
frauds  and  perjuries;  Baron  Price  held  it  ill,  for  ^he  intent  was, 
diat  all  the  witnefies  fhould  be  together,  that  one  might  teftify  for 
the  other,  and  this  was  a  ready  way  to  let  in  fraud  and  perjury,  for 
after  the  firft  witnels  had  attefted  it  there  might  be  a  rafure  or  itfr« 
terlmeadon  in  it.    Lent  afSzes  at  Devon  17  x  7* 


%  %  (N.  ii) 


1*9  Deiiif^V 

(N.  ii)    Will.    Attcftation  Good^ 

By  Mrhat  Namber.      By  three  or  le&>    though 

touching  Land.  ' 

U  VjORTGAGOR  icy Ikt  tike  equity  of  ndempt!^  At  eftate 
*   *  being  forfeited  by  oon-payment.     But  whether  this  is  t^ 

be  confidered  as  land,  fo  thai;  three  witnefTes  were  requifite,  non 

conftdti  though  it  was  the  point  in  dispute.    2  Ch»  Caies  8.  Mich* 

31  Car.  2.  Anon. 

2.  By  the  canon  law,  and  fo  by  our  law  two  tt/itnejis  are  requi-^ 

Jke  to  prove  a  will  for  goods  and  three  for  lands.     3  Salic.  396*  pL  ir 

Anon. 
2Verii.597.  3,  A.  furrenrfers  copyhold,  land  to  the  ufe  of  his  will,,  and  then 
Micb  1707.  "^^^cs  ^is  will  in  writing,  and  devifes  his  freehold  and  copyhold  to 
S.C.  dc-  '  charltahh  ufes.  The  will  was  all  written  with  his  own  hand,  but 
creed  ac-  had  no  witnejfes  to  it.  A.  made  a  codicil  reciting  the  willy  and  this 
ll'^Chan!  ^^^  fi^^  witnejps  to  it.  It  <was  urged  and  not  denied  that  doubtleii 
Rep.  f  50.'  the  copyhold,  was  well  deviied,  for  that  paffed  by  the  furrender  and 
S.  c  Ld.  not  by  the  will.  But  Ld.  Cowper  decreed  the  will  was  not  good 
Chancellor    ^^  p^^  ^j^^  ffe^hqid,  and  not  being  good  as  a  will,  it  could  not 

oordtngly;  operate  a^  an  appointment..  Ch.  Prec.  270.  pi.  221.  Mich.  l/oS* 
but  it  being   Attorney  General  for  Sidney  college  v.  JSains. 

(as  ho  i^^^) 

1  favourable  cafe  on  the  one  ftds>  and  a  charity  on  tbe  other,  he  would  confider  farther  of  ity  voA 
wottld  confer  with  tlie  judges  to  it. .  S.  C«  .cited  by  Ld.  Chancellory  Barnard.  Chan.  Re|»» 

ts.  Pafch.  1740*  and  faid  that  in  cafe  of  the  copyhold  the  will  is  good,  though  it  be  not  attefi^ 
^  any  witnefTes  atiK'-  Sn  ^x  indeed  it  is  necefliury  that  the  will  in  fucbcafe  muft  be  in  writing; 
but  whea  il  tf  ia.  w^ictng,  and  iigned  bjE  the  party,  that  is  Sufficient  for  fuch  purpofe. 

Sel.  cafef  4.  h.Jeifedinfee  of  copyhold  hfidh  makes  z  furrender  to  the  ufe  of 

JW^Kin**^*  ^*  ^^      ^^  ^*^*''  ^''^^V  ^'  ^^^^Mfi  «fhi5  willy  and  devifes  the  landi 

time.  4".^  ^  ^*    Quaere,   if  devife  of  copyhold  lands  is  good  in  this  cafe 

Trtn.  It  without  the  circumftances  ret^uired  by  the  ftatute  29  Car.  2*  of 

^^w^'  frauds  in  devifes  of  lands  be  duly  obferved. 
]!d*c.King)       Parker  C.  of  opinion  that  the  circumftances  required  by  the  fta^ 

thefniren-  tute  of  frauds  in  devifes  of  lands  ought  to  he  obfervcd  in  this  cafe» 

der  is  faid  fyj^  ]^j  jjjjg  furrender  the  fee  of  the  copyhold  was  in  the  furreadereeSy 

truftees  and  only  a  truft, devifed  by  the  will:  which  cannot  pais  by  the  de* 

[but  does  Yife  widiout  the  circuqiftances  j'equired  by  the  ftatute  of  frauds  in 

not  fay  (and  jclfttion  to  devifes  6f  land  to  be  duly  obferved.    But  the  counfel  in- 

andth^tiie  filing  ^^^  adevife  of  copyhold  is  not  within  the  ftatute  of  frauds,, 

will  was  Ld.  Chancellor  faid,  that  if  the  furrender  had  been  only  to  the  ufe 

made  with  of  the  will^  that  might  have  been  a  queftion  in  this  cafe,  but  now 

witni^to  '^  *^  "^**  however,  he  inclined  to  think  it  neceflary  in  that  cafe 

it.    It  was  but  would  not  determine  that  point  now>  that  not  being  the  cafe 

admitted  before  him.     MS.   Rep.  Pafch,   7   Geo..  Cane.    Appleyard  v. 

T'Zf  Wood.  ' 

«f  a  copy- 
hold eftate  does  not  require-  three  witnefTes^  but  this  is  a  devife  of  a  truft  relating  to  lands,,  fo- 
within  the  very  words  of  the  ftatutc  of  frauds;  tftB  heir  controverting  the  furrender  and  the  will» 
Uus  point  w^'oot  determined^  faiut  two  ifl'oca  ordesedl    Tliough  ti%e  Chancellor  feemed  to  be  of 

opiAiou, 


fvpicdaiiy  ttuc  the  devifeof  a  tnift  muft  enfue  the  nature  of  the  ellate,  and  not  make  k  to  be  no- 
ceflGuy  to  have  three  witnefles,  as  the  copyhold  might  he  devifed  without  three  witoefles }  ttiii 
auKf  be  a  queftkm  to  be  determined  when  the  iiTius^  are  tr\ed. 

5.  A.  convqred  lanJs  to  trujlees  to  the  ufe  of  them  and  their  heirs 
in  tnifty  that  cfterfucb  rmmes  raijid  as  therein  mentioned^  the  trnf" 
tees  fiotdd  convey  to  J,  S.  his  heirs  and  aJRgns^  or  tofucb  as  he  or  f  i  -70  1 
they  Jhould  direSi*  The  monies  Were  railed,  and  J*S.  bv  wjU  at-  '^ 
tefted  onhr  by  two  witnefles,  devifed  the  premifTes  to  J.  N.  Ld.  C 
Macdesneld  faid,  that  there  could  be  no  queftion  but  that  the 
truft  of  an  inheritance  muft  be  devifed  in  the  fame  manner  as  a  legal 
eftate^  for  if  the  law  were  otherwife,  it  would  introduce  the  iame 
inconveniences  as  to  frauds  and  perjuries  as  were  before  the  ftatute 
by  a  devjfe  of  a  legal  eftate  in  fee  fimpte,  and  fo  held  the  will  void^ 
9nd  ordered  the  truftees  to  convey  the  prcmiiTes  to  the  teftator's 
heir  at  law.  2  Wms's  Rep.  258.  Mich.  1724.  WagftafF  v. 
Wagftaff. 

6.  And  Ld.  Macclesfield  held,  that  as  the  wiHdid  not  refer  to  the 
deed  eftnifiy  and  as  y,  S.  had  undertaken  todeuife  the  land  as  owner 
thereof^  widiout  any  relation  had  to  the  pretended  power,  it  made 
jt  much  ftronger  againft  the  wilL  2  Wms's  Rep.  260.  Mich.  1724. 
WagftJF  V.  Wacftaff. 

j.  A  eofyholdjurrendered  to  the  ufe  of  a  willy  and  afterwards  de-  S.  Cched 
viled  by  a  will  attefted  by  two  witnefles,  or  one  witnefs  only,  has  ^*'  ^ 
\)etn  adjudged  good.     But  Ld.  Macclesfield  faid  that  the  copyhold  ji^^t^ 

les  by  the  furrender  and  not  by  the  will,  and  that  if  this  matter  —  8.P. 
not  been  fettled  it  wo^Jd  be  more  reafonable  to  fay^  when  I  •dmHied, 

ive  furrendered  mv  copyhold  to  the  ufe  of  my  will,  that  a  will  of  frme  real?* 
this  my  copyhold  (hall  be  fo  executed,  and  in*  fuch  a  manner  as  by  fon,  hy  the 
put  2&  of  parlisMnent  ^  will  of  lands  ought  to  be  executed.  2  Wms's  ^^^^^^  ^ 
Rep.  258.  Mich,  1 724.  in  cafe  of  WagftafF  v.  Wagftaff.  mifil:. 

to  have  been  fo  fettled,  and  that  the  wiU  is  only  a  declaration  of  the  ufe  of  the  farrender.  But  if 
a  copyholder  ^tfdfid  only  of  the  tnift  or  equity  of  redemption  of  the  copybM^  and  devtfei  fuch  Mnfl  or 
eqtuty  of  redemption,  the  will  mtm  have  three  witneiTes ;  for  in  fuch  cafe  there  can  be  no  prece- 
4lcat  fnrrender  to  the  ofe  ot  the  will  to  pafs  this  truft,  and  the  comprifing  the  truft  of  a  cupyhold 
within  tliat  ftatute  Is  no  prejudice  to  the  Lord,  bccaufe  he  who  has  the  legal  eftate  is  tenant  to  the 
Xrord,  and  muft  anf\v«r  all  fervices.    i  Wms*s  Rep.  a6x.  Anon. 

But  at  the  bottom  of  the  page  is  added  a  note  con/ra,  that  the  rruft  of  a  copyhold  would  pafs  by 
f  will  not  attefted  accottlingto  the  ftatute  of  frauds,  as  a  copyhold  furrendered  by  will  would  do; 
for  that  fnty  cetfrbt  to  foUtm  the  /aw,  and  make  it  at  leait  as  eafy  to  convey  a  truft  ^%  a  legai 
(ntereft,  aod  th^t  the  fa^ne  was  ^^cre^rd  accordingly  by  Ld.  C  Hardwick.  Pafch.  1740.  Tuftiell 
V.  Pa^e. 

8*  ^illsy  though  made  leyondfa^  of  lands  in  England^  muft  be  Sel.Chan. 
attefted  byriiree  witncffes.     2  Wms's  Rep,  291,  i.92,  293.  Trin.  "fcsin  Ld. 

-r^        •         r»        .  r7»7»7j  King  stime 

1725,     Coppinv.Coppin,  s.cfbut 

though  this  point  ia  iotfae  ftate  of  the  ca^  tb^rf,  yet  it  (ays  nothing  of  the  opinion  of  the  court  at 
u  chlf  xnattcr* 


%  J  (N.  12) 


i3<»  Deuftt, 


(N.  12)  Will.    Attcftatidh. 

What  (hall  be  faid  to  amount  to  an  Attcftation  by 

Three. 


Careh.  35 
S.  C.  a<l- 


I.  'TpHE  teftator  made  his  nA^  in  writing,  fuhfcribid  by  two  wiu 
.  *     nejjisy  and  devifed  all  his  lands  to  W.  R.     Afterwards  he 

oordtng^y^  OT^/Zf  a  coMcslj  in  which  his  will  was  recited  i  and  this  alfo  was  at" 
—Comb,  te/led  by  two  witnejfesy  one  of  which  witneffes  was  a  witnefs  to  the  willy 
V^l^^^'  but  the  other  was  a  new  witnefs ^  the  queftion  was,  whether  this- 
adjudged  ^^^  witnefs  fhould  make  a  third  to  the  will,  the  ftatute  requiring 
ju^cording.  that  there  fhould  be  threes  and  adjudged  that  he  fhould  not.  .  It  is 
^y-T*"];^^'-  true,  here  are  thjee  witnefles  to  the  mtent  and  will  of  the  teflator, 
joraatur*—'  h^t.  there  are  but  two  to  his  will  in  writing;  it  is  true  liicewife,  that 
Ibid.  88.  s.-  thej^  arc  two  *  witnefles  to  the  codicil,  but  thofe  are  not  witneffes 
C.  adjudged  xo  the  written  will,  fo  that  there  wants  one  witnefs  to  tie  will  in 
j^cordmg-    siting.    3  Salk.  395.  pi.  2.  i  W,  3.  B.  R.  Lea  v.  Libb. 

3  Mod.  262*  S«  C.  adjudged  not  a  good  will. 

L^3^J  2.  On  the  nth  of  May  1708,  tht  teRztor  Jsgnedj  fealedy  publtJlH 
ed  and  declared  his  will  in  theprefence  of  A,  whofigned  as  a  witnefs 
in  the  teftator* s prefence \  afterwards  on  the  lith  of  Mzy  the  teftator 
figncd'i  fealedy  ariapublijhed  in  the  prefence  of  B,  and  o.  and  other 
fubfcribirig  witnefles,  who  fignei  as  witnejfes  in  teJlaior*s  prefence. 
It  feems  admitted  that  this  was  a  good  will  within  the  ftatute  of  29 
Car.  2.  as  to  the  devifing  of  lands.  See  Gilb.  £qu.  Rep.  255, 
256.  tempore  Geo.  j.  in  the  Exchequer  in  Ireland,  Lodge  v. 
Jennings. 

3.  A  furrendcr  was  made  to  zfeme  covert  of  copyhold  lands,  with 
Z  power  referved  to  her  tofurrender  it  tofuch  ufes  asjhe  by  writings  or 
loft  willy  in  the  prefence  of  three  witnejfes  fhould  direSl  or  appoint, 
^he  made  a  will  in  puriuance  of  her  power  executed  in  the  pre* 
Ibnce  of  three  witnefles,  and  gave  it  to  her  daughter  and  heir. 
Afterwards  fhe  made  a  furrender,  together  with  her  hufband,  to  die 
ufe  of  her  hufband  and  his  heirs;  but  this  was  made  in  the  prefence. 
of  two  witneffes  only,  who  fubfcribed  their  names  (as  witneffes)  \ 
l>ut  the  deputy-fleward  who  took  the  furrender  had  fet  his  name  to 
It.  On  a  bill  by  the  hufband  after  the  wife's  death  to  eflablifh  this 
ftirrcnder,  who  would  have  the  flevrard  to  be  confidered  as  a  third 
witnefs,  the  daughter,  the  defendant,  pleaded  a  title  by  the  will, 
and  alfo  demurred,  for  that  the  plaintifPs  title,  if  any,  was  only  at 
law,  and  he  might  bring  ejectment.  Lord  Chancellor  feemed  to 
think  the  plea  good,  as  a  plea  of  the  defendant's  title,  and  the  de- 
murrer good  likewife,  as  a  demurrer  to  the  plaintiiF*S  title;  but  at 
lal^  he  over-ruled  the  plea,  and  allowed  the  demurrer.  Abr.  of 
Cafes  inEqu,  42.  Trin.  1728.  Cotter  v.  Layer. 
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(N.  13)     Wm.     Attcftation. 

Good*     In  Refpedt  of  the  Witnefles. 

Pcrfons  Intcrcfted,  and  in  London. 

T.  XXrILL  of  land  in  London  ought  to  be  inroUed.in  the  huftings, 
^^    and  ought  to  be  proved  by  cittxens  and  not  by  ftrangers. 
Per  Southcote*  L)al.  117.  pl«  ii.  anno  16  Eliz.  Anon. 

2.  Where  there  is  a  devife  to  the  minifters  and  churchwardens  of 
lands  for  maintenance  of  the  poof  for  ever,  any  of  the  pariftiioners 
of  the  £^d  parifh  may  beiwitnelTes  to  prove  the  will.  2  Sidi'i39. 
Mich.  1658.  Townfendv.  Roe. 

3.  Child  of  a  nftduary  legatee  is  no  witnefs  by  the  civil  law  to  ^Ve  th« 
froive  a  will  of  a  perfonal  ejiate^  by  which  law  only  fuch  wills  are  ^jjj'^*^ 
determinable  s  and  therefore,  wherea  writing  re  voicing  fuch  will  was  quxre  to 
figned  in  the  prefence  of  three  withefTes  (as  the  ftatute  of  frauds  this  caCe, 
requires)  whereof  one  of  the  three  was  unexceptionable,  but  the  ^*^*\^7 
other  two  were  children  of  the  refiduary  legatee ;  it  was  held  upon  qucftion 
appeal  to  the  delegates^  that  the  children  were  not  to  be  allowed  as  appeared  to 
witncjfles.      Wms's   Rep.  10.   Mich.  Vac.   1606.   Thwaites  v,  bewr/r/^f, 

«     .1  *  ^.  «r  to  much 

^mittU         ....  9sfuhfcnbed 

by  ib€  ttftator^s  own  bandy  (ince  in  either  of  tbofe  cafes  it  would  have  been  good  witbout  any  wit* 
nejftf  at  all.     Ibid.  13.  and  cites  Swinb.  300.  . 

*  Ld.  Raym.  Rep.  91.  reports  che  cafe  of  Smith  v.  Thwnite.  S.  C.  ns  cited  by  Powell  junior,  J. 

in  C.  B.  Trin.  8  W  3.  as  adjudged  by  the  commiflioncrs  delegates  (of  whom  the  two  Powells 

^nftices,  and  ^\t  Sanc^uel  Eyre.  J.  were  three)  that  che  two  children  cannor  be  admitted  to  be 

witnelTes  to  prove  this  will,  becaufe  their  father  and  mother  upon  contingency  (viz.  if  there  ihall 

be  any  remainder  of  the  goods  after  the  legacies  before  devifed  ihall  be  paid)  fhall  be"  legatees. 

4«  Bv  Powel  junior  juftice*  If  the  fpiritual  court  refufe  the  evi-  I  ^  3^J 
dence  ^fthefon  to  prove  a  will  in  which  the  father,  is  a  legatee^  no 
prohibition  is  grantable.  And  he  cited  this  cafe  as  lately  adjudged 
Jbefcre  cbmmiffioners  delegates.  There  weVe  three  wltnejfes  to  prove 
a  nuncupative  willy  two  of  them  were  without  exception,  and  the 
third  was  fon  to  the  legatee}  the  ftatute  of  frauds  requires  three  com- 
petent witnefles.  The  queftion  therefore  was,  if  ];hefe  three  were 
iuffictent  ?  thefon  not  being  an  evidence  by  the  fpiritual  law;  and 
adjudged  they  were ;  becauie  two  only  were  required  by  the  fpiritual 
law,  and  the  third  was  a  good  witnefs  within  the  intent  oftheaH  of 
frauds^    Ld.  Raym.  Rep.  85.  Trin.  8.  W.  3.  Anon. 

5.  It  was  refolved,  Mich.  8  W.  3.  B.  R.  upon  evidence  in  a 
trial  at  bar,  viz.  That  a  legatee  cannot  be  a  witnefs  to  prove  the 
will,  becaufe  the  legacy  is  devifed  to  him,  unlefs  he  has  releafed  the 
legacy.  But  after  fuch  releafe  he  will  be  a  good  witnefs  to  prove 
Ae  will.  But  if  tb£  counfel  of  the  other  fide  have  permitted  fuch 
legatee  to  hefwom^  and  to  be  examined  as  a  witnefs,  without  having 
taken  exception  againft  him,  they  cannot  afterwards  except  againfl 
his  evidence  for  the  reafon  that  he  was  a  legatee.  Ld.  Raym« 
Rep.  730.  Pyke  v.  Crouch; 

L  4  6.  A* 
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ti  Mod.  6»  At  ^^^  glands  in  fee  was  one  of  the  diree  witnpfles  t^  dM. 

Md  V^al  ^'^^  the  will  is  void  quoad  the  dcvife  of  the  land  to  fuch  y9nixifS^ 

nings.  s.  c.  fo  that,  With  refped  to  that^  ^e  will  was  attefted  only  bjr  two  witn 

adiud-  nefTes.    Carth.  SH«  Hill.  \\  W.  3.  B«  R.  Billiard  v.  Jennings. 

g«d.— -  -^ 

Freem.  Rep.  509.  Helier  ▼.  Jones  S.  C.  and  S.  P.  adjudged^  ■  Ld.  Hajm.  Rep.  505.  Heltiin^ 
V.  Jennings.  S.  C.  the  whole  court  were  of  opinioa  tq  give  judgment  for  th^  defgndant,  viz.  tba^ 
the  devifee  was  not  a  good  witne&i  but  upon  the  importunity  of  tlie  plaintiff's  counfel,  to  haror 
another  argument ;  adjornatur.— — — >  Conivns's  Rep.  90.  pl«  60.  S.  C.  argued ;  and  Ibid.  94,  95. 
pi.  64.  S*  C.  the  whole  court  held  that  the  will  vras  not  well  executed ;  for  the  plaintiff  was  not  ^ 
credible  witnelst  as  he  himfelf  was  to  cake  bjr  the  wiiU  ■  S.  C.  cited  by  Sir  R.  Raymond,  that; 
the  willy  as  to  this  devife  only  was  void,  and  that  then  A*  would  he  z^ood.  loiiHiJt  at  19  the  rtfi  '^^ 
the  wUL  Nay  that  even  with  refp«d  to  the  lands  devifed,  if  .4.  bad  aUwedfucb  iatidt  wtbwi  m 
covenant  or  vKOranty^  or  had  not  by  taking  the  rents  and  profits  heen  liable  to  an  acctftat,  be  Wonta« 
according  to  the  above-mentioned  refofutien,  have  been  a  good  witnefs  Xm  the  whole  wiO* 
Wms's  Rep.  557.  5 58.  Trln.  17x9.  in  cafe  of  Baugh  v.  Holloway. 

The  cafe  of  B  auc  h  v.  Ho  l  low  ay  was  that  ^.  devijed  lands  to  C,  nndbis  heirs  h  trufi  to  pay  B* 
heir  at  law  of  j4*  %oo  L  C,  was  one  of  the  wtnejfis  to  the  will.  B.  brought  a  bill  to  impeach  the 
will  for  want  of  three  credible  witneffcs,  C.  being  interefted.  Ld.  C  Parker  faid  nothing  as  to' 
tl)p  point  above  urged  by  Sir  R.  Raymondi  but  that  the  heir  ought  to  have  contefted  the  will  it' 
luWf  and  if  it  had  been  adjudged  againft  him  'there  that  the  will  was  good,  then  he  might  hava 
come  here  for  the  tool,  and  dire^ed  the  bill  to  be  retained  for  a  year  from  Mich,  term  next.' 
that  B.  might  have  two  afi^es  to  uy  the  will,  but  t)iat  B,  pay  U.  his  c^s,  Wms's  Rep.  557*  Trio. 
1719. 


(N.  14)     Will.    Attcftation. 

Where  tlie  Deviibr  had  Term  and  Fee  in  the  fame 

Land. 

ft 

s^^'*^  '•  A    ^^^  ^  mortgage  for  500  years  9fB.  to  commence  from  the 

creed  that        '^  *  making,  itnd  afterwards,  for  fccuring  a  further  fum,  took 

the  term       another  fecurity  fir  1000  years  in  the  name  ofj.  S.  but  in  truft  fir 

gid  not  pais  himfilfy  to  commence  alfo  from  the  makine,  and  sSttrw^rdspureha^ 

vifUL-T"  fi^  ^^^  *  inheritance  in  his  own  name,  and  devifed  the  premiffes  to  J, 

Giib,  Eqti.    W.  and  made  R.  executor.    The  will  was  neither  dated,  fubfcribed, 

^ep.  168.     or  attefted,  but  was  all  of  the  teftator's   own  hand-writing,     R.' 

the  ai^u.**    proved  the  will,  and  affented  to  the  devife.    It  was  infifted  that  the 

went  of "     will  was  good  at  law  to  pafe  the  term  of  500  years,  it  being  a 

W.  Ch.  B.   fubfifting  term,  and  not  merged  in  the  inheritance  by  reafon  of  diQ 

**^*       intermediate  term,  which- operated  as  a  grant  of  the  rcverfion,  and* 

*[l  23]  not  as  of  a  future  intcreft,  and  that  the  grant  being  for  looo  year^ 

to  commence  from  the  making,-  did  pafs'  the  revcrfion  for  lood 

years,  quod  fuit  conceflum  per  cur. ' '  But  the  Mafter  of  the  RoUt 

decreed,  that  as  this  was  a  term  which  wOuld  have  attended  the  in-' 

beritance,  and  in  equity  have  ^one  to  the  heir  and  not  to  the  ex« 

ecutor,  and  in  that  rcfpeft  to  be  confidered  as  part  of  the  inherit 

tancc,  and  fo  this  term  did  not  pa(s  by  fuch  will,    2  Wm's  Rep, 

^136,  Trin.  1724.  Whitchurch  v,  Whitchurch,  ^         .... 


(p.)    What 
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(O,)     What  A<9:  wm* [would]  revoke  it) 
[before  the  Statute  of  39  Car.  2.  cap.  3.] 

r 

f  !•  TF  a  man  Jevi/es  lands  by  the  ftatute  of  32  H,  8.  hy  writings  Ibid.cit«* 
*  and  after  revokes  it  by  parol  in  prefence  of  certain  perfons  ^-  ^*^% 
requiring  their  trflsmonj  of  his  prefent  revocation ;  and  fays  furAer,  JJ^  faM   • 
ibtitbe  ivill  alter  it  whin  he  comes  to  D.  and  before  he  comes  there  he  termia 
is  murdered^  this  will  is  revoked  dxough  it  was  not  iq  writing.  ^  ^  ^ 
D.  13-  L.  310.  [b,  pi.]  81.  refolved,     (Kite's  c^e.]  ]    "     '       ^   ^^^  ^- 

-If  a  man  makes  hi^  will  in  writing,  and  fays  then  tharhe  will  add  (9,  it,  or  alter  it,  it  is 


^ lus  will,  becaufe  not  compleat  nor  publl/hed  for  his  will.    But  if  a  man  makei  his  will,  and 

pnbUfheth  ii,  and  after  it  comes  in  his  mind  to  add  to  it  or  alter  it,  and  fay»  he  will  fo  do,  bu( 
dietli  before  any  aildition  or  alteration  of  it,  the  firil  will  Oiall  itand.  Refolved  hy  the  two  Clu 
Junices  andCh.  Baroos  in  the  court  of  w^rvls.    Mo.  874.  pi.  1214.  Rider's  caic. 

[  9*  If  a  mail  devifes  lands  to  another,  and  afier  mates  a  feoffment  ^^  7'^- 
to  the  ufe,  of  bis  wtll^  this   is  a  revocation  of  the  wilL    Hufly'g  ?^^'^  * 
cafe  agiJecd,    Cited  per  Wijl.  Hill.  4  Jac.  B,  R,  in  Fjrcch^ille's  thc'devifor 

''  baftard,afiA 

after  making  the  w^Il,  he  made  a  feoffment  of  the  manor  to  the  nfe  of  fuch  perfom^  and  for  fudi 
eftates  as  be  bad  declared  by  his  wi^l,  bearing  date,  &c  Adjudged  that  the  feoffment  was  a  coiia- 
termaad  of  the  will,  and  yet  the  countermanded  will  was  fufficient  to  declare  the  ufe  of  the  feoff- 
ment, and  ia  no  eiipheat  to  the  crown,  ,  ' 

[3.  If  a  man  covenants  by  indenture  to  levy  a  fine^  and  dut  this  J^.7*  P^  7* 
fiiall  be  U  the  'ufe  of  fuch  perfons  as  he  Jhall  nominate  by  bis  will^  L^t^ioL 
and  after  he  makes  a  will  by  which  he  devifes  the  lands  to  certain  s.  c. 
perfons^  and  after  he  levies  a  fine  in  performance  of  the  (aid  cove- 
nant, tbis  is  a  revocation  of  the  will,  though  it  is  levied  in  per- 
f^ftnance  of  a  covenant  which  was  made  before  the  will,  for  the 
lihd  cannot  pa&  by  relation  to  the  time  of  the  covenant  made^ 
but  only  to  the  time  of  the  fine  levied.     Trin.  16  Jac.  in  curia 
Wardorum,  between  Lutwitch  and  Mitton^  agreed  per  curiam  and 
counfel.  ] 

4.  £  If  a  man  devifes  lands  to  one  and  afiertvards  devifes  it  to  the  S.  c.  and  P. 
poor  tffuch  a  parijhy  which  is  void,  becaufe  they  have  not  capacity  ?5*^ '° 
to  take,  yet  this  is  a  revocation.     29  Eliz,      French's  cafe  ad-  Arg.  iSl^h. 
judged,  cited  Pafch.  ai  Eliz.  B,  R.  Montague's  cafe^  j  n  Ann.  in 

'  -  ■ '       *  -    ^    *"         ;•.'■.  Cane  in 

cafe  of  Radcliffe  v.  Roper. 

f  5.  £#,  ifhc  devifes  it  to  a  corporation^  becaufe  the  devife  to  them  f  i  -34  1 
is  not  within  the  ftatute,  yet  this  is  a  revocation.  Pafch  41  Eliz.  *"  ^  '^ 
B.R.] 

'  6.  One  made  his  will  and  devifed  all  his  lands  to  J.  H.  and  her 
heirsy  and  afte  wards  being  fick  and  lying  oh  his  death-bed  (becaufe 
A*  i/.  did  riot  ome  and  vijit  him)  he  affifmed  that  A.  H.  Jhould  not 
have  any  part  of  bis  lands  ox  goods.  Rofolved,  that  this  was  not 
zay  revocation  of  the  will,  bein^  but  by  way  of  difcourfe,  and  not 
Oirntioning  his  will }  but  L'le  revocatioii  ought  to  have  been  by 
•''-•*'•  -      *  cxprefa 
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exprefi  words,  that  flic  (hould  not  have  the  lands  given  to  her  by  die 
wUl,  which  might  ihew  his  intent  to  make  an  exprefs  revocation, 
otherwife  it  is  not  good.  Cro.  J.  115.  pi.  2»  Pafch.  4  Jac.  in 
B.  R.  jSimlbn  v..KirtQn. 

7*  If  one  makes  his  will  in  writing  of  lands,  and  afterwards  upon 
communication  fays,  that  jft^  has  mude  his  will  but  that  JhaU  not Jiand^ 
or  /  will  alter  my  willy  ^c.  thefe  words  are  no  revocation  of  his 
wiH,  for  they  are  only  words  in  futuro,  and  a  declaration  what  be 
intends  to  do.  But  if  he  fays,  /  do  revoke  ity  ^nd  bear  wttrufi 
tbereofy  it  is  a  declaration  of  his  purpofe,  in  pr3:fenti>  and  it  is  then 
a  revocation;  and  as  a  will  ought  to  be  by  his  own  dire£tion$,  and 
not  by  queftions,  fo  ought  it  to  be  of  the  revocation  of  it-  Cro.  J. 
497*  P'*  3*  ^ic:h.  16  Jac.  B.  R.  Cranvel.  v.  Sanders. 

0.  One  made  his  will  and  afterwards  (aid^  /  utterly  renounce  and 
detejl  that  willy  arid  will  make  a  netv  one^  are  good  words  of  revoca- 
tion.    But  if  they  were,  that  willjhall  notjtand^l  wiU  make  a  new 
4ney  they  are  not ;   for  the  firft  words  (hew  a  pre&nt  purpofe  of  * 
revocation.     Het.  97.  Pafch.  4  Car.  C.  B.  Allen  v.  Weftly. 
S;y.  418.  g,  A  will  in  writing  may  be  revoked  by  paroL^  and  revived  again 

Vv'hy       ^y  P^^^  >  P^"^  ^^^^  ^^  J-  Sty*  343-  Mich.  i65g.  Anon. 

RoU  Cb«  J*  on  evfdence  in  a  trial  at  bar  between  Bridges  and  Ld.  Chantkyf^.— — S.  P.  refelfed 
Cro.  £.  306.  pi.  6.  Mich.  35  and  36  £liz.  B.R.  Burton  v.  Gowell ;  and  cites  Dyer  14  Elis-  Hv- 
iriibn's  cafe. 

10.  A  man  divifed  legacies  to  his  two  trot  her  s^  and  afterwards  in 
his  ficknefs  was  ajked  to  leave  legacies  to  his  (aid  brothers^  he  replied^ 
he  would  leave  them  nothings  but  devifed  a  fmall  legacy  to  h»  god- 
fon,  and  died.  This  di/courfe  was  Jet  down  in  a  codicil^  whichy  to- 
gether with  the  willy  was  proved  sn  common  form  y  this  codicil  was 
not  a  revocation  of  the  legacies  given  to  the  brotiiers,  bccaufc  die 
teftator  tooic  no  notice  of  the  will  which  he  had  made  in  the  time 
of  his  health,  and  non  conftatwhat  he  intended  by  thefe  words 
which  were  fet  down  in  the  codicil.  3  Mod.  206.  Pafch.  4  Jac 
2.  B.  R.  Arg.  cites  Cro.  C.  51.  [pi.  13.  Mich.  2  Car.  in  Cane] 
Eyre's  cafe. 
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(P)     fFiat  AB  (hall  be  faid  a  Revocation- 

[A  Thing  not  performed]     PL  i,  2,  3.     [A<ft  done 
but  otherwife  void.]     PL  41  5/  6,  j. 
♦[135] 

s.  P.fis  that  [i.  T  F  a  mzn  faith  that  he  will  at  a  future  time  revoke  a  will  irhich 
he  will  do  1  ^g  jj^^  made,  this  is  not  any  revocation  before  oAcr  aft 

comes"  ^  done.    Mich.  38,  39  El.  B.  R.  per  curiam.  ] 

home,  and  he  dies  before  he  comes  to  his  boufei  this  is  not  a  revocation,  bnt  only  an  ioteot  ^'^ 
never  was  executed.  2  Sid.  75.  Pafch.  1658.  B.R.  per  Cur.  in  cafe  of  Marrct  ?.  Sly. •^J*  ^ 
devifed  land  by*  will  made  at  P.  and  after  lying  fick  at  S.  declared  that  his  will  made  at  P»  ^*| 
not  ftand.  Rcfolvcd  that  verba  in  futuro  (hall  be  taken  futurely  when  they  refer  to  afsture  ««» 
otherwife:  when  they  refer  to  a  prefent  refolution  j  but  per  Popbami  if  he  tad  faid*  "  1  ?.  hi^ 
"  vokc  roy  will  made  at  P."  this  is  no  prefent  revocation  ;  for  it  referred  to  a  fvUiu*  *" » 
wbea  he  fays,  «  It  Ihall  not  ftand/*  Uiis  takes  cffed  prcfentty ;  aod  adjudged  a  prefent  rc^^ 
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Ore.  E.  306.  ptS.  Mich.  3?  and  ^6  Eliz.  B.  R.  Burton  v.  Gowell.  1  Cro.  J.  5^7.  pl» 

3.  Mich.  1 6  Jac  B.  R.  Cranvel  v.  Si^indcrs  it  was  refolved  per  cifr.  updn  evidenco  that  the  words* 
**  I  h3v«  maOe  my  will,  but  that  (hall  not  ftand  ;"  or  '^  I  will  alter  my  will/'  Itc*  arc  nut  aoj 
revocations  for  they  are  words  in  fjturOyN^ad  a  declaration  of  what  he  intends  to  do. 

fa.  Sa  if  he  fays  he  will  make  a  feoffment  thereof  fo  another^  this  is 
not  any  revocation  before  it  is  done.    Mich.  3S,  39  £L  B.  R* 

per  Popham.3 

[3.  If  a  manfeifed  in  fee  of  a  reverfi:n  of  land,  devjfes  it  by  will  Pop^  »«*. 

in  writing  to  y.  S.  his  brother^  and  after  covenants  with  B.  upon  a  ^^^  as 

marriage  tuito  thejifier  of  B.  to  make  a  feoffment  in  fee  vfthefciid  found  on  a 
lands^  and  of  other  lands  alfo^  which  feoffment  fhall  be  to  the  ufe  of  ^P«^»^^  ^or* 

hinfilffir  lifiy  the  remainder  to  the  faid fifter  of  B.  for  life  for  her  „^j;>^ 

jointure ;  fuch  covenant  without  more  is  not  any  revocation  of  the  more.— -^ 

vnllj  for  perhaps  his  intent  will  alter  before  the  performance  there-  *^®-  4*9- 

of.     Mich.  38,  39  El.  B.  R.  between  Montague  and  Jeffry,  agreed  ^.'IH^ 

per  Curiam.  ]  exaaiyS-P. 

[4.  But  if  after  the  faid  covenant  made  he  makes  a  deed  of  fe-  Mo.  429, 

o&[ient  accordingly^  with   a   letter  of  attorney  to  J,  N,  to  make  pl-  599-  S. 

livery^  and   the   attorney  makes  livery  in   the  other  land  in   the  ^^^^^^^'^ 

name  of  the  whoUy   the  lejfee  for  life  of  the  land  Jevijed  being  that  this 

then  in  pojeffion  thereof  who  never  attorned  to  this  feoffment^  by  wasacoun- 

which  the  livery  as  to  the  land  devifed  is  merelv  voidj  yet  this  is  a  ^™p**  ^? 

revocation  of  the  will,  for  here  the  intent  of  the  devifor  is  fully  loS.  s  ^c. 

exprefled  to  have  it  revoked,  inafmuch  as  he  hath  appointed  another  hut  only 

to  execute  it  for  him.      Dubitatur,   Mich.   38,  39  El.  B.R.  fj^]Jj^ 

between  Mountague  and  Jeffrys,  Pafch.  41  EL  B.  R.  the  fame  thing  faid* 

cale.  J  by  couit  or 

counfel. 
Show,  Rep.  544.  S.  C.   [as  it  feems]  cited  Ai^.  by  ferjeant  Maynard.  Mich.  4  Jac.  that  tfao 
feoffinent  is  void  but  the  revociiion  is  guod.-^^-S.  C.  cited  2    Snik.  591.  in  pi.  1.  that  thoHghit 
be  a  void  a£t,  yet  it  will  revoke  a  will.  — Wentw.  Off.  of  Executors  22.  S.  P. 

[5.  If  zvaaxi  feifed  of  a  reverfion  expectant  aipon  an  ejlate  for  life  *  Salk. 
devifes  it  to  jf.  o.  and  after  by  his  d^ed  grants  the  reverfion  in  fee  59»- •"  pl* 
to  J.  D.     Though  the  leffee  never  attorns^  yet  this  is  a  revocation,  cites  s^'c, 
inafmuch  as  he  hath  fully  (hewed  his  intent  that  the  other  ihould 
have  it,  and  put  it  in  the  power  of  the  leflee.     Mich.  38,  39  El. 
B*  R.  per  Popham  and  Gaudy.  ] 

[6.  Soifz  rptan  devifes  lands  to  J,  S>  and  after  bargains  and  fills  *•  ^^]^' 
to  y.  Z).  and  acknowledges  it  before  a  doftor  to  be  inrolled zccoriing  J^*^r"  ^^' 
-  to  the  ftatute,  though  it  be  not  inrclled  within  the  fix  months^  yet  cites  S?  c. 
tiiey  Ihall  be  a  revocation  of  the  will  for  the  caufe  aforefaid.  Mich, 
389  39  £1.  B.  R.  per  Popham  and  Gaudy  agreed.  J 

[7,  If  a  man  devifes  lands  to  another  by  his  will,  in  writings  and 
after  he  devifes  it  to  another  by  parol^  though  this  be  void  as  a  will, 
jet  it  is  a  revocation  of  the  firft  will.  Mich.  38, 39  El.  B,  R.  per 
rodiam.]  . 

D.  W.  devifed  lands  in  N.  to  W*  of  L.  Goldfmith,  and  to  his  Ow.  76^ 
heirs  in  foe^     And  etfierwards  he  made  a  deed  of  feoffment  thereof  to  ^  ^j'^  C» 
divers  perfons,  unto  the  ufe  ofhinfelffor  life^  without  impeachment  of  ^\  MuteS, 
wa/te^  the  remainder  unto  the  devifte  in  fee.     But  before  he  fealed  the  S.  P.  »nd* 
^cfi^of  feoAnent,  he  asked  one  if  it  would  beany  prejudice  to  his  will?  ^^^  teftator 
irbo  anfwired  no.     And  Vhc  deyifpr  asked  again^  if  it  would  be  any  ^^^  ^^^ 

prejudice  f 


/ 
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•  feoffment  prejudice?  becaufe  he  conceived,  that  he  fliould  not  live  until 
f*^h1«  feoff-  "V^  ^''^  made,  and  it  was  anfivend  no.  Then  he  faid,  that  he 
•*  menc  wtU  wouM  feal  it,  for  his  intent  ^  was,  that  bis  will  fhould  ftand  \  and  after* 
^  not  hurt  wards  livery  was  executed  upon  part  of  the  Und,  and  the  devifor 
f'  andTf  it*  ^^^»  Rhodes  and  Pcriam  J.  held,  that  the  feoffment  is  no  countcf- 
**  will  not,  Oiand  of  the  will,  becaufe  //  was  to  one  and  the  fame  per/on  \  but 
f<  I  wiU  ^^  perhaps  it  had  been  othenvi/ey  if  it  bad  been  to  the  ufe  of  a  Jirangery 
ThTcoUit  ^*^'*g'*  *^  '^^^^  ^^^  executed.  Anderfon  Ch.  J,  and  others  hcH, 
Agreed  that  that  the  will  is  revoked  in  that  part  where  the  liverv  is  executed, 
if  he  had  And  he  iaid  it  would  have  been  a  queftion,  if*^  he  had  laid 
^ftlali  Qot   "°*^"g*    Godb,  132,  pi.  152.  Mich.  29  Eliz.  C,  B.    Winkfidd'i 

-« be  my       ^afe, 

f<  wiU|  tlien  it  if  a  revocation  \  but  here  his  intent  appears  that  the  will  (hall  ftand^  and  other 
lands  being  contained  in  the  feoffiment  than  were  devifed,  and  a  letter  of  attorney  therein  to 
make  livery  in  any  of  the  faid  lands,  and  the  attorney  made  livery  of  the  other  lands,  and  fo  tke 
feoflinent  perfect  in  parti  yet  as  conceming  the  land  in  quedion,  the  will  is  good^i  ■  ■  Gooidib* 
3a.  pi.  7.  Gybfon  v.  PlatlefTe,  S.  C.  held  accordingly.  '^ 

Ibid.  Ld.  ^,  The  rule  where  zfubfeauent  aSf  fhall  amount  to  a  revocation  by 
^^^  T  Implication  is,  that  fuch  imphczttion  muft  be  neceffiuy  and  whofly  ii- 
49!coSkv!  confi/lent^  Per  Wright  K.  %  Vern.  496,  Pafch*  1705.  Lamb  v, 
3uiiock,     t^arken 

S.  p.  and 

Vaugh.  a59.  Gardiner  v.  Sheldon.  S. P.— ——Revocations  arifing  from  inewpfitMti  will 
never  be  admitted  bat  where  the  inconfiAency  is  pliun  and  unavotehhft ;  therefore  if  in  the 
l>eginning  of  a  wiU  land  is  <it^ijed  to  J,  S,  and  afttr  in  the  fume  nuill  tb*  famt  land  is  dcvi/sdt9  J*  N, 
f he  law  will  make  them  jointenants,  rather  than  the  latter  part  ihoold  be  eiteemed  as  a  re- 
yoiatiGQ  ^  |he  fofiper.    Arg.  ^p  M^.  511^  52a.  Mich.  10  Geo.  i.  in  Cane 

*  10.  If  a  man  devifes  lands  and  a/ierusards  mortgages  the  fame  fir 

yearsy  and  then  levies  a  fine  fur  conufance  de  droit  come  ceoj  &c«  aod 
HOC  a  fine  fur  conceffit;  this  will  be  a  revocations  but  if  there  had 
been  a  fine  fur  conceffity  it  had  revoked  only  pro  tanto^  pcrLd^ 
Chancellor  Cowpen    rafch.  6  Ann*  Canc^ 


(  Q^)     Countermand, 

^  I.  T  F-  a  ma9  devifes  lands  to  J.  S.  and  after  mates  afeofiunt  A| 
'  •■•  fee  thereof  to  a  Jlranger^  to  the  ufe  of  bimfelfin  fee^  though 
he  hath  his  old  eftate,  yet  it  feems  this  is  a  revocation^  for  his  in- 
tent was  to  have  it  bv  the  new  limitation,  and  by  the  feoffinent  be 
paifed  the  eftate,  and  the  ftatute  revefted  it  in  him,  which  is  as  a 
new  pur  chafe,    ^ontra,  Mich.  38,  39  Eliz.  B.  R*  per  Pop-. 

iam.]  ' 

[  2.  ^0  if  a  man  devifes  lands  to  J.  S.  infeey  and  after  ntaies  a 
•  Fol.  6x6.  feofiiuent  thereof  to  anothery  to  the  ufe  tfhimfel/for  lifty  the  remainder 
^■v—*"*  to  his  wife  for  lifry  the  remainder  to  his  atvn  right  heirs  infi'x 
Cno.  c.  14.  though  here  he  hath  his  old  reverfion,  yet  it  feems  that  it  was  hiS 
in  pL  16.  intent  to  have  it  pafs  by  the  livery,  and  to  be  in  b^  the  ftatute 
Car.  c!  B.  *^  limitation,  and  fo  as  a  new  purchafey  and  therefore  it  fcea^ 
at^,  s.  p!    that  this  (hall  be  a  revocation  of  the  fee,  as  well  as  for  the  life  ^^ 

cited  to  Q  the 


■ 

tht  feflie.    Contn  M.  38,  39  £1.  B.  R.  betwetti  Montague  and  >>ave  bem 

Jeffrys,  per  curiam  agreed.  ]  A,'?blcati« 

he  departed  with  all  the  eftate  it  (hall  be  t  revocacion,  and  flial!  not  be  goo^  without  a  new 
publicatioo,  and  thereopoa  the  court  in  the  principal  cafe  there  would  hear  no  futber  ar« 
gument  as  to  that  point. 

[3.  If  a  Tuan  having  feoffees  U  his  ufe  before  fheftatide  of  if  H.  ^  fi*  vK 
8-  had  devifed  the  lands  to  another^  and  after  the  feoffees  had  mado  a  JhJ  ewhi?* 
feoffment  of  the  land  to  the  ufe  of  the  dmfor^  and  afkr  thf  ffatuts^  quer.  Th« 
*  the  devifor  had  died  the  land  mould  have  pafied  by  die  devife,  for  J^ngT. 
after  the  feoffment  the  devifor  had  the  fame  ufe  as  be  had  before.  ^^^^ 
D.  6  E.  6.  73. 10,  M.  38,  39  El.  B.  R.  agreed.]  ^r        -t 

4.  One  devifed  lands  to  hisfijler  in  fee^  and  afterwards  madi  a      L*37i 
htfe  to  her  for  fix  years  to  begin  af^er  hts  deceafe^  and  delivered  it  to  a  pi^/sJCL. 
Jhrangerj  to  the  ufe  efhisjiftery  vfYAchJlr anger  did  not  deUver  to  her  adjudge 
is  the  life  of  the  teftator^  but  afterwards,  which  fbe  refufed,  and  5*'^  V 
claimed  the  uiberitance\  refolved,  becaufe  the  devife  andtheleafe  J*^'  g'^ 
made  to  one  and  the  fame  peribn  cannot  ftand  together  in  one  and  cited  per 
the  (ame  perfon^  that  it  was  a  eountermand  of  the  devije ;  but  it  was  Crook.  Utt> 
agreed  by  all  the  juftices,  that  if  the  leafe  had  been  made  to  any  |JdjSi|^* 
other  dian  the  derifee,  it  ihould  not  have  been  a  revocation  of  the  — .$.  a 
will  as  to  the  inheritance,  but  only  during  the  term,    Cro»  C.  23,  «ited  by  Ld. 
in  pL  16.  cited  per  Cur.  as  2  Jac.  C,  B.    Coke  v.  Bullock.  vl^u^^^l'i 

pl.  S4Mich.  ttit,      I     2  Vem.  496.  S.  C.  cited  by  Ld*  Keeper.  Mch.  1705*. 

5.  Afeoffinent  by  devifor  after  the  making  his  wiB  to  A»  and  B. 
in  tru/i,  to  the  ufe  of  the  devifor  and  others,  till  the  devifor  limit 
and  order  new  ufes  thereof,  which  he  never  did,  and  died,  is  no  re- 
vocation in  equity.     Chan.  Rep.  42.  5  Car.   i.     Barker  r*: 
Zoudu 


(R)   VfYat  AB  of  the  Devifor 

the  Will. 


is  a  Countermand  of 


f  I.  T  F  the  devifor  aEens  the  land,  and  returchafeSj  yet  the  will  is 
^  revoked.    44  E.  3.  33.  44  Aff.  D.  3,  4  P.  M.  143.  55. 
Contra,  2  R.  3.  3.  b.  ] 

[  2.  If  before  27  H,  8.  ce/hiy  que  ufe  had  devifed  the  ufe  and  ^ 
ter  came  27  if.  8.  which  transferred  the  ufe  to  the  pofleffion ;  mis 
was  a  revocation,  becaufe  the  ufe  was  gone  by  it,  and  every  man  is 
party  to  the  ftatute,  and  by  confequence  the  devifor,  and  therefore 
it  is  a  revocation.    D.  3.  4  Ma.  148.  ^4,  55.  ] 

3*  E.  G.  a  feme  foUy  devifed  her  lands  to  a  man  and  his  beirSy  Gonld/b. 
whom  Jhe  afterwards  marriedy  2nd  ih^n  Jhe  Med  without  iJKie*     Ad-  ^o$.pi  tS. 
judged  that  her  marriage  was  a  revocation  of  her  will,  for  it  being  s.  a"ad-"^ 
her  own  voluntary  a£^,  it  amounts  in  law  to  a  countermand  of  her  judged  no 
will.    Swinb.  270.  cites  4  Rep.  60.  b.  61.  a.  Mich.  30  &  31  ^•'1^'*$: 
Eliz.  C.  fl.  Force  v.  Hembling.  ^^\f^* 

abled  at  the  time  of  her  death,  and  it  is  at  the  time  of  the  death  of  the  teftator  that  wills  tak«, 
aflecl.  lAnd,  zSs.  pL  117.  Anoa  S.  C  adjadg«d  that  the  wiU  is  Toid,  and  the  huftAod 

Mudl  talM  noU^S  by  iu 

4.  If 


137  ^mi(t. 

4»  If  a  Ifi^fi  fir  20  years  he  bequeathed  to  y.  8,  and  ^er  tkt 
tefiatw  makes  a  leafe  for  15  yearly  this  is  no  revocation,  -but  if  the 
tefiator  after  his  will  made  takes  a  new  leafe  for  a  longer  term  fo  as 
the  former  leafe  is  furrendered  infant  or  in  law^  this  i$  a  revocationy 
or  at  leaft  an  adnullation,  for  this  is  another  leafe^  and  not  that 
which  he  had  at  the  making  of  the  will*  Wentw«  Off»  of  fxeoi* 
tors,  22j  23. 

[138]  (R-2)   Will. 

Revocation  by  fome  other  WilL 

X.  I  F  it  feme  file  makes  a  will  the  i  ft  of  May  and  gives  land^  and 

*   after  May  10  marries  and  the  baron  dies  May  20,  and  May  30 

the  feme  dies.     This  is  a  void  will,  though  fhe  was  then  dif-covcrt^ 

and  fo  the  marriage  is  a  revocation.     Pi.  C.  344.  by  Lovebce  Scr- 

jeantyTriri.  10  Eiiz.  iii  cafe  of  Brett  v-  Rigden» 

^ro,J.6^u       2.  A  man  devifed  lands   to  his  younger  fon  and  his  heirs^  and 

'    liters.  C      afterwards  'he  took  a  wife^  and  by  another  wiU  in  writing  hi  ^z- 

— — Cro.C.   vlfedthe  lands  to  his  wife  for  life^  paying  yearly  to  his  fon  and  bif 

2|.  in  pi.      jjgijrj  I'j^^fj  a  f^f^     Anderfon  and  Glanvill  held  it  to  be  no  revoca«> 

s/ci!^!  ^*^"3  ^"^  ^*t  ^^  ^i*  c^f^  ^^^  ^''''  mayjiand  together  unlefe  tiie 
Ss1lk.59a.in  latter  be  contrary  to  the  firft  will,  or  that  therp  be  an  exprets  re- 
gh^i.  cites  vocation,  and  here  his  intention  appears  to  be  only  to  provide  for  his 
Mod.  204?  ^^^^  whom  he  afterwards  efpoufed,  and  not  to  alter  it  as  to  his  fon, 
Arg.  cites  and  the  appointing  the  rent  to  him  fiiews  that  the  reverfion  (hould 
*-C.  5e  to  him.     The  matter  Was   afterwards  ended  by  arbitrement. 

Cro»  E.  72 1.  pi.  51.  Mich.  41  &  42  Eliz.  C.  6.  Coward  v. 
Marlhall. 

3.  If  a  man  feifed  of  land  in  fee,  thereof  enfeoffs  ajlranger  unt9 
the  intent  to  perform  his  willy  and  afterwards  the  feoffor  makes  hit 
will^  and  devifes  the  fame  land  unto  aflrangcr  in  fee.  In  this  will 
Hit  feoffor  may  alter  his  zvill  by  a  later  will^  becaufe  that  in  thia 
cafe  the  devifee  fhall  not  have*  the  land  but  by  force  of  die  will^ 
and  that  cannot  take  effeft  but  after  the  death  of  the  devifor.  The' 
Jame  la^a  is  of  land j  tenement, "  rent,  ccrnmon,  &c.  devifable  tf. 
ctffipm  ufed  in  fome  places,  &c.  andalfo  the  fame  taw  is  of  other 
chattels  real  and  perfonal  devifed^  mutatis  mutandis,  &C.  Perk. 
8-481.  ' 

4.  If  a  man  of  found  memory  makes  two  willsy  that  is  to  fay,  one  . 
in  the  6th  year  of  the  king,  and  another  In  the  Sth  year  of  the  fame 
kingy  and  after  the  tcftator  being  fick  in  his  death-hedy  and  dumby  and 
a  m(in  in  the  prefence  of  his  neighbours,  delivers  both  the  tcftamentt^  ' 
unto  the  tejiator^  and  he  takes  them  both  in  his  hand,  and  one  of 
the  neighbgurs  deftres  him  to  deliver  back  unto  theni  thetejlamcnt 
which  he  wills  Jhauldjiand  and  be  his  taft  wiUy  and  he  delivers  back 
unto  them  the  teftament  with  the  former  date,  and  keeps^  the  other 
teftam<?nt  by  him ;  now  the  teftament  that  is  delivered  back  fhall 
fiand,  notwiehftanding  it  has#  the.  former  date,  and  was  writtea 
b9fore  the  other  teftament,  &c«     Perk.  S*  479. 

-  5.  An 


Debift.  i3t 


5.  An  eftate  in  land  [was]  divijcd  by  vfittin  writings 
[teftator]  made  m  verbal  wiU  to  revoke  it.     This  is  not  nvocation. 
Totb.  2»6.  cites  Moggeridge  v.  Wither,  13. Car. 

-6.  The  t&ftator  devtfcd  his  lands  to  iV.  D.  in  taily  and  afterwards 
by  a  fubfequent  will  he  devifcd  the  fame  lands  to  EMz.  his  eUeJi 
daughter  for  llft^  remainder  to  her  firfl^  fecondy  and  third  fins  in  tail 
maUy  and  gave  a  rent  charge  ^  zooo/.  per  annum  to  thefaidlV.  D* 
for  tifcy  both  which  wills  were  duly  puhlijbed;  but  the  tejiator^  a 
Bttle  before  he  diedy  declaredy  that  hisfirjl  will  fhouldjland  and  be  his 
will.  The  court  charged  the  jury  to  inquire  if  the  publication  of 
the  Bid  will  in  fuch  manner  aner  the  publication  of  his  laft  will^ 
was  not  a  revocation  of  the  laft  will,  who  found  that  it  was* 
2  Sid«  2U  3.  Mich.  1657,  B.  K,  Colt  V.  Dutton. 

J,  A.  by  will  in  writing  devifed  landsy  and  a  year  after  he  made 
another  will  in  writing  but  devtfed  no  lands  by  the  laft  will  The 
court  delivered  their  opinions  in  this  cafe,  viz.  That  they  were  [  ^39  J 
not  fatisfied  the  fecond  will  did  revoke  the  forma-,  becaufe  it  if 
not  found  that  any  lands  were  devifed  by  this  fecond  will,  fo  tha( 
it  may  be,  or  it  may  not  be,  confiftent  with  the  former;  and  * 

where  the  matter  JIaads  iudijferenterj  the  court  will  not  fuppofe  a  r/- 
vocation  of  a  former  ii^l  folemrdy  made*  But  Hale  Oh.  Baron 
held,  that  z,  fecond  fiAfi ant ive  independent  willy  though  it  do  not  by 
expre6  words  import  a  revocation  of  a  former  will,  nor  pafTes  any 
had,  will  yet  amount  in  conftru6lion  of  Uw  to  a  revocation ;  bjic 
here  it  being  in  doubt  whether  this  were  fo  or  not,  he  held  there 
was  not  fufficient  matter  found  for  the  court  to  conftrue  it  to  be 
a  revocation ;  for  it  -may  be,  for  aught  appears  to  the  contrary, 
that  the  fecond  will  in  this  cafe  was  a  confirmation  of  the  former. 
Hardr.  376.  in  pi.  3.  Mich.  16  Car.  2.  Seymour  &  Ux.  v.  North- 
wordy. 

8.  29  Car.  2.  cap.  3.  /  22.  No  will  in  writing  concerning  any 
goods  or  perfonaljflate  fhall  be  repealed^  nor  fball  any  claufe  or  bequejt 
•therein  be  altered  by  any  words,  or  will  by  word  of  mouth  only,  ex- 
cept the  fame  ))e  in  the  life  of  the  teftator  committed  to  writing,  . 
and  read  to  the  teftator,  and  allowed  by  him,  and  proved  to  befo 
Hone  by  three  tdltneffes. ' 

9.  A.  devifed  ^00 1,  to  be  laid  out  infinijhing  a  houfiy  and  after-  *  Chan, 
wards  lays  out  as  much  himfdf  but  the  houfe  was  not  finillied.  j^^'h *^' 
The  400 1.  Ihall  not  be  alio wecl  though  it  was  infifted  that  after  A.  faysnothiQg. 
had  laid  out  more  than  the  400 1.  he  declared  a  little  before  his  as  to  the 
death,  that  wbefter  he  lived  or  died  that  work  fliould  be  finiihed.  J«ft«or'« 
Vcm.  95.  pi.  83.' Mich.  1682.    Hufbands  v.  Hiribands.  iomlT 

liiffifeir,  but  lays  it  was'unfinilhed  when  he  died;  and  that  the  will  was  good  as  to  perfonal  eftate;^ 
k«<  HOC  «  to  the  laml. 

xo.  A  w^U  was  duly  made  and  Hgned  by  the  teftator,  and  a  re^  Fraem. 
vocation  was  wrote  on  the  fame  paper  but  notftgned  by  teftator,  it  is  ^®P'  ^l^'^ 
not  fufficient  within  the  Itatute  of  frauds.     3  Lev.  86.  Hill.  34  ^oniAtur.* 
Car.  a.  C.  B.  Hilton  v.  King.  iVero, 

74.2.  cites 

S.  C.  IS  adliud^d  that  it  Ihonld  not  amount  to  a'revucaiiua. 

* 

II.  Two 


H9     '  hmiki 

rarlianoent  ti.  Tw0  wiUs  without  daU  fo  that  you  cannot  tdl  whtdh  it  the 
H^gerford  firf^.an^J  which  is  the  laft,  Acy  fliall  be  hoth  void,  bccaufc  b^ 
%.  Baflet.  making  the  latter  the  firft  is  gone,  and  you  cannot  tell  which  is  die 
S.c.aD(lP.  latter,  yet  one  of  them  muft  be  the  latten  Arg«  Show.  550. 
STi  cT*'  Mich;  Jao  i^  in  cafe  of  Hitching  Vi  Baffeti 

12*  A  man  devifes  to  bis  fin  his  lands  to  him  and  bis  heirs^ 
Afterwards  he  makes  another  will,  and  thereby  he  did  devifi  the 
fame  lands  to  his  wifefhr  life^  paying  the  fin^  &c*  and  the  queftioH 
Was^  whedier  this  laft  will  was  a  revocation  of  the  former? 
Segeant  Maynard  Arg.  takes  notice  that  this  cafe  was  fas  heikys) 
finely  cited,  and  that  they  told  you  two  lawyers  wefe  ot  bpinion  it 
was  none;  they  mieht  have  been  pleafed  to  have  given  due  honour 
to  them,  and  the  rerjeant  fays,  it  was  the  Ch«  J.  AndeHbn  and 
Glanvill  a  very  learned  judge.  And  why  was  It  ho  revocation? 
Becaufe  they  both  ftand  together.  This  cafe  Anderfon  Reports  aS 
his  own  opinion,  as  a  judgment  upon  the  bench  by  him  and 
Glanvill,  and  it  feems  there  was  no  other  judge  upon  the  bench* 
Show.  541.  Mich.  4  Jac.  2.  in  cafe  of  Hitdiins  v.  BafletA 
Ai|.iliow.  ,j^  \^  devifed  lands  to  J.  S.  and  after  devifed  them,  ift.  Tot 
i^he  other  ^«^«^»  ^^Y^  To  a  corporaiiom  %dly^  To  a  tarifi  where  all  are 
tdo^  incapable  to  take;  thefe  are  Void  wills j  and  yet  they  are  a  revocation* 

Arg.  Show.  544.  Mich.  4  Jac.  2.  in  cafe  of  Hitchins  v.  Baflet 
Ibi<!.  fays  14.  A  fubfequent  will  of  lands  which  does  not  appear  though 

^^wM  fo^^  hy  verdi^y  that  fuch  a  will  vn%  made^  but  that  what  the 
afterwards  contents  o/fuch  will  were^  they  did  not  inoWy  is  not  a  revocation  of 
affirmed  ia  a  former  will;  for  *  fuch  after  will  may  concern  other  lands,  or  00 
*n*iS^^*  lands  at  all,  or  maybe  a  confirmation  of  the  former;  adjudged. 
1-^3 Mod.  2  Salk*  592*  pi.  I.  Trim  5  W.  &  M.  in  B.  R*  Hitdiins  v. 
203.^09.      Baflet. 

s.  C.  ad- 

judged,  and  juilgment  affirmed  accordingly.  1  1       .  ComK  90.  IToftrorthy  T.  Baflet.  S.  C* 
adjudged  and  aifirmed  accordingly.'   ■        Show.  537.  to  556.  S.  C.  argued,  but  no  judgmaoc* 
Show.  Pari.  Cafes  146.  Hungerford  executor  and  devifee  of  Baflet  y.  Kofworchy.  S.  Cflf 
M  writ  of  error  brought  in  the  houfe  of  lozid5>  and  judgmont  affirmed  there. 

L*4^J  15.  Revocation  muft  be  by  a  writing  operating  as  a  wiB,  or  bf 
a  writing  by  which  the  teftator  declares  his  intention  to  revoke  tfao 
firft  will.     3  Salk.  396.  pi.  3.  Anon* 

16.  Devife  of  lands  in  S.  to  his  fin  A.  for  99  yearsy  determinaUi 
upon  three  lives^  and  by  his  will  charges  the  fatd  lands  with  an  an^ 
nuity  of  40  /.  per  ahn.  to  his  daughter  M.  and  afterwards  devifes  the 
fame  funds  for  99  years^  determinable  upon  three  other  lives^  referving 
50/.  a  year  renty  tliis  is,  during  the  continuance  of  the  leaie^  a  re- 
vocation, but  it  is  no  revocation  as  to  the  40  /.  per  ann,  annuity^ 
there  being  rent  enough  refervcd  to  fatisfy  that  MS.  Tab.  Feb. 
14th.  1706.  Parker  v.  Lamb. 
MS.  Rfp.  17.  Samuel  Mafon  of  Wcftminfter  Efq.  23  June  1729^  ^^ 
1734!  ri^ide    ^^J^^^  ^^^  ^^  duplicates  of  it  were  executed  before  three  wit-^ 


-¥•  MAf<»n.  ^ffih  and  Mr.  Limbrev,  and  Dr.  Calamy  (deceaied)  were  madd 
executors,  and  one  of  the  duplicates  was  dnivered  to  Mr.  Limbrey, 
one  of  the  executors.  Samuel  Mafon  .died  a  OS.  1730,  and  about 
three  weeks  before  his  death  madefeveral  alterations  and  obliteretiont 


toith  his  Hon  hand  in  the  duplicate  remaining  in  his  own  cuJlody% 
fnaiing  a  new  devife  of  his  real  eftate^  and  a  new  rejiduary  legatee^ 
mnd  a  mw  executor^  entirely  ftriking  out  the  names  of  the  firji  de» 
\)ifus^  rejiduary  legatee  ana  executors^  and  altered  feveral  of  thi 

former  legacies^  and  inferted  or  interlined  tuw  legacies.  Ana  foori 
after  wrote  another  will  with  his  own  hand^  agreeable  in  great 
jDeaftire9  but  not  altogethef,  to  the  will  or  duplicate  fo  altered| 
vrUtk  the  conclulion  in  thefe  words,  ^  In  witnefs  whereof  I  t'y€ 

Jaid  tefiator  have  to  each  Jheet  fet  my  handy  and  to  the  top  where  the 

Jheits  are  fixed  together ^  my  hand  and  feal^  and  to  the  lajl  thereof  my 
band  and fealy  and  to  a  duplicate  of  the  fame  tenor  and  date  this 
day  ef  1730.*'  But  there  was  nofegning  or  fixing  together, 

Toftator  toon  aitcr  began  to  write  another  will)  word  for  word 
,    with  the  laf^  fo  iar  as  it  goes,  but  went  no  fiiurther  than  devifing 
his  .lands. 

Teftator  Uvedjix  days  afier^  and  was  in  good  healthy  and  might 
bave  finiflied  and  executed  both  or  either  of  the  latter  wills  ifhe 
had  thought  fit.  Teftator  never  fent  to  or  called  upon  Mr. 
Lrimbrey  for  the  duplicate  of  the  firft  will  in  his  hands,  thoueh 
Mr.  Limbrey  lived  here  in  town.  After  death  of  teftator  all  ine 
teftamentary  papers  or  fchedules  were  found  lying  all  in  loofe  and 
iq>arate  papers,  upon  a  table  in  his  dofet,  not  figned  or  executedf 
and  the  duplicate  of  the  fir/l  will  was  found  on  the  fame  table,  al^ 
tired  and  obliterated  (ut  fupra)  with  his  name  and  feal  theretc^ 
ttfhole  and  uncancelled. 

Upon  conteft  in  the  prerogative  court  fentence  was  given  for 
the  duplicate  of  the  firft  will  in  Mr.  Limbrey's  hands,  and  upon 
appeal  to  the  delegates  the  fentence  was  confirmed  by  lord  Ray* 
mond,  Ch.  J.  of  B.  R.  and  Mr.  Juftice  Probyn,  Dr.  Tindall  and 
Dr.  Brampfton,  (who  were  all  the  delegates  prefent)  after  four 
days  folemn  hearing.  * 

And  u^xMi  the  petition  of  Hide  (the  executor  named  in  the  new 
tnentioned  will)  a  commiffion  of  review  was  granted ;  the  petition 
iM^as  heard  before  Lord  Chancellor  King  i6th  or  17  th.  of  March, 
X732,  and  now  after  farther  hearing,  &c.  before  the  commifiloners 

-or  review,  die  former  fentence  of  the  prerogative  court  was  again 
affirmed  by  opinion  of  all  the'  driegates  except  Dr.  Pinfold>  viz.  f  f^f  1 
of  the  judges,  the  Ch.  Baron  Reynolds,  Juflice  Page  and  Baron 
Comyns,  and  the  two  do£fcors  of  the  civil  law,  chiefly  on  the  reafon 
(a(  audivi)  dut  the  teftator  did  not  intend  an  inteftacy,  and  by  the 

«altetatabns  and  obliterations  in  his  own  duplicate  of  his  ii^ft  will| 
lie  appeared  only  to  delign  a  new  will,  which  as  he  neVer  perfecfted^ 
the  firft  ought  to  fland,  and  teflator  not  calling  for,  &c.  the  du« 
plicate  of  his  firft  v^ill  in  Mr.  Limbrey*s  hands,  ftrengthens  the 
prcfumption  of  his.  intent,  not  abfolutely  to  dellroy  his  firft  vi^iU 
tili  he  had  pexfcded  anotheri  Whlc)i»  ha  n«y«r  did. 


Xot.  VBX.  M  (R.  3) 


1 41  Ofttitir. 


(R.  3)     Revocation  by  fomc  other  Will. 
Though  not  good  in  all  Refpeds. 

Carth.  79.  I,    A      By  will  duly  executed  devifcd  laAds  to  B.  atid  nket  by 

Mdthauhc  *  another  fubfequent  will  revoking  all  former  WA^/M&ib- 

"Court  held  ed  by  the  tejietor  in  the  frefence  of  three  wltnejjlisy  hut  not  oHt/ted  by 

.  clearly  that  them  in  yfs  prefena^  or  where  A.  could  pofiibly  fee  thems  ad^adgeo, 

op«ateaTa  *^^  *^  ^^^^^  ^**^  "^"^  ^^  *  g^^  ^*'^  '"  ^^  circumlfane^^  to 
revocation,  revoke  a  former  will.  3  Mod.  258.  Midi,  x  W»  j<  Mw  B.  R. 
bccaufcthat  Er^lefton  V.  Speke  alias  Petit; 

would  bo  ^^  ^ 

contrary  to  the  intent  of  A»  For  A.  plainly  defigaed  it  as  a  vrSL^  and  not  a  revocadMiy  beqnitt 
it  bears  the  title  of  her  will.  Show.  $9*  S.  C.  adjudged.    And  tbef^  it  ajiipears  that  the 

lands  were  by  both  wills  devifed  to  B.  fo  that  ttie  loft  wiilwat  tmffiiit  vkb  ihejirfy  and  did  flfe 
ways  contradi^  A's  formef  intention  of  giving  the  land  to  the  defcDdant*  ■  S.  Ct  cited  Arf  . 
Wms's  Rep.  ^44.  in  the  cafe  of  Onyons  v.  Tyrer,  and  argned  thai  Che  rev&king  ihCieiid<fd  bt  ^ 
claufe  in  the  natute  (S.  6)  was  fuch  as  ihould  be  purely  with  an  tntencioh  fo  i%vo]be  ot  defthhr  \ 
former  will.  And  thereupon  Ld.  Chancellor  i^id|  that  he  allowed  the  tale  of  Eodefloa  v*  SpdB^ 
in  regard  there  Ih^Jecond  %uUI  devifed  the  lands  tn  tUfam  farian  as  the  firft  did,  and  that  Cherefoce  it 
may  truly  be  f«dd  tliat  the  fecond  will  did  ne$  iiaemdto  reyoke  the  jfvrmir^  But  rather  fo  confirm  it  ( 
but  that  had  the  later  will  been  otherwife,  and  th^re  had  (>eeh  no  dev^fe  of  the  lafid,  6t  had  ex- 
tended only  tt>  perfonal  eftate,  then  the  general  elaofe  of  revoking  ail  former  wUk  mif^  bafe 
been  a  good  fa^ocation ;  and  if  the  later  will  had  given  the  lands  to  a  third  perfon'^  it  flioald  oat 
let  in  the  heir»  -the  intention  thereof  being  to  give  the  fdcond  ^evifee  what  it  took  from  the  firRy 
without  regard  to  the  heir>  and  if  the  fecond  took  nothing,  the  firft  could  lofe  noOiing.  HiH. 
1 7 1 6.  Ibid.  344,  345.'  '  I  'Though  in  a  /cf«r  wi//  there  is  an  esepreft  clavfe  M  rerokiag  all  for- 
mer wills,  y^  that  later  will  hnn^  void  by  the  witnCiTes  not  atteftiifg  it  in  the  teftator*s  {xrefencty 
that  would  net  amatnt  to  a  revoeation,  it  being  intended  to  o(\erate  as  a  will,  and  not  otheiwife  as 
an  inftrament  of  revocation ;  per  Cowper  C  %  Vem.  742.  Hill.  1716.  in  cafe  of  Oniohs  v.  Tyrer, 
iays  it  was  fo  adjudged  in  cafe  of  Ectlellon  v.  Speke.  3  Mod.  258*  Show.  89.  and  in  ^a  of  HiltOD 
V.  King.  3  Lev. 86.  S.^.  by  Lutwich  J.  accordingly;  but  M6iinra§iie  Ch.  J*  and  StreH  J« 

e  cantra,  3  Mod.  ax 8.  Trin.  4  Jac.  a.  C.  B.  Hoil  v.  Clerk. 

And  fays  2.  A  fubfequent  devife  fo  a  petfiA  imtpaik  dE  tsikki^^  h  k  revo- 
that  this  cation  of  a  precedent  devife  to  a  pl^rfdA  capable.  10  M<xl.  tjl^ 
^rov^V    Pafc*^*  ^3  Ann.  in  Dom.  Proc.  in  ctffe  of  R6per  v.  iUddliffe. 

the  counfel  on  both  iides  as  g6od  law.  Ibid.—- ^Bevife  of  lands  to  A.  an<l  afterwards  d^Hbf  d^ 
>ifes  the  fame  lands  to  B.  who^wttt  a-papi*^  both  deviies  are  voidi  ftir  thongft  i|ieiaft  is  v«id  ^jM 
"v/'dif  yet  k  is  good  as  a  rcwcatiolL    MS.  Tab.  July  up  1713.    Roper  v.  €onftablc. 


{  242  1  (R-  4)    Revocation  by  Obliterating^  Tearing*  &C^ 

29  Car.  2.  cap.  3./  6.     7\7^  drjife  iH  writing  of  lan^y  (enet^t^s 

^^  or  hereditaments^  or  any clattfe  ihere^ 
.  ffjallle  rivok'abky  othetivifs  than  byfome  other  vAHot  coMctt  tn  writ^ 
ingj  or  other  writing  declaring  the  fame j  or  By  bttming^  tearhgi  ^ 
obliterating  the  fame  by  the  teflator^  or  in  bis  prefence^  and  by  his  di^ 
region  andconjent^  but  Ihall  continue  in  force  untily  £sfr.  or  unlefs  dl^ 
tfrcd  byfome  other  will  or  codicil  in  writings  or  by  fome  other  writing 
of  the  devifor-ijignedin  the  prcfence  of  three  ortnore  cudibU  witnejfesy 
declaring  the  fame.  ,  ;  *  ^  ;" 


*  *   <        »i*  A$ 


Vl  A..%y 'WillJA  limiting,  confifting  of  pine  fheeb  feale^  &c«  £<)»«A1]^. 
t>y  him,  gives  all  his  real  and  pcrfon^  eftate  to  B.  her  heirs  exccu-^  J*'^  P^'  ^^ 
l^rS)  lie*  iptFuft  to  p^y  his  debts  and  legacies^  and  takes  notice^  s.c.eitod 
^bathefcaled  eveiy  (heet;  afterwards  A.  dire<^ed  his  attorney  ^  Comyns't 
m«ke  a  aew  wiU  accordii^  to  fuch  diredions>and  on  the  attorney's  f^^^^{^ 
bnngif^  the  paper  ff  infiruSflons  A.  Jigrud  theTiij  and  thinking  he  Limbery  v. 
htd^made  a  aew  will  tMrs  cff  eight  of  the  J$ais^  but  being  informed  Ma^on. 
ethsrwife  fcv  ihe  attorney^  Yi^jaid  he  was  firry^  andfi  tore  of  no  ^cora^ 
jMr/«   The  latter  declaration  in  writing  was  a  Sufficient  revocation  Dsicfitii* 
jof  the  Jbcmer  .wptf>  ^  tp  tiie  perfonal  ^ate^  but  the  other  remained 
good  for  the  real,  it  being  duly  executed.     3  CL  &•  155.  Hill. 
iAmu  Hyiit  v.  Hyde. 

3*  A  man  makes  his  will  in  writing,  and  ftgns,  feals  and  pub« 
.li&es  it  in  the  {jreTence-of  tour  witnefles,  who  atteft  and  fubfcribe 
ftic  £aBe  in  \i\s  prefence ;  and  thereby  gives  to  H.  P.  his  fon,  and 
io  his  heirs  and  sijUgns  for  ever,  his  lands,  &c.  in  the  parifh  of 
Wood^  &c.  t>et»  1715.  The  fecond  of  January  following  he 
orders  one  O.  to  maJce  an  alteration  in  his  willj  and  intertii^es  thefe 
jWQjds^  */  gipe  fifitp  v^  wife  JL  P.  and  her  offigns  my  lands  in  W. 
Jfar  her  Itfe^  and^fier  her  aeceafe  to  ny  Jon  til  and  his  htirs%  The 
Will  is  read  to  the  tejlator^  zndne'approijes  ofity  with  die  interline* 
^on.  Htputs  hisfeal  upon  the  wax  in  the  prefence  of  Aree  of  the 
fame  witnej^s%  hut  does  not  write  his  ttame  de  mvoj  nmtber  do  the 
vntneffes  Jubjcribe  theirs  de  novo ;  Quaere,  whether  this  were  a 
good  devife  to  A.  for  her  life;  the  doubt  was  chiefly  upon  Par.  6* 
29  Car.  %.  cap.  3.  whether .  this  alteration  was  not  a  revocation 
within  dl^'ft^ute;  every  bequeft  is  to  continue  in  force  until  the 
feme  be  burnt,  &c.  by  the  teftator  or  his  dire£Hon,  in  hi$  prefence, 
--or  utilefs  the  (suae ^be  altered  by  fome  other  will>  or  .other  writing 
ef  the  devilbr<ijgiied  in  the  prefence  of  three  or  four  witneflcs  de^ 
dadng  the  fiime.  If  the  will  be  figaed,  it  may  be  in  an^  part  \  and 
4>er  Paiker  aad  Eyre^  the  putting  af^Hs  a  goodftgiung^  for.  by 
Parker  Ch.  J.  the  mtention  of  the  parties  figning  it,,  and  the  wiU 
-aefle&atteftiqg,  is  orUy  that  the  witneflfes  may  know  it  sfgain.  This 
afi  16  fiUly  penned,  and  is  not  to  be  expounded  away.  Per  Powls 
here  is  no  danger  of  fraud  or  perjury.  Here  is  a  new  derife,  and 
-not  otiiy  an  alteration.  Per  Eyre  every  thing  is  right  fave-tiie  new 
liibfcribing  by  the  witneflfes.  The  cafe  of  Lee  v.  Libb^  in  Show. 
68,  69,  is  right,  no  body  can  fay  this  new  bequeft  was  figned  in 
the  prefence  ^the  teftator.  Per  Eyre  and  Parker  there  muft  be 
more  than  a  bare  revocation.  It  muft  be  fisned  in  the  prefence  of 
Witnefles^  the  altering  a  will  muft  be  underftood  of  a  revoking,  i.  e. 
an  alteration  by  revocation,  the  latter  implies  of  the  whole  wiU^ 
the  former  of  any  part,  otherwife  this  altering  will  claih  with  the 
£)cmer  claufe  ;  fo  that  if  the  teftator  revokes  the  whole  or  part,  it 
ihall  be  by  will  or  writing,  figned  in  the  prefence  of  witneflcs,  but  ^ 

tfaey  are  not  obliged  to  fubfcribe.  Per  Eyre  if  H.  P.  had  been  here  [  I43  j 
ibund  heir  at  law,  then  A.  the  leflbr  of  .the  plaintiff  might  have 
been  helped ;  for  if  this  be  an  alteration,  fo  as  H.  is  not  to  h^vc 
the  lands  till  after  A's  death,  (he  will  bays  an  eftate  hf  operation 


and  implication  6F  law.    Pafch.  lo  Ann.  B.  R.  Towndieiil  ri 
*  'Pcarce. 

Ch  Prec.  4.  A.  on  making  a  fecond  will  of  land^  which  proves  void  fix: 

*^t6  ^^^C  ^^^^  °f  ^^^  attettation  cancels  0  former  duly  made  of  the  fiune  lands 
i-io  Mod.  ^'^J  much  to  the  feme  efFcft  thinking  the  laft  wiil  perfe&,  Tlie 
'467.  Arg.  fuppoAtion  of  the  laft  will  being  good  and  the  cancelling  it  ndt 
Ik:""^  being  with  defign  to  l-evolce  the  devifes  as  to  the' real  eft^  but 
i:,V^mJT  intending  to  do  the  fame  diing  by  his  fecond  will  brings  this  under 
Kqft  345.  the  head  of  accident,  and  equity  will  fet  up  the  firft  will  againiSnd 
Gib  E —  P^^  Cowper  decreed  accordingly,  2  Vcm.  741,  HiD.  1716. 
Kcxi.xio.    Onions  V.  Tircr. 

Anyons  v.  Fryers.  &  C.  that  it  is  no  revocation.— —Eqtu  Abr.  407*  (E)  pL  t.S.  C.  Ihat  it  ffotS, 
to  be  fet  up  again  in  equity. 

s.  c.  cited        j.  Xhe  teftator  a  little  before  his  dcaitiifeHtfir  bis  wiU  9ut  if  Us 

c[^Vern!  M^^^^^  in  the  prejence  officer  a  I  pcrConSj  cancelUd  it  and  fai     Isan- 

741.  as  fo  eel  my  will^  arU  aefirei  them  to  hear  witnefs  of  it\  and  the  next  iof 

rofoived  uld  his  phyficiafh  he  uuas  hot  in  his  bodyy  but  eaff  at  his  hearty  and 

p~Ch^aii.  ^1^  ^^^  looked  upon  as  a  fufficient  cancelling  the  other  duplicate 

s.Trhtid  that  he  had  not  by  him.  ^  Comyns's  Rep.  453.  Trin.    8  Gca  2. 

clearly,  the  and  cites  it  as  fo  held  in  Sir  Edward  Seymour's  cafe,  who  died 

^''ffy  18  Feb.  1708. 

and  uuph-  * 

eate  being  but  one.  willy  mA  tborofore  miUI  (bad  or  fall  together. 


(R.  5)  Revocation  by  Ad  of  God^ 


if  a  fnan 
f^nx  me- 


1 .  T  F  one  makes  his  wiil  and  afterwards  becomes  lunatick,  whether 
^  this  lunacy  is  a  revocation  of  a  will  made  while  compoa  men- 
liiakes  bis  tis  \  Charlton  J.  doubted,  but  the  reporter  fays,  without  doubt 
win,  and  ':Itinacy  Is  not  a  revocation  Vern*  io6.  Mich.  1682,  in  cafe  of 
after  be.     Sackvni  V,  AylwoTth. 

comes  non  .  * 

fauz  memorio!}  "he  cannot  countermand  hts  wiUy  and  jret  the  difablllty  or  imperfeflim  of  Mn 
faiiap  memciriA  is  not  any  countcrmwd  of  it.  4  Rep.  61.  a.  Mich.  30  and  31  £U£.  C.  B.  Ant 
ill  cafe  uf  Forie  v.  SetnbJinf^.  -^^  And.  f  81.  pL.ai  7.  S.  C  and  &  P.  Arg.  -— ^  Goldlb.  109.  pL 
16.  S.  C.  ai)^  S.P.  belUawCordingly  by  Anderfon  Ch.  J.  For  it  is  common  that  a  mana  little  be- 
f*irc  his  dtaili  has  no  jgooJ  memory.  But  Shiltcte^oitb  ferjeant  faid,  he  did  not  aj^e  that  latr  to 
he  fo.  \VinUhanr  J.  tai<l,  he  did  ndt  doubt  hut  fftch  a  will  flinuht  be  cpood;  but  Rhodes  J.  fasd, 
if  a  man  niikes.liis  will,  and  after  becomes  non  compos  mentis,  and  then  lives  three  or  four  fears 
after,  .it  is  Mhreafon  that  fuch  :i  will  fhall  he  ;ood ;  and  he  cited  3  £•  3. 1  in.  Northt.— -Swinb. 
6S9  69*  Pait'a.  S.  ;.  (3)  that  it  does  not  difannul  the  preceding  tefUment»  the  rather  because Uas 
uifinnitv  pi^jceeds  from  tlie  vifitation  of  God>  ainl  not  bjr  any  voluntary  ai^  of  the  party. 


(R.  6)  Revocation  by  Ad  of  Law  or  Alteration  of 

Eftate  in  Devifor. 


j'> 


titah.  tJc-    I,  'XjOTE,  per  Yelverton  and  Markharo,  if  a  m^  dcvifes  his 
tlVs'c*'    ^  •^7»rf^*^;j(/-fl/?er  is  dijeifed  and  dief,  the  ilevife  is  void; 

but  k  iict**  ^^^  ^  dc\ifc  <:aiinot  take  cfFcft  imlefs  the  devifor  dies  feifed,  and 

therefore 


it  isli  good  plea  againft  a  devifee  that  the  dovifoi:  did  jiot  ^?  ?•  ^\  .^ 
£e  fiafed,  not  denying  the  devife*     Quaere,  if  it  be  a  good  plea  pof^t  Ihew 
lAiat  the devifor  bad  nothing*  in  the  land  at  the  time  of  tKc  devife;  meneiored 
as  if  he  is  difFeifed  and  devifes,  and  after  re^enters^  &c.     Cr.  De-  in  the  yeaK 
vife,  pL  15.  cites  39  H.  6. 18.  *  !!!!:u1n'*' 

.pleading  a  devife  of  land  a  man  fliysy  that  A.'  made  his  will  in  writin*^,  but  does  not  r<if,  that  A; 
died  io  ieifedy  this  is  not  good  pleading ;  per  Hllis  J.  for  if  the  ffve  oi  the  devifoi  vv^ns  tuifteJ  toa 
right  of  il»  time 0/ Jms  dMiiif  the  will  cannot  operate  upon  it.  Mod.izty.  M'ich.  zSCar.  z.  C.  B'. 
jfioMTe  ofJngram  v.Toihi'l  and  Ren.  — — —  S.  C.  cited  by  Holt  Ch.  J.  11  M'xl.  12/?.  Trin.iK 
Ann*  B.  R.  in  delivering  the  opinion  of  the  court,  and  faid,  he  was  of  opinion,  thru  if  rh^  difTcifrf 
re-enters»  the  lands  ftiall  pafs;  becaufe  when  a  man  is  lUirciCcd,  and  he  mak<?s  ;\  re-entry,  th.^ 
.fucheotry  purges  the  diiTeifin,  and  the  dilTeifee  by  rchtiun,  to  all  iments  rthd  purpofc*;,  is  in  the 
potieflloR  from  the  beginning ;  and  for  that  reafon,  he  (hall  have  an  r.ctrjn  for  Che  mean  prof^rt^ 
between  the  time  of  the  diOeifm  and  bringing  the  acUon ;  and  fo  is  32$  H.  6.  2  7.  19  H.  6.  17.  H9 
mayinfucb  cafebe  juftly  faid  to  be  feifcd  in  fee  of  fuch  laudi,  and  therefore  may  difpofe  of,  'and 
devife  the  fame  ^way ;  becanfe  the  entry  revells  the  cftate,  aiul  he  is  now  in  confsderation  of  law, 
in  pofleflioa  from  tlie  time  of  the  diifeifiu,  and  therefore  is  iatttled  to  ihe  mean  profit$|  a^thiAi|^ 
he  had  been  aAually  in  poiTeilion  all  the  while*  -  ' 

%m  If  A^  father  by  his  will  in  writing,  devifes  lands  io  his  ymnger 
fin^  and  the  elder  fon  knowing  thereof  enters  into  the  land  anddiffeifes 
the  father^  andfo  continues  till  the\(leath  of  the  father^  by  whicii  the 
will  is  void,  yet  becaufe  it  was  made  void  by  deceit  and  covin,  it 
ihall  be  made  good  in  chancery.  Roll's  Abr.  Chancery  (S)  pi.  3. 
Mich.  16  Jac*  by  the  Lord  Chancellor  in  Rofwell's  and  Everv's 
Cafe.  ■      [  ^ 

3.  T«  R.  had  iilue  by  two  feveral  women  two  fons,  F.  bis  eldeft,  Cro.  J.  $<^. 
and  W,  his  younger,  and  devifed  his  lands,  io  F.  to  the  ufe  of  himfelf  P*-  y  ^'*^^ 
for  lifej  and  after  to  the  ufe  of  the  heirs  males  of  his  body^  and  for   g*  tv^s.  C. 
want  of  (iich  ifliie,  to  the  heirs  males  of  W.  and  the  heirs  males  of  Hutcon  and 
their  bodies  for  ever ;  and  for  default  of  fuch  iffuc  to  his  own  right  w»«c»i  ^ 
heirs.     And  afterwards  he  made  aleafe  to  W.  his  fon  for  Tfiyears^  to  ^uJ^^U. 
begin  after  his  deaths  and  died  without  alteration  of  his  will,     W.  ceived  it  to 
entered  and  furrendered  to  F.  who  let  the  land  to  the  defendant^,  be  doubtful, 
Refolved,  that  this  leafe  made  to  W.  to  begin  prput  was  not  a  re^  ^adjoma- 
vocation  of  the  wbok  devife  totally  of  the  inheritance,  but  quoad  the  c.  cited 
term  only,  Cro.  C.  73.  pi.  6.  Mich,  i  Can  C.  B.     Hodkinfoii  v.  ^h<>^'  421. 

Wood.                                     .  139.  Ai-g. 
^^                                                                                                                 ••  that  a  con- 
fident devifa  is  no  nevocatton.*— -Ibid.  542;  Arg.  cites  S«  C««^**».SaU^592»  pl,,i.  Arg.  cites  S* 
C.<— — S.  C.  cited  3  Mod.  105.  Arg. 

4*  After  a  devife  in  fee  the  teftator  mortgaged  the  (ame  for  200  /. 
to  be  repaid  at  three  years  end^  but  within  the  three  years  hefelljick 
and  declared  he' would  not  alter  his  faid  will;  dus  is  a  revocation. 
Chan.  Rep.  15^  17  Car.  1.  Thomas  v.  Nord)« 

5.  If  one  holds  lands  in  common  widi  another,  niakes  his  will  and  ^^*  357* 
devifes  all  bis  lands  andafier  makes  a  partition  by  agreement  and  not  pi^cur!ti 
bj  writ  according  to  the  ftatute,  whether  this  partition  be  a  coun-  c.  B.  and 
tennand?    Quaere.  Sid.  00.  pi.  10.  Mich.  14  Car.  a.  B.  R.  Le-  now  in  B'. 

ft™,g«v  Tenjplc.  ^        .     ..       .„-    ^^.v:^^- 

0.  R.b.  and  1.  are  tenants,  in  common.    T.  makes  his  wulm  $.  p.wher* 
writing  of  his  third  party  and  after  by  indenture  and  dnepartition  if  T.  was  te. 
made  betwixt  the  tenants  in  common;  and  if  thisi  partition  be  a  re-  "*"^  *" 
vocation  of  this  will  was  the  queftion.     An4  it  fecmcd  to  all  the  ^Ta™^ 

M  3       *     •  '     baroris,  ui^'d^^^i 
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fiu^twtmjl  barons^  m«  Montague,  Littleton,  Thurhad  and  Btrtic^  Ait  It 
aLd^JwT'  is  not  any  revocations  but  judgment  was  not  given,  becuile  Am 
mfor/ba  plaintiff  obtained  leave  to  difcontinue  his  ai£bon.  Raym.  a40k 
foratmwM  Pafch.  26  Car.  2.  B.  R.  Rifley  v.  Baltindaft. 

maaef  and 

0  Jim  Uvui  to  oorrobonte  the  partition ;  and  the  ^ueftion  was,  whether  tins  fine  and!  |iaitirioii 
waa  a  ravocation  or  not }  and  adjudged  by  the  opinion  of  the  Ch.  J.  and  Tncjt  that  it  waa  n* 
s^ftvocation ;  becaufe  here  is  no  intent  to  revoke,  nor  any  material  altention  of  the  eftata  1  for 
whereas  the  devifor  before  had  a  third  pan  in  the  manory  after  partition  be  hath  a  ttuixl  part  off 
the  manor.  But  Blenco  was  of  opinion,  that  the  making  of  partition  was  a  revocadoOf  Ffuem 
E'P*  54a*  pi*  735*  Mich.  *  1683.  in  C.  B.  ^Vsbb  v.  TtmpU, 

*  This  feems  mifprinted  as  to  the  year,  Tracy  and  Blinco  not  bang  then  jufttoes.  ^— «•  And  hf 

1  MS.  cafe  of  Sir  Richard  Tempi e'sy  Mich.  4  Ann.  C.  B.  it  feems  to  be  S.  C.  and  held  that  it  was 
pot  t  a  relocation,  for  in  every  revocation  there  are  three  things  required  f  ift,  That  thedovilbr 
ihould  czprclUy  declare  his  mind  that  his  will  Ihould  be  revoked,  idly.  That  the  eftate  devi(«d 
ought  to  be  altered,  which  is  an  implied  revocation.    3dly,  That  the  thing  devKed  be  altered. 

ir*45J  7^  K.  ityxMfiur  tenements  to  his  wife  in  fatisfadtion  of  ber 
dower,  with  eleaion  to  take  the  dower  or  the  legacy.  Afterwards 
A«  fild  one  of  the  tenements  and  died  widiout  new  piiblicasion« 
The  wife  infifted  to  have  (atisfa^fcion  for  the  tenement  fold.  Per 
Ld*  Chancellor  (be  muft  take  the  will  as  it  was  at  the  time  of  the 
death  of  her  hufband,  for  till  then  it  is  no  will;  let  her  chpofe  the 
one  or  the  other,  but  (he  may  not  have  both.  Decreed  according^ 
]y.     2  Chan.  Cafes  24.  Hill,  31  &  3Z  Car.  2.  Axtedl  v«  AxtdL 

8.  A  deed  oftruft  made  by  way  of  caution  by  a  melanchqlick  per-* 
fon  to  prevent  a  forfeiture  in  a  cafe  which  never  happened,  4p  hq 
revocation  of  a  willt  2  Chan.  Rep,  2|0.  32  Car.  2*  Coles  v« 
Hancocic, 

9  Tenant  in  tail  makes  Y\%  will  and  devife$  bis  land^  and  then 
hj  bargain  and  fail  inrolled  makes  a  tenant  to  the  pracipe^  again/§ 
fvbom  4>  cdnpnon  recovery  isfuffered  with  voucher  of  x^^nssit  in  tail  tq 
the  ufe  of  himfelf  in  fee,  this  is  a  revocation }  for  by  the  bar^n  and 
fale  and  recovery  all  the  eftate  is  altered  after  me  will,  3  Ijcy^ 
108.  Hill.  74  Car,  2.  C,  B.  Pifter  v,  Difter, 

10.  A-  devifed  land  to  be  fold  by  his  executors  for  payment  of 

his  debts,  and  after  conveys  it  to  trufleesfor  paynunt  of  debts^  this  is 

a  revocation*    2  Chan.  Cafes  i  j6«   Trin.  34  Car.  %•  Culpepper 

V.  Afton. 

Ihid.  34s.  II.  A.  devifed  land^  and  afterwards  mortgaged  the  fame  in  fse^ 

Mi  ?i^^68     '^h'^  1^  ^  revocation  in  law,  but  otherwife  in  eouity)  per  Chufchill 

s.'c/Ld.^*  Matter  of  tbeRolls,    W^xru  329,  pi.  325,   Trim  i,  Jac,  2,  H^Jl 

Chancellor    v.  Dunch* 

eanfirined 

the  decree,  and  declared,  that  though  it  was  a  revocation  at  law,  yet  in  equity  it  iball  ndt  h^ 

tiken  for  a  toral  revocation,  hut  the  JUw(hJMI  bt  admittrA  to  tU  reiemfiiom :  for  the  intent  of  ma^* 

Ing;  the  pioitgage  could  be  no  other  than  only  to  ferve  his  fpecial  parpQCe  of  borrowing  money 

Co  fupply  his  prefent  occafions.^     ■  ■  2  Clian.  Rep.  297.  299.  Hall  v.  Bench.  S.  C  decreed  Snd 

affirmed  accordingly, 

I2«  The  ftatute  of  frauds  has  not  t^k^n  aw^y  revocations  of  Iaf( 
wills  ^  a^s  in  Lt^\  as  if  the  teftator  fl^ould  afterwards  make  a 
feoffment  contrary  to  the  will  or  any  other  a£l  inconfiftent  with  iti 
but  fiich  revocations  remain  as  they  were  before  the  making  of  this 
ftatute.. ^  Cited  CarA.  8n  Mich,  i  W»  &  M.  in  B.  R.  to  have 
been  fo  held  per  CMmmia  dieir  argument  m  ^^Q  Q9k  of  ]Ecclefl:oa 
v«  Speke, 

I3»  At 


DeOift.  24c 

It.  A*  devifi|4  a  A^  ^  ^is  Jaugiterj  and  stfterwards  A.  renews-  N.  Ch«  lu 
theuak\  whether  this  is  a  revocacion  ?  aVern.  200.  Hill.  i6ao.  162.  s.c« 
AlWv.Earle.  .  ^    [^^^1. 

a(iAexiiig  Mv^W/f  amoantej  t^  a  new  publication.-*— -But  where  a  devife  is  to  J.  S.  and  liis  heirs, 
if  J.  S.  die,  a  new  (rablication  after  his  death  will  not  carry  it  Co  his  heir,  a  Vern.  209  Alford 
V.  Earle.    Oices  PL  Com.  34a*    Brett  t.  Rigdeo.'  «U  is  arevocatioOf  Goid^.  93.  pi.  6. 

Trm.  3^  Blis.  bf  all  tt^  juftices.  Aihby  ▼.  Laven  Glbb.  zaS.  per  Uolc  Ch.  J.  cius  GoltUb. 

^j.  -^—  It  M<^.  ia6.  S.  C'  (itedby  HoltCb.  J. 

I4«  A  d^yifed  lands  in  truft  f#  pay  dehs^  and  then  U  pay  his  wife  All  the 
ZQoL  per  annum  for  her  life,     A.  lives  many  years  after,  and  his  commif^'^* 
debts  incr^ed  from  2500I.  t«  10,000  L  the  truftees  being  bound  fionersheli 
with  him  for  8000  !•    A.  by  deed  and  fine,  in  which  his  wife  ihe  that  neither 
now pIair|tilF  joined,  conveyed  thepremijfes  to  the  Jlaid  trufiees  and  ^^^^T^ 
their  heirs  to  fell  to  bay  debts^  and  the  furplus  to  htm  and  his  heirs,  fine,  n<ir 
If  diis  was  a  revocadoii  of  the  will  as  to  the  200 1.  per  annum  to  the  deed  of 
wife?  orif  dicfuiTilusafter  the  debts  paidifaall  not  he  liable  tp  the  |,;"f\J^^f^ 
200 1,  perannomr  decreed  for  the  wife.    2  Verm   241.  ph  225.  revocation 
Mich:  1691.    Lady  Vernon  v,  Jones  &al'.  of  the  will, 

being  mn4e 
ffMT  ^trticHlar  pu^tif  but  that  after  debts  paid,  the  widow  is  to  have  the  tool,  per  ann.  Chan. 
Free.  32  S.  C.  -.-——»«  The  devife  of  the  aool.  per  ann.  was  m  tmditicmjht  rt/tafed  btr  dowtr* 
Chan.  *  Free*  3a.  Vernon  v«  Jones.  — ~—  a  Freem.  Rep.  117.  pi.  133.  S.  C.  all  the  three  com« 
mifitioen  wereof  opinioBt  that  the  rur]>liis  being  tn  bis  own  right  heirs,  that  was  Hill  in  bis  own 
l>r>u-er,  and  fbould  be  fubjedt  to  his  difpofal  by  the  will;  and  the  cafe  of  Hall  v.  Dench  was  citedi 
i\  here  ^htr  a  devife  of  lands,  the  Uevifor  made  a  mortgage  infee>  and  adjudged  thai  the  devifee 
Ibould  have  the  equity  of  redemption.  ^r       ^-y 

1 5.  Bargain  ^ndfale  ufithout  inrolmenty  and  a  grant  of  reverjion  Wentw. 
without  aitommeni  WiU  revoke  a  will,  and  yet  thefe  are  void  adb.  ^^^  j][** 
Arg.  2  Salk.  592.  pi  i.  Trin.  5  W.  &M.  in  B.  R.  "    **  **' 

16.  deration  ofe/iatej  as  from  an  eftate  tail  to  a  fee  Cmple  by  a  So  by /mt. 
common  recoveiy  fuffered  after  mafcing  the  wilj[  is  a  revocation,  rer  z^*^*^^/ 
Trevor  Cb.  J.  Gibb.  241.  cites  it  as  adjudged  in  Show.  Pari.  Cafes  f^v!J^T««^ 
154.  [Trin.  1695.]  in  4<d.  Lincoln's  cafe.  «««.  GoidOK 

9;;.  pi.  6. 
Aihby  ▼•  Lever.        Wentw.  Off.  Execucor  aa.— *So  it  is  ai  w«U  of  a  forrender  im  iauj  as  in 
fa^  Weotw.  Off,  £3(eca(or  ai,  13.— .— ifw/  a  ifort  covemmt  to  mmkifittb  aberatMns  of  eftate,  is  not 
oCitfelf  fafficieot  revocation  without  an  a^bial  alteracioo.    Wentw.  0£  Executors  aa. 

17.  A«  being  an  earl  and  feifedof  a  eood  eftate,  which  he  then  Abr.  £q. 
intended  Ihouldgo  with  the  title,  made  ieveral  wills  to  that  purpofe  ^f][^T*in.* 
principally,  and  with  very  little  variation.  .  But  at  length  entertain-  1695.  s.'c. 
jng  fome  thoughts  of  marrying  M.  S.  he  by  leafe  and  releaft  convey-  —1  Freem. 
fid  bis  whole  eftate  to  J.  N.  and  J.  R.  and  their  heirs,  to  the  ufe  of  pj*^"^*^*' 
4^  tend  bis  heirs^  till  the  intended  marriage  Jhould  take  effeCt^  and  £ari  of 
after  ^en  as  to  part  in  trufl  for  his  intended  vjifr  and  her  heirs  and  Lincoln's 
aj^gnsfar  every  and  as  to  the  reft  t^  other  ufes,  with  a  provifo  of  ^[^^.^J* 
power  of  rewcation  by  his  laft  will  and  teftament,  or  any  other  that  it  war 
deed  in  writing  attefted,  &c.  and  for  want  of  fuch  after  to  be  made  a  revoca- 
will  or  4^ed,  then  in  truft  for  A.  his  heirs  and  affigns  for  ever.  V °"' ?J!f 
A  died  without  marrying ;  the  devifee  in  the  former  wills,  and  who  upmappeal 
Succeeded  to  t)M  honour,  exhibited  a  bill  after  A's  death  to  fet  a(ide  it  was  fo 
^  deeds  of  leafe  and  releafe,  and  to  have  the  will  executed^  and  held  in  the 
among  other  things  infifted,  that  not  only  the  marriage  did  not  Lord!!  car^ 
Uke  tfk€tf  but  aUb  that  there  never  was  any  ferious  overture  made  ried  h?  two 

M  4  by  A.    lorUsonly* 
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by  A.  on  that  behalf.    But  the  bill  was  dirmifled,  and  that  difintT* 
fion  affirmed  in  the  Houfe  of  Lords,  Show.  Parliament  Cafes  154. 
Earl  of  Lincoln  v.  Roll,  &  al\ 
a  Pi-ccm.  18,  A.  devifed  to  his  fon  B,  a  houfe,  &c.  for  ggjeart^  if  tbrn 

vl^iltX*  ^^^^^  ''*''  fi  ^^^^  P^yi'^g  C.  his  fifter  40 1.  per  ann.  for  her  life. 
C.  LJ.  '  A.  afterwards  makes  a  kafe  to  J.  S.  for  ggvears^  if  three  lives  Uve 
Keeper  yj  long^  paying  50 1,  per  ann.  to  A.  and  his  heirs^  and  a  fine  paid  of 
ophlioli,  3^'*  decreed  at  die  Rolls  that  it  was  a  revocation.  But  reverfcd 
chain  wat  per  Wright  K.  who  held  it  no  revocation;  for  the  leafe  to  J.  S» 
00c «  revQ.  commenced  immediately  in  the  life  of  A.  but  B's  was  for  99  years 
wfeiT«/*U*  ^®™  ^'^  deccafe,  and  though  both  determinable  on  3  lives,  and 
ro  the  diat poffibly  J.  S's.  lives  might  live  longefl,  yet  a  reverjiartary  in^ 
uidgcsof  B.  iere/i  paffes,  and  will  carry  the  rent  referved  in  J.  S*s  leafe*  % 
of  ala^^    Vcm.  495,  pi.  446.  Pafch.  1705.    Ljunb  v.  Parker. 

19.  The  law  requires  a  continuance  eftbefanu  interefty  diat  the 
devifor  had  at  the  time  of  making  the  will  to  remain  unaltered^  even 
to  the  time  of  bis  deaths  for  that  any,  even  the  leafl  alteration  of 
this  intereft)  is  an  adlual  revocation  of  fuch  wilL  Per  Trevor  Cb« 
,  in  delivering  the  opinion  of  the  whole  court*  ii  Mod,  X57t 
[ill.  6  Ann.  &«  B.  in  cafe  of  Archer  v.  Bokenhanu 
'irr^  *''  20.  Js  where  there  is  a  tenant  in  taily  and  he  makes  a  will,  and 
I!I(:'/fw/«,  dcvifes  thefe  lands  away;  now  though  he  has  an  inheritance  in 
jivthi  Ut  *  thefe.  landS)  and  they  are  his  own,  and  be  could  difpofe  of  theabfo* 
^'i'^^A'  l^te  inheritance  and  fee  fimple  by  fine  and  recovery,  yet  if  a/ier 
flrs^u  rlni'  '^^  making  fuch  will^  at  any  time  before  his  death,  hefuffers  a  re* 
\>^ry  f  the  co-very  to  him  and  his  heirs,  and  alters  the  eftate  from  a  tail  to  a 
vjevfhimj^/f  fee,  this  is  fo  *  far  from  making  his  will  good,  that  it  is  axi  adhialre^ 
iv/«J;X«/  vocation  of  the  will,  yet  he  was  owner  of  the  land  when  he  made 
ij^'tmiU,  the  unll,  and  is  no  more  now,  but  only  the  eftate  is  altered,  and 
tMsisare-  he  has  now  another  fort  of  fee.  Ji  Mod*  157,  158.  ia  cafe  of 
^ocPtion  of   Aj.^,^^^  ^  Bokcnham. 

Wms's  Rep-  163.  pi.  40.  Hill.  1732.  ManvooU  v.  Turner* 

1^47  J  21.  And  furtber^  where  there  is  tenant  infeeJimpUy  and  he  Jlf-» 
vifes  his  lands  away  to  another,  and  after  that,  and  fometime  be- 
fore his  death  makes  a  feoffment  of' thefe  Jands  to  another,  to  tbe  ufi 
of  hwifelf  and  his  heirs  \  though  this  to  fome  purpofes  is  no  altera- 
.  tion,  for  he  is  abfolute  owner  of  the  eftate  as  before,  yet  this  does 
not  make  the  will  good,  but  it  is  a  revocation  thereof  j  and  fo  it 
was  adjudged  in  the  cafe  of  Lord  Lincoln,  though  fo  fmall  an 
^Iteration  was  in  the  eftate^  i\  Mod;  i  j8.  in  cafe  of  Archer  v, 
Bokcnham. 

2^.  If  a  man  dcvlfdh  lands  infee^  and  afterwards  mortgages  tbe 
fapie  in  fee  to  another,  this  it  no  total  revocation,  but  the  equity 
of  redemption  (hall  pafs  by  the  devife.  Admitted  to  be  a  fettled 
rule  in  chancery,  i  Salk.  158;  pU  xo«  Mich,  $  Ann,  in  Cane* 
York  V,  Stone, 

22*  A.  articles  to  furcbafe  Idndy  and  devifed  thofe  lands,  anj 
after  the  date  of  the  will  takes  a  conveyance  to  himfelf  and  hik 
heirs  \  Quaere,  whether  this  be  a  revocation  ?  2  Vem.  680^  at  the 

pd  gf  pl»  604.  Hill«  J 7 u.  Qre^nhiU  v,  (;^rccpbilU 
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24-  A.  bv  his  will  dated  in  1708,  'gave  fcvcral  pectiniary  and  ipc-  Wmt^tRep. 
cUick  legacies,  and  then  gave  all  his^eal  and  perfonal  e/tatey  after  p^^[{g^  *'^* 
ail  his  debts  and  legacies  paid,  to  B.  on  condition  he  took  the  name  of  Huband,* 
A.  upon  him,  and  the  hetrs  male  of  bis  body\  with  divers  remainders  m  a  diffc- 
over;  afterwards  in  1709,  A.  together  with  J.  S.  his  truftee,  by  "°V^"^* 
leafe  and  releaje  conveyed  kversl  manors  to  tru/lees  and  their  beirsj  to  Praa. 
the  ufe  of  bimfelffor  lifey  without  impeachment  of  wafte,  and  that  Conv.  jy. 
the  tru/lees  and  their  heirs  Jhiuld  execute fuch  conveyance  and  convey-  pj^^^^'J^j 
ances  thereof,  as  A,  by  writing  under  his  hand  arid  feal,  or  by  his  v.  Ld.  Fau- 
laji  willy  Cs^r-  fiould  dire£f  or  appoint.     In  17 10  A.  died  without  conbergc, 
altering  or  revoking  the  faid  wUi,  or  malcing  any  other  appoint-  SjJS^^;^;^ 
ment  touching  the  faid  rrai  eftate.    Decreed,  that  the  leafe  and  re-  the  coftrer- 
ieafe  was  a  revocation  of  the  will*     Abr.  £qu.  Cafes,  412*  Mich*,  ance  men- 
171a.  PoUen  V.  HuAand.  J^",^^^ 

of  fnch  appomtxnent,  the  trull  fhould  be  to  the  ufe  of  him  and  his  heirs;  and  i^d,  402.  Lord 
Chancellor  faid  that  this  cafe  was  afilrmed  in  the  Houfe  of  Lords. 

as.  Sir  Michael  Armyn  devifes  lands  to  an  escecutor for  payment  of 
dthtSy  and  recites  that  a  particular  fchedule  of  them  was  annexed  to 
the  willy  remainder  over ;  afterwards  he  mortgages  part  of  the  (ame 
lands,  and  pays  moji  of  the  fchedule  debts  with  the  ntoney.  Decreed, 
that  this  mortgage  is  not  a  revocation,  neither  in  all  nor  part,  and 
that  the  will  ought  to  extend  to  all  the  debts  that  fhould  be  oiuing  at  the 
time  of  bis  deaths  and  not  to  the  fchedule  debts  only^  and  that  the 
mortgage  was  only  a  fecurity,  and  not  an  appointment  how  it  fhould 
be  made,  but  this  decree  was  reverfed,  but  without  prejudice  to  the 
heir  at  law..    MS.  Tab.  May  21,  1717*    Bernadiiton  v.  Carter. 

26.  A  man  had  five fonsy  and  by  his  will  gave  a  college  leafe  to  his  ^^-  was 

fecondfony  and  having  made  a  fuitable provifion  by  bis  will  for  all  his  j^r^^^^^' 

ether JimSy  bequeathed  the  furplus  of  his  ejlate  among  all  his  five  chil-  and  by  his ' 

dren-t  after  which  the  teftator  renewed  the  college  leafe^  and  the  eldeft  will  dnnfrd 

fon-brought  his  bill  as  one  of  the  refiduary  legatees,  for  his  fhare  of  '^y^  j^^^f ' 

this  college  leafe,  llippofing  the  devife  of  it  to  the  fecond  fon  to  be  fmTtttAfrrl 

revoked  by  the  fubfequent  renewing  thereof}  and  this  being  at  that  '^  nidUuje^ 

time  folemnly  debated,  theMafler  of  the  Rolls  held  it  a  cafe  of  very  '''f^'*^^<^ 

great  confequence,  *  and  that  it  might  prove  very  incpnvenient,  and  I/«  ^^  j&,> 

an  hardihip  to  conilrue  that  to  be  a  revocation  of  the  bequefl:,  which  htiriff^r  th^tt 

in  all  probability  was  intended  for  the  benefit  of  the  legatee;  his  ^'^'^*   j^*' 

Honour  therefore  ordered  the  mafler  to  flate  the  matter  fpecially,  this^was  ^ 

and  referved  cofls ;  whereupon  the  eldefl  fon  was  well  adviled,  and  revocation 

proceeded  no  further  in  this  caufe,  but  permitted  the  fecond  fon  to  of  ^^e  will 

enjoy  the  leafe  devifed  to  him,  notwithftanding  the  pretended  revo-  articular  1 

cation  by  the  renewal;  fo  that  the  authorities  were  rather  for  the  fur  by  the 

plaintifi^than  againft  him.     3  Wms's  Rep.  168.  cites  it  as  heard  at  ''i"]*  "*^t^ 

the  Rolls,  the  J5th  June  1722,  in  the  cafe  of  Adean  v.  Templar.      \J^^^  "^^^ 

teildt  >r  had  pat  all  out  <  f  him,  and  devefted  himfelf  of  the  whole  intered,  fo  that  there  beias 
lUiL^i  a  c  left  for  the  devise  to  work  upon,  the  will  muft  fall,  and  the  new  purchafe  being  of  a 
freeljold  defcendihle,  could  not  pafs  by  a  will  made  before  fuch  piirchafe ;  aii  J  Ld.  Chancellor 
fVoiMlcrcd  that  this  cafe»  which  muft  often  have  happenedi  bad  not  been  before  determined.  | 
Wind's  Rep.  166.  170.  Hill-  1732.  MarwooU  v.  Turner.  ^X  \  a9i\ 

27.  A.  having  a  wife  and  two  daughters,  devifed  to  his  wife  fix  And\vA 
bovlps  io  bar  of  dower,  and  all  his  real  and  perfonal  eftati  to  his  inrdmip 

daughters  *^^°«5bttttt 


^^  daujAtts^  m  jmttUs^  otd  €^  in  aa^i^wiim  rf-Ai  marriage  ^ 

^u^af.  7-  *•  ^'^*  ^*  ^^^  (hughUfs^  ctvcnants  U  fettle  a  moiety  «/"  Am  r «r/ 

ttrtiiartisUs  ffiat$  t»  tb^  Up  9f  kimle^  fut  Ufs^  xecKiApAi^  t9  ^^e  ufe  $f%  S.  and 

cntipred  in-  ^£b  for  jdifir  livf^s,  4c.    L«r4  C.  Kin^  hdd  diis  to  be  but  a  co- 

^^t^a^^i-  ^^BP^at,  9iyl  tbprpfqcc  at  law  iio  revpcatioo  of  the  irill  which  dif- 

tilconfrmnf  wf^  pf  ^c  resd  fftate,  but  It  i()eingyir  a  wJuable  confideratim^  was 

hiivaiij^ih'  i|i  equity  ^||^alq^nt  to  a  conveyance,  and  confcquendy  in  equity 

^J^utli  A  f^VPfatjon  of  the  will  as  to  the  moiety  of  the  fix  houfes  devifed  to 
vhich'coo-  his  wife,  fo  that  J.  S«  was  intitled  to  one  dear  moiety  of  the  real 

Urinadoa  eftate^  but  (be  ^  have  a  fatisfadion  out  of  the  other  moiety,  and 

Z^a/fJo^^  the  other  K^due  of  the  moiety  to  be  between  the  two  daughters 

viV/,  a/if  «W^Ily*     9i  Wms'?  Rep.   328.  332.    Hill,   i/as.      Rider  v* 

he  hzd  Wager. 

wrote  it 

over  again,  or  had  afterwards,  for  avalaable  confideration,  affigned  over  a  moietf  of  his  red  and 
perfonal  cftate  to  hU  faid  daughter,  hf  which  the  faid  moiety  fo  difpofed  of  did  no  Longer  ora- 
tinue  any  part  of  A'^  eftate,  fo  that  by  dev^ng  afterwards  a  nuMety  of  his  real  and  perfonal  eftace 
it  muft  be  intended  the  remaining  moiety 'only,  and  to  have  divided  that  moiety  into  moieties,  a 
Wms's  Jlep.  ^2$,  333.  HiU.  1725.  Rider  v.  Wager. 

2$.  Grant  ofrwerjtcn  without  attornment  is  a  revocation,  diough 
the  land  did  not  pais  by  the  grant  for  want  of  attornment.  Went 
OfF.  Executors,  22. 

20.  Some  hold  that  if  devifor  makes  but  a  leaje^  leaving  the  fee' 

fimple  as  it  was^  this  amounts  to  a  revocation,  but  o(  this  Qasere, 

and  if  a  difference  may  not  be  between  a  leafe  for  years  and  a  leafe 

for  Hfty  which  alters  the  freehold.    Went.  OfF.  Executor,  22. 

MS.  Rep.*      20.  Dorothy  Kirby  by  her  will  taking  notice  that  fhe  was  tenant 

l^hlrvT.  '*  ^onunon  by  devife  of  her  father  widi  E.  Vaughan  wife  of  Richard 

Kirbj.   '     Vaughan,  to  therii  and  their  heirs  for  ever,  equally  to  be  divided 

between  them  of  the  manor  of  South-Bemfleet,  &c.  did  devife  unto 

Edward  Luther  and  John  Kirby  and  to  her  daughter  E.  IVright  and 

their  hcirsy  all  and  lingular  her  moiety  of  thejaid  manor  ana  landsy 

upon  trufl  to  fell  the  fame,  and  by  the  money  arifing  by  fale  fhcr 

debts  and  funerals  being  difchargea)  to  pay  unto  her  fon  John  Kirby 

J 00 1,  and  to  his  two  children  John  ana  Elizabeth  Kirby  5C0I.  a 

piece  at  their  ages  of  twenty-one,  and  in  the  mean  time  to  place 

out  the  faid  two  fums  of  500 1.  atinterefl,  and  to  apply  the  fame 

for  the  education,  and  maintenance  of  the  faid  children,  occ. 

The  (aid  Dorothy  Kirby  and  Richard  Vaughan,  and  the  iaid 
Elizabeth  his  wife  came  to  an  agreement  to  divide  the  faid  manor 
and  lands,  and  thereupon  by  indenture  bearing  date  16  May  1722, 
between  the  faid  Dorothy  Kirby  and  the  faid  Richard  Vaughan  and 
r  I  Ao  ]  Elizabeth  his  wife  of  the  one  part,  and  C.  Jeflferies  and  John  Rhet, 
^  Gent,  of  the  other  part,  reciting  and  taking  notice  that  the  faid 

Dorothy  Kirby,  Richard  Vaughan  and  Elizabeth  his  wife,  had 
agreed  to  make  ajuft  partition  of  the  (aid  manor  and  lands,  there- 
fore they  did  feverally  covenant  to  levy  a  fine  of  all  and  fingular  the 
mefTuages,  farms,  lands,  tenements,  woods  and  hereditaments,  in 
the  faid  indenture  particularly  defcribed,  and  declared  the  uTes 
thereof  as  to  certain  farms  and  lands  in  the  fame  indenture  particu- 
larly defcribed  to  the  ufe  of  the  &id  Dorothy  her  heirs  and  aligns 
for  everi  and  as  t9  all  pth^r  Qlei^lages,  farms,  lands^  tenemeots, 

woods 


fcribed  of  which  no  uie  is  decI^Mred  ta  the  ffoa  Dorothy  KirSy^  %o 
the  Qfe  of  .the  faid  Richard  Vaughaaajod  £li^b^th  h^  wlff^  ^tir 
heirs  and  affigns  for  eirer,  which  laid  iine  ^  Wii;(i  aQcorduigly* 

In  ibt  year  1724,  the  &id  VofOitj.  Kirby  def»ar^^  thU  life 
without  revoking  or  altering  her  iaid  witt  and  i^iC^  ^  laid  Jo)^ 
Korby  ber  only  Spiu 

Lord  Chancellor  dechpred  that  the  wi^  of  the  l^id  Dorothy  wp 
wcU  proye^  but  the  queftion  arifing  whether  the  de^  d^led  16 
May,  I7aa,  and  the  fine  levied  purfiaant  thereto  were  qot  f^.r^vpcf - 
don  at  the  faid  w^l^  wberenpoh  hi^  lonUHip  referr^  it  to  the 
judges  of  his  majefty's  court  of  B.  R.  ati  W^ihninHei^  wh^  were 
defired  to  give  their  opinion,  and  certify  tp  the  cpurt,  wbftbor  ^e 
will  of  Dorothy  Kirby  dated  as  January,  1719^  A$  tp  the  d^vife 
of  the  lands  therein  contained  was  revMed  by  the  df  od  <^  the  16 
May,  in2j  ^umI  the  fine  ]evi^  in  purfuance  thereof,  and  wb^er 
die  faid  Dorothy  Kirby's  ihare  of  the  lands  cont»ni;d  in  tfa^  ^d 
deed  of  16  May,  1722.  and  the  fine  levied  thereon,  or  aqy  pairt 
diereo^  did  pais  by  me  will oC the  (aid  t)orotly  Kirby? 

To>vliich  queftion  die  judges  returned  th^  fciUpwing  opinion,  (ym») 

We  are  of  opinion  that  the  will  of  the  faid  Pprouiy  Kirby  is  not  3  Wms's 
revoked  by  the  dee^  dated  16  May,  172^  and  the  fifie  levied  in  l^ep-  i69i» 
purfuance  tbereoi^  and  th|it  the  faid  Dorothy  Kirby's  (hare  of  the  '^e  noS*"* 
lands  contained  in  the   faid  deed  of  16  May,  I722t   and  the  there  cites 
fint  levied  thereon  do  pais  by  die  will  of  the  fiiid  Dorothy  Kirby.  of  ^*  ^'/^ 
the  a5  Jan.  1719.    Raymond,  F,  Page,  E,  Probyn,  W.  Lee.  Ihc'uf 

Chancellor  coocurred  with  Uieopioioa  of  the  judgeSt  and  ordered  that  the  faid  feTerai  trufts  in 
the  faid  will  ihould  be  eCtabliihod.  But  adds,  that  if  A.  devifes  lands  and  levies  a  fine^  and  the 
capcion  and  deed  of  ufes  are  before  the  will,  but  the  writ  of  covenant  is  returnable  after  the  will^ 
this  feems  a  revocation  i  becaafe  a  Une  operates  as  fach  from  the  return  of  the  writ  of  covenant^ 
apd  not  from  the  caption.  See  Salk.  341.  Lloyd  v.  the  Lord  Say  and  Seal.  And  yet  this  is  a  hard 
cafe,  fince  by  the  caption  the  party  conxifor  does  all  his  part,  and  the  reft  is  only  the  aft  of  the 
clerk  or  his  attorneyi  without  any  particular  inftnidions  from  the  party. 

31,  Though  a  ewinanf  or  articUs  do  not  at  law  revoke  a  will, 
yet  if  entered  into  fir  a  V4tluable  c&nfidir^timy  amounting  in  equity 
to  a  conveyance,  they  muft  confequently  be  an  equitable  revocation 
of  a  will,  or  of  any  writing  (as  by  a  feme  covert)  in  nature  of  a 
will.  2  Wqis's  Rep,  (624.)  Trui*  1731.  by  La*  C.  King,  Cot- 
ton V.  Layer* 

32^  John  Stamp  by  will  30  Nov,  1721,  druifid  fill  hif  nsl  and  MS.Rep. 
ferjcnal  iftaU  to  Hwafty  Froamt^  and  Spillet^  upon/rueral  trvfiifar  ^\^'^^^ 
fharttUsy  &c.  for  di^entmg  teachers,  hz.  and  'jtb  Decembir  fiUow^  Spinetl**.^ 
ing  bj  leafe  aTtdreleafey  as  wellfir^  and  in  confideration  of  the  naiu-^  3  Wms's 
ral  kve  and  ajfe&ion  which  hi  h^re  unU  his  well  hloved  cou/ins^  tht  ^^P*  344* 
frid  Hmvfi  and  Froame^  and  his  kelnftd  friend  the  faid  SpiUety  as  of  tlh^xZi 
10/.  John  %Xaxapiltkett&9^ corruejidaU his  realtjiate  (about  160I.  qnitefo 
per  ann^)  U  the  faid  Houfe^  Fr$mi  and  SpilUt  and  their  heirs j  to  ^^• 
the  vfe  of  them  and  their  heirsj  with  a  power  of  revocation  upon  a 
Under  ef  lox.  andafier  nth  ef  fame  t^eceinber^  John  Stamp  by  a 
deed  of  iak  gone  all  bis  perfonat  eftate  to  the  fame  Hoivfe^  Froomey'  [  1 50  1 
and  SpilUt  of  the  value  of  about  11  cool,  referving  the  inter ejly  i^c. 
t9  himfelf/or  his  l\fe^  and  in  January  following  John  Stamp  tejlator 

diid^ 


iiii^  and  Howfe^  Froome»  and  SpiOct  obtained  adnuniftration  (as 
'  tmftees)  eum  teftamento  aimexo.*— JSjr  the  will  an  annuitj  rfi^k 
fir  annum  is  given  to  th  heirs  at  law. 

Bill  bj  plaintiffs  as  heirs  at  law  to  have  a  conveyance  of  the  red 

iflate  as  a  truft  refuhing  to  them  uponjuppobi&n  that  the  deeds  were 

'  a  revocation  rfthe  willj  and  no  ufe^  &c.  miliciently  declared  upon 

the  deeds  or  otberwife  to  have  two  annuities  of  15L  per  annum 

eadu  and  fome  lencies  under  the  will,  &c. 

Mr.  Attorney  General  &  al'  for  the  {daintiffs*— This  is  a  refiilt- 
ing  truft,  the  conveyance  being  without  conJideration,  &c.  and 
cited  Co.  Litt.  22.  2  Vern.  571;  City  of  London  and  Garraw^ 
and  Randal  and  Hoop,  Ibid.  2  Vern.  and  Pollen  and  Hufband. 

Sollicitor  General  for  the  defendant.  Here  is  no  truft  to  refuH; 
the  conveyance  of  the  real  eftate  is  abfolute ;  it  is  exprefted  to  be 
for  natural  love  and  affedUon,  and  is  to  the  grantees  and  their  hein 
to  the  ufe  of  them  and  their  heirs;  fo  here  is  no  room  for  any  inw 
plied  truft  at  common  law,  and  before  the  ftatute  of  ufes  a  feoff- 
'  ment  for  natural  love  and  afFedion  would  have  been  fufficient  to 
carry  the  ufe  as  well  as  the  legal  eftate  j  fo  in  a  covenant  to  ftand 
ieifed,  &c.  Refulting  truft  is,  where  a  truft  is  raifed  and  but  part 
difpbfed,  tucc,  but  here  no  truft  is  raifed  for  any  purpofe,  &c.  And 
where  a  conveyance  purports  to  be  made  for  tne  bt»iefit  of  A.  it  is 
contrary  to  the  ftatute  of  frauds  to  fiiy  or  prove  it  for  the  benefit  of 
B.  &c. 

Lord  Chancellor.  The  will  begins,  I  John  Stamp  having  made 
my  eyes  my  overfeers  and  my  hands  my  executors,  &c,  ineending 
by  this  to  perfuade  the  world  that  he  had  difpofed  of  his  whole  eftate 
in  his  life-time,  and  fo  to  difappoint  his  wife  of  the  proviiion  he  had 
agreed  to  make  on  her  marriage  and  her  option  to  take  by  the  cuf- 
torn  of  London,  and  after  fpecifying  the  trufts  gives  the  truftees, 
Howfe,  Froome,  and  Spillct  320 1.  a  piece  per  annum  for  their 
trouble  and  pains.  - 

The  will  aiid  codicil  thotigh  dated  28  March  1721,  yet  were 
not  executed  till  30  Nov.  1721,  then  follows  the  conveyance  of  the 
real  eftate  and  the  grant  of  the  perfonal  eftate  for  the  fame  confide* 
ration  of  natural  love  and  afiedion,  &c.  2  January  following  tefla- 
tor  died,  and  then  a  bill  brought  by  the  widow  and  decreed  her  a  * 
4  moiety  of  the  perfonal  eftate  and  dower. 

As  to  the  truftees>  who  now  fet  up  for  themfelves,  they  have 
a£led  inconfiftently,' they  proved  the  will  and  paid  the  151.  per 
annum  till  lately,  &c.  and  bill  is  now  brought  by  the  heirs  at  law 
for  a  reconveyance  of  the  real  eftate  and  for  a  diftribudve  fliare  of 
the  perfonal  eftate.  And  i ft,  taking  of  the  deeds  as  diftin<S  from 
the  will  they  are  a  compleat  difpolition  of  his  real  and  pprfonal 
ellate.  No  fraud  appears,  and  though  the  conveyance  .be  volun- 
tary and  not  good  againft  creditors  or  the  cuftom  of  London,  yet  it 
is  good  againft  the  heir  at  law,  and  the  conjideration  as  to  the  real 
eftate  being  10  f.  money,  that  is  /undent  to  raife  the  ufe,  and  for 
hve  and  affe£tion^  that  imports  a  bounty^  &c.  and  as  to  the  perfonal 
ejlatey.  there  is  an  intereji  rejerved  to  the  party  far  his  life^  &c. 

And 


And  anodier  thing  in  the  conreyance  <^the  real  eftate  which  <}e<- 
firoys  a  rcAilting  truft  is  the  power  of  revocation,  though  the 
.  firongeft  is  that  which  is  made  in  confideration  of  love  and  af- 
fedidn. 

But  die  difficulty  is,  that  it  d$es  not  a^ear  that  teftator^s  intent 
was  altered^  and  more  benefit  dejigned  hy  the  deeds  than  by  the  willy 
etndfi  all  to  be  confidered  as  one  tranfaffiony  but  then  it  is  objeded, 
that  the  deeds  make  a  revocation  of  the  will,  and  then  all  refults  [  15^  J 
for  the  heir,  but  is  ifot  clear  that  this  is  a  revocation  of  the  trufts 
of  the  wilL  The  legal  eftate  is  not  given  to  the  truftees  but  upon  a 
Wttingency  if  bis  vnUfhouldbe  diffuted.  And  therefore  now  to  com- 
plete teftators  intent  by  his  will,  whereas  he  had  given  his  truftees 
his  eftate  upon  contingency  only  he  nowcives  them  the  fame  abfo* 
lutely.  And  therefore  as  oy  tbe  will  they  nad  the  equitable  intereft; 
upon  tnift,  diey  now  have  the  l^al  intereft  but  ftiU  for  the  fiune 
^purpofe. 

This  is  not  like  cafes  put  of  revocations,  as  of  Pullek  av]> 
HuBAND,  tiiat  was  a  new  difpofition  totally,  fo  Ld.  Lincoln's 
Cass,  thofe  fliewing  an  alteration  in  the  intent  of  teftator,  not  i^ 
*  here.---Obj.  How  comes  teftator  if  mtended  only  to  complete,  &c« 
not  xo  refer  X6  his  will*  Anfwer.  It  is  plain,  teftator  intended  to 
defeat  his  wife  of  her  (hare  bv  the  cuftom,  and  therefore  might 
chink  diipofins  by  deed  might  oind  her  though  miftaken. 

It  s^ypears  the  execution  of  the  will  was  but  a  few  days  before  "      .   .   * 
date  <^  the  deeds,  and  does  not  appear  when  die  deeds  wereeare- 
cuted,  and  if  at  the  fame  time  with  bis  will  it  would  be  clear  with-* 
out  queftion,and  holds  that  it  was  the  teftator's  intent,  die  truftees 
Ihouid  take  nothing  but  according  to  his  wiUi  and  their  provii^  •  •  .  '^ 
the  willihewed  their  thoughts,.  &c.  that  at  that  time  they  looked  \,   ' 
upcHi  themielves  as  truftees  and  that  the  will  fubfifted,  and  now  they       :\ 
by  the  will  is  of  no  efFe^  not  a  legacy  to  be  -paid,  &c.    This      •  - 
while  the  matter  was  MD^  in  their  mmds,  and  before  they  had 
hardened  themfelves,  and  in  their  anfwer  £iy  they  are  to  have  the      ^    ' 
eftate  for  their  own  ufe  at  leaft  fubjedk  to  the  trufts  in  the  wilL 
Wherefore  holds  it  a  truft  in  them. 

As  to  forfeiture  by  the  heirs  ifi  cafe  of  coz|^overtin£  the  will 
as  to  the  legacie^  &c.  to  them,  it  is  given  after  to  me  truftees 
upon  the  fame  trufts  as  before  and  fo  revives,  them,  &c.  but  ,the 
truftees  paid  die  annuities  and  the  occaiion  of  difputing  die  wiH  is 
from  £a£b  after  the  virill  and  not  upon  the  will  itfelf,  butthis  is  hard 
for  the  truftees  to  infift  upon,  becaufe  they  at  tbe  iame  time  difputp 
die  will  and  would  put  aU  in  their  own  pockets.  ,, 

And  holds  that  there  is  no  pretence  for  a  refulting  truft^  the  wliole 
being  difpofed  o>f,  &c. 


(R.7) 


w 
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(R.  7)    Revocation.    In  Refped  of  the  Manner  0^ 

doing  it. 

X*  A  S  one  ought  to  be  i^  gooi  ^Jisaidntemify  at  tbe  dlfpolingi 
'^  £>  he  ought  to  be  at  the  revokings  and  as  he  aught  to  maloB 
a  will  by  hjs  own  direSion^,  and  not  by  queflionf,^  fo  ou^ht  he  tp 
revoke  it  of  hitaidf^  and  -not  iy  quefiionsifcx  Montague  Cb*  J-  a^id 
Aot  denied^  hy  any  other.  Cro.  J.  4.97.  pi.  .3.  Mich.  16  Jac*  B.  Vi» 
JA  cafe  of  'CranveU  v.  Saunders. 

2.  A.  bequeathed  his  blatk  gekUng  to  B«  axid  afterwards  ^ves 
iam  away^  prJitis  him  and  buys  anothft  black  gilding.  This  new- 
^ught  norfe  mall  not  pafsby  the  will^  becauTe  it  was  not  the  tefta^. 
4or*s  at  the  tipie^  of  making  the  will.  Wentw.  Off..  Executor  a  j. 
3*  If  Ak  by  will  in  O^d^er  in  one  year  bequeaths  bjs  crop  in  tbe 
XaVff,  andliYes  tp^e  toext  0(9:ober  12  month  ^nipUs-that  crop  and 
'inneib  'another  cropy  this  new  or  latter  crop  (hall  not  pals  by j&e  wi&» 
ahcl  the  fb^mer  cannot.    Wentw.  0£  Executor  23*  *  . 


l^S^T  0-)     ^^at  Aa  of  a  Stranger  Tlhali  avoid  a  Will. 

Diffcifin.] 

B. Le.  t^  Tf,  Jfitt^ngt!r  Sffiifit theJtvifor;  tf  belliMlNfiBile««-etttnri^ 
S-'jVfl. :      *"  *^  J«  void  39  H.  6.  18.  b.  ] 

4.  Mo.  S.'PA«i'^<ii^-fi6eti]flft.  tit.  in  pi.  16.  cites  39  H.  6.  S.  P..i-i«»*lt  f^eitm  it  ibitfM  bo 
according  td  m,Ui  39  -11.^6.  liS.  b.  (pi.  ^3.}*— -«>*->Br.  Devife,  ^1.  t5«  oitea  S.  C  '  i  ■ 
Fitzh.  Devibf,^  tj^-^ixm  S..C.%ui(  k  is  noc  S.  P.  nor  if  (be  pointy  ttmmeitt^ffi,  in  ^lorcaCc  in 
tbo  year-book* 


(T«)     What  Ad  (hall  be  a  Jlev:0C(Ui9a. 

I'tlncoafiSfency  in  the  Will,  or  devifing  the  fame  iThing 

tivke  in  the  fajne  WiU.] 

Won*  de-  .  (t,  T  N  «  toU,  vfAathtfiveral  Mffts  afmt  tbingi  Ac  bft  divife 
wT-Ijw    "        1  fliaii  take  effea.    Co.  Lit  112.  b.  ] 

^iTy  and  after  hy  thtjame  will  dvoifes  that  land  to  J.  D.  for  hfty  both  parts  of  the  will  (hill  {land  | 
and  in  conftru^^ioii  of  law,  the  devife  to  J .  D.  (hall  be  firft. 

So  if  a  devife  be  to  J.  S,  i*fuf  andafterwan^  in  the  fame  will,  the  land  be  devifed  to  J.  2>« 
infuf  they  are  jointenants ;  per  Anderfon.  And  Mead  faid,  that  cafe  had  been  often  movedy 
and  always  ruled,  that  the  devife  is  good  to  them  both,  and  they  (ball  take  as  tenants  in  commont 
or  at  Icaft  as  jointenants.    Cro.  £.  9.  pi.  2.  Mich  24  and  15  Eliz.  C.  B.  AnoA* 

Where  land  in  the  fame  will  is  firft  devifed  /»  otu  and  afterwards  to  another^  they  Ihall  taEe  it 
between  them  notwichftanding  my  Lord  Cook's  opinion,  that  the  latter  daufe  revoked  the  firft. 
Yern.  30.  ki  pl«  fl5<  HUL  Mi.  in  cafe  of  fane  v.  Fane. 

a.  Note; 


2.  Note;  tt  was  fiid  bjr  Dyer  and  Brown  jaftices,  dhal  if  aman 
devifeth  by  his -will  U  bisfffriy  a  manor  in  tail^  and  afterwards  by  the 
£une  will  he  devifeth  a  third  part  of  thtjame  lands  to  another  of  bis 
foHSjiiiefhf  this  are  joint-tenants.    3  Le«  ii»  pi.  27.  MIcd.  8 

Eliz.  in  C.  B.  Anon. 

3.  And  if  a  man  in  one  part  of  his  will  devifeth  his  lands  ti  A. 
infefy  and  afte|;wards  by  another  claufe  in  the  fame  will>  devifeth 
the  fame  to  another  in  fioy  they  are  joint-'tenants*  3  Le.  xi.  pL 
27,  Mich.  8  £liz.  in  0;B.  Anon. 


(U)   In  what  Cafes  the  w&ole  Eftate  (hall  be  revoked^ 
wbicb  was  before  devifed^  and  where  but  Part. 

{i«  t  F  a  man  feifed  in  fee  ievijes  it  to  y.  S.  infee^  and  after  Uafet 
^  it  to  y.  D.  for  yiars^  this  is  not  any  revocation  of  the  fee, 
but  only  during  the  years,     Mich.  38,  39  El.  B.  R.  between  Mon- 
tague and  Jemrys}  agreed  per  Curiam  and  coun{%  j 

[  2-  Soy  if  after  •the  devife  he  leafes  it  to  another  for  Hfej  yet  dils 
is  not  any  rerocation  of  the  fee  but  only  during  the  efbite  for  life, 
for  his  intent  does  not  appear  further  than  only  during  this  eftate.  L  ^53  1 
Mich.  j8>  J9  £1.  B.  R.  between  Montague  and  Jeffirys ;  agreed 
per  Curiam.  ] 

[3.  [AJ  if  a  faufband  foffeJfo4  of  a  term  for  40  jrears  dtaifes  it  to 
his  wife,  and  ofter  leafes  the  land  to  another  for  20  years  tol  dies; 
tbis  leafe  is  not  any  revocation  6f  the  whole  eftate,  but  only  during  - 
the  %oyears^  iiid  flie  wife  ilufl  have  ^  reffdue  by  the  devife.    Tb'      *     ^ 
E1.B.    Wacox'scafeofrent,  by  Gaudy.] 

[  4«  If  a  man  'deijifes  Bhek-acre  to  J.  S.  in  fee^  and  after  upon  f  Thisin 
marriage  between  him  and  A4  covenants  to  make  a  feoffment  of  the  (^.original 
fiid  Bfack-acre,  and  of  other  land  in  fee  to  the  ufe  0/  bini/i^ffor  but?e^^ 
Sfifj  the  remmder  to  its  new  wife  for  Ufe^  the  remainder  to  his  own  mifprinced. 
right  beiro^  and  after  *  inaies  a  feoffment  accordingly^  by  wliich  this  r*  '^^   1 
is  a  revocBtMh  of  flie  will  as  to  the  eftate  for  life  of  the  femei  yet  *^'  ^'7- 
this  is  not  any  revocation  ai  to  ^  fee  notwithiliiiding  he  nude  ^  ~' .  Y 
the  feoffment  in.  fee  to  the  fet)!&es,  and  limited  the  remainder  to  2.^.cranV 
his  own  tight  heirs^  for  tbis  is  prdyi^  his  old  reverfion  without  wf  the  notes 
ahsration.    M.  38^  39  EL  B,  K,  between  Mountague  arid  JcfFry^  ^'^^^ 
per  curiam  ^r«^.;  but  itfeciAs  this  i9  not  law,  for  his  intent  m^ 
Tears  to  have  it  by  the  new  HmitatiM  which  revoke!;  cne  wiiL 
Dabilatur,  >P.  41  £L  B.  R.  fame  cafe. }  .        ^  ^ 

5.  A.  by  win  deiufed  to  Bi  if$  fee^  and  afterwards  by  indenture  ••  ^^^^ 
toakes  a  leap,  for  If^^  of  the  w»  buids.  .This  We  |f  not  made  Ke^.  % 
to  the  fame  perfonj  mall  be  a  revocation  pro  tanto  only,  even  at  law.  Vem.  496. 
Crow  J.  49.  {dL  sto.  Mkh.  %  Joto.  Q.  B.  Coke  v.  ^^Uocic  ^«<'ch. 


6.  A  mortgage  Tor  years'  6f  lahdis  devifed  in  fee  is^a  revMatttfn  Aod  upon 
protantowiy.  C&an.  cafes  X  03.  Hill.  %7,ic22  Car.  2.  Barber  V.  J«»PPf*J 
Took  and  Lmdfey.  decree  U. 

C.  Jefiries  affirmed  the  fame,  ma  '<reclere8,thM  though  fach  tMnpLgO  W»  S  revocation  at  lav, 
yet  n  e^ui^  it  ihoold  aoc  be  ukea  for  a  total  nTocatioiip  but  the  deriiee  ihould  be  admitted  to 

tU 
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the  redemption  *,  for  the  ftiiaii  bt  the  iinottagor*s  inakins  ttte  roorCga|6,  cMd  be  no  obier  thtfl 
mly  toferve  hisjfccial  f^rf^jt  of  borrowing  money  tojupfiy  bis  prtUw  oceajms,  Vero.  342.  Mich. 
2685.  Hall  V.  Dttuth.— *•— S.  C.  cited  by  Sir  Tofeph  Jekyl  maiter  of  the  roUs,  and  faid  that  tl^ 
reafon  is  equally  applicnblo  to  mortgages  in  ne,  or  for  years.^^— «And  cited  alfo  Show  PirU 
Calbs  156.  Ld.  LiMeoLN  v.  Ro<.i,,  where  It  was  admitted  i»y  counlel  of  both  lide$>  that  a  niort- 
(age  in  fee  was  not  a  revocation  of  a  devife,  becaufe  (as  the  counfel  of  the  appellant  faul)  id 
equity  the  mortgage  makes  not  the  eilate  another's  (and  as  the  counfel  of  the  refpondent  uid) 
becanfe  a  mortgage  is  not  an  inheritance!  but  a  pej^onil  eftate*  i  Wms's  Rep*  ^9.  HUl.  1731 
in  cafe  of  Sutton  v.  Sotton. 

But  if  tht  pKttpipii  to  the  dcvijctf  it  is  a  revocation  in  toto»  but  otherwise  had  it  been  to  J 
'ilranger ;  per  CcL  Macclesfield.    Ch.  Prec.  514.  Harknefs  v.  Baily. 

A  mortgage  ty  knfe  and  rtltafe  anAfm^  is  only  a  revocation  of  a  will  deviiing  the  £mie  hods 
fr9  tanto.  Per  lA.  C.  King;  2  Wm'^  329.  3^4.  Hill.  1725.  Rider  v*  Wager.— —A  mortgage  fob* 
fequent  to  a  devife  is  no  risvocation,  but  pro  tanto  only*  2  Vei  n.  496.  cited  by  Ld.  Keeper.  Pafch. 
1705.  as  the  cafe  of  Hall  v*  Dunch.— — -Vern.  329.  pi.  32  5>  Trin.  1.  Jac  2*  S.  C.  at  the  RcdU  held 
accordingly  -^—S.  C*  cited  by  lords  commiffioners.  Mich.  1691. 1  Freem.  Rep.  1x7.  pU  xj).*—* 
Ibid.  203.  pi.  277.  Pafch.  1695.  cites  S.  C. 

The  reafon       y.  A  mortgagi  was  made  after  a  voluntary  fettlemcnt,  with  a 

noitgage  Pgwcr  pf  revocation  and  a  will  in  confirmation  of  fuch  fettlement* 

even  in  fee.  The  mortgage  is  a  revocation  pro  tanto  only,    Vern  97.  pL  84. 

is  not  a  Mich.  i682,  Perkins  v.  Walker. 

revocation, 

iSy  becaufe  the  mortgage  does  qkry  upon  the  face  of  it  a  defcafance,  and  it  is  not  reckoned  an 
inheritance  to  the  heir  of  the  mortgagee,  but  (ball  be  perfunal  eftateand  affets  to  pay  the  inorf- 
gagee*s  debts.  Arg.  Show.  Pari,  cafes  156.  in  cafe  of  Lord  Lincoln  v.  Roll  ■  And  becaufe 
mortgages  are  not  conjidered  as  conveyances  of,  but  only  as  cbargts  upon,  the  cfiaUm  Abr.  Ec^u.  caih 
'412*  Trin.  1695.  S.  C. 

8*  A  will  atteftedby  three  wttniffis^  being  of  a  real  and  perfonal 
eftate.may  be  revoked  by  a  writings  being  a  draught  of  a  wiUdnfyj 
JigTud  by  the  tefltator  without  any  witnefs  at  to  the  perfonal  tjiati^ 
^  and  fuch  draught  is  a  good  will  to  difpofe  of  die  perfonal  eftate,  and 
\  1 54  J  ^uch  legatees  of  the  ferfonalities  in  thetirft  will  as  are  left  out  in  the 
lecond  will  muft  lofe  their  legacies,  out  fuch  as  had  legacies  by  die 
firft  will,  chargeable  on  the  real  efiate^  if  the  fame  legacies  were 
devifed  to  them  by  the  fecond  will,  they  ibali  ftill  continue  charge-*^ 
able  on  the  real  eftate,  and  ihall  be  raifed  out  of  It..  And  fo  it 
(hall  be  whether  ^e  legacies  be  increafed  or  eHminiJhedj  they  being 
by  the  fecond  will  made  chargeable  upon,  and  to  be  laiied  out  of,  the 
real  eftkte  likewife,  which  though  not  fiifficient  in  itfelf  to  charge 
die  real  eftate,  vet  fince  the  real  eftate  remained  well  deyiied  by  &c 
firft  will,  they  liiotild  be  ftill  fecured  by  that  real  eftate  vriiicb  was 
well  devifed ;  but  for  other  new  abf^tt  perfonal  legacies  diey  (hall 
be  chargeable  only  on  the  perfonal  eftate,  but  (hall  h^  tit  firft 

fayable  out  of  it,  becaufe  the  other  have  the  real  eftate  for  dieir  fiuid* 
^er  Cowper  C.  3  Ch.  R.  t6o.  6  Anne«  Hyde  v.  Hyde. 
9*  Where  at  the  time  of  the  making  a  will  there  are  mortgitges  tt> 
,  .  .  the  t^ft2(tor  .if  the  equity  of  redemption  be  afterwards  bought  in  or 

foreclofedy  yet  they  cannot  pais  without  a  republication,  that  being  a 
revocation  pro  tanto.  3  Ch.  JL  i88.  Trin.  7  Ann«  Litton  alias 
Strode  V.  Falkland. 

10.  A*  devifed  three  atret  of  land  to.  truftees  to  permit  B*  his 
daughter- to.  receive  the  rents  till  flie  marries  or  dies,  and  if  (be  mar- 
ries with  confent  of  the  truftees  and  mother,  thin  to  conve^  to  her 
and  her  heirs.  B.  niarries  in  A*$  Kfe,  vifho  fettles  twd  of  the  acres  on 
£,  and  her  buiband  and  dies;  per  C9\vper  C.  (his  is  no  revocation 

as 
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its  to  the  other  acrCi    2  Vern.  710,  pi.  639.  Mich.  1716.  Gierke  v. 

Berkeley. 

11.  Mr.  Bohun  having  four  daughters  A.  B.  C.  and  D.  makes  aVcm. 
kiswiil  in  1^05,  and  tiiereby  devifes  feveral  parcels  of  his  eftates  g^^'Jjfj  j 
feverally  to  nisfour  daughters,  &int'  al.  he  devifes  to  truftees  ail  il]e. 
his  lofiasy  tenements  and  hereditaments  in  E.  and  F.  or  eifher  of  curke  v. 
tbimy  or  near  diereto  adjoining,  in  truftfor  his  daughter  A.  until  her  ^f  *§  *^  * 
marriage  or  deathj  and  in  cafe  jht  marries  with  the  confent  of  h:r  decreed  ac 
truftees  then  for  her  and  her  heirsy  orforfuch  perfon  asjhejball  appoint^  coniingly, 
&c.    Bttt  in  cafe  fie  Jhould  marry  without  confent  of  her  truftees,  and  *"**  ^  ^? 
forfeit  her  eftate,  then  to  her  other  Jifters  equally  between  them,  &c.  the  tonfcnt 
Afterwards   in  1708  the  plaintiff"  Qerk  marries  A.  with  the  confent  of  tiic 
and  apprtAaiion  of  her  father  Mr.  Bohun,  and  he  fettles  upon  the  t'^^ft«»an<* 
marriage  (his  wife  joining  with  him,  Who  had  thefe  lands  in  join-  that"was^^* 
ture)  part  of  thefe  lands  devifed  to  her  by  his  will  after  the  death  of  difpcnfcU 
her  mother,  and  alfo  7  /.  per  ann,  fee  farm  rent^  which  was  doubtful  .^'^^!*  ^f , 
ifitpaffedbythewillornot.  ^      JS/s 

Afterwards  in  1709,  Mr.  Bohun  tYit  father  dies  without  altering  own  con- 
ihe  wilL  fcnt,  which 

Note,  Mr.  Bohun  in  a  letter  to  Mr.  Clerk  upon  the  treaty  of  mar-  J^^brr°Jl^ 
riag^  declafes,  what  he  will  give  with  his  daughter  in  prefenti  and  gar.  cd 
tixat  ^e  will  be  a  better  fortune  at  his  death.  ^^^^  ^"7 

ift.  Quaere,  if  this  devife  to  his  daughter  A.  in  fee  upon  condi«-  truiu«*'^ 
tion  of  marrying  with  the  confent  of  the  truftees  be  difpenfed  with,  to  whom    ' 
or  performea  by  her  marrying  in  her  father's  life-time,  and  with  ^^  ^^^  *^«- 

his  confent?  ^""^^vcru, 

2d.  Quaere,  if  the  father  giving  and  fettling  upon  his  daughter  confent  ia 
A's  marriage  part  of  the  lands  devifed  to  her  by  the  will  precedent  c^«  ?^»  . 
to  the  marriage  be  a  revocation  of  the  whole  devife  to  her,  or  only  "jerhis* 
pro  tanto,  as  was  fettled  on  her  upon  the  marriage  }  d«ceaf«. 

It  was  argued  for  the  defendant,  that  this  was  a  condition  prece- 
dent, and  tU!  performance  the  eftate  cannot  veft,  that  it  was  not 
performed  by  her  marrying  with  her  father's  confent,  that  condi- 
tions precedent  are  not  aided  by  a  court  of  equity  but  muft  be  ftriS- 
ly  performed  before  the  eftate  will  veft  either  in  law  or  equity,  and  f  I  CC  1 
to  this  purpofethe  cafes  of  Fry  and  Porter  in  Vent,  and  Bbrty 
AND  Lord  Faukland  in  Dom.  Proc.  were  cited. 

As  to  the  fecdnd  point  they  argued,  that  this  fettlement  of  part  of 
Ae  lands  devifed  to  her  by  her  father  upon  the  marriage,  and  the  7L 
per  ann.  fee  farm  rent,  (which  they  infifted  was  not  included  in 
the  devile  to  her)  was  a  revocation  of  the  whole  devife  to  her. 
There  arc  two  forts  of  revocations^  viz.  exprejfed  and  implied.  Implied 
is  either  where  the  teftator  does  fome  aft  fubfequent  to  the  devife, 
which  is  inconfiftent  with,  and  renders  the  devife  impoffible  to  taka 
effed,  or  where  the  teftator  does  fome  aft  which  apparently  ibews 
his  mind  to  be  altered  fincc  the  making  the  will,  and  that  this  cafe 
comes  within  the  laft  of  thefe  rules,  for  at  the  time  of  making  the 
will,  Mr.  Bohun  confidered  his  daughter  A.  as  a  child  wholly  un- 
provided for,  and  gives  her  thefe  lands  as  her  whole  provifion,  and 
as  to  a  child  who  never  had  any  portion  from  him,  and  therefore  at 
the  time  of  making  his  will,  A*  was  to  be  confidered  in  a  diiierent 
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viewfiromwh^fliewasattlie  time  of  his  death,  when  ihe  was  nuu> 
ried  and  had  received  a  portion,  aiid  it  cannot  be  fuppofed  that  a 
fadier  would  nial^e  the  fame  provifion  for  a  married  daughter  who  has 
had  a  portion,  as  for  a  maiden  daughter  wh9  never  had  any  thing 
iirom  hfm« 

Tbeya4mitted  that  her  marrying  with  her  Other's  confent  in  bis 
life-time,  cannot  be  a  forfeiture  fo  as  to  veft  the  eftate  in  the  de- 
vifees  over,  but  the  eftate  will  defcend  as  undiipofed  of,  and  fo  ihe 
come  in  as  one  of  the  co-heirs  to  her  father,  for  a  fourth  part. 

But  it  was  infifted  on  for  the  plaintiff,  ift.  That  by  the  marriage 
in  the  life-time  of  the  father,  and  with  his  confent,  the  condition  m 
the  will  was  difpeafed  with  by  die  a£l  of  the  father,  who  did  annex 
the  condition  to  the  devife,  or  elfe  the  condition  was  performed  in 
fubftance  by  the  marriage  with  the  father's  confent^  and  where  the 
fubftantial  part  and  intent  of  the  concfition  is  perfgrmed,  equity 
will  fup{dy  the  defeat  of  circumftances,  and  fo  one  \py  or  other  the 
eftate  did  veft  by  the  devife. 

As  to  the  fecond  point  it  was  infifted  that  the  lands  given  by  the 
filthy  in  his  life-^e  with  his  daughter  in  marriage,  though  after 
the  will  made  was  not  a' revocation  of  the  whole  devife  to  her,  but 
only  for  fo  much  thereof  as  was  fettled  by  the  father  upon  her  mar* 
rtage«  When  Mr.  Bohun  made  his  will,  he  took  into  confideration 
iha  whole  affairs  of  his  family,  viz.  the  number  of  his  children, 
and  the  quantity  and  parts  of  his  eftate,  and  allotted  fuch  proportions 
to  each  child  as  he  thought  proper.  He  lived  a  year  after  A's  mar- 
riage,  and  if  he  had  denened  that  his  daughter  A.  fhould  have  no 
more  of  his  eftate  than  what  he  gave  with  her  in  marriage,  in  all 
probability  in  all  that  time  he  would  have  altered  his  will  accor- 
dingly, which  is  a  ftrong  prefumption  that  his  mind  continued,  that 
his  daughter  A.  (hould  ^ave  all  the  lands  devifed  to  her  by  the  will, 
and  his  giving  her  part  of  them  in  his  life-time,  is  no  argu- 
ment why  ihe  fhould  not  have  the  reft  at  his  death  according  to 
the  will. 

Suppofe  z,  father  by  his  will  gives  his  daughter  loooo/.  and  afier* 
wards  marries  her  and  gives  her  5000  /.  for  her  portion^  and  then 
dies  without  revoking  his  will^  this  is  clearly  not  a  revocation  of  the 
whole  devife  of  looool.  but  only  revocation  or  fatisfa£lioA 
pro  tanto,  viz.  5000 1,  and  fhe  fhall  take  the  other  5000 1,  by 
die  will,  this  is  a  plain  cafe,  and  the  fame  in  reafon  as  the 
prefent  cafe. 

Cowper  C.  was  of  opinion,  that  by  the  marriage  with  the  con- 
fent of  her  father  the  condition  is  difpenced  with,  and  the  devife 
becomes  abfolute;  for  conditions  of  this  kind,  be  they  conditions 
r  I  r5  1  precedent  or  fubfequent,  are  in  nature  of  penal  ties  and  forfeitures,  and 
if  the  fubftantial  part  and  intent  be  performed,  equity  fhould  fupply 
fmall  defeds  and  favour  the  devifee.  It  is  admitted  here  is  no 
forfeiture,  and  fhall  I  take  away  the  eftate  from  the  firft  devifee, 
when  it  cannot  go  to  the  devifee  over,  only  to  let  it  defcend  to 
the  heirs  at  law,  which  certainly  was  never  the  intent  of  the 

teftator» 
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As  eft  the  fecotid  point,  he  held  duit  tfa^  Isndb  tstilcd  by  the  &- 
ifaer  upon  the  marriage  of  his  daughter  A.  is  a  revocation  only  pro 
tanto  of  Ae  lands  deviied  to  her,  and  not  of  the  whole  deviie ; 
for  iin{^ed  rerocations  ought  to  be  plain  and  certain,  and  the 
inconfiftency  moft  apparent,  which  is  not  fo  in  this  cafe;  for  why 
may  not  the  father  give  his  daughter  all  thefe  lands  at  his  death, 
Aough  it  was  not  proper  for  htm  to  part  with  diem  all  in  his  life- 
time, though  he  gave  part  by  deed,  why  may  he  not  give  her  the 
reft  by  will  ? 

Decree  for  the  plaintiff  the  wife  for  all  the  lands  devifed  to  her 
by  the  will  MS.  Rep.  Mich,  3  Geo.  in  Cane.  Clerk  &  Ux* 
V.  Lucy  &  ar. 

12.  A.  devifed  his  tftate  to  four  in  trufty  and  afterwards  by  a 

codicil  he  revoked  the  part  of  bis  will^  whereby  he  made  two  ythe 

four  trufieesy  and  named  two  others  in  their  room,  this  is  no  re- 

vocaticm  of  the  other  difpoiitions  in  his  will.     9  Mod.  68.  Mich* 

10  Geo*  Acherley  v.  Vernon. 


(X)     In  what  Cafe  Revocation  of  Part  of  the  Efiate 

Jl^allbeoftheWbok. 

[i.  TF  a  TMtn  commands  another  to  write  his  will^  and  thereby  ^^'  ?• 

*  give  to  his  wife   an  eftate  for  life  in  his  manor  of  D.  and   "^'  {?  ^^* 

he  writes  ity  that  he  gives  it  her^r  Ijfe^  upon  condition  that  Jbe  dtcii  Arg. 

JhaB  not  marryy  2nd  ihi^  condition  being  fiewed  to  the  devifor^  he  dif*  thaccho 

allows  it^  yet  by  this  the  efiate  is  not  revokedy  but  only  the  condition.  j|^^^^Jf„re 

Sir  Richard  PcxhaH's  cafe  cited,   Mich.   38,  39  El.  B.  R.  per  the  wiu  "^* 

Popham.]  was  alcerec*, 

and  that  ic 
was  ruled  in  chancery » that  the  provifo  was  void,  and  the  reft  of  the  will  ftood  good.  -~-D.  72. 
a.  marg.  pi.  2.  cites  S.  C.  that  the  condition  is  void  becaafe  coumornianded  by  parol.    ■■  i  Kep. 
S3,  bk  Sir  Richard  Pexhall's  cafe  is  a  diiierent  point* 


« 

(Y)  Where  by  Revocation  of  Part  [of  the  Things 
devifed]  all  the  Things,  or  Part  only,  fliall  be 
faid  to  be  revoked. 

[l.  T  F  a  man  devifes  three  manors  to  J.  S.  and  afier  he  fay  s^  that 
^  the  devifee  Jhallnot  have  the  manor  of  D,  which  is  on^  of  the 
tbruy  yet  tiiis  mall  not  be  any  revocation  of  the  will  for  the  other 
two  manors.    M.  38,  39  El.  B.  R.  per  Popham.  ] 

2,  Devife  of  a  term  carved  out  of  an  inheritance  for  99  years  be-  , 
fore  the  ftatute  of  3  &  4  W.  &  M.  cap.  14.  of  fraudulent  devifes ' 
in  trufitopay  i\Lper  annum  to  his  grand  daughter  for  life^  znd  after 
the  making  this  will  the  devifor  mortgaged  this  land  to  another  for 
$00  years^  (which  is  a  revocation  in  law  of  the  devife  for  the  term,  [  1 57  ] 

N  2  but 
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but  die  dcviiee  has  an  equity  to  redeem  the  mortgage)  the  mort- 
eftgee  ai&gns  over  the  mortgage  to  the  plaindfF,  who  was  a  cre- 
ditor by  bond  to  the  teftator,  and  the  reverfion  in  fee  defcended  to 
the  heir  at  law  of  the  teftator.  The  queftion  was,  If  the  devifcc 
of  the  annuity  fliall  redeem  the  mortgage  without  paying  the  debt 
due  by  bond  to  the  affignee  of  the  mortgagee  ?  Per  Cowper  C. 
the  mortgage  in  this  cafe  is  a  revocation  pro  tanto  of  the  devife  of 
the  annuity,  and  {he  muft  keep  down  the  intereft,  or  pay  :i  third 
part  of  the  redemption,  but  being  a  devifee,  (he  may  redeem  the 
mortgage  without  paying  the  bond.  MS.  Rep.  Pafch.  2  Geo. 
in  Cane.    Saunders  v.  Hawkins. 


(Y.  2)     Revocation.     By  Satisfaftion,  Gift,  &c. 


Taefamc      1,  TxEVISE  by  will,  and  an  agreement  after  the  wtl 
rocntbcfwe  ^^^^  a  portion^  and  that  it  was  to  be  in  full  of  what  \ 


fill  made 
was  in- 
tbe  win  '^  tended  by  the  wBl,  ought  not  to  be  conftrued  as  feveral  fums. 
made.N.  Decreed  by  the  Matter  of  the  Rolls,  and  affirmed  by  Ld.K. 
^s'c^.  I.'    Bridgman.  2  Chan.  Rep.  35.  21  Car.  2    Hale  v.  Adion.      • 

Willoughby  v.  Earl  of  RutUnd. 

2.  A.  makes  B.  his  brother  executor  by  his  willy  and  gives  him 
all  his  real  and  perfonal  eftate,  and  afterwards  marrying,  hy  a 
codicil  makes  C.  his  wife  executor^  C.  fliall  have  the  perfonal  eftate, 

and  not  B.  Vern.  23.  pi.  36.  Mich.  168 1.     Wilkinfon  v. 

^•J*- Arj.         3.  A.  devifed  to  his  daughter  two  hundred  founds*     Item^I  ah 
to  x^r^-      ^?^^  *^^  ^  houjehold  goods ^  if  Jhe  Jhall  not  be  married  in  my  life- 
mittcd  by      time ;  afterM'ards  he  gives  with  her  in  marriage  above  two  hundred 
Ld.  c.  pounds  and  dies,  having  neither  revoked  or  altered  his  will ;  per 

Wm?-sR*p.  Comraiffioners,  the  legacy  is  extinguiflied  by  the  portion  after 
533»  3>4-  S}^^^  ^"^  Elkenhead*s  CASE  was  cited,  where  payment  in  the 
Hill.  1725-  teftator's  life-time  was  adjudged  a  fatisfadtion  of  the  like  fum  dc- 
Ride.%?       ^'^^^^'     ^  ^^^"-  R-  '^S-  Mich.  1689.     Jenkins  v.  Powell. 

Wager.  A.  hail  ihrce  daughters  B.  C.  and  D.  and  devired  to  B.  1000/.  and  after  in  the 

fame  will  devifed  to  B.C.  and  D.  1500/.  a-plect  for  tt\ir  portions,  and  charged  tlic  laft  fums  on 
Jand  in  S.  B,  mat  >  us  m  A^s  Ufe-timt^  u^d  A.  gave  B.  40CO  /.  porttcn  ;  per  Ld.  Wrisjht,  this  4000 1. 
is  afatibfaftion  of  the  15C0I.  given  B.  in  the  will  for  her  portion,  and  a  revocation  of  the  will 
pro  tanro,  but  the  1000/.  heiiy^  u  gznnaJ  Iffaty  given,  B.  muft  have  it,  noLwitlillanding  the  4000 1. 
given  her /or  her  jfortivt,    Ch."Prcc.  iSx.  Hill.  1701.  Ward  v.  Laut. 

s.  c.  cited  ^,  A.  by  will  devifed  iGOol.  a-piece  to  five  daughters,  and  after 
*  «™-"i-  legacies  paid,  gave  the  furplus  of  his  lands  equally  among  his  Jive 
daughter Sy  and  gave  one  thou  fund  pounds  portion  with  one  of  them 
in  marriage,  (he  was  excluded  from  the  one  thoufand  pounds  in- 
tended by  the  will.  2  Vern.  R.  257.  Hill.  1691,  in  cafe  of  Jeffon 
V.  Jeffon,  cited  per  Cur.  as  the  cafe  of  Elkenhead. 

5.  The  defendant's  teftator  by  his  will  gave  his  4  daughters 
tool,  a-piecey  and  afterwards  married  his  eldefl  daughter  U  the 
plaintiffy  and  gave  her  700  /.  portion ;  after  that  he  makes  a  codicily 
and  giviS   100/.  a-piece  to  his  unmarried  daughtersy  and  thereby 

ratifies 


I 


reifies  and  cmfirms  his  will  and  dies,  and  the  plaintiff  preferred  his 
biU  for  the  legacy  of  600 1.  given  to  his  wife  by  the  faid  will ;  and 
the  only  queftion  was,  whether  the  portion  giyen  by  the  teftator 
in  his  life-time  {hould  be  ♦  intended  in  fatisfaftion  of  the  legacy  ? 
And  held  that  it  fhould  j  and  agreed  to  be  the  conftant  rule  of  this 
court,  that  where  a  legacy  was  given  to  a  child,  who,  afterwards 
upon  marriage  or  otherwife,  had  the  like  or  a  greater  fum,  it 
ihould  be  intended  in  fatisfaclion  of  the  legacy,  unlefs  the  teAator 
Ihould  declare  his  intent  to  be  otherwife  i  and  it  was  faid  the  words 
§f  ratifying  and  confirming  do  not  alter  the  cafe^  though  they  amount 
to  a  new  publication,  being  only  words  of  form,  and  declare 
nothing  of  the  teftator's  intent  in  this  matter.  2  Freem.  Rep.  224* 
pi.  295.  Mich.  1698.    Irod  v.  Hurft. 

6.  A.  by  will  gave  750/.  to  C  his  younger  fon,and  afterwards 
huys  him  a  cornet^ s  commijjion  for  650  /.  and  it  was  proved  he  in- 
tended to  ftrike  fo  much  out  of  his  will  as  foon  as  the  accounts 
came  from  London,  but  he  died  before  they  came  without  altering 
his  will.  Decreed  that  this  (hall  go  in  diminution  of  the  legacy, 
and  be  taken  in  fatisfadlion  of  fo  much.  Ch.  Prec.  263.  Mich. 
J  706.    Hofkins  v.  Hoikins.  « 

7.  A.  by  will  made  in  1700  devlfed  50/.  to  the  wife  of  J5.  and 
afterwards  fn  1701  gave  B.  a  note  for  50  /.  payable  on  demand.  It 
was  proved  that  the  note  was  intended  a  fatisfa<Stion  of  the  legacy. 
It  was  objected  that  the  note  and  legacy  were  to  different  perfons^ 
one  to  the  wife,  the  other  to  the  hiifband,  and  if  he  had  died  the 
wife  ihould  have  had  the  legacy,  and  B's  executors  the  note. 
Per  Mafter  of  the  Rolls,  it  is  a  teliamentary  queftion,  and  evidence 
maybe  received;  and  difmified  the  bill.  2  Vern.  646.  pi.  575. 
Hill.  1709.     Chapman  v.  Salt. 

8.  A.  by  a  will  gave  legacies  to  his  children,  and  to  his  eldejl 
fon  2000  /.  after v/ards  he  fends  him  to  Italy  and  lets  him  have  400  /. 
and  being  a  merchant,  enters  on  the  deb  tor- fide  of  his  book,  my 
fon  debtor  400/.  upon  a  computation  afterwards  of  his  eftate,  and 

finding  it  deficient,  retrenches  by  codicil  400/.  out  of  each  of  the 
other* s  legacies^  without  taking  any  notice  of  the  elaejl  fon  or  his 
400 1.  The  Mafter  of  the  Rolls  decreed  the  whole  2000  l.Ch. 
Prec.  298.  Trin.  1710.     Bird  v.  Hooper. 

9.  A.  by  will  gave  300  /.  to  his  daughter.^  provided  fhe  married  ^y.^^  ^^1^^  ,5 
with  her  mother* s  confent^  if  not,  only  200 1.  afterwards  in  the  life-  ftatcd  thu. 
time  of  the  father  and  mother;  Ihe  married  without  confent  of  eitbey .  A.  bv  will 
He  afterwards  gave  her  aoo/.  and  died  without  altering  his  will,  hts'jta^^'h^ 
Ld.  Macclesfield  this  a  fiitisfadlion  of  the  legacy  and  fo  a  revoca-  tt^r  5TO  L 
tion  of  the  will  as  to  that  portion*     Ch.  Prec.  541.  Mich.  172a.  ^"^^  ^^at 
Hartop  V.  Whitmore.  ^.e'r  rtd 

her  to  J.  S.  and  gave  her  300  /.  in  marri'-.^ey  and  lived  four  yean  after  without  revoking  his  will. 
After  the  father's  death  the  huiband  became  bankrupt^  and  tlie  a(iignees  brought  a  bill  againil 
the  executor  of  the  father  for  the  50U  1.  or  to  have,  :\i  leaft,  the  200 1,  lefulue.  But  Ld.  C. 
Parker  held  that  jyiving  a  Jauirhtcr  a  portion  by  will,  and  after  giving  her  a  portion  m  marriage^ 
ii  by  the  law  of  all  other  nations,  i&  well  as  of  Great  Britain,  a  I'evocation  of  the  portion  given 
by  the  will,  and  that  by  giving  the  portion  the  will  was  fq  fufticicntly  revoked,  that  iniy  other 
act  of  revacaiion  would  be  revoking  it  twice,  and  difTmiifed  .the  bill  with  cofts,  Wms's  Rcj^. 
^8 1.  Mich.  1 7*o-  Hartop  v.  Whitmorc 

N  3  10.  BiU 


ij8t 

to.  Bill  by  the  plaintiff  and  Ux'.  againft  the  defendants,  execu^ 
tors  of  Mrs.  Tryon,  to  have  a  fiitisfaSion  for  a  note  of  500  h  and 
alfo  for  a  legacy  of  lOOoL  given  to  the  plaindiPs  wife. 

Mrs  Tryon  paving  three  daughters  f  Ann  the  plaintifPs  wife,  E. 
and  M.)  made  her  will  and  thereby  devifed  lOOoL  tp  Anny  800 /•  ta 
E.  and  500/.  to  M.  &c.  Aftdt  this  will  was  made,  the  pl^ntiff 
Mr.  Pepper  made  his  addrejfes  to  Ann^  and  upon  a  treaty  of  marriage 
Mrs.  Tryon  gave  a  note  for  500  L  payable  within  fix  months  after 
marriage  to  Mr*  Pepper ^  in  augmentation  of  her  daughter's  portion 
Ifft  her  by  her  father ^  and  the  next  day  the  marriage  was  had^  and 
[  ^59  1  *^^  '^^  marriage  day  Mrs.  Tryon^  the  mother,  was  taken  iU  and 
died  fix  days  after  of  that  illnefs,  without  altering  or  making  a  new 
will,  but  ihe  did  declare,  thatjhe  did  intend  that  her  daughter  jfm^ 
fiould  hav^  but  1060/.  from  her,  and  that  now  fince/je  had  given 
her  this  500  /.  fhe  mufl  alter  her  will,  and  fent  for  an  attorney  to  do 
it,  but  when  he  came  fhe  was  light-headed  and  died  foon  after,  and 
it  was  faid  by  the  defendants  the  executors,  that  the  afliets  of  the 
teftatrix  were  not  fufiicient  to  pay  the  plaintiff  the  500 1.  upon  the 
note  and  the  1000 1.  legacy,  and  likewife  the  legacies  left  to  the 
two  other  daughters,  and  two  points  were  made  in  the  cafe^ 
fcilicet. 

ift.  If  this  500 1.  note  fhall  be  taken  in  part  of  fatis£a£Uan  of 
the  legacy  of  1000 1.  2dly,  If  parol  evidence  fhall  be  admitted  to, 
prove  the  intent  of  the  teftatrix,  and  in  this  cafe  f 

Mr.  Vernon  for  the  plaintiff  infifled,  that  the  plaintiff  was  Well 
intitled  to  the  500 1.  upon  the  note,  and  alfo  to  the  legacy  of  loooi. 
and  that  this  cafe  did  not  come  within  the  rules  of  conftrudive  or 
implied  (atisfa^lion  in  a  court  of  equity;  that  here  the   legacy 
would  not  be  fatisfa£lion  for  the  debt  due  by  note,  becaufe  the  note 
Was  given  after  the  will  made,  and  confequently  could  not  be  the 
intention  of  the  teflatrix  to  difcharge  the  debt  by  the  legacy  which 
was  not  then  in  being,  and  fo  it  has  often  been  held  in  this  court. 
2dly,  As  to  the  parol  evidence  that  ought  not  to  be  admitted  to  ex- 
plain the  meaning  and  intent  of  teflatrix,  the  will  being  in  writing, 
and  the  words  plain  and  certain,  and  cited  the  cafe  of  Litton  v, 
Falkland  in  Cane,  and  afterwards  in  Dom.  Proc. 
•  Mr.  Mead  contra.  Admitting  that  the  legacy  of  1000 1.  cannot 
be  taken  as  a  fatisfadlion  for  the  note  of  500 1.  yet  the  note  may  be 
conflrued  as  a  fatisfaftion  pro  tanto  of  the  legacy,  if  the  party  in- 
tended it  to  be  fo,  and  cited  the  cafe  of  Calmady  v.  C  \lmady 
in  Cane.     The  &ther  by  will  gives  his  daughter  1500U  for  her 
portion,  and  afterwards  upon  the  marriage  of  his  daughter  gave  her 
1500 1.  and  died  foon  after  without  ^tering  his  wilL     This  1500I. 
portion  given  by  the  father  in  his  life- time  was  held  as  a  iatisfodtion 
for  the  legacy. 
Forthce\i.       As  to  the  parol  evidence,  he  faid  it  was  not  offered  to  controul 
dcnce  being  or  explain  the  will  in  writings  but  to  prove  the  intention  and 
df^-d  tbc'^*'    meaning  of  Mrs.  Tryon's  giving  the  note  that  fhe  meant  it  to  be 
c.fcs  or        in  part  of  the  1000 1.  deviled  by  the  will,  and  that  fhe  died  before 
Doxie  ana    fhe  could  alter  the  will,  as  (he  ddigned,  &c. 

Farker 
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Parker  C.    Circmnfiahces  of  the  teftatrix  sliid  her  family  maj  ^^  ^^'  ^^ 
%iven  in  evidence  to  expound  the  will,  but  not  any  parol  declara-  ^'^^2[ 
Mns  to  explain  the  words  of  the  will,  or  controul  it;  that  in  this  ley/mDum. 
cafe  there  is. no  doubt  upon  the  words  of  the  will,  but  the  queftion  Proc 
is,  if  the  teftatrix  has  not  advanced  part  of  the  legacy  in  her  Ufe- 
tinie  upon  the  marriage  of  her  daaghter,  and  the  evidence  is  only 
«$  to  die  fatisfiu^ion,  and  thereupon  admitted  the  evidence,  to  be 
read. 

Mafter  to  iee  if  ailets  fufficient  to  pay  all  the  legacies  and 
upon  report  the  court  to  determine  as  to  the  quantum  due  to  the 
Plaintiff.  MS.  Rep.  Hill.  9  Geo.  Caj»  Pepper  &  Ux'.  y. 
Winyeve  &  al*. 

ID.  Mr.  Lannoy,  &h  bis  marriage  with  Mr.  Frederick's 
daughter,  ftttled  500  A  per  annum  on  her ;  he  after  furrendered 
feme  copyhdd  ejiates  to  the  ufe  of  his  will  which  he  made^  and  gave 
the  copyhold  to  his  wife\  Mr.  Lannoy  afier  levied  a  fine,  and  made 
a  new  fettlenunt^  and  increafed  her  jointure  300/.  per  annum^  but 
never  altered  his  will,  Ld.  Chancellor.  The  feltlement  is  a  re- 
vocation of  the  will,  for  fuch  lands  are  comprifed  ;  but  the  copy- 
hold is  not,  and  therefore.  pofTes  by  the  will.  Sel.  Cafes  in  Ld. 
King's  time,  48,  49.  Trin.  1 1  Geo.  Lannoy  v.  Lannoy. 

II.  A  perfon  obliged  to  lay  out  trufl-money  to  he  fettled  on  herfdf  \  \  60  ] 
for  life^  remainder  to  the  heirs  of  A,  buys  lands  not  of  the  value  of  the 
truft^money^  and  devifes  thofe  lands  to  B,  who  is  heir  at  law  to  A. 
and  alfo  her  own  right  heiry  and  gives  feveral  legacies  which  could 
not  be  paid  if  the  devife  were  not  to  be  taken  as  part  of  fatisfaSiion  ; 
and  for  that  reafon  fo  decreed.  Sel.  Cafes  in  Cane,  in  Ld.  King's 
time,  63.  Mich.  la  Geo.  Gibfon  v.  Scudamore. 


(Y.  3)     Will.     Revocation.    By  prefumption. 

|.  TT  P  ON  an  appeal  before  fentence  to  the  delegates  it  was 
^  adjudged,  that  if  a  man  makes  his  will  and  dtfpofes  of  his 
perfonal  eflate  amongfl  his  relations^  and  afterwards  hath  children 
and  dies,  that  this  is  a  revocation  of  his  will  according  to  the  no- 
,tion  of  the  civilians,  this  being  an  in^ciofum  tefiamvntum,  2 
Show.  :j42.  pi.  240.  Mich.  34  Car.  2.  B.  R.  Overbury  v.  Over- 
bury, 

2.  One  made  his  will  and  appointed  J»  5.  aflranger  executor^  S.c.  cited 
afterwards  he  went  beyond  fea,  and  being  governor  of  the  planta-  ^^{^^  ^^^^ 
tions  fent  over  for  an  Engliih  woman  of  his  acquaintance,  whom  as  Ayres's 
be  married  and  had  children  by,  and  died  without  any  adual  revo-  ^*^*" 
cation  of  his  will ;  yet  this  total  alteration  of  the  tejlator^s  circum-- 

Jlances  was  held  an  implied  revocation.  Wms's  Rep.  304.  men- 
tions it  as  a  cafe  cited  by  Sir  John  Trevor,  which  he  (aid  he  re- 
membered to  have  been  adjudged.  And  the  reporter  in  a  note 
there  mentions  it  to  be  the  cafe  of  Eyre  v.  Eyre. 

3.  A.  made  a  will  and  devifed  lands  to  B.  charged  with  legacies  to  *.^'^*J^"*^' 
ff^»  R.  and  J,  S.  afterwards  A,  married  and  had  children  and  died«  vifed  to  a 
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feme  whom  Thc  legatees  brought  a  bill  for  their  legacies;  but  Sir  J.  Trevor 

torafc^-  held,  that  the  marriage  and  having  children  was  a  revocation  of 

uards  mar-  ^  wiU  of  land  and  difmifTed  the  bill.    Wms's  Rep.  304.  in  a  note 

ried,nnd  there  iavs,  this  was  adjudged  8  December   1701.     Brown  v. 

kavln'tcr  Thompion.        But  the  reporter  adds,  that  he  finds  indeed   in 

P^rlvcracnT  the  regifter  book,  that  Ld.  Keeper  Wright  in  July  following  r^ 

enfeint  of  v^rfid  the  order  of  difmiffion,  and  decreed  payment  of.  the  lega^ 

f'^^^w^uid*^  ciesj  but  that  in  the  abridgment  of  cafes  in  equity,  p.  413.  it  is 

be  heirtn  f^id  that  it  was  OH  the  particular  circumftancts  of  the  cafcj  and  that 

tise  mother  he  allowed  the  ftatute  of  frauds  and  perjuries  did  not  extend  to  an 

as  well  as  implied  revocation. 

to  the  tc-  •  ^  • 

ilator ;  To  that  Ld.  Keeper  thought  this  no  fuch  alteration  of  circamftances ;  •  for  that  no  injurjr  is 
done  to  any  perfon  ;  and  thofe  are  provided  for  whom  the  tcflator  was  moft  bound  to  provide 
for;  and  fo  he  eftabliihed  this  will.    Abr.  £qu.  Cafes.  Trin.  1702.  Brown  v.  Thompfon. 

4.  In  cafe  of  great  enmity  arijing  and  unreconciled  between  te- 
ftator  and  legatee,  it  feems  to  be  of  the  nature  of  a  revocation  im- 
plied or  prefumed.  But  there  may  be  a  diverjity  where  tejlator 
dies  Jhortly  ajier^  and  before  he  comes  to  the  place  where  his  will  is 
fo  as  he  has  no  opportunity  of  altering  the  bequeft  j  and  where  he 
lives  long  afterwards  and  comes  to  the  place  where  the  will  is  and  pc-* 
rufes  it,  yet  makes  no  alteration.    Went,  Off.  Ex.  242. 


[  161  ]  (Z)     New  Publication. 

•Br.Devife,  [  I.  T  F  a  man  devifes  certain  lands,  and  after  aliens  the  land 
pi.  S.  cites  -*    to  a  ftranger,  and  rcpurchajes  and  after  Jhews  his  intent 

Brook"^ys,  ^^^*  the  f aid  will  Jhall  be  his  willy  this  is  a  new  publication^  and 
k  fccms     '  the  land  (hall  pafs  by  the  devife.     ♦  44  E.  3.  33.  2  R.  3.  3.  ] 

thrrc  I  hat 

the  alienation  and  re-taking  (hall  not  defeat  the  wiU  made  before;  for  this  is  not  his  will  tiU 

he  dies. 

Bendl.  13X.  [  2.  If  a  man  had  devifed  an  ufe  hcfire  thejlatute  of  7.*J  /T.  8. 
pl.  192.  which  devife  was  revoked  by  the  faid  ftatute,  becaufe  the  ufe  was 
V.  White.  transferred  into  the  pofleflion,  yet  if  after  the  32  H.  8.  of  devifes 
S.  c.  ad-  he  had  allowed  the  faid  will  without,  new  writing'^  this  had  been  a 
judged  a  p^.^  publication,  and  the  land  had  paffed  by  the  will.  D.  3.  4*. 
f!!!^Anc^.  Ma.  123.  56.  [Putbury  v.  Trevlllian.]  ] 

pl.  14.  S.  C.  adjudged. 

D.  143.  b.  [  2'  If  a  man  devife^  a  term  of  which  he  is  poflefled  and  afier 
Marp.  pl.  mortgages  the  term  and  after  performs  the  condition^  and  enters^  and 
Mich.^o      dies,   it  feems   the  devife   is   void.     Contra,  M.   40,  41    EKz. 

and  41  Eliz.    B.  R.  1 

B.  R.  • 

Hewitt's  Cafe.    Devifee  (hall  have  the  refidae. 

\lo.-^.\A>  [4,  If  a  man  devifes  lands  to  another,  and  afier  makes  a  feoff-- 
K>.,o.2  J.»c.  ^^^^  ^^  ^/j^  ^y^  of  his  will^  though  this  be  a  revocation  of  the  will, 

"uigcd'that    yet  the  reference  of  the  feoffment  to  the  will  makes  it  a  n£W  pub- 
lication 
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Jff«tim  of  Ae  win.    Hufly's  cafe  adjudged,  cited  by  Vmi    H.  4.  (>>•  '«»<& 
J«.  B.  R.  in  Fretchevill's  cafe.  ]  ^^^}^* 

of  the  -will,  and  yet  the  countermanded  will  was  fttfflcienc  to  dedtre  the  ufes  of  the  feoiTimient  t 
adjudged.  Ovs«  76.  28  £liz.  C<  B«    Gtbfoa  ¥•  Muttis  S.  P,  Gouldfli.  32.  pi.  7, 

Gybfoa  v.  Platleis  S.  C.  and  Su  P. 

[5*  If  a  man  dsvifet  lands  in  fee  to  y*  S*  and  afier  makes  a  M0.429.pl. 
feoffment  thereof  to  ajtranger^  to  the  ufe  of  himfelf  for  life^  the  re-  599-  S.  C. 
matnder  t^  hts  wtfejor:  itUy  the  rema^tnder  to  hts  own  right  hetrs^  thought  it » 
and  hj  tbt  fame  vjili  inakes  his  daughter  executrix^  admitting  that  counter- 
this  is  a  revocation  QjF  tf^c  will  for  ^he  fee,  if  after  the  devifor  ^^^^  ^°' 
adds,  and  inferis  thefe  words  in  the  \;inll  with  his  own  hands^  fcilicet  iJ^^^'* 
1  make  my  wife  and  my  daughter  my  executors  of  this  my  lafi  will  doubtedas 
and  tefiament  \  and  alfo  for  his  fupervifor  before- named,  who  was  tothepib- 
dead,  he  puts  In  and  interlines  another  to  be  *  his  fupervifor^  and  JIqIJ^^ 
alfo  gives  and  inferts  a  new  legacy  to  his  wife^  it  feems  that  this  is    r~_\S-\ 
liot  any  new  publication  of  the  will  fop  the  lands,  for  the  making  •  F0U18. 
of  a  neW  executor,  and  giving  a  legacy,  does  not  touch  the  lands,  \^m^^m^ 
nor  ihew  any  intent  that  thi^  (hould  be  a  will  for  his  lands,  but  57.f;t^th:it 
for  his  goods.     Dubitatun  M.  38,  39  EL  B.  R.  between  Moun-  ^^^  witinj 
tague  and  Jcffiys.     P.  41  EL  B,  R.  Cime  cafe.  ]  o^TaliJh^ 

executor  in  this  wili,  after  Uvery,  is  a  new  publication  of  the  will,  and  (hall  pafs  the  Ian!,  bite 
aies  the  cafe  of  Mo.  pi.  599.  which  fee  fu;»ta-  ■  ;S.  C.  cited  Arg.  Freem.  Rep.  264  in  |fl. 
987.  Mich.  r679.  but  the  court  obferved  chat  this  cafe  wa$  not  refulved,  but  is  eateredin  roll 
Drith  a  dubltatur.  ' 

[6,  If  a  man  feifed  of  lands  devifes  all  his  lands  to  y.  S,  and  f   62  1 
cfier  furchajes  the  manor  of  D,  and  after  writes  in  his  willy  that  *• 
y,  D.  Jhall  be  his  executor^  yet  this  is  not  any  new  publication  to 
make  the  lands  pafs.     M.  38,  39  EI.  B.  R^  per  Popham.  ] 

[  7.  But  if  after  tl?e  purchafe  of  the  manor  of  D.  he  delivers  the 

firfl  will  as  his  willy  and  fays,  that  it  iball  be  his  will  without  put^ 

ting  any  words  thereto^  yet  this  is  a   new  publication  to  make 

the   lands   newly  purchafed   to  pafs.     M.   38,   39   Eliz*   B.  R. 

Dubitatur.  ] 

[  8.  If  a  man  fclfed  of  land  in  D.  dcvifes   to  another  by  his  fo.C493. 
will  in  writing  all  his  lands  in  D,  and  after  pur  chafes  other  lands   •  "• 
in  D.  and  after  one  f.  S.  ccmcs  to  himy  and  requejls  him  to  give  ^mecott.^* 
him  the  buying  of  the  land  lajl  fiirchafd^  and  he  anfwers  him  that  he  .  C.  al!tl»o 
will  noty  but  that  his  intent  was  that  thefe  lands  Jhould  go  to  his  ^jc- .**^'c*^s  (ab- 
ecutors  (for  the  devfee  was  made  executor  by  the  will)  as  his  other^y^l^^l^" 
lands  Jhouldy  and  after  the  devifor ^  caufes  a.  codicil  to  be  writ^  inibis  a  new 
which  there  is  a  devife  offevcral  perfonal  thingSy  as  corn,  and  imple-P"**\'<^^\ott 
ments  of  houfehold,  and  annexes  it  to  his  firjl  willy  and  after  ^'VJand  fu^cu 
without  other  publicationy  yet  this  (hall  be  a  fuflicient  publication  tcent  by  the' 
make  the  lands  newly  purchafed  to  pafs  by  the  will,  for  ther  wo»'<*s  to 
needs  no  other  words  in  the  will  than  there  were  before,  and  hi  l"  ^*  ^^ 
intent  appears  that  it  {hould.be  his  will  by  the  annexing  the  codici  held  that 
M.   38/   39   El.   B.   R.   between  Beckford   and   ParnacoU  a*  the  annex- 
judged.  ]  i"«.«he  CO. 

•^    .  °        -*  ,  dicil  there- 

to  is  a  new  piiMxctuion  :  for  therein  he  affirmed  thnt  it  (hould  be  his  will  )kt  tit  time;  but  the 
otl>er  jiifticev  doubled  thereot,  l)ec3ufe  he  docs  not  thereby  fliew  any  intent  tha(hit  will  (hould 
be  for  liis  purcliafcd  laad^  nor  liiat  he  then  remen)b«rc  J  it.        n    Mo,  404.  pl4a.  Beckford  v* 

Parneott 
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Parncoct  5.  C,  ftdjchl|;ed by  threejailic«s»biit  Gawdy  doubted.     ■    -Gooljfe.  15a  pi.  77.  S.  C.  bitf 

no  judgniiaDC D.  143.  &•  marg.  pL  55.  cites  S.  C.  as  adjudged,  ami  fays  the  main  reafon  by 

Fenner*  Clench,  and  Popbam,  contra  Gawdy,  was,  that  this  annexing  of  the  codicil  amounted  ro  a 
liew  publicKion.  ■■  ■  1  Ler.  344.  S.  C.  cited  per  Cor.  tliat  by  repoMtthiag  the  will  aH 

palfed^  becaufe  the  words  in  the  wiU  were  fofficient.  • 

^9'  353*  9.  A  man  has  ijfuejiur  fons^  viz.  A.  B.  C  and  D.  and  devtfis 

C.  and  the     f'"^^  '^  ^-  ^^^  '*^  ^^^^^  ?f  *'^  *^^>  ^^  ^^  ^^'^  ^^^   witho«t 

court  was  iffue  /©  C.  i«  tailj  and  then  /^  ^.  in  fatly  the  remainder  f^  the  right 
divided.  J^/Vj  ^  the  devifir.  B.  dies  having  iffue  F.  and  W.  Afterwards 
^^^t\^  ^^  ^ifir  fai^  my  wilt  isj  that  the  fins  of  B.  Jhould  have  the  lands 
idBoquvre^  devifed  to  their  fathery  as  thev  Jhould  if  their  father  had  lived  arid 
a^ytthe  died  after  me.  The  devifor  died,  F.  entered,  A.  the  eldefl:  entered; 
given  was  ^1*^^^^  if  d^is  amounted  to  a  new  publication,  fo  as  to  intitle  the 
beaufe  the  eldeft  fon  of  B.  the  court  was  divided*  Cro.  £•  422.  pi.  20.  Mich« 
lafpubii-    37  &  38  Eliz.  B.  R.  FuUer  V.  FuUer. 

catDii  was     ^ 

notin  writing ;  and  the  others  thought  that  there  was  enough  before  in  "Writing  to  make  the 

jfro*s  to  have  the  land,  but  there  they  {haU  take  by  defcenty  whereas  now  they  are  to  take  by 

forittfe. 

*  Clan,  10.  A*  being  feifed  of  feveral  lands  in  D.  makes  his  will,  and 

14^50  *  devifes  his  lands  in  D.  and  all  other  his  lands  and  tenements  what" 
Car. .  s.  c.  foever  unto  his  wife^  and  after  purchafes  other  lands  \  and  then  dif« 
the  pint  of  courfitig  with  B.    B,  defired  him  to  let  him  have  thoft  new  pur^ 

tkin\a5S-c-  ^^^fi^  ^^^  ^^  ^h  ^^'^  *"0^  f>^  bought  them ;  and  he  anfwered  no^for 
ferret  by  that  he  had  n^de  his  will  and  fettled  his  ejlate^  and  intended  that 
the  cart  of  his  wife  Jhould  have  his  whole  eflate.  The  court  inclined  ftrongly 
a  triaat'**  that  this  was  a  new  publication  and  applied  particularly  to  3ie 
law,  ad  a  lands  ^  and  it  is  no  matter  for  alledging  quod  dixit  animo  teftandi, 
fpcciaver-  for  that  muft  neceflarily  be  intended  when  the  difcourfe  hath  par- 
c^  j^ce  Ocular  *  reference  to  the  will ;  and  they  faid,  that  the  cafe  in  i  Roll 
North'di-  618.  of  a  new  executor  made  was  not  refolved;  but  in  the  book  it 
rcaionwas  is  entered  with  a  dubitatur.  Freem.  Rep.  264,  265.  pi.  287. 
STafohfn  ^^^**-  ^^79-  C.  B.  Cotton  v.  Cotton. 

argumec  before  all  the  jndges  of  C.  B.  they  nnanimoofly  gave  judgment  for  the  defendant  that 
the  lan«  in  q\ieftion  did  not  belong  to  the  heir,  but  to  tlie  devifec  by  the  faid  will,— — S.  C. 
cited  2  'tfrn.  109.  as  tried  before  Ld.  CI1.  J.  Nortli  in  C.  B.  But  the  point  there  mentioned  is, 
that  the  dilator ^f'ji^  bis  will  was  in  q  box  in  insjiudy^  amounted  to  a  new  publication. 

L  ^  ^  J  I  r.  Tci^ztot'sfayingy  my  will  is  in  the  hands  of  J.  S.  Jhalljlandj 
amounts  to  a  good  republication.  Refolved  per  tot.  Cur.  in  a 
trial  at  bar  ofi  an  ifllie  direftcd  out  of  chancery.  2  Show.  48.  31 
Car.  2.  B.  R.  Anon. 

12.  A  republication  is  good  where  a  man  gives  all  his  Iand$  to 

J.  S.  and  then  purchafes  odier  laiids,  and  then  republifhed  his  will; 

becaufe  there  if  he  Jhould  write  it  over  again  he  would  ufe  the  fame 

wordsj  but  where  he  would  have  expr$.'fl*ed  it  otherwife  if  he  had 

wrote  it  de  novo  the  republication  will  not  pafs  the  lands ;  per 

Scroggs  Ch.  J.  to  which  Jones  J.  agreed  accordingly.     2  Show. 

63.  Trin.  31  Car.  2.  B.  R.  in  cafe  of  Stead  v.  Berrien 

aVem.'?4i.     JO,  The  tefiator  had  a  fin  and  grandfin^  both  named  jR.  and  he 

fud^ed1li>    ^^^^  ^"  '^»^  '^  his  fon  R.  infedy  and  gave  a  legacy  to  his  grand- 

coidintriy,    )n  R.  but  R.  the  fin  dying  in  the  life-time  of  the  tejlator  he  now 

aiid  jiidg.     jiblijhed  his  willy  and. declared  that  his  intention  was,  that  -R.  the 

grandfin 
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graiidfon  Jhtndi  take  hj  tie  wilt  in/had  (f  R.  his  father ;  it  was  ©b-  mcnt  in  C. 

jea^ed  that  this  new  publication  of  the  vrill  by  parol  could  not  ^'  ^I^l^^[ 

alter  the  words  of  the  written  will,  fo  as  to  put  a  new  ibnfe.oii  14^  Strode 

them ;  for  fon  and  grandfon  are  different  names  of  appellation)  and  v.  Reren* 

fignify  diftui£t  pcrfons;  but  three  judges  were  of  opinion,  that  the  xi^™oi^, 

word  fon  in  the  will  is  applicable  to  the  grandfon,  for  he  is  a  ion,  er  fays  he  * 

and  more ;  bat  this  judgment  was  reverted  on  a  writ  of  error  ih  heard  that 

B.  R,  for   that  no  parol  declaration  can  carry  the  lands  to  one  JJj^jj^jF^ 

perfon,  where  by  the  words  of  the  will  in  writing  they  are  ex-  reverfed.— 

prefsly  devifed  to  another,  ^  in  this  cafe  they  were  to  the  fon ;  Mod.  267. 

and  the  teftator  himfelf  had  jn  this  very  will  diftingutihed  between  ^J^j'' 

the  fon  and  grandfon,  for  he  g^ve  his  lands  to  one  and  a  legacy  to  Perryer. 

the  other,  Co  that  this  new  publication  and  parol  declaration  can  s.  c'  the 

never  make  the  word  grandfon  fignify  fon  in  the  written  will.  r^"j*^^^^ 

2  Jo.  135.  Hill.  31  &  32  Car,  2.  B.  R.  Stead  v.  Berrier.  ^  thTcaufe 

was  acljoumeJ.  ■  a  Mod.  213.  S.  C  three  juitices  in  C.  B.  were  of  opinion  for  the  graodfoji 

againft  the  heir  at  law ;  biit  in  error  brought  in  B  R.  this  judgment  was  reverfed* ■  ; 

Keb.  845.  pL  12.  S.  C.  in  B.  R.  adjomatur.—— *— PoUexf.  546.  Berrier  v.  Steed.  S.  C.  in  6.  &• 
and  obferves  that  judgment  was  given  in  C.  B.  by  three  juilices,  contra  Scroggs,  and  in  B.  R* 
judgment  was  rererfed  b/  the  opinion  of  Scroggs,  Jones  and  Pemberton,  contra  Dolben ;  fo  that 
vipon  the  wtiole  matter  there  are  four  judges  againfl  three,  and  the  judgment  of  the  tliree  A;M>d. 
■  ■  ■  Freem.  Rep.  292.  S.  C.  in  C.  B«  adjudged  that  the  grandfon  take  by  the  devife,  contra 

ppinionem  Scroggs.— ^Ibid.  477.  pi.  655.  S.  C.  in  B.  R.  adjornatur.  z  Show.  63.  pi.  49* 

S.  C.  in  B.  R.  and  judgment  in  C.  B.  reverfed. 

X4«  New  publication  of  a  will  is  &voured  in  equity,   and  a     ' 
jknder  evidence  will  ferve  the  turn ;  per  Churchill  Mafter  of  the 
Rolls.    Vern.  330.  Trin.  1685.  Hall  v.  Dunch. 

15.  One  makes  his  will,  figns  it,  and  declares  it  in  the  prefence 
of  three  witneiTes,  and  then  makes  ^feoffment  infee^  or  does  other 
a£i  which  amotaUs  to  a  revocation^  and  then  nem  publijhes  his  will  in 
tie  prefence  of  one  cr  two  witneffisy  this  may  be  good  enough* 
Qisere,  per  Follexjfen.  Skin.  227.  Hill.  36  &  37  Car.  2  B.  R. 
Anon. 

16.  A  man  at  full  age  declared  in  the  prefence  of  fever al  witneffei^   P  j  ^4, 1 
that  his  will  made  when  under  age  Jhould  Jland -y  per  Holloway  and  ^ 
AUtbon  the  will  is  void  by  reafon  of  the  firft  publication,  and  the    . 
latter  publication  will  not  make  it  good,  becaufe  it  wants  the  cir- 
cumftances  required  by  the  ftatute  of  frauds  and  perjuries,  which 

will  never  make  any  retrofpect.     And  judgment  accordingly  nifiy 
&c.  Comb.  84.  Pafch.  4  Jac.  2.  B.  R.  Hawc  v.  Burton. 

17.  Though  zfurrender  of  a  leafe  is  a  revocation  of  the  dcvife  ^Vern. 
of  a  term  granted  by  that  Icafe  in  law,  yet  the  annexing  of  codicils  ?°9«  s.  C. 

Ml  ^  ^  I  1-       •  /-I  Ml         J    J     "^     J  butnoiudg- 

wiU  amount  to  a  new  publication  of  that  will,  and  decreed  ac-  ment.— - 
cordingly.  N.  Ch.  R.  162.  Hill.  1680.  Alford  v.  Earle.  s.c.  cited 

^  "^  ^  3  Wms's 

Rep.  168.  by  the  name  of  Alford  7.  Alford,  and  that  in  z  Vern.  the  point  is  not  determined  $  but 
Cays  that  upon  looking  farther  into  the  cafe,  and  feanching  the  regifter**  book^  it  appears  to  hare 
been  ruled  by  the  court,  that  the  codicil  being  annexed  to  the  will  was  a  re«pubUcatlon  of  the 
Willy  if  the  renewal  of  the  leafe  bSd  been  a  revocation. 

18:  Republication  will  pafs  lands  pur  chafed  afier  the  will  made  But  fine© 
and  before  the  republication,  i  Salk.  238.  pi.  16.  Mich.  6  Ann.  theftatute 
B,  R.   Bunter  v.  <5okc.  .Jt^^^ 

o  Mo<1.  78.  Acheiley  v.  Vcmoj.  ■   And  mail  have  all  necefTary  incidenti.    Per  Holt  Cfa» 

J>  Gibb.  229.  in  cafe  of  Buucer  v.  Coke. 

19.  If 
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19.  If  an  infant  makes  a  will  and  devifes  lands^  and  after  full 
age  republiflies  the  will»  the  lands  pafs.  i  Salk.  238*  p}«  i6. 
Mich.  6  Ann.  B.  R.  in  cafe  of  Bunter  v.  Coke. 

20.  So  of  a  feme  covert,  i  Salk.  238.  pi.  16*  Mich*  6  Ann. 
B.  R.  in  cafe  of  Bunter  v.  Coke. 

21.  So  of  a  lunatick ;  per  Holt  Ch.  J.  in  deUvering  the  opinion 
of  the  court.  Holt's  Rep.  246.  pi.  13^  i^  caie  of  Bronker  v^ 
Coke.  S.  C. 

Since  the  22.  J.  Earl  of  Bath,  by  his  will  O^ober  \iy  1684^  only  cxe-* 

Jlatute  of      cutcd,  Uck  notice  that  his  lands  werefittled  upon  his  fon  Charles  and 

l!m(for^     "J^^^  *^  ^^^^  male^  and  then  devifid  in  thefe  words-,  in  cafe  my  Jons. 

art  neccjfary  jhall  hove  rto  iffue  mok^  then  for  the  prefenation  of  my  name  and 

to  ^^^re-     familyy   I  devije  myfaid  lands  unto  my  brother  Bn-nard  Granville^ 

a  will  ^^    '^^  ^^^  ^^^^^  males  of  his  body  i£uing.     B.  G.  died  in  the  life  of  the  ^ 

sothefrji      tejlator^  having  iffue  George  then  I^ord  LanfJown,  by  which  the 

mtkini.  Re-  devife  to  B,  G.  in  tail  male  lapfed.     15  Auguft  1701.  the  tcjintor 

LdlcooiTcr^  fi^^  f^  fi^^^  P^rfi^^  0^^  foidj  I  fent  for  you  to  be  witneffes  to  my 

Trevor  and  wilU  ond  fometimes  to  be  witnejjes  to  the  republication  of  my  wiU\ 

Tracy.    lo  and  then  took  a  codicil  dated  15  Auguft  1701,  in  one  hand  and  the 

Ld"*^iaa*f-°  ^^^^  ^^  '*^  other^  \icfaidy  this  is  my  willy  whereby  I  have  fettled  my 

*nvn^s         eftate,  and  I  publijh  this  codicil  as  part  thereof  and  th<:n/igned  the 

«fe.  codicil  (which  lay  upon  the  iahlcy  with  the  will)  in  the  prefince  of  the 

witnejfes  who  fubfcribed  it  in  his  prefence.     By  this  codicil  he  de- 

vifed  in  thcfe  words;  whereas  I  heretofore  made  my  willy  dated  ii 

QSfober  1684,  which  I  do  not  intend  wholly  ta  revokey  but  in  regard 

to  the  many  accidents  and  alterations  to  my  family  and  eftate, 

/  by  this  codicily  which  I  appoint  to  be  taken  as  part  of  my  willy 

devife  as  follows  and  then  devifed  divers  manors,  &c.  to  his  fon 

Charles  and  his  heirs,  and  lool.  per  annum  to  his  nephew,  then 

Lord  Lanfdown,  for  life.     He  then  put  the  will  and  codicil  together 

in  a  Jkeet  (f  papery  and  fealed  them  up  in.  the  prefence  of  the  fame 

witneJpSy  but  the  will  was  not  unfolded  in  their  prejenccy  nor  did  any 

of  them  write  their  names  as  witneffes  on  or  under  the  willy  or  on 

the  (ame  paper,  but  on  the  codicil  only*     And  by  Parker  Ch.  J. 

and  by  the  whole  court  this  was  held  no  republication ;   for  fmce 

the  ftatute  29  Car.  2,  there  fhall  be  no  republication  by  implicatioHy 

but  the  will  muft  be  re-executed,  otherwife  a  devife  of  lands  fhall 

not  be  good.     Comyns's   Rep.  384,   385.  cites  Hill,  ii  Ann. 

Penphrafe  v.  Lord  Lanfdown  &c  al'. 

23.  Making  a  codicil  of  perfonal  eftate  and  annexing  it  to  the 
will  cannot  amount  to  a  republication  of  the  will.  2.  Vern.  R. 
722.  Mich.  1 7 16.  Hudfon  v.  Simpfon. 
Mortp^i  24.  Sir  William  Lytton,  by  his  will  25  March  1700,  devifed  all 
/•w^lj^af-  *"  ^^^^  '^  ^"  nephew  Lytton  Strode  and  his  hcirSy  and  dirciSlcd 
terthe  mak*  that  he  (hould  take  the  furname  of  Lytton  \  and  his  perfonal  eftate 
ingawilly  he  devifed  to  dame  Ruflel  his  fifter  and  Lytton  Strode,  and  made 
will  not.  them  executors.  After  his  will  madcy  Sir  William  Lytton  purcha- 
out^aTncw  fi^  ^^^  equity  of  redemption  of  fome  mortgages  in  feey  which  were 
publication,  Tnortgagedto  him  before  he  made  his  will',  and  13th  Jan.  1704,  by  a 
for  11  IS  m  codicil  attefled  by  three  witnejfesy  hcfaysy  I  make  this  codicily  which  I 
Bcw  pur-*  wll  Jhall  be  added  to  and  be  part  of  my  lajl  willy  which  I  have  for- 
,  *  '  merly 
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merly  made.    And  the  Lord  Chancellor  Cowper,  affifted  by  Sir  John  Jj^  ^^«  ^  p«r 
Trevor  Matter  of  the  Rolls,  Ld.  Ch.  J.  Trevor,  and  Mr.  Juftice  ^^^^^^^ 
Tracy,  l6  June  1708.  decreed  that  this  was  not  a  republication ;  for  Arg.  3  Ck 
fince  the  ftatute  29  Car.  2.  there  can  be  no  devife  of  lands  by  an  ^•.«79* 
implied  rrpnhlicationy  for  the  paper  in  which  a  devife  of  lanas  is  Ana-Lkton 
contained  ought  to  be  re-excuted  in  the  prefencc  of  three  witnefles.  ai'  Strode 
Comyris's  Rep.  ^83.  Mich,  10  Geo.  i.  cites  Litton  v.  Vifcountcfe  v-  Fa^^k- 

per  C.  accordingly,  ibid  iS8- 

25.  A  bequeji  void  at  firji  may  by  publication  after  be  made     ' 
good.     As    if  A.  gives  to  M,  his  wife  a  piece  of  plate,  &c.  and 

he  has  no  Jucb  wife  at  the  time^  but  after  marries  one  of  that 
namey  and  then  pubiifhes  his  will  again  j  now  this  ihall  be  a  good 
bequeft.     Wcntw.  Off.  Executors  25. 

26.  A  u/iJl  revoied  rnay  be  fet  on  foot  again.  I  ft.  By  a  codicil 
annexed  thereunto.  2dly,  By  adding  any  thing  to  the  will,  or  making 
a  ntiu  executor.  3dly,  By  exprefs  fpeech  or  word  that  it  Jhould  Jiand 
or  be  his  will.     Wcntw.  Off.  of  Executors,  24- 

27.  M  one  of  the  exuutors  names  is  Jiricken  outy  and  a  Jiet  is 
written  over  his  head  by  the  teilator,  or  by  his  appointment,  now  he 
is  revived  executor;  fo  if  the  teftator  exprefs  by  word  in  the 
prefence  of  witnefles,  that  the  party  put  out  ihall  yet  be  exe- 
cutor ;  but  this  is  where  the  executors  name  is  not  fo  blotted  out 
but  that  it  may  be  read  and  difcemed,  for  elfe  the  ftet  is  upon 
nothing,  and  if  the  verbal  re-afErmance  fhould  renew  his  executor- 
Ihip,  thenmuft  the  will  be  partly  in  writing,  and  partly  nuncupative, 
his  name  not  being  to  be  found  in  the  nuncupative  will.  Wentw« 
Off.  of  Executors,  25,  26. 


(Z.  2)    Set  afide.   For  Fraud,  Circumvention,  &c* 

I.  'TpHE  father  having  one  only  child  devifed  the  furplus  of  his 
^  eftate  to  three  executors  in  truft  for  M.  whom  he  inten- 
ded to  marry,  whereas  fbe  was  a  lewd  woman^  and  a  feme  covert* 
The  child  brought  a  bill,  the  truft  not  being  fully  proved.  Two  of  ♦ 
die  executors  declared  by  anfwer,  that  the  truft  was  for  the  faid  M. 
but  the  third  declared  he  conceived  it  was  for  the  plaintiff,  and  that 
the  father  declared  no  trufl  in  him  for  the  (aid  M.  and  the  court  de- 
creed for  the  child,  the  truft  not  being  fully  proved.  Chan.  Rep. 
101,  II  Car.  I.  Aynfworth  v.  Pollard. 

2.  A.  by  will  gives  his  lands  to  his  wife,  and  her  iffue,  out  of 
the  name  and  blood  of  k»  The  plaintiff  iiififts  that  this  will  was 
contrived  by  the  wife,  contrary  to  the  intent  of  A.  and  againji 
certain  notes  written  by  himy  whereby  he  had  fettled  the  iaid  lands 
on  the  plaintiff  and  his  heirs,  after  the  deceafe  of  the  wife,  and  [  166  J 
proved  that  the  teftator  intended  to  prefer  him  being  of  his  name 
and  blood,  and  drew  notes  for  his  will,  whereby  he  gave  the  lands 
t»  the  wife  for  life,  and  after  to  the  plaintiff  and  his  heirs.    But 

A.  left 
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A*  left  the  f^tHing  his  will  f$  an  aftorn^fy  vAio  pfevaikiitnAi  A# 
U  lit  thi  will  hf  at  heJhouUpen  it.  It  appearing  the  &td  W.  had 
fleclared  to  feveral,  that  (he  bad  the  laikl  but  (or  Ufe^  and  the  court 
conceiving  A.  to  be  but  wiak^  in  regard  he  left  it  to  the  dire&ion 
ctf"  die  attorney)  deolar^  and  is  of  opiiiion  ^at  the&id  wiH  was  a 
very  in^tiaus  will^  feeking  to  prefer  Jirangen  hefdn  name  and  blood* 
Chan.  Rep.  1%%^  14  Car*  i.  Maun<qr  ir.  Maundy« 

3*  If  a  man  makes  a  will  in  his  ficknefe  by  the  ovit  imporiuning 
rfhis  wffty  to  the  end  mav  be  quiet,  this  fhall  be  faid  to  be  a  will 
made  by  con/frainty  and  fhall  not  be  a  good  will.  Per  Roll  Ch.  J4 
in  atrial  at  bar.     Sty.  4.27.  Mich.  i654«  Hacker  v, Newborn. 

4*  The  cafe  was,  T.  of  E.  deceafed  having  mat]e  a  wilt  and 
Aereby  made  his  wife  file  executrix ;  the  defendant  T.  the  fin 
hearing  of  this  will^  came  to  his  mother  in  the  life-time  efbis  father^ 
and  perjuaded  hery  that  there  being  many  debtSy  the  executorfiip 
would  be  troublefime  to  her-y  and  deftred  that  he  might  be  named  exe^ 
cutory  for  that  he  by  reafon  of  his  privilege  of  parliament  could 
ftruggle  the  better  widi  the  creditors,  and  perfuaded  his  mother  t6 
.  move  his  father  in  it^  declaring  that  he  would  be  only  an  executor  in 
truft  for  her  I  and  the  mother  accordingly  prevails  on  the  father 
that  it  might  be  fo;  and  thereupon  T.  the  fon  gets  a  new  wiB^ 
whereby  a  legacy  of  50 1.  only  is  given  to  his  mother,  and  therein 
he  makes  himfelr  fole  executor,  and  cancels  the  former  will,  though 
the  father  oppofed  the  doing  thereof;  and  the  Iq/l  will  was  read 
overfo  lowy  that  the  tejlator  could  not  hear  it  5  and  when  he  called  to 
have  it  read  louder y  the  fcrivener  cried  he  was  afraid  of  cUfiurbing 
his  worjhip.  The  defendant  having  thus  made  himfelf  fole  execu-^ 
tor,  and  procured  this  will  to  be  executed,  where  only  a  legacy  of 
50 1.  was  given  to  his  mother,  fet  up  ibr  himfelf,  and  denied  the 
truft  for  his  mother;  and  in  his  two  firft  anfwers  he  denied  the 
will  was  drawn  by  his  directions,  and  that  the  50 1.  therein  given 
to  his  mother,  was  without  the  teftator's  privity;  but  in  his  third 
anfwer  he  confefl'ed  it.  Upon  the  whole  matter  it  appearing  to  be, 
as  well  a  fiaud,  as  alfo  a  truft,  the  Lord  Keeper,  notwithftanding 
the  ftatute  of  frauds  and  perjuries,  though  no  truft  was  declared  in 
writing,  decreed  it  for  the  plaintiff,  and  ordered  that  the  defendant 
ihould  be  examined  on  interrogatories,  for  difcovery  of  the  eftate. 
Vern.  296,  297.  pi.  290.  Hill.  1684.    Thynn  v.  Thynn. 

5.  The  plaintiff,  a  woman,  getting  the  aifcendant  over  a  young 
lady,  made  herfuuear  to  make  her  willy  and  thereof  the  plaintiff  exe- 
cutor, and  to  give  her  all  her  eftate,  and  when  fuch  will  was  made, 
made  her  fwear  net  to  revoke  or  alter  it.  TJie  young  lady  fell  fick, 
complained  of  the  ufage,  confulted  what  to  do,  was  much  concerned 
at  the  injury  done  her  relations  by  this  will,  but  afraid  of  being 
damned  if  ftie  altered  it;  and  fo  died  much  difturbed.  The  will 
Concerned  perfonal  eftate  only,  and  wzs  proved  in  the  fpiritual  courts 
The  plaintiff  prayed  the  afliftance  of  the  court  to  get  at  a  term 
for  years,  which  was  in  truftees  for  the  teftatrix.  But  Jeffries  C. 
declared,  that  though  the  will  being  of  perfonal  efiate  onlyy  and 
being  proved  in  the  fpiri.ual  court,  could  not  be  controverted  here, 
yet  tlie  plaintift  (hould  have  no  aid  from  this  court,  rnd  therefore 
difinified  the  bill,  that  he  did  not  fee  how  this  could  be  called  a 

will. 
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|iiU»  when  not  ambulatory  9s  a  will  ought  to  be^  ncx  made  freely 

and  voluntary,   but  gained  by  reftraint  and  force  on  the  party,     z 

Vern.  76.  Xrin.  1688.  Nelfon  v.  Oldfield- 

.    *  6.  A  bill  was  brought  to  have  a  will  fet  afide)  being  obtal/ied  B>^  it  has 

by  fraud  and  circumvention f  and  my  Lord  Chancellor  was  clear  of  ^^  ^^^ 

ppixuon»  that  a  will  may  in  equity  bifet  afide  for  ifraud  or  circumven-  tbTboufc 

tion.     Abr.  £qu.^:afes,  133.  Mich.  1700.  Welbyv.  Thorna^gh.      of  LqrIs, 

•  that  a  will 
'  if  a  rc^l  eJLxte  could  not  bs  fee  afide  in  a  court  of  eqvity  for  fraud  or  iinpo(itioii>  but  mmfi  jirft  i* 

^  tritd  at  kw%u  o«  dc^ijmnfit  vti  nm^  bfiing  matter  proper  for  a  jury  to  inquire  into.    Abr.  £q«i.  caies 

133.  the  zStb  July  1728.  Bramblby  v.  Kertidge.  Abr.  Equ.  cafes  4oi»  (C)  pL 4.  S.  C« 

7.  Will  obtairud  in  extremis^  and  upsn  importunity  of  teftator's 
wife,  bis  band  being  guided  in  the  writing  of  his  nanie^  fet  afide* 

I  MS.  Tab.  May  isth,  1711.    Moneypennv  v.  Brown. 

8.  A.  devifed  land  to  M,  his  mother  in  fie,     J,  S,  perfuaded  her  2.  Vcm. 
that  the  ivill  ^juas  not  well  guarded^  hut  he  would  draw  another  which  699.  pt 
fliould  be  fufEciently  guarded.     He  after  drew  a  will  in  which  be  ^***  ^^ 

(ave  to  ML  an  ejiate  for  life  only^  the  remainder  in  fee  to  himfelf 
Jpon  a  bill  to  eftablillh  tne  iirft  will,  becaufe  of  the  ill  pni£lices 
ufed  in  obtaining  the  after  will,  Cowper  C.  directed  an  ijfue  in 
Middlefex,  and  where  the  will  was  made  (though  the  lands  lay  in 
Shrppihire)  to  try,  whether  the  will  by  which  the  lands  in  fee  were 
devifed  to  Af.  tvas  the  lajl  will  of  A.  the  tejlator  or  not,  Wms'« 
Rep.  287^  2.89.  Mich.  1715.  Gofs  v.  Tracy. 

9.  So  if  J •  S.  had  perfuaded  the  tejiator  htmfelf  in  the  feme  man- 
ner,  and  li^d  after  limited  the  remainder  in  fee  to  himfelf,  this 
would  have  been  a  good  will  in  law,  if  attefted  purfuant  to  the 
m£l  of  parliament,  but  would  be  fet  afide  in  equity  for  the  fraud. 
But  as  to  the  teftator's  beiiQg  non  compos^  that  is  intirely  at  law 
and  to  be  tried  there.     Per  Cowper  C.  Ibid.  288.  in  S.  C. 

xo*  There  may  be  a  fraud  in  obtaining  a  will^  that  may  be  re-  Wms*« 
lievable  in  equity,  and  of  Which  no  advantage  can  be  taken  at  law.  ^^p-  ***• 
As  if  A.  agrees  to  give  the  teftator  2000 1.  in  bank-bills,  if  he  j^l^]^„ 
^ill  devife  his  eftate  to  him,  and  on  delivery  of  fuch  bills  makes  Cowper  c. 
his  will  and  devifes  his  eftate  to  him,  and  the  bills  prove  to  be  i'lS.c. 
forged    or   counterfeit.    Per  Ld.  Chan.  2  Vern.  R.  700.  Mich. 

17 15.  in  cafe  of  Goffe  v.  Tracy. 
II.  Bill  to  be  relieved  againft  a  will  obtained  by  fraud  and  im-  Equity 

polition  upon  this  cafe.     The  plaintifPsyiw  had  made  a  will  in  Jan.  Abr,  133* 

17 16,  and  thereby  devifed  all  his  real  and  perfonal  ejlate   to  the  ^^\^'^ 
flaintiff  his  father^  but  falling  ill  foon  after  at  a  great  dijlance  (c.)pl.4. ' 
from  bis  fatier  of  a  confumption  of  which  he  died,  the  defindant  cites  s.c 
perfuaded  him  to  make  a  new  will  fome  (hort  time  before  his  death,  j^^^dciTin 
tVDcreby  he  devifed  all  his  real  and  perfonal  eflate  to  the  difendant  (being  ^he  houfe 
bis  tin/man)   upon  trujl  to  pay   his    debts  and    legacies   but  fays  oT  Lords, 
nothing  of  the  refiduum^  but  there  is  the  general  claufe  of  revoking  ^^^^  *^^^'*^ 
ail  former  willsy  &c.     There  were  feveral  witneffes  to  prove  an  im*  ^i^^it  coul  J 
pofttion^    and    contrivance^    and  falfe  fuggeflions    to    induce    the  not  he  fet 
te/fator  to  make  this  new  willy  fufEcient  to  fatisfy  the  court  that  *^'^^*^£* 
it  was  unfairly  obtained,  but  the  will  was  regularly  ftgned^  fealedy  ^^^-^y  f^^ 
and  tublifbed  as  ftatute  29  Car.  2.  of  frauds  doth  dire£t>  and  fo  a  frauior 
irooa  will  at  law. 

-  9  It 


i6yt  t>ettite» 

impofition,       It  Was  infifteJ  for  the  plaintiff,  that  this  being  ootaihed  by  frauif 

firft"be        ^^^  contrivance,  diough  duly  publiihed  according  to  law,  ought 

tried  at  law  to  be  fet  afide  in  a  court  of  equity.     That  this  court  is  proper  te 

on  dcvifa-     give  relief  in  all  cAfes  of  fraud.     That  a  deed  obtained  by  fraud 

it  bebg"^"'  and  contrivance  is  conftantly  fet  afide  in  this  court,  and  that  there 

matter  pro-  is  the  fame  equity  to  f^  afide  a  will  fo  obtained,  and  (bme  cafes 

per  for  a       werc  cited  to  this  purpc(fe,  but  none  fecmcd  dire&ly  in  point  erf"  a 

^"^^Into'    ^''  ^^y  P"bliftied  and  good  at  law  being  fet  afide  in  this  court 

July  28,  '    ^  *  fraud,  but  feveral  cafes  were  put,  wherein  it  might  be  rea(ba« 

i7^d«  able  to  fet  afide  wills  for  fraud  and  impofition. 

♦f  1 681       It  was  infilled  for  the  defendant,  that  there  was  no  precedent  for 

fetting  afide  a  will  duly  publiihed  for  firaud  and  impofition  in  diis 

court  without  a  trial  at  law,  that  it  would  be  of  dangerous  confe- 

quence  and   full  of  inconveniences  to  fet  afide  wills  in    equity, 

which  are  good  at  law.     One  witnefs  fwears,  that  the  will  was  not 

truly  read  over  to  the  teftator  before  publication,  that  if  this  de- 

pofition  be  true  the  will  is  void  at  law,  that  here  were  variety  of 

evidence,  and  therefore  proper  to  go  to  a  trial  at  law  upon  a  de- 

vifavit  vel  non  devifavit,  or  any  other  ifliie  that  the  court  fhould 

think  proper  to  dire£l,  and  infifted  that  without  a  trial  at  law  this 

court  could  not  fet  afide  a  will  duly  publiihed. 

It  was  replied,  that  the  fraud  in  this  cafe  depends  upon  a  great 
number  of  circumftances,  and  that  no  ifiue  can  be  framed  to  take 
them  all  in,  nor  can  a  jury  well  be  charged  with  them;  that  fraud 
is  the  proper  bufinefs  of  this  court,  and  that  in  cafe  of  fraud  it  is  not 
neceflary  to  grant  a  trial  at  law, 

Parker  C.  faid,  I  am  very  well  fatisfied  that  this  will  was  obtadned 

by  fraud  and  impofition  by  the  evidence  that  has  been  read,  and 

that  plaintiff  ought  to  be  relieved,  but  will  take  two  or  three  days 

to  confider  what  relief  is  proper  in  this  cafe;  methinks  this  will 

ihould  fiand  as  to  the  creditors  to  fecure  their  debts,  which  ar& 

not  provided  for  by  the  former  will,  for  in  that  the  real  ei?ate  is 

not  charged  with  them,  but  before  I  will  totally  fet  afide  this  will, 

I  will  confider  well  of  the  confequences.     Et  poftea  (ut  audivi)  he 

decreed  the  defendant  to  account  for  the  perfonal  efiate  having  juft 

allowances,  &c.  and  to  convey  the  real  eftate  to  the  plaiiltift  fub- 

jecl  to  the  payment  of  the  debts  of  the  teftator,  as  a  truftee  for  the 

plaintiff.     N.  B.  This  decree  was  reverfed  by  the  Houfe  of  Lords 

as  to  fraud,  and  the  devifee  to  have  the  freehold  and  perfonal  eftate 

fubjeft  to  payment  of  debts.     MS.  Rep.  Mich.  5  Geo.  in  Cane. 

Branfby  v.  Kcridge  &  aP. 

» Wmjj's  22.  R.  Son  to  the  late  earl  of  Radnor  married  the  only  daughter  : 

Pa^/j^^^*     and  child  of  B.  who  was   fo   paifionately  foi^  of  his  daughter, 

1725. in       that  whenever' file  was  in  his  prtfence,  he  would  break  out  into 

cafe  of         great  fits  of  pa/lion  and  weep  for  joy  to  fee  her.     Notwitliftanding 

GTcA\Z\t     ^^^^  great  fondnefs  of  his  daughtcrr,  one  W.  took  an  opportunity 

was  faid  by  when  B,  was  under  an  arrcjiy  and  ofEcioufly  came  to  bail  him,  and 

L<L  Lorn-      inJinuaUs  into  hinty  that  his  Jon-in^law  was  the  occajton  of  his  being 

Jc'kyu"Thac  ^^^ifi^^h  and  thereupon  wrou;>hc  lb  far  upon  him  as  to  '^et  him  into 

there  was  a  a  prtv  te  place^  where  he  was  removed  out  of  hisfon  and  daughter* s 

d:£tftH„f       inowied^ey  and  y/here  h^' w^nt  by  a  fi  range  na/ne;  no  one  of  his 

friends 


■ 


Stttife.  i6t 

irien()s  had  arty  accefs  to  him  hut  W.  hitnfelf,  and  fuch  as  he  would  ^J^* 
permit.     R.  made  frequent  application  to  be  admitted  to  him)  but  ^j/^^j^ 
was  refufed,  which  was  all  in  proof.    While  he  was  under  this  from  a 
concealment,  W.  tampers  with  one  B.  that  had  B'i  will  in  his  ^^^  ""«• 
cuftody,  and  would  have  had  him  fuppreiTed  ftat  will,  whereby  |||^^repni^ 
he  gave  his  eflate  to  his  daughter.     It  happens,  during  hi$  being  fentacionor 
thus  fecund  he  fell  fick^  then  there  is  a   will  prepared  fir  him  frawd ;  for 
to  iive  this  eftate  av^en  to  W.from.  his  only  daughter  i  they  get  three  !f  **7?1^ 
witnejjes  to  the  execution  of  it.      i  his  will  was  never  read  over  to  a  weak  moKp 
him\  this  appears  in  the  proof;  but  they  got  him  to  execute  it;  Mdhyfaifi 
and  he  dies.     Hereupon  R.  exhibits  his  bill  in  this  coiirt  to  fet  '^t^^^^i 
aflde  this  will.     There  was  proof  made  of  all  this  matter  that  was  not'a  fufli- 
opened,  and  this  point  of  furprife  in  obtaining  this  will  was  infifted  ci^nt  reafon 
upon  ftrongly.     The  Ld.  Chancellor  at  the  hearing  was  affifted  by  |o<«»!«fi«>« 
the  Ch.  J.  britfgman,  the  Ch.  B.  Hales,  and  J.  Rainsford.     But  wiBdciw^ 
notwithfianding  all  this  pooof  they*  could  not  prevail  to  fet  afide  this  mined  ia 
•  will  in  this  court;  and  afterwards  when  they  came  into  the  Houfe  ^{^  5f/f  ^ 
of  Lords  they  were  of  the  fame  opinion,  and  it  ended  at  laft  in  re*  Dxx\^c  of  ^ 
lief  by  the  legiflative  power,  *an  zik  of  parliament;  cited  by  Baron  Newcsftle't 
PowelL    3Ciianu  Cafes  6i.  in  cafe  of  Bath  and  Mountague  as  the  w»!^-^«" 
cafe  of  Bodmin  v.  Roberts.  *  ?Wt^ 

Lord  Clare,  and  in  the  cafe  of  Bodmin  and  Roberts ;  biit  where  a  deed  (which  is  ndt  revocable  at 
a  will}  is  giitied  from  a  weak  man  upon  a  roifreprdTentationy  aod  without  any  yaluftble  coofider* 
aiioDy  the>Cuiie  onght^obe  fet  alide  in  equity.  f^f  T  /)nl 

13.  WiUfet  ajide  after  forty  years  poffeffton  under  it  upon  account 
of  the  infanity  of  the  deviior  and  although  in  prejudice  of  a  purchafof. 
MS.  Tab.  Feb.  44,  1726.^  Squire  v.  Perlhall. 

14.  Executor  of  a  will  which  was  obtained  by  fraud  but  proved 
in  the  fpirituai  court,  decreed  as  to  fo  much  of  the  will  as  fubje£led 
the  lands  f9r  payment  of  debts  it  fbouldjiand^  out  as  to  the  reft,  the 
exepitor  to  be  a  truftee  for  the  devifee  of  the  former  will  \  de* 
creed  per  Ld.  Chancellor  but  reverfed.    MS.  Tab.  March  ix, 

X727.  •  Kcrrick  v.  Branfby.  ^ 


(Z,   ;)  Rafurcs,  See.  in  a  Will.     What  is  to  be 

dpiie. 
• 

X.  TJII7HER5  there  are  rafufes  in  a  will  and  die  executor 
^^  fubmits  that  the  will  Ihould  be  proved])  as  if  no  fuch 
rafur^  had  been  made,  and  annexes  to  the  will  aninftrument  pur-* 
porting  fuch  confent;  North  K.  thought  the  executor  concluded 
by  this  confent,  but  faid,  the  ufual  courfe  in  fuch  cafes  Is  to  have  a 
ientence  agatnft  the  rafure,  and  then  a  probat  granted  with  the 
words  rafed  out,  infertcd  therein*  Vern.  256.  pi.  249.  Mich* 
1684.  Parker  v.  A(h. 

2.  If  om  of  the  executors  names  be  ftruck  out)  and  afterwards  a 
Jf(pf  be  wrote  over  it  by  the  teftator  or  by  his  appoittzoent)  now  he 
is  revived  executor*    Wentw*  Off.  Ex.  25,  26* 

Vot^VUI.  O  (Z.4) 


»-   » 
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S£9  !Dett(fe« 


{Z.  4)  In  Cafes  where  the  Will  is  fet  afidc.  What 
Allowanced  fhall  be  made  the  Executor  as  to 

* 

Payments  by  him. 

!•    A      By  will  devifes  his  lands  to  his  wife  during  the  minority  of 
<^^*  his  forty  and  dies^  and  has  only  a  pofthumous  Ton,  and 

Slves  her  power  to  make  leafes  to  raife  money  to  pay  debts,  &c. 
.    .         he  enters,  takes  the  profits,  and  marries.    The  fccond  hufband 

lives  fome  years  and  takes  the  profits  of  fuch  land  as  fhe  had  not 

let|  thfc  other  part  ihe  had  let  purfuant  to  the  will.  The  Ton  comes 
^  of  age  and  proves  a  revocation  of  the  will,  and  prays  his  mother 

may  account;  it  was  ordered  that  (he  account  for  all  the  profits  taken 

1^  ....        iy  berfelfor  herfecond  hujbandy  and  the  reafon  was,  that  fhe  ihould, 

\  lyo  J  l>e  laid  to  take  tnem  till  the  iniant  was  fourteen  years  old  as  guar" 

I  diany  and  after  as  haUiffy  and  fhe  was  to  anfwer  as  to  what  her 

hufband  took  as  in.  a  aevq/iavit.  And  whereas  fhe  had  paid  lega* 
/  ties  ebarged  by  the  will  on  the  lands,  it  was  ordered,  that  fhe  be 

j;.  xtUmed  thofe,  but  as  for  the  leajes  made  by  her,  though  they  were 

for  fines  ^d  full  rents,  though  fhe  offered  to  account  for  the  fines 

and  rents  ^z  court  would  not  makg  them  goody  becaufe  die  modier 
'^  pould^ot  fet,  or  let,.  lands*    Ch.  Cafes  126.  Pafch.  21  Car.  a. 

Helc  V.  StowelL 


(A.  a)  Confint  to  a  Legacy.  * 

In  vrhat  Cafes  it  is  necejfary.     J'o  what  I'hing. 

\     '  ... 

S.P.  Per  [  jl  T.F  certain  goods  are  devifed  to  one,  he  cannot  take  them 
Sl^c^ll  without. the  delivery  of  the  executor.    11  H.  84.  J 

IX.  cites  S,  C.  No  devifee  may  take  the  lej^acy  of  his  own  authority,  but  ought  to  have  if 

dc/ivtrul  to  hiu^f-y  iht  fxccuiori^  or  ioJuefoY  it  in  the Jf}lntujl  court,    fir.  DevifiB»  pt.  3.  dte$U  H.  6.  r6. 
Bridgni.  54.  cites  S.  C.  *^an(I  37  H.  6.  8.  a.  where  a  diverfity  is  taken  as  here,  and  tliat  it  is 
there  faid  that  if  the  thing  devifed  is  certain,  and  a  ftmnger  t^es  it,  the  executor  (hall  Iiave 
an  adtion  of  trefpafs ;  but  that  in  eld  N.  B.  87.  there  i?  no  fuch diveifity.  Kclw.  128. 

pi.  93.  Cafus  incerti  temporis  is  a  nota,  per  Keble,  th^  devifee  of  a  thing  ceitain  may  cak#  it 
without  the  delivery  of  the  eXeiAitor ;  but  other  wife  of  a  itiing  uncertain.  ■  ■  !£•  man  ^* 
vj/ci  a  thing  unctft^t  ^i  /6*  th'irii fmrt  of  the  gootisf  kc  and  a  Granger  takes  it,  there  is  no  remedy 
but  to  fue  forlrin  the  ^iritual  COUlt,  but  ^uare  if  he  may  take  it  out  of  the  poffelpon  9f  the  executor  .^  for 
it  may  be  that  the  debts  exceed  the  goods,  and  then  the  devife  is  Void.  Br.  Devife,  pU  6.  ckei 
S7  H.  6.  8.  ■  AU.  39.  HiU.  aj  Car.  B.  R.  in  cafeof  Eetes  v.  Lambert  in  B.  R..  it  was  agreed 

by  counfel,  and  alfo  by  the  court,  that  though  the  legacies  were  devifed  in  fpecie,  yet  the  lega- 
tees could  not  take  them  without  the  afTent  of  the  executors. —- Mar.  137.  Mich*  17  Car, 
Heath  J.  faidr  that  aU  the  books  hold  an  aflent  neceflary,  exotpt  &  H.  6.  16.  and  s)  U.  ^*7« 
which  feem  to  take  a  difference  wherethe  legacy  is  given  in  certain,  and  in  fpccie,  that  tbeije  it 
may  be  taken  without  alTent ;  but  where  it  is  not  given  in  certain,  there'll  cannot ;  but  he  held 
clearly  the  law  to  beotherwife,  apd  that  through  it  be  given  in  certain,  yet  tlie  legntet  cannot  take 
it  without  the'executor'c  affent ;  forYo  the  executor  fhoutd  b«  fubjeA  to  a  dtyaffavit^  withouUny 
fault  in  him,  or  any  aie;uis.toiMsip  himfelf* -^— >  Co9ds  in  fpecie  are  devifed,  yet  tlie  legated 
have  no  property  before  tne  executor  has  delivered  them,  any  more  than  if  thejr  had  never  been 
devifed ;  agreed  per  ^ounfel  on  both  fldet«    Sti.  54.  Wclu  13  Car.  in  cafe  uf  £eles  y.  Lambert* 


tot  tc^aMi  hal  in  imNtrJt  in  theM  prMeotry.  Ar;.  55.  nt  ante. »  Arg.  Briclsrm.  54* 

cetitrtf  and  fays  in  oM  I^.  B^  87.  there  is  no  difibreoce  becwecn  a  tbiug  certain  and  not  oer* 

tftin. 

And.  Wentw.  Off.  oF  Executors,  t%i,  that  if  teftator  Beju^tb  gooHi  in  the  Itands  of  J,  S,  to  f.  S^  * 

ytt  the  property  is  not  transferred  to  J.  S.  without  executor's  alfenti  though  ^ecutor  has  fuf.  1 

ficitot  for  payment  of  debts  without  them,  and  tlterefore  executor  may  at  common  law  recover 
the  thing  or  damages  againft  the  legatee. 

[  2.  If  ft  mtn  pofieilcd  of  a  leafe  fir  years  of  land  dcvifes  it  to 
ftnother,  the  devifee  cannot  have  Tt,  or  enter  into  it  without  the 
aflent  of  the  executor  or  adminiftrator.  Tr.  39  £1.  B,  R.  P.  11 
Ja.  B.  per  Curiam.  ] 

3.  If  A.  divifis  a  chattel  to  B.fir  lifiy  the  remainder  to  C,  this  s.  p.  For  it 
diattd  cannot  be  tak^n  without  delivery  of  the  executor.  Br.  £xe-  ^^J  ^  that 
euton,  pi.  133.  cites  37  H.  6.  30,  per  Prifot.  '         '^^I'tS. 

ficient  to  difcharge  the  debts  and  funerals ;  but  when  the  devife  is  made  to  the  executors,  there 
the  executors  fnay  take  it  f  for  he  has  no  other  remedy ;  for  he  cannot  fue  againft  himfelf  and 
his  companion-    fir.  Devife,  pi.  13.  cites  S.  C  *    But  when  t^thattU  is  <Ltvifed  to  am  tbt 

rewumJUrto  am^htrj  if  the  executor  deliver  it  to  the  Jirflf  and  after  be  dies,  tllCre  tho J eevfid  maf  take  it ; 
fir  tUfrJi  delivery  is  executed  for  nS ;  per  Phfot  and  Needham  ;  contra  per  Danoy ;  but  executors 
•m^fweakedehtmryfibofMowda^*    Ibid. 

4.  And  br  him  if  the  executor  gives  it  to  another^  the  devifee  has 
Jio  temedy  by  the  common-law;  but  it  ieems  that  he  ihdU  hare  it^ 
or  the  valae,  by  the  fpiritual-law.    Ibid. 

5*  If  a  legacy  be  devifed  thus,  let  B.haveftich  a  things  there  B*  f  1 71  1 
may  take  it  without  the  delivery  of  the  executor.  Arg.  Sti.  73.  in  ^  ** 
cale  of  Eeles  v.  Lambert,  cites  a  £•  4.  13. ' 

6.  In  trefpafs  per  Brian  .Ch.  J.  where  a  termor  devifes  his  tervty 
die  devifee  cannot  enter  after  his  death  without  livery  of  the  exeti»- 
tor,  by  which  l^tfaid^  that  the  devifor  made  the  flasntijf  and  this  d^^ 
fendant  his  executors^  by  which  he  enUred\  ana  per  tot.  Gur.  he 
may  enter  and  hold  in  feveralty.    Br«  Devife,.  pi.  24.  cites  ^o  £• 

4-9-  .  ; 

7.  If  a  man  divifes  hyfpecial  name  or  generally  goods  w  chattels  Ym.  hne} 

real  or  peribnal,  aiid  dies;  die  devifee  cannot  take  them  without  thfe  ^'^  '72- ' 
aflent  of  the  executors.    :Co.  Litt.  iij.a.  .  weotw. 

OflL  of  Executon.  S.  P.  as  tochattles^  tbo'  heretofore fomt  opinion  has  fiu  oihtfrwife,  and  ia 
Marg.  cites  27  H.  6. 8. 

%•  When  a  man.  isfeifed  of  kinds'  in  fee  aiid  devifes  the  fame  in 
fce  or  fte  tail,  for  life,  or  for  yearsy  the  devifee  fhall  enter ;  for  iti 
tfatt  <Saie  the  executors  have  no  meddling  therewith.  Co.  Litt. 
in.  a.  • 

^  9*  Lefiee  Ibf  yeM  on  condition  not  to  aHen^  or  devife  to  any^  hut 
Ins  children;  by  deviimg  it  to  a  ftranger  the  condition  is  broken, 
tbottgk  the  executor  never  aflents  to* the  devife»  Cro.  J.  75.  [d.  4. 
Trin.  J  Jac.  B.  R.  Horton  alias  Burton  v.  Horton. 

to.  If  ft  legacy  be  given  to  one  of  the  ifxecutorsihtrtifdye^f  he  inzj 
Uh  it  unthokt  any.affmt  of  his  to^xtcutorSy  and  that  before  admi^ 
niftration,  ifhewiU.    Pert.  S.  572. 

If.  If  die  teftator  has  land  for  the  term  of  twenty  years^  and  he 
^ifts  the  latiie  knd^siiira  one  rf  his  exetutorsy  he  may  enter,  ana 
occupy  the  hmd  according  to  me  Aevikwthout  the  ajfent  tfthn 


ether  ixecut^rs^  &q.  Perk.  S.  572. 


r. 


12.  If 


171  IDetiitz, 

12.  If  die  teftator  was  a  termor  for  yeais  and  had  devifcd 
panel  of  the  yeafs  unto  all  /the  executors^  &c.  The  ftranger 
who  is  in  remainder  Jhall  not  enter^  nor  occupy  without  the  ajpgnment 
$ftbe  executors^  becaufe  it  cannot  appear,  whether  they  occupy  the 
lands  as  executors  or  as  devifees.  •  And  therefore  it  (hall  be  taken, 
that  they  occupy  as  executors,  and  not  as  devifees ;  for  that  is  more 
for  the  Deneiit  and  profit  of  the  foul  of  the  teftator  j  TamenQuxre, 
how  they  fliall  be  adjudged  in.  the  land  in  fuch  cafe,  &c.   FerL 

S-574- 

13.  If  a  man  has  land  for  term  of  year s^  and  makes  his  wiD  and 
^evifes  the  feme  land  imto  A.  the  wife  of  J.  S.  and  makes  the  fame  J.  S. 
his  executor  and  dies,  and  J.  S.  enters  into  the  land,  and  occupies 
the  feme,  but  it  does  not  appear  whether  he^cupies  the  fame  as  execu" 
tor^  or  in  the  right  of  his  wife^  and  %  5.  makes  his  wilt,  hut  fap 
nothing  of  the  term  in  his  will,  ana  makes  T.  K.  his  executor  and 
dies  within  the  term^  it  feems  tlwt  the  wife,  who  was  devifee^  can- 
not enter  into  the  land  devifed  unto  her  without  the  afEgnment  or 
aflent  of  the  executor  of  her  hufband.     Tamen  Quaere.  Perlu 

S.575- 

14.  As  to  all  chatties^  real  and  perfonal^  devifed,  if  the  executors 

-will  not  delivery  affign  or  pay  them  unto  the  deviiees,  they  have 
no  other  remedy  but  tofuefor  them  in  the fpiritual  courts' iox  die  law 
does  more  refpe£l  die  foul  of  the  deviior  dian  the  devifees,  and 
therefore  the  law  will  not  fufier  the  devifees  to  take  their  legacies 
out  of  the  poflei&on  of  die  ekecutors  in  defpight  of  them,  becaufe 
die  legacies  (hall  not  be  afiigned,  delivered,  or  paid,  until  all  the 
debts  of  the  teftator  be  fetisfied  or  paid,  in  fo  much  as  if  the  execu- 
•tors  affign,  deliver,  or  pay  the  legacies  before  the  debts  of  the  tef- 
tator are  paid,  and  there  be  not  fufficient  goods  of  the  teftator  to 
pay  his  debts,  the  executors  ihall  be  charged  of  their  own  goods, 
&c.  Perk.  S.  570. 
r  1 72  1  ^S\  Notwithftanding,  that  a  man  devifes  a  chattle  real  or  perfonal 
by  hi§  will,  yet  the  executors  are  bound  in  law  to  pay  the  debts  ef 
the  diceafed^  before  they  pay  or  deliver  any  legacies.  And  therefore 
the  cominon  law  is,  diat  the  devifees  of  chatdes  real  or  perfonal 
cannot  enter  upon  the  legacies,  nor  take  them  without  the  affign- 
ment  or  delivery  of  the  execators,  or  by  their  aflent,  or  without 
the  af&gnment  or  delivery,  or  aflent  of  one  of  them;  and  tfaereafoii 
is,  becaufe  the  foul  of  the  teftator  fliall  not  be  in  dai^ger  for  die 
non-payment  of  his  debt,  &c.     Perk.  8.488. 

1 6.  if  one  devifes  bis  leafe-^land  to  bis  txecuUr  for  Ufe^  the  re* 
mainder  over^  there  ought  to  be  a  (becial  aifent  thereto  by  the  exe^ 
cutbr,  as  to  a  legacy,  otberwife  it  is  not  executed.    Cro.  C.  293- 
.    "pL  3.  Hill,  i  Car.  B.  R.  Rofe  v.  pardet. 

i'7«' A  legatee  hadi  not  any  intere/l  grantable  heforc  ai&nt,  yet  he 
hath  an  intereft  releafable-,  per  Brampfton  Ch«  J.  Mar.  139.  Mich. 
17  Car. 

18.  If  an  executor  refufes  to  affent^  he  may  be  compelled  by  die 
fpiritual  court*  Mar.  96,  97.  pL  167.  TriAt  17  Car.  C.  B* 
Anon. 

V  ... 

* 

-     ^     .    '        '    '       19.  Teftator 


/ 
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)9«  Teftator  reUafes  a  bond  by  ivill^  it  is  not  good.  .But  qusrei 
^Vhat  aflent  is  requifite  tofuch  bequeft?  Sid.  422.  pi.  ii.  Trin. 
U  Car.  2.  B.  K.    Pigeon  v.  Harrifon. 

lO.  £jcecutors  aflent  is  not  material  where  there  is  no  droifei 
ts  where  it  ivas '  on  a  condition  precedent^  which  never  happened. 
Adjudge  Cumb.  438.  Trin.  9  W.  3.  B.  R.  Efcourt.  v« 
Warry, 


j^         (B.  a)  Who  may  Confcnt, 

[l.      ^    Feme  covtrtexetutrix  may  coOkvA  to  z  legacy.    7  H.  4..  Br.  Exeen. 

-^-  1^.  b.  1  s  /     /      ♦  to«,pi.4r. 


cites  S.  C. 


— Fitzh.£xecutorSy  pL  55.  cites  S.  C.  thst  flit  may  pay  legacies 
liz.  B.  R.  in  RufTel's  cafe  the  court  denied  the  opinion  in  16  H.  6. 


and  S.  F.adniitted.  «- 

5  "Rep.  %"},  b.  HiU.  26  Eliz.  B.  R.  in  RufTel's  cafe  the  court  denied  the  opinion  in  16  H.  6.  Releaiia 

4.^  as  to  feme  covert  executrix ;  for  though  (he  is  executrix*  yet  flie  can  do  nothing  to  the  pre* 

^u^ce  t>(  her  baron  5  but  that  without  doubt  the  releafe  of  the  banm  is  good.  «— —  Tlie  aflent  of 

a  feme  covert  will  not  kind  berjelf*    But  the  ajftnt  aftht  barm  is  fufficient  where  the  wife  is  exectt* 

txHx»  even  though  ihe  be  within  age^  if  he  be  of  full  age^  but  not  if  he  be  under  ai,  and  Qie  above 

17.  as  it  feemSy  unlefs  there  are  allets  fufficient,  which  in  this  cafe  perha|)S  may  be  material,  though 

not  in  the  other.  Wentw.  Off.  of  Executor  123.       ■  Sid.  188.  pi.  14.  Pafch.  16  Car.  a.  io 

cafe  of  Cedttf  v*  Bellamy,  the  court  held*  that  though  anciently  it  had  been  a  point,  yet  fihce  Ruf* 

ieU*scafe  in  Co.  Rep.  they  thought  it  was  fettled,  that  feme  covert  caimot  aflent  to  a  lc|;acyi  aa4 

lb  was  their  optiiioc 

[  2*  If  there  be  two  executors  and  goods  are  deviled  ia^oney  he^ 
may  aflent  to  his  own  legacy,  and  take  the  goods  widnout  the  af- 
ieot  of  the'other.     1 1  H.  4.  84.  ] 

[  3*  If  the  teftator  devijfes  a  kafe  for  years  to  his  executors j  om 
£xecmt$r  v/ithwt  the  other  may  confent  to  the  legacy,  as  to  his  mvn 
party  without  any  confent  made  bv  the  others.  M«  37  EL  B.  R, 
between  Pannel  and  Fen,  admitteo.  ] 

4.  An  iff  ant  executor  at  the  age  of  iS  yearsy  mav  aflent  to  a  5  Rep.  19/ 
legacy;  per  Anderfon  Ch.  J.  Cro.  £.  719.  m  pi.  46-  Mich.  41  k  ti'^'Srir 
42Efiz.C.B.  >  ^^ 

Cafe.  S.  C.  Ore.  E.  602.  pi.  14.  S.  C 5  Rep.  a  9.  b.  Mich.  41  and  41  Eliz.  C.  B 

S.  C.  and  S.  P.  cited  per  Cor.  as  adjudged  Hill.  40  £liz.  C.  B*  PigoC  v.  Gafcoigne,  that  mfaot 
executor  before  17,  cannot  aiTent  to  a  legacy,  &c.  --^^Wentw.  Off.  of  Executon  aaj.  S^P* 
5.  C.  cited  Roll.  Rep.  248.  Mich.  13  Jac.  — -..S.  C.  cited  Sid.  t88. 

5.  If  there  ziefeveral  executers^toStoX  of  em  Mly  is  fufficient« 
Wentw*  01F«  of  Executors,  223. 


(C.  a)    [Aflent  to  a  Legacy.] 
At  what  Time  it  may  be  made* 

r  (•  lF  a  tmm  hath  a  term  for  52  years^  and  deviftfs  this  term  to 
^   bis  executor  afier  hts  legacies  paidj  and  devifes  10  L  to  be 
fetid  to  the  ijfue  ofaftranger  when  he  comef  /0  21 ;  the  executor  fhall 
not  have  this  as  a  l^acy  by  any  aflent  till  the  iflue  comes  to  2i». 

O  3  .and 


173  2?ttiife. 

and  until  he  has  paid  him  the  lol.  or.  tmie  an  agreement  with  hkt^ 
for  it.     Pafehb  6  Ja.  B.  between  Brand  and  Dane,  per  Curiam.  ] 
[  2.  But  in  the  (aid  cafe,  if  he  devifes  40/.  to  be  yearly  paid  I0  ^ 

Jlrangerfor  ^'^years^  this  Ihall  be  a  legacy  in  him  preftntly  bjr  his 
afient  \  for  duit  otherwife  he  (hould  never  have  it  as  a  leracy,  in« 
afmuch  as  the  40 1,  is  to  be  paid  during  all  the  terra,  Fafeh.  6^ 
Ja.  B.  dubitatur.  ] 

3.*  A  term  was  devifedto  an  executory  vrho  entered  before  Mnj  prom 
bate  of  the  teilament,  and  occupied  the  land  for  a  year  and  more» 

^without  any  probate,  and  died.  It  was  ruled  that  the  property  of 
the  term  was  lawfully  in  the  executor  by  his  entry  wi^out  tnj 
probate.    D.  367,  a.  pi.  39,  Mich.  21  &  22  Eliz,  Anon, 

4.  Wentw.  Off.  of  Executors,  225,  thinks  an  aifent  catoot  be 
made  after  a  difafjint.  Yet  he  makes  a  qusre.  Becaufeliich  re-r 
fufal  may  be  controlled  by  the  fpiritufd  court  or  court  of  equity. 
But  he  fays,  that  notwithftanding  a  decree  in  fuch' court,  be  fees 
not  how  any  leg^l  intereft  can  be  transferred  by  that  compelled 
aflent. 

5.  Nor  c^er  an  affent.  to  a  legacy  can  an  executor  dijojfent. 
Wentw.  Off.  Executors  225. 

6.  If  the  executor  rides  or  drives  in  his  coach  a  horfe  bequeathed  t^ 
•  y,  S!    So  if  he  ufes  him  at  plough,  this  feems  not  fuch  diiagrec'i 

ment  to  the  execution  of  the  legacy  as  that  the  executor  cannot 
after  aflent  to  the  legatee's  having  tberepf,  Weqtw,  Off,  £xcca<r 
tors  225.  . 

7.  Nor  is  the  executor's  continuing  to  depafiuro  land^  the  term 
whereof teftator  devifedto  J.  S«  any  difagreement  to  the  execution 
of  the  legacy.    Wentw.  Off.  Executors  225,  226, 

8.  But  if  this  leafe-land  had  been  leafed  out  by  teftatof  ffpm  year 
to  year,  and  the  executor  difcharges  the  tenant  and  takes  it  into  his 
own  hands  at  the  yearns  ena',  this  feems  to  be  a  dif-affent,  Wentw. 
Off.  Executors  226.  \ 

9.  So  perhaps  may  his  ^kftig  or  dijiraining  for  rent  due  aftet 
teJlaUr's  death.     Wentw.  Off.  Executors  226. 

10.  Where  a  terrn  is  devijcd  to  A.  and  after  the  teftator*s  death 
the  executor  takes  a  new  leafe  of  the  fame  land  for  more  years  in  pof- 
feflion  or  to  begin  prefently.  By  this  the  t«rni  left  by  teftator  was 
furrendered  and  drowiied,  fo  tiiat  it  could'  not  pafs  to  A.  by  the 
executor's  affent  after.  Wentw.  Off.  Executor  226.  cites  it  as 
held  in  cafe  of  Lowev.  Carter. 

11.  Ifz  legatee  dies  before  ajent  by  tlit  ex^cntoVj  yet  the  legacy 
will  be  good,  and  the  executor  may  affent  afterwards^  and  this  {hall 
be  affets  in  the  hands  of  the  executors  of  the  legatee.  Mar.  135, 
*^37>  '39-  pl.209.  Mich.  17  Car.  Southwardf  v.  Millard. 

12.  AneT^ecutdr,  befqre  probate^  may  affent  to  the  delivery ,  of  a 
legacy,,  or  that  the  legatee  do  take  or  receive  his  legacy.  '  Godolp. 
Orp.  Leg.  144.  cap.  20*  S.  i[. 

l  ^  74  J  -3'.  An  afent  after  refufalvf^s  allowed  to  prevent  a  forfieiture,  for  a 
forfeiture  mall  not  hind  where  a  thing  may  be  done  afterwards  or 
any  compenfarion  made  for  it,  unlefs  where  there  is  a  devife  pvcr 
to  a  third  perfon.  2  Vent.  352.  Hill#  32  &  33  Car.  2.  in  Cane 
Cage  V.  Ruffel.  oj  o        ^o  . 

(C.i  a) 
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(C.  a.  2)  Affcnt.     How  it  may  be  made* 

X.    A  SSENT  to  a  legatee  may  be  on  condition  precedent^  as  thus;  If  a  term  it 
■^*'  I  am  content  that  if  you  can  get  and  bring  in  to  me  fuch    l!*J**^^  * 
a  bond  in  which  teftator  was  bound  to  J.  S.  that  then  you  enter*  {^  execu- 
upon  die  term  or  take  the  com  and  cattle  to  you  bequeathed  tor  aflenta 
Wentw.  Off.  Executor  236.  S*ti  ha^* 

2.  So  of  Other  like  conditions  preceding  the  affent;  as  if  you  get  fTraMndi^ 
the  confent  of  my  executor;  or  if  you  will  pay  the  arrearages  of  tion,xhei&.' 
rent  due  to  the  teftator  at  his  death;  or  if  you  will  pay  the  wages  ^•.^ 
ahready  due  to  the  fervants  attending  about  the  cattle  or  corn  to  you  foiu^jiy* 
bequeathed;  in  fuch  cafes  there  is  no  aHent  unle(s  the  condition  be  For  after 
performed.     Wentw.  Off.  Executor  236.  theaffento£ 

3.  But  if  it  be  oh  condition  fuBfequenty  as  thus;  I  agree  you  fhall   J^^^j^ 
have  the  thing  bequeathed,  provided  you  fhall.  pay  10 1,  yearly  to  in  by  the 
mc,  or  to  fuch  creditor  of  teftator*s,  and  is  like  the  cafe  of  attorn-  devifc.  Per. 
jncjits..  Went.  Off.  Executors  236,  237.  St-^'btio^ 

17.  Trin.  33  Eliz.  B.  R. 

4«  Ailent  to  make  a  devife  good  may  be  by  an  agreement  either  Non  ttlwst- 
hy  word  or  deed\  and  it  feems  that  whatever  words  or  verbal  agree-  J"  ^""  ^ 
mcnt  will  be  a  good  attornment  in  law  ma^make  a  good  affent  to  a  ^^^^  p„^ 
legacy;  if  therdbre  the  legacy  be  agreed  to  on  certain  terms  and  bet  verbia 
conditions,  this  will  be  a  fufEcient  affent  in  the  executor  to  perfedl  ?"i."5|?^ 
•  the  legacy.    Godolph.  Orp.  Leg.  144,  145.  cap.  20.  f.  i.  u$.**ioR^ 

,  52.  b.  in  Lampet's  cftM. 


(D.  a)    What  fhall  be  faid^^y?  Affent  in  Law  to*  a  ^^f;J^ 

Legacy,  ci^^i* 


[  I.  TF  a  term  be  devifed  to  an  executor  for  a  certain  timcy  the  r#-  •  ^ 
''•  mainder  overj  Jo\d  the  executor  enters  generaifyy  he  J9iall  be  ^ 


Mo.  350* 
470.  S. 

adjudged  in  by  the  law  as  an  executor,  and  not  as^a  legatee,  becaufe^  ^fe  being 
if  he  mould  be  adjudged  in  as  a  legatee,  perhaps  this  would  be  a^  to  his  exe« 
devaftavit,  and  fo  the  law  would  do  a  tort,  and  alfo  by  this  the  re-  5J*®'j5j[^  ' 
mainder  would  be  fettled,  and  could  not  be  devefted  by  the  difaffent  pJ][aU  hit 
of  die  executor  after,  which  would  be  mifchievous  to  the  executor,  debts  and 
Mich.  37  EL  B.  R.  between  ♦  Pannel  arid  Fen,  per  Curiam  adjudg-r  3*^*^^'^ 
edL    Co.  10.     t  Lampet  47.  b.  adjudged.    Mich..ii  Ja.  B.  R.  edthatthr? 
between  Ellis  and  Ofborn,  agreed.  ]  (haiiukeii 

as  execu- 
tors.  '  ■        Cro.  B.,  347.  pi,  19.  S.  C.  rcfolved  accofdinjly.  — - Gouldfl*.  185.  pi.  125.  S.  C. 
Clench  and  Fanner  held*  chat  they^tsike  as  execmorsj  but  00  judgmenu «— — i^f  2  BrowtiJL  172* 
T^M^  10  Jac  C.  B«  lAmpic  «•  burkey.  S.  C. 

O  4  f  a..  If 


t7J  DebidP* 

See  tht  di*  ^  j,  jf  j^  n^m  Jg^ifes  a  term  to  his  ixecut&r^  and  he  enters  gem* 
tit^ExecL  ^^y^  ^c  i^^  ^^U  lay  prima  facie  that  he  is  in  as  a  legatee  be- 
tor  fwhcre  caufc  this  is  better  for  him,  and  the  law  intends  that  the  executor 
lie  Oiall  ailented  to  it,  and  if  be  be  in  danger  of  a,  devaflavity  he  may  after  deO 
ciito/'aDui'  ^*  ^*  '^  ^^  executor^  and  fo  explain  this  general  entry^  fo  there  (hall 
iprtMreasle-  not  be  anv  devaftavit.  Midu  37  £liz.  B.  R.  4.  between  *  Pan- 
fitee  or  de-  jj0J  and  Fen,  per  Curiam.  igEliz.  Lord  Wind- 

▼»W         fcr's  cafe  adjudged,  Mich.  11  Ja.  B.  R.  between  Ellis  and  Ofbom 

dubitatur,  though  the  executor  had  fufficient  for  all  debts,  legacies, 

and  funerals.  ] 
Mo.  351,  g  [  3»  If  kffi*  for  [TC^rs]  leafes  for  yearsy  upon  condition  that  be 
p\.  470.  jj^ji  ^f  ^/^„  ^  ^iil  QY'  otherwaysy  and  he  devtfes  it  to  his  executors 
Bliz.  ton!  ^^^  ^^^  generally^  it  feeins  that  he  {hall  not  be  (aid  in,  prima 
Boroughs  V.  f^cie,  as  a  legatee,  but  as  executor,  becaufe  if  he  ibould  be  m  as 
Y^r^^^x^  legatee,  this  fliould  be  a  breach  of  the  condition,  and  then  no  fub* 
fays  it  was  Sequent  ele£tion  of  the  executor  to  be  in  as  executor  could  help  it, 
adjudged  a    Contra,  19  £liz.  Lord  Windfor's  cafe  adjudged.  ] 

forfeiture 

and  breach  of  the  condition,  becaufe  tbe  general  entry  (hall  be  intended  as  devifee;  citod  by  Tan* 
field  5  and  Fenner  J.  faid,  that  it  was  fo  ai) judged  to  his  knowledge.  —  S.  C.  cited  as  24  Eliz. 
Lord  Wiodfor  v.  Burry,  anii  that  if  the  legatee  had  not  been  exccutori  the  conditioo  had  been 
broken.    D.  45.  b.  Marg.  pi.  3. 

Srownl.  '  [  4.  If  a  man  devtfes  a  term  to  his  executor  and  dieSy  not  being  in' 
2i  **  ^'  debtedy  and  the  executor  enters  generalfyy  this  {ball  not  be  ac^uc^cd 
Warhurton  in  law  in  him  as  a  legatee,  and  to  a  confent  to  the  legacy.  Pafch. 
andWalmf-  g  Ja.  B.  between  Hellam  and  Ley.  Dubitatur,  Trin4  8.  Ja.B.for 
that*!!*^  there  may  be  dfbtf  which  are  not  yet  known,  ] 
om  aflettty  but  Coke  e  contra. 

—A-  t^       [  5.  If  a  firan  devtfes  a  term  to  his  executor  and  dies,  and  the 
ol.  620.  executor  enters  generally^  fnd  converts  the  profits  to  his  own  ufe^  this 
^ym^my^  is  a  confent  to  the  legacy.  Mich,  i|  Ja.  B.  R.  in  Ellis  andOf- 
burn'scafe,  per  Coke.  ] 

[6.  If  a  Hian  poflcfled  of  a  term  for  certain  years,  dcvifes  it  to 

another  for  his  lifcy  wiihfeveral  remainders  over^  and  makes  thefirfi 

*  devifee  his  executory  who  enters  generallyy  and  by  decdy  recittngy  that 

whereas  he  had  a  certain  ejlate  for  years  in  the  faid  land  by  the  de-* 

vifg  of  J,  S,  who  was  the  devifor^^  he  grants  it  over  to  onothery 

d)is  is  a  good  explanation  of  this  entry,  fcilicet,  that  he  entered  as 

legatee,  andfoa  confent  to  the  legacy.     Mich.  15  Ja.  B.  R.  in 

one  Shrene's  cafe,  per  totam  Curiam:  j 

Vrownl.  [  7,  If  a  man  devife'f  a  term  to  his  executor  and  dicsy  not  being  in- 

i?^  S.  C.     Jibfedy  and  the  exeautor  enters  generally^  and  faySy  that  his  tejlator 

Warhurton  ^^^  ^'^^«  ^^  legacy  from  himy  but  had  Ufi  all  to  hinty  ^^dmitting  that 

andWaimf-  upon  the  general  entry,  he  {hould  not  be  adjudged  in  as  legatee, 

ley  held  it    jt  fccms  tfaefq  words  (hould  not  make  any  confent  to  the  legacy^ 

toCfi'ie  P-  8  Ja.   B.   between  Hellan  wid  Ley.     Pubh^tur,  Trin.  i 

«QQtpL         Ja.  B.  ] 

8,  It  the  executor  ^verf  to  druifee  pods  to  him  deviftd  to  w- 
deUver  them  again  at  fuch  a  day,  the^wnie  is  a  good  aflcnt,  aii4 
execution  of  the  dcvife,  and  the  words  of  the  re-dclivcry  are  void, 
Arg-  Le*  1^0.  in  pi,  176.  cites  «£.  4«  13* 


9*  A  i£rm^/lnr  y^ars  is  devifedto  jf.  The  fxecuttrs  of  the  de- 
iwr  ^Misrsdl  into  tbi  land  for  the  uje  of  the  Jevifee*  The  opinion  of 
the  court  iKr^kSy  that  the  iame  was  a  fufEcient  pofleffion  to  the  de« 
Tifee»     3  LrC.  6.  pi.  15.  4  Eliz.  C.  B.  Anon. 

10.  If  a  man  pofieffed  of  a  /^rm  of  years  devifes  it  to  his  wife  fir  T  ly^  1 
ji  jMtf jfy  of  the  years  as  Jbe  Jhall  live^  and  after  her  deceafe  the  rv*  ^ 

vmmUr  of  the  term  to  J.  S,  and  maketb  his  wife  executrix,  and^     -  ^ 
enUrs^  claiming  to  have  it  only  for  li/ty  the  remainder  to  J.  S.  ac* 
cording  to  the  devife  i  in  this  cafe  this  is  a  good  afTent  for  the  exe- 
cution of  the  refldue  of  the  term  to  J.  S.    Plow.  C.  516.  HilL 
aoEIix.  'Weikclen  V.  Elkington.  ^ 

If.  If  a  term  for  years  be  given  to  the  wife  of  the  teftator  during 
the  minority  of  the  eldeftjon^  to  the  intent  that  Jhey  with  the  prifits 
there^  ftusU  breed  tip  his  children^  the  remainder  of  the  term  to  the 
fame  eldeft  fon^  and  me  is  made  executrix,  and  fhe  enters  generally, 
but  doth  alv^ays  breed  the  children  of  the  teftator.  This  education 
is  an  aficnt  againft  her,  to  veft  the  eftate  to  the  eldeft  fon.  Plow. 
Coow  539.  b.  545.  Hill.  21  Eliz.     Paramour  v.  Yardley. 

XX.  Afloat  is  not  to  be  apportioned*    Le.  129.  pi.  176.  Trin.  An  afTent 
TO  Eli*.  ^  Colcburn  V.  Mixftonc.  ^r^f^'^'T 

*»  jor  lift  tfm 

unm^  it  an  execouoa  of  the  devife  Co  him  in  rtmaituitr*    GouldCbt  96.  Arg.  cites  PL  C.  Wddouli 


X  3.  Teflator  devifed  feveral  houfes ;  an  entry  into  one  of  the  houfes 

is  a  fufficient  agreement  for  the  wnole;  for  it  is  an  intire  legacy; 

and  the  entrv  (nail  be  adjudged  moft  beneficial  to  the  devifee.    Le« 

lag,  130.  pi.  176.  Trin.  30  Eliz.  B.  R.    Colebum  v.  Mixftone. 

14.  If  a  term  is  devifed  to  f.  S,  and  the  executors  agree  andaf* 

ferst  that  y.  S.  and  J.  N,  Jhall  have  the  term\  in  this  cafe  J.  S. 

Jball  have  the  termfoielyi  for  after  the  aflent  of  the  executors  he  is 

in  by  the  devife.    Per.  Cur.  4  Rep.  28  b.  in  pi.  17.  Trin.  33 

Eliz.  B.  R. 

15.  Executor  declaring  that  the  tejlator  (her  hufband)  had  given 
her  oUj  and  nothing  from  her^  held  to  be  an  aflent.  Brownl.  132. 
Trin.  7  Jac.    Hellam  v.  Lee. 

16.  The  executor^  who  has  thejirftejlate  devifed  to  him,  fays^  that 
he  to  whom  the  remainder  was  limited  Jhall  have  it  after  his  death ; 
Arg.  2.  Brownl.  173.  cites  it  as  refolved,  8  Rep.  94.  b.  [Trin.  7 
Jac.]  in  Manning's  cafe  to  be  a  good  execution  and  ele<£iion. 

17.  The  teftator  devifed  a  pecuniary  legacy,  and  then  told  his  2Bulft.207. 
eipecutor  that  he  had  by  his  will  ^iven  fuch  a  legacy,  and  /  would  ^^\  *^|" 

have  you  iacreafe  it  to  fuch  afurn^  this  is  called  commiflum  fidei  in  the  codb. 

civil  law;  ana  held  a  gooa  legacy.     Cro.  J.  345.  pi.   14.  Pafch.  H6PI.344. 
jaJac.B.R.  Pcnfon  v.  Cartwright.  j^c^Ca". 

wnghf  s  cafe.  $.  C.  adjornacur. 

18.  A  devife  of  a  chattle  real  to  B.forlife^  remainder  to  J.  H. 
and  made  Lowe  the  hufl)^nd  of  £«  his  executor.  And  J.  H.  de* 
▼lies  it  to  G.  H.  and  Hen.  H.  'and  dies  before  £.     And  Lowe  fays, 

'  if  £.  my  wife  were  dead  my  eftate  in  the  premiffes  were  ended,  and 
then  it  rcmws  to  thQ  Hpiloways,    Tbi$  13  here  aa  aiTent,  for  he 

took 


i\^77  ] 


^  took  notice  of  it  as  &  legacy,  and  that  he  would  have  it  in  that  ri^t, 
though  it  would  not  go  to  die  devifee  of  J*  H.  he  dying  before  E, 
Mar.  135.  pi.  209.  Mich.  17  Car.  Southward  y.  Milward. 

19.  An  executor  {hall  never  be  made  to  aflcnt  to  a  legacy  hf 
implication^  where  it  is  found  that  he  hath  not  afiets,  but  Acre 
ou^ht  to  be  an  exprefs  afTent  by  reafon  of  the  great  prejudice 
which  might  come  unto  him.  Per  Brampfton  Ch.  J.  Mar.  135, 
^38.  pi.  209.  Mich.  17  Car.  Southward  v.  Milward. 

20.  An  ailent  is  a  perfeding  ad  which  the  law  fevourSj  and 
therefore  it  has  been  adjudged,  that  where  an  ixtcutordid  control 
with  the  devifee  fir  an  ajjignment  rfthe  term  to  him  devifedi  thttifr 
was  a  good  affent  to  the  legacy ;  per  Brampfton  Ch.  J.  Mar.  139. 
Mich.  17  Car. 

21.  Devife  of  a  term  to  a  feme  for  life,  who  is  executrix,  re- 
mainder to  A.  the  feme  here  takes,  as  executrix,  the  whole  term, 
till  flie  agrees  to  the  devife,  but  on  proof  that  fhe  (aid,  that  Jhe 
would  take  the  term  according  to  the  willy  this  was  held  an  afient 
fufficient;  fo  a  cafe  was  cited  where  it  was  ruled  that  it  is  good,  if 
flle  hsA /aid  that  Al  was  to  have  the  ejlate  afier  her.  I  Lev.  25. 
Pafch.  13  Car.  2.  B.  R.  Garret  v.  Lifter. 

22.  /  thank  Tny  hujband  he  hath  done  kindly  by  me  in  giving  me  tbts 
^  Jandand  my  fon  after  me.  This  was  a  good  aflent  by  feme  execu- 
\                           trix  to  take  as  devifee  v  and  per  Windh^,  die  not  bringing  a  tvWt 

of  dower  may  be  taken  for  an  aflent  after  her  death.     And  if  flie 
'  faith  that  the  heirs  (for  whom  lands  are  devifed  in  trufi)  JhaU  have 

them  undivided^  it  is  a  good  aflent.    Keb.  15.  in  pL43.  Pafch.  13 
Car.  2.  B.  R.  cites  Cromwell  v.  Giles. 

.23.  The  tefts^r  by  his  tvill  defired  his  executor  to  give  B%  200  /.  Ais 
is  a  good  legacy,  though  he  left  it  to  the  executor's  own  free-will, 
how,  when  and  in  what  manner  to  difpofe  it,  and  gavp  no  particu- 
lar directions  himfelf ;  the  court  decreed  payment  otthe  20ol.  Chaiu 
Rep.  246.  16  Car.  2.  Breft  v.  Offley. 
2  Vent.  24.  A  fmall  matter  ftiall  amount  to  an  aflent  to  a  legacy y  an  aflent 

35<'  s.  c.    5eing  but  a  rightful  adt.     Per  Ld,  Chancellor.  Vern.  II.  94.  Mich* 
a?.  Garret    1 682,  Noel  V.  Robinfon. 

25.  An  aflTent  may  be  by  implication  as  well  as  exprefs ;  for  if  in 
the  devife  or  bequeft  the  legatee  be  appointed  to  dofome  a6fy  and  the 
executor  accepts  the  perfonnance  thereof,  this  amounts  to  an  aflent; 
Wentw.  Off.  of  Executors  224. 

26.  So  if  a  horfe  is  bequeathed  to  A.  and  one  ofltring  to  buy  the 
horfe,  the  executor  direSis  him  to  go  and  buy  it  of  A.  or  if  the  exicutor 
offers  money  to'  A.  for  the  horfe^  this  is  an  aflent.  Wentw.  Off. 
of  Executors  224. 

27.  So  acceptance  by  executor  of  a  grant  from  a  devifee  of  a  term 
devifed  was  held  to  imply  an  aflent  that  it  fliould  be  the  devifee^s 
to  grant.  Wentw*  Off.  of  Executors  224.  cites  it  a$  the  c^ife  of 
Low  V.  Carter. 


V.  Lilteb 


(E»»} 
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(E.  a)  In  what  Cafes  the  Confent  U  om  (hall  be  to 

another. ' 

['!•  TF  a   man  devlfes  a  term  U  one  for  Rfej  the  reTnatnder  to  **T^^ 

•■•   mwthtr  for  life^  with  feveral  rtmaindirs  voer^  the  confent  argued,  fed 

by  die  executor  to  the  firft  devifee  will  be  a  confent  to  all  the  re-  adjornacur* 

mainders.     Co.  lo.  [Mkh.  10  Jac]  Lampet^s  47.  b.  agreed.  ]  ~[^'  ^ 

de«h  of  the  firft  devifee  a  legal  intereft  is  veiled  in  the  next  devifees  by  adi  of  law,  which  cannot 
Ve  taken  from  them.  3  Wms's  Rep.  ii.  pi.  3.  Trin.  1726,  Per  Ld.  C»  Macclesfield.  Adams 
y«  Pwrco* 

[  2«  If  a  man  devifes  a  term  /^  hU  wife^  if  Jhefo  long  Unfit  wi"  [*  jj^  1 
niarriedy  and  ifjbe  marriesj  that  the  wife  Jkall  have  a  rent  out  of  sce  Roll 
the  landsy  and  maket  the  wife  his  executrixy  and  dies,  and  the  w^t  (K)  pl.S. 
canfents  to  ibc  legacy  of  the  term,  and  enters  into  it^  and  afterwardt  *^^  ^ 
tMis  hvjband.    This  confent  to  the  legacy  of  the  term  is  alfo  a  " 
confent  to  the  rent  when  die  contingent  happens.  Mich.  13  Ja*  B« 
Ji,  between  GofFe  and  Haywood,  Fafcti.  14  Ja.  B.     Adjudged.  ] 

3.  If  a  man  devifes  a  term  to  onty  and  a  rent  out  rf  it  to  anothery  sBulft.isa. 

dies,  and  the  executor  ajfents  to  the  legacy  of  the  temty  this  alfo  *"  ??*  ^^  . 

V  affent  to  the  rent.     Mich.  13  Jac.  B.  R.  per  Doderidge.  ]  Howa"i5?sI 

fi,  and  S.  P.  by  Doderidge,  but  he  faid,  that  the  aflent  to  the  devife  of  the  rent  it  no  aflfent  to  tho 
davifeof  ibe  term,  and  that  this  is  clear,  and  it  is  as  clear  Uiat  an  aflent  to  the  devifo  of  the  term  is 
an  aflent  to  both.  — <-  Roll.  Rep.  A48.  S.  C.  and  by  Doderidge  S.  P.  quod  futC  conceiTumy  per 
CokeCh.  J.— —  Bridgm.  55.  S.  C.  cites  Pi.  Com.  521.  b.  Welden  v.  Elkingtoo,  that  if  a  ter- 
mor devifes  a  rent  or  a  common  to  one,  and  the- term  to  another,  and  dies,  and  the  executor  pays 
the  rent,  or  fuffers  the  devifee  of  the  common  to  put  in  his  cattle,  this  is  no  aflent  as  to  the  terms 
lor  Che  term  is  one  thing,  and  the  profit  out  of  it  is  another  thing;  but  there  in  the  prini^pal  cafis 
the  aflent  of  the  executor  to  the  devifee  to  occupy  che  land  was  a  fufhcient  alfent  to  the  remainder 
of  the  term,  becaufe  the  occupation  of  the  land  and  the  land  itfelf  is  all  one;  and  that  in  Plowd. 
Cocnment.  541.  [521.  b.]  the  fame  agreed,  and  chat  the  firft  aflent  does  goto  alL  And  it  is 
aio  aflent  to  the  term,  neither  can  it  be  taken  by  implication  to  be  any  aflent  to  the  devife  of  rent ; 
lor  every  2£t  ^lat  does  enure  to  another  adt  by  implication,  ought  to  be  fuch  as  of  neceffity  ought 
$0  enure  to  the  other  aft  which  cannot  be  taken  tobeotherwifc. 

f  4.  If  A.  poflefTed  of  a  Jeafe  for  yearsy  devifes  it  to  his  exeeut^rt 
forfeven  yearsy  and  afterwards  to  B,  for  twenty  yearsy  and  after  t9 
*C,  and  the  heirs  males  of  his  body  hegotteny  if  the  executors  agree  to 
the  devife  to  themfehes  forfeven  years  i)M!&  is  a  confent  to  all  there- 
mainders.  Pafch.  1 1  Car.  between  Leventhorpe  and  Afliby,  per 
curiam,  reiblved  upon  evidence  at  the  bar.  Intratur  Mich.  10 
Par.  Rot  120.  ] 

5*  If  a  termor  divifes  the  occupation  or  profits  of  his  land  to  J.  S.  S.  C.  cited 
for  ten  year Sy  and  after  devifes  the  land  itfelf  to  J.  D  for  the  reft  of  ^"**«-  ^5* 
the  termy  in  this  cafe,  if  the  executor  allent  to  the  legacy  of  t.  o. 
this  will  be  a  good  aflent  to  the  execution  of  the  le^cy  of  J.  D. 
PI.  C.  yzi.  b.  Hill.  2oEMz.  incafc  of  Welkden  v.Elkiogton. 

^.  But  if  the  occupation  of  a  book,  glafs,  or  other  chattel  per ^ 
fonalhe  devifed  to  one  for  lifcy  and  after  his  death  to  another  in  Hie 
Jort^  the  aflent  to  the  firft  is  not  good  to  the  other,  for  the  occu- 

pations 


[^79] 


ijS  SDettife* 

patioHs  are  feveral,  and  in  fuch  chatties  perfonal  the  occupation  is 

di&iti&  from  the  property.    Finche's  Law  172. 
AfTenyo  a       7,  Aflent  to  a  thing  of  one  nature  is  not  an  aflent  to  a  thing  of 
a^^t^\b^    a  Jiffirtntnature^  as  an  aflfent  to  cmnmn  devifed  is  not  an  aflent  to 
rem,  on  a    adevifeof  the  Umi  itjt^.    Ph  C.  541.  b.  Hill.  21  £liz.    Para- 
condition  in  mour  V*  Yardley. 

lien  of  it. 

KolU  R.  248-  Goifii  V.  Heywood.  ■  1  '■■  But  an  aflent  /o  a  ftartitular  e^att  bequeathed  of  a  tenn, 
iig9od  toaiithc  remaiiidtrs,  lo  Rep.  47.  b.  the  4Ch  refolution  in  Lampct's  cafe.  — Wentw.  OfE, 
ExecotorSy  1^4.  S.  P.  Becaufe  the  particular  eftate,  and  the  remainder  are  all  but  one  eilate  in 
law»'  The  executors  affeuttoone  cannot  enure  toanother»  tbcia%hoisbefamt  thin^f  exuj^ 

hy  way  af  rtmmnder^  So  neitlier  can  it  any  way  where  the  things  are  mt  the  fame,  except  m  kmam 
very  special  cafes,  asiizfei  tmr  htfttatUd  a  rent  to  A,  and  the  land  itfetf  to  B,  the  executors  aflent 
that  A.  ihall  have  the  rent,  is  no  afifent  that  B.  ihall  have  the  land.  Yet  I  think  the  affeni  thrnt 
B,  JhtUl,  bavt  tU  land^  imfiia  tU  aJftMt  that  A,  Jball  havt  the  rent,    Wentw*  Off.  of  ExecutorSy 

•35- 

.  8.  *If  the  teftator  has  lands  for  the  term  of  20  years  and  devifes 
the  land  for  parcel  of  the  years  unto  one  of  his  executors^  the  re-m 
mainder  unto  ajiranger^  if  the  executor  who  is  the  devtfee  enters  . 
and  occupies  foletyy  by  force  of  the  devife,  after  the  years  determined, 
the  ftranger  who  is  the  devifee  in  remainder  may  enter  and  occupy 
the  hnd  during  the  refidue  of  the  years y  if  the  other  goods  of  the  te^ 
Jiator  were  fujjicient  tofatisfy  and  pay  all  the  teftator* s  debts.    Quere^ 
if  the  goods  of  the  teftator  be  not  fufficient  to  (atisfy  and  pay  his 
d^bts?  But  it  feems  he  may  enter  notwitfaftanding  that,  becsq^  cfac  > 
devife  was  once  executed,  &c.    Perk.  S.  573* 
**8^^*^"        9*'  There  was  a  devife  to  A.  but  that  devife  was  to  be  void  on 
dtesS  kep.  ^  condition,  and  another  thing  was  in  fuch  cafe  devifed  in  its  room  ^ 
Manning's'  per  toti  Cur.  an  aflent  to  thefirji  part  of  the  will  is  an  aflent  to  all 
^^  which  is  therein  contained.    3  Bulft.  123.  Mich.  13  Jac.  Gougix 

V.  Howard. 
KoU.Rep.  JO.  If  a  rent  is  devifed  to  one  out  of  a  leafe^  and  the  leafe  is  devifed 
34S.  s.c.  to  another^  the  executor  may  aflent  lirft  to  the  rent,  and  if  be 
Sodijri'dgo  ^^^  **^  devifee  fliall  have  me  term,  clearly  it  is  a  good  aflent  U^ 
J.  accord-  the  rent  to  charge  the  devifee  of  this  term  wi^  the  rent ;  for  he  a(^ 
ingly.  And  fents  to  have  the  land  charged  with  the  rent ;  but  the  sdfeit  to  the 

and  fays»  '  clear,  and  it  is  as  dear,  that  an  aflent  to  the  devife  of  the  term  i»  an 
that  he  will  aflent  to  the  devife  of  the  rent;  per  Doderidge.  3  Bulft.  I22« 
^utf^e^t,  Mich.  13  Jac. 

it  is  void.  And  at  another  day  it  was  agreed  by  Coke  Cb.  J*  that  it  was  a  good  aiTenc  to  th« 
rent.  ^ 

IT.  An  aflent  to  thefrft  devife  is  an  aflent  alfo  to  him  in  remain'^ 
der\  per  Mallet  J.  Mar.  136.  in  pi.  209.  Mich.  17  Car.  cites  it  as 
refolved  in  Lampet's  cafe  and  in  Matthew  Manning's  cafe. 

12.  A.  makes  his  will  in  thefe  woids,  viz.  /  devife  to  J.  5.  all   • 
thofe  my  lands  in  Bramfted  in  the  county  of  Surry  in  the  poffejfion  of 
John  Ajhley ;  whereas  in  fdJBt  A*  had  not  any  lands  in  Surry^  hut  ha 
had  lands  in  Bram/led  in  Hampjhire  in  the  pojjejfion  of  John  Ajhley^ 
And  in  an  ejeftment  brought  by  the  heir  of  A.  for  thefe  lands  in 
Hampfliire  againft  the  devifee,  it  was  ruled  by  Holt  Ch,  J.  diat  c 
thefe  lands  in  Hampfliire  would  pa(s  by  this  devife>  and  (}ie 
4     '  plaintift 


plaintiff  was  nonfuit  at  Winchcfter  Lent  affifes  1699.     to  Will*  3. 
LcL  Raym.  Rcp«  728.  Haftead  v.  Searle. 


(E-  a.  2)     The  EiFea  of  Aflcnt  by  Executor.  > 

i 

*  t.  T  F  exicutir  diUveri  tQ  the  devtfee  goods  to  him  devifei,  to  rede-' 
^   Ivoer  tbem  to  him  again  at  Juch  a  day ;  this  is  a  good  alTeiit 
and  execution  of  the  devjie^  ami  the  worda  of  the  redelivery  are 
void ;  per  Tanfield.    Le.  130.  at  the  top  cites  2  £.  4.  13. 

2.  An  aflent  to  a  void  legacy  doth  not  amount  to  a  grants  but  only 
that  the  legatee  _ihould  have  that  which  the  teftament  had  givei| 
him,  and  if  the  devife  is  voidy  the  ajfent  is  void.  Plow.  Com. 
525.  b.  526.  Pafch,  20  Eliz.     Branfby  v.  Grantham. 

3.  Aflent,  how  long  foever  made  after  teftator's  death  fhall  relate  [  1 80  1 
to  teftator^s  death  fcfr  the  advantage  of  the  legatee,  but  not  to  charge  Sic  diaum 
him  with  wajte  committed  by  executor^  for  in  fuch  cafe  wafte  fliall  be  ^'*»^  5  ^«p» 
brought  againft  the  executor  in  the  tenuit,  and  not  againft  the  IJ^euZ^ 
deviiee  in  the  tenet*    Wentw.  Off.  Executor  247.  Sander't 

4*  But  aflent  will  not  relate  to  wl^c  good  a  grant  madefy 
legatfe  before  affhu.    Wentw.  Office  of  Executor  247,  248. 

5.  Aflent  of  an  executor  to  a  devife  of  leafes  does  not  hinder  dieir 
being  ajfets  to  pay  debts.  Chan,  cafes.  257*  Hill.  26  &  27  Car* 
2.  Chamberlain  v.  Chamberlain. 

6.  If  an  infant  executor  tiffents  ta  a  legacy,  the  aflent  is  not  %  Tnenu 
good,unleis  there  are  other anets lor  debts;  per  Ld.  Keeper.  Chan.  ^^  '4^ 
cafes,  257.  HilL  26  &  27  Car.  2.  in  cafe  of  Chamberlain  v.  Chaov  s!  p/m 
berlain.  s.  c.    - 

7.  When  a  certain  things  as  a  horfe  or  a  cow,  &c.  is  deviied,  •  s«etie. 
as/oon  as  the  executor  affents  the  property  vefts  in  the  legatee^  and  he  Proh**'** 
mav  have  an  a£Hon  at  common  law  for  the  recovery  of  the  thing ;  pi|",*i  ^' 
ana  therefore  diflers  from  the  cafe  in  *  2  Roll  301.  tor  that  was  tor  E^ansV. 

a  legacy,  for  which  the  common  law  can  give  no  remedy;  and  that  Kinc»  ^^ 
is  |iven  as  Ae  reafon  of  the  cafe.     Freem.  Rep.  289.  in  pi.  339.  Jhen^  *** 
Pmrh.  1677.  B.  R.     Barton's  cafe. 

8.  By  the  aflent  of  the  executor  an  interejl  is  vefled^  and  the  >  J«-  'Jo. 
goods  deviled  are  become-  a  chattel,  and  is  governable  by  the  ^' 
common  law.  2  Lev.  209.  Mich.  29  Car.  2.  B.  R.    Buftard  v. 
Stukdv.  , 

9.  When  a  Uafe  isfiecificatty  devifed  if  the  executor  aflent,  there    ,       .    . 
is  no  Icmger  any  interefl:  in  the  eftate  left  in  the  executor.    Arg.  .'4  . 
Vem.  R.  91.  Mich.  1682.    Noel  v.  Robinfon. 

10.  An  a^ual  aflent  to  a  legacy  by  an  executor  will  not  bind  U 
creditor^  but  it  will  bind  himfclf.    Per  Jefferies  C.  Vem.  R.  455.     . 
Pafch.  1687.    Noel  v.  Robinfon. 

XI.  A  legacy  pajfes  not  by  the  will,  but  by  ajfent  of  executor  to  But  the 
whom  Ac  will  is  only  direftory,  fo  Aat  the  legatee  v$  in  by  the  J^HJ^, 
executor,     i  Salk.  237,  238.  pi.  16.  Mich.  6  Ann.  B.  R.   Buntcr  foment 

Vt  Cqteft  of  a  chattel 

(E.  a.  3)  i,8 


r8o 


fc.   A\ 


(E.  a.  3)     Aflent  by  Executor^*    Pleading. 


X.    A    Seifed  of  land  grants  a  leafe  for  yiarSi  and  after  devifed  it 
*"••  to  B.    In  an  a^on  B.  mmtjbew  that  he  entered  into  the 


t9€  enttrt 

aifcntoV  *  ^«^ h ^^^-gT  '*' executor^  for  he  cannot  enter  without,    Sti.  65. 
the  execu-    Mich«  23  Car.    Matthew  v.  Earle. 

tor  he  is  a 

MJfeifrr,    See  Mo,  3si»  Caittr  v«  houm**     ■     Ow»  7^  Trifw  ^7  Elis»  Caner  v.  l«w«.  5.  C  omA 

S.  P.  admitted. 


[  181  ]  (F-  a)     Wills.     Dcvifes. 

Conftruftion  in  General. 

X*  'T^  H  £  defeli  of  a  will  in  words  (hall  htfuppUed  iy  intent  cf 
^    devifor  in  making  an  eftate,  but  not  in  the  naminc;  the  dc^ 

yifor  or'devifee.    Arg.  2  Le.  165.  in  pi.  198.  cites  49  £•  3.  3  & 

\4.  the  cafe  of  Whiteavers.; 

2.  There  wfll'  be  a  great  difFcrcnce  iri  a  will  between  words  of 

refhraint  which  io  follow  general  words^  and  which  do  follow  par^ 

t$emlar  words.    Per  Haughton  J.  2  Bulft.  176.  in  cafe  of  Mirril  y. 

Nichols,  cites  2  £.  4.  29. 
TheMafter      3-  In  wills  the  effeil  or  intent  is  more  to  be  regarded  than  the 
of  the  Rolls  Tomu    Arg.  PI.  C.  344.  b.  Trin.  10  Eliz.  in  cafe  of  Brett  ¥• 
<^''V^V^  Rigden. 

that  there  w:^  a  diverfity  of  opinions  among  the  learned  judges  of  the  prefenc  time»  whether  the 
tegai  •fm-atmn  of  tin  ntMfri%  in  a  will,  or  the  intent  of  the  tei^tor  fhall  govern,  that  for  his  pait» 
heihould  always  contend  for  tbeiVcn'Mw,  where  it  h^/bui^and  he  tbooght  the  ftitxif^eft  an. 
thwities  to  be  on  that  fide;  for  if  the  inientirtn  be  to  govern^  as  it  is. admitted  it  muft,  and  noc 
always  give  way  to  the  legal  conflrudlion,  and  yet  at  other  times  (hall  not  govern*  theie  will 
thea  be  no  rale  to  judge  by,  nor  will  any  bwyer  know  how  to  advife  his  client,  which  Is  a 
mifthief  judges  ought  to  prevent.    2  Wms's  Rep.  673.  Mich.  1734* 

See  And.  4.  In  feveral  cafes  the  intent  in  devifes  {hall  make  ejiates  paji  coHr 

'n^hnyf  a  trary  to  the  rules  of^common  law  in  deeds,  or  other  gifts ;  and  tor  this 

v.ThMti^-  i^^  PI-  ^*  414-  Mich.  13  &:  14  £Uz.    Per  Ha^ur  J.  in  cafe  of 

ton.— -a  Newys  V.  Larke, 

RoU.  Rep. 

414*  io  the  Serjeant's  cafe* 

S.  C.  cited  •  5.  Words*  in  wills  ought  to  receive  fuch  favourable  exfofitiaoty 
Bidft.  i^    '^jj^^  ^lyg  i^fg^f  ^  ^^^  tejfator  apparent  in  the  will  fball  be  p^tfkrmd 

Jn  every  pointy  and  no  joty  [or  not  the  IcaSi  part  of  it]  Jball  be  con^ 
founded.  And  to  this  piA-pofe  it  is  the  of&ce  of  judges  to  marfluil 
'the  words  of  wills,  and  the  rather  becaufe  for  the  moft  part  wil]^ 
are  made  in-  extremity,  and  when  there  is  no  counfel  ia  the  lawr 
ready  or  prefent,  and  the  teftators  themfdves  are  not  for  the  moft 
part  learned  in  the  law,  nor  know  how  to  place  wt^rds  ia  good 
order,  and  confec[uently  their  ignorance  and  fixnplicity  reqiiire  n 

favourabht 


£ivounibIe  intnrpretalioa  of  Aek  words  in  wills*    PI.  C.  ,540.  b* 
Are.  Hill.  21  £luk  in  cafe  of  Paramour  v.  Yardley. 

6.  JvnvuMt  to  take  zmj  furplujagf  is  good,  but  not  to  cncreafe, 
that  which  is  defeStiw  in  the  will  of  the  teftator;  as  where  the 
clerk  writes  to  J.  S.  and  his  heirs,  ioftead  of  to  the  heirs  of  J.  S» 
that  is  furplufiige.  But  if  \  ice  ver&,  it  is  enlarging.  Per  Ander* 
fonCh.  J.  Godb.  131.  pi.  149.  Hill.  29  Eliz.  C.  B. 

7.  It  is  the  ufual  courfe  in  the  conftrudion  of  wills  to  conJider,iiU 
the  claujes  of  the  will,  and  to  judge  upon  all  the  words  of  the  will,  and 
not  upon  one-part oidy s  per  Penam  J.  Lie.  229.  in  pi.  301.  Pafch« 
31  Eliz.  C.  B.  . 

8.  If  the  intent  be  not  apparent  out  of  die  words^  then  the  words  x  BnUb 
are  to  be  expounded  by  the  commoH-law.     Cro.  £.  743.  pi.  19.  iz8.  For 
HilL  42  Eliz.  C.  B.  in  cafe  of  Taylor  v  Sayer.  ^"jg^ 

tBietdio  muft  not  be  muilla  Of  ccFtOf  &c«  2  Bulft.  179.  Mirril  ▼.  Nichols.  ■  ■  And  fuch  eftatff 
as  Che  c<Mnmon  law  would  give  vpoa  the  like  words^  fuch  eihitt  paflbs  by  the  wiU,  See  Lau 
40.  in  cafe  of  Daniel  V.  Upley* 

g.  A  devife  may  be  conftnied  fo  as  to  avoid  a  forfeiture  as  r  •  q^  i 
kfiee  on  condition  not  to  affign  it  to  his  wife  deviies  it  to  his  fcMi  L  ^  ^^  J 
after  the  death  of  the  wife ;  becaufe  of  the  forfeiture  this  fhall  not  ^  ^"l?Vj 
be  a  devife  to  his  wife,  which  it  would  have  been  had  it  not  been  eked  ia  *  ' 
for  the  forfeiture*    Arg.  Roll.  Rep.  398.  cites  43  Eliz«  Hortcvi's  cafe  of 

f.a^  Well  and 

^^  Harring.— 

.       ,  cited  5  Mod.  101. 

10.  In  conveyances  fulfequent  words  may  be  explanatory  of  the'  4Mo4.3r8» 
former^  but  in  wills  the  prfi  words  do  actually  guide  thofe  which  ''^'j&^"^* 
follow.     Arg.  3  Mod,  82.  rafch.  i  Jac.  2.  S.  K.  in  cafe  of  Friend  parker.^* 

V.  Bouchien  Word  fub. 

fequent  in 
wilU  may  explain  the  premifles.    Per  Gaudy  J«  4.  Le»  76.  in  cafe  of  Mount  joy  v*  Barkerj  cite$. 
!>•  333.    Clupmaa's  .c^e.  . 

XI.  A  will  ought  to  receive  conftru£Hon  bv  a  due  corifideratioti 
of  die  ifUghtiot^  rfr^t  tejiator  coUe^Ud  out  ofau  the  parts  thereby  fo 
that  there  Jbe  no  repugnancy,  but  a  concordancy  in  all  parts 
Aereof.  Lane..  X18.  per  Tsui£eld  obiter.  Pafch.  9  Jac  In  the 
Exchequer. 

12.  Sentences  tranjpofed  to  preferve  the  meaning  of  ^  will,     ilob^  5ec  PL  C. 
75.  pl.  93-  Hill.  1 1  >c.  Spark  v.  Purnell.  ivdkaean 

Elkiagton,  suid  540.  b.  Paramour  v.  Yardley*  aRolLRep.  424,  in  tha  Scijeaats  c«ft|.  ^  ■ 

Per  Croke  J.  2  Bulft.  178.  3  Bulft.  103. 105. 

13.  There  are  Aree  rules;  ift.  No  will  ought  to  be  conftrued ., 
fer  parcslks^  but  by  entierties.  Secondly,  To  admit  of  «i.  contra^^ 
rietf^  or  contradidibn.  ^Vxxiliyy  No  i^ugation^  nor  any  nugatory 
fting  ought  to  be  in  a  will,  '  rer  Croke  J.  who  faid  thefe  rules 
obfenred  will  open  all  the  doors  in  every  will.  2  Bulft.  178. 
Hill.  II  Jac.  in  cafe  of  Mirrill  v.  Nicholls. 

t4»  Wills  and  the  conftru£tion  of  them  do -more  perpley  a  man 

dian  aiw  other  learning,  and  to  make  a  certain  conftruStion  o^ 

theok  tnis  excedit  juris  prudentis  artem  i  but  I  have  learnt  this 

A  .  good 


i8a         ,  Dettffe» 

f9oi  rule  always  to  judge  in  fuch  cafes  as  near  as  may  he  and  ae-^ 
cording  to  the  rules  of  law ;  and  in  (6  doing  I  (hall  not  err,  and  this 
is^  a  eood  and  ^  fure  rule,  if  a  will  be  plain  then  to  coUeA  the 
meaning  of  the  teftator  out  of  the  words  of  the  wiU.     Per  Cdce 
Cb.  J.  2  Bulft  130.  Mich.  II  Jac.  in  cafe  of  Roberts  v.  Roberts. 
3BuIft.io7.  •     15.  Thefe  rules  are  to  be  obferved  in  the  expoHdon  of  wills* 
Bbli?fo?d     '*>  ^^^  "'^^"^  ^^  thedevifor.   Secondly,  The  intent  within  tbt  will 
▼.  Blam-      according  to  the  law.    Thirdly,  the  fcope  of  the  will  fiiould  be  en- 
ford.  S.  c«  quired.     Fourthly,  It  (hould  be  interpreted,  that  every  word  nuy 
Cok  cii^'t   *^'^^  ^^  (^<^>  for  it  fhall  not  be  intended  he  would  fpeak  contraiy 
-^Andfec    things.    Kolh  R.  319.  Hill.   13  Jac.  B.   R.    Per  Coke  and 
s  Bulft.       Doderidge  in  the  cafe  of  Blahdfbrd  v.  Blandford. 

117,  X18, 
it9,i3o. 

Asifaa  x6.  Sucb  an  interpretation  is  to  be  made  of  wills  as  that  all  the 

alien  is  parts  thereof  may  ft  and  together.  Arg.  3  Bulft.  195.  Trin.^14  Jac 
S^,ta    cites  D.  357.  Chick's  cafe. 

lands  are  given  to  the  ttli$n  and  his  Urs,  rtmnfiuUr  to  B.  this  is  a  good  eftate  tai*.  to  hiio»  becaufe  be 
can  have  no  other  heir  but  lineal^  and  not  collateral.  3  Bulft.  195.  Arg.  ■  3  Le.  1 1 1.  Trio* 
ft6  Cliz.  Per  Manwood  Ch.  B.  in  conftru^lion  of  wills»  all  tbe  words  of  the  will  are  to  be  cooi* 
pared  together,  fo  as  there  be  not  any  repugnancy  between  all  the  parts  of  the  will,  or  betweea 
any  of  th&iiy  fo  that  all  may  ftand. 

I7«  Thefe  words  in  a  will>  vit.  Ipurpoji  to  devife  is  all  one  as  if 

1  fiud,  I  do  devife ;  for  whatfoever  may  be  taken  to  be  the  will  of 
the  teftator  is  his  wilt.  Arg.  2.  Roll.  Rep.  477,  478.  Mich.  22 
Jac.  B.  R.  in  cafe  of  Hurd  alias  Hind  v.  Foy. 

r  187  1  ^^*  Intent  ought  to  be  taken  out  of  the  words  and  pot* upon 
Th*     le     ^f^ff"^^^^*    Lit-  40*  42.  137-    Trin.  2  Car.  Daniel  t.  Upley. 

it  always  to  be  intended  where  the  intent  of  the  party,  by  the  words  contained  in  the  willy  may 
Be  known;  otherwife  not.  i  And.  134*  pK  8i.HilL42  Eliz.-*-By  law  no  intent  of  a  will 
ought  to  be  averred  contrary  to  the  woi^ds  of  the  will.    Godb.  4^1.  pK  496.  Pafch.  3  Car.  Arg 

cites  5^ep.  68.  Cheyiiey's  cafe. 8  Rep.  95.  b.  ^.  P.  in  Manning*?  cafe.— 4  Le.  7<» 

S.  P.  Arg.*  I  SaUc.  235.— —-»  Bulil.  177.— «- 9  Mod.  159.  Barker  ▼.  Eyles  and 

Smith* 

19.  If  the  intent  be  indifferent^  it  (hall  be  taken  oyer  the  rules  of 
conveyances.     Lat.  136.  Trin.  2  Car.  per  Whitlock  JPt."  "'     ' 
And.  197.        20.  A  will  (hall  not  be  allowed  or  favoured  thiit  is  repugnant  in 
pi.  231.  *    itfelfy  nort  2dly.  to  crofs  ground  in  law ;  per  Doderidge  J.  Lat.  42. 
tt'S        *37-  Trin.  2.  Car. 

Manchd  r.  Doging;toti»  alias  Mitchel  and  Dunlon.^^^  ti  Mod.  279,  &c.  Pafch.  ti  W.  3.  vx 
€•  B.  per  BlincQW  J«         .    . 

21.  An  uncertain  will  is  void;  Per  Doderidge  J.  Lat.  137.  Trin. 

2  Car.  in  cafe  of  Daniel  v.  Upley.  -    * 

Sty.  a7#.in  22.  A  general  claufe  in.  a  will  ought  not  to  prejudice  z  pdrti-^ 
cafeof  ,cular  devife  \  Per  Cur.  ChazL  Rep.  145.  16  Car.  i.  Nevill  v. 
G^«!—  Broughton 

39t.  in  cafo  o£  Olive V.  Tonf^ 

See  Gib*.  23.  Yott  fliall  make  conftruftions  of  wills  according  to  ejiates  at 
TitvpTch.  ^**''*^  ^^  h  ^^'^  unlefs  fomething  in  the  intent  of  the  will  ap- 
J.wdeii-    pear  tcS  the  contr^.    Cart.  5. "Mich.  16  Car.  2.  C;  B.  Bridge 

'-'        man 


! 


fban  Ch.  T.  in  delivering  die  opinion  of  the  court  cites  It  as  a  rule  veHn«  tnt 
taid  down,  6  Rep.  16.  in  Wild's  cafe.  ZtZ^ 

lA  the  caTc  of  Artihur  v.  Bockenbaou 

i4«  The  meaning  of  a  teftator  is  to  hc/pelUd  out  by  little  hints  % 
per  Hale  Ch..J.  Arg.  Vent.  30.  Mich,  24  Car.  2,  B.  R. 

25.  Where  a  certain  and  determnate  time  is  appointed  for  the 
payment  of  a  legacy,  and  after  a  contingent  claufe  is  added  touching 
the  fiime  legacy,  all  the  words  (ftbe  will  muftjland  together^  which 
can  never  be  unlefs  the  contingency  happens  within  the  period  of 
time  appointed  for  payment  of  it,  for  if  it  happens  after  the  time  it 
is  vain  and  idle  and  cannot  control!  the  prooerty  of  a  perfonal 
chattle,  or  of  money  executed  by  payment,    rin.  R,  27.  Mich* 

25  Car.  2  Clent  v.  Bridges* 

26.  Where  the  intent  is  fecret  and  not  declared,  the  fecret  intent 
muft  give  way  to  the  legal  tntent.  See  Chan,  cafes  239.  Mich.  26 
Car.  2.  in  Cafe  of  Cox  v.  Quaintock. 

27.  A  will  {hail  be  good  as  far  as  it  may^  though  it  may  not  hold  1  MoJ.  ?; 
fo  far  as  teftator  intended  w^  per  Ld.  Keeper.     Fin.  R.  159.  Mich.  S.  Cin 
TO  Car*  2.  Nurfe  v.  Yarworth.  No  part 

Ihall  be  holdea  void  if  by  any  means  it  may  take  tfkSt*    Per  Gawdy  J.  2  Le.  43.  pi.  57.  in  cafii 
«f  lochJ/  V*  Robiafon.  3  Le.  i6j.  S.  C.  Ic  S.  P.  by  Gawdy.  ■  And.  197.  Arg.  in  pL  132. 

28.  A  will  was  allowed  to  work  byfraifionsy  hy  fevering  a  term  *Mod.8, 
to  attend  the  inheritance^  and  making  it  a  terra  in  grofs  in  favour  ^  c:anc!dcl? 
an  heir  unintendedly  dijinherited,  being  an  infant  en  ventre  (a  mere,  creed*  ac 
and  only  for  want  of  a  fufficient  defcription.    Fin.  R.  159.  Mich,  cordingiy* 

26  Car.  2.  in  the  cafe  of  Nurfe  v.  Yarworth. 

29.  Tlie  devife  of  a  trujl  is  not  governed  by  32  H.  8.  and  there- 
fore)  and  becaufe  of  feveral  accidents  which  cannot  be  forefeen, 
chancery  doth  fometimes  difpofe  of  trufts  according  to  the  pre-- 
fumptive  intention  of  the  parties.  Fin.  R.  159.  Mich.  26  Car.  2. 
Niirfe  V.  Yarworth. 

30.  EJiates  tranfpofed  to  maintain  the  intent  of  a  will.     2  Chan.   T  |  ^4  1 
^s  10.  Mich.  31  Car.  2.  Green  v.  Hayman.  i  Salk.  a?4. 

S.  P.-*3  Bulft.  TZi^^Brownl.  147.  Ailet  v.  Choppin.    S.  P.  ■  Cra  £•  9.  Anon.  1  m 

?!.  C.  523.     Welkden  v.  Elkingioa. 

31.  It  is  a  genera]  rule,  that  a  will  fhall  never  be  conftrued  to 
difinherit  an  heir  at  law  unleft  fuch  implication  be  necellary,  and 
not  only  conftru£tive  and  poifible.  Raym.  453.  Mich.  33  Car.  2. 
B.  R.  per  Raymond,  and  quotes  13  H.  7.  17.  Br.  Devife  52. 

32.  Where  there  is  conftruSfion  againfi  conftru£iion^  and  not  con-  The  cafe 
ftruftion  againft  the  letter  of  the  wtll^  equity  will  fevour  the  pext  T^^^l"^" 
of  kin  bem-e  a  dbvifee  that  is  more  remote.    Yern.  R.  5.  pi.  2.  ]^js  ^ 
Pafch.  33  Car.  2.  Winn  v.  Littleton.  .  fee^and 

havng 
lads  alfo  mortgaged  to  him,  devifed  all  his  lands  to  J.  S.  who  was  not  his  next  of  kin ;  and  L.  wte 
was  the  next  of  kin  took  out  letters  of  adminift  radon,  the  court  decreed  the  adminiftrator  tohay« 
the  mortgaged  lands.    Ibid.  1  Chao.  Cafes,  51.  S.  C. 

33.  Devife  to  his  wife  for  life  if  fliedo  not  marry,  but  ifj^e  do  Karvn.j^zy^ 
marryy  that  H,  prefently  after  her  deceafe  enter^  have  and  enjoy  all  cutt^.  ^* 
the  land  to  him  m  taily  the  remainder  over.    The  conftrudlion  of  s.  c.  snA 

Vol.  Vm.  P  this 


iS4  D^ife* 

feftdved  it  this  is,  fcil.  If  ihc  marry  H.  to  enter  prefently,  and  if  Hm  i$ 
is  not  a  jiot  marry,  dien  H.  fhall  enjoy  it  in  tail  with  ^e  reminder  over. 
^3"r,  3L«v,  152.  Mich.  34  Car.  a.  C.  B.  Luxford  v.  Cheek. 

but  an  immediate  devife ;  bccaufe»  ibould  it  be  coDtiugent,  the  deviODr's  intention  would  be  de« 
ilroyed  ;  and  .  judgment  accordingly.  "  '  a  Sliow.  15a.  pi.  134.  S.  €•  adjudged  ac* 
ftordingiy. 

34*  Thefanu  word  in  ^tfanu  will  is  of  ^tjamejenfe.    2  Chan. 
Cafes  169.  Mich.  36  Car.  2.    Whitraorc  v.  Ld.  Craven. 
Show.  350.        35»  The  words  (eftates  granted)  in  a  will  were  conftrued  as  ^ 
S.C.  by       it  had  been  agreed  to  be  granted,     i  Salk.  225.  pL  2.  Mich.  5  W. 
w-msfoniv.  &  M.  in  B.  R.  Milford  V.  Smith. 

Smithy  held  accordingly.  — — -  4  Mod.  X31.  S.  C.  adjudged. 

See  ibid.  36.  No  implication  is  to  be  received  againft  exprep  words,    I 

.27,  the  Salk.  226.  pi.  4.  HiU.  S  W.  a^  M.  in  B.  IL  Goodwright  v. 
!!?Powcii    Cornifli. 

J.  —  Cro.  £.  498.    Baron  r.  Hill. 

37.  The  words  (^heirs  of  iSe  body)  cannot  in  the  fame  claufe  of  a 
will  be  conftrued  words  of  limitation  as  to  landsy  and  As  to  goods 
to  be  words  of  defignation  of  the  perfon  onlv  intended  to  take  die 
goods;,  per  cur.  2  Yern.  324, 325.  pi.  314.  Mich.  1695.  Richards 
V.  Lady  Bergavenny. 

38.  Deviie  of  land  to  A,  during  her  widoivhood,  or  till  fuch  dmt 
as  B.  her  cideft  fon  ihall  be  21,  and  then  to  B.  and  his  heirs  for  ever 
paying  to  his  fon  C.  and  his  daughter  D.  40 1.  a-piece,  said  failing 
thefaid  B.  to  come  to  C.  and  his  heirs  for  ever,  Sitid failing  C  to 
come  to  D.  and  her  heirs  for  ever,  2xyd  failing  B.  C.  and  D»  to 
come  to  his  brother  E.H.  and  his  heirs  for  ever.  This  word  (fail' 
ing)  extends  as  well  to  failing  of  payment  of  the  money,  as  toling 
of  heirs  or  iffue  of  B.  and  it  is  eftate  tail  in  B.  with  remainders 

)  in  tail  to'C.  and  D.  remainder  over  in  fee  to  £.  H.    Lutw.  804. 

813.  Trin.  8  W.  3.  Whally  v.  Read. 

39.  Collateral  paperSj  letters,  and  fayings  of  teftator,  cannot  be 
taken  notice  of  to  influence  the  conflruStipn  of  a  will  \  for  that  would 
be  to  let  them  in,  and  make  them  part  of  the  will  itfelf,  and  by  the 
ftatute  of  frauds  and  perjuries  every  part  of  a  Will  muft  be  in  writ- 

r  185  5  ing,  but  before  that  ftatute,  where  a  will  was  in  writing,  no  col- 
lateral proofs  by  papers  or  words  could  be  admitted,  becaufeawill 
was  a  complete  and  confummate  zSt  of  itfelf,  therefore  it  muft  be 
conftrued  by  itfelf.     I  Salk.  232.  pi.  10.  Hill.  9W.  3.  inCanc 
Bertie  v.  Falkland. 
Ibid.  394.         40.  The  conftru<SUon  of  will  is  more  favoured  in-law  lofiilfil 
^*  s  c*  •^'  ^^  intent  of  the  teftator,  than  any  deed  or  conveyance  executed  h) 
t^otidem  "*    ^'^  ^^  ^"  life-time.    Therefore,  where  a  man  by  deed  gives  land 
verbis.         to  W.  R.  and  his  aftigns  for  ever,  this  is  only  an  eftate  for  life;  but 
in  a  will  thefe  very  words  make  an  eftate  in  fee*.    So  a  deviie  ta 
W.  R.  being  his  eldeft  fon,  and  his  heirs,  after  the  death  of  his 
wife,  this  is  a  good  eftate  for  life  by  implication  in  the  wife;  but  it 
is  not  fo  in  a  deed.    Now  per  Holt  Ch.  J.    The  reafon  of  this  di- 
rerfity.  is  not  onlyy  that  the  tejiator  is  intended  to  be  in^s  confUiiy 


iui  hecaup  a  devife  is  net  a  conveyance  hf  }%e  c^mtHibn  la^^but  iy  the 

'Jftatuti\  It  is  true,  there  were  devifes  before  the  ftatute  of  H.  7. 

but  thofe  were  not  by  common  law,  but  by  cuftom,  as  in  cafes  of 

burgage-lands;  now  as  cuftom  enabled  men  to  difpofe  their  eftates 

in  this  manner^  contrary  to  the  common  law,  fo  it  exempted  this 

kind  of  conveyance  from  the  regularity  and  proptiety  required  in 

ether  conveyances;  and  thus  it  came  to  pafs^,  diat  wills  upon  the 

JIaiute  in  imitation  of  thofe  by  cuflom^  gained fuch  favourable  confhuC'^ 

nion.     3  Salk.  127,  128.  pi.  lo/Hill.  12  W.  3.  B.R.  Fiflicr  v. 

Nicfaoils. 

4L.  Matter  that  cannot  appear  till  founds  when  found  is  not  to  The  intent 
bereeafded  in  the  expofition  of  wills.     I  Salki  235.     Per  Holt  ^VT**^ 

/-».     P   »,.|i  -  '^  *''^  mult  be 

CII.J.  HllL    I  Ann*  certain  and 

esreeableto  law.  Browol.  izo.  HilL  lojac  Coronder  v.  Clerk,  i*— Itob.  31.  Coanden  t%. 
CUrk.  S.  a  &  S.  P. 

42.  Words  in  a  will  that  are  good  fenfe  are  not  to  be  tranftojed^ 
otherwile  if  nonTenftcah  Per  Hole  I  Salk,  236.  pL  13.  Hill*  X 
Ann.  B»  R.     Cole  v.  Rawlinfon. 

43.  Where  a  devife  to  an  heir  gives   ^tfame  *fiote  that  would  3  te^rit: 
defcendy  nihil  operatur,  and  is  void*     Agreed  per  Cur.-.z  Salk.. 242.  ^^^.  ^^^ 
pi.  3.  Hill.  I  Ann.  B.  R.  T^t^ttT 

tan  dangours^  ofho  art  his  htiis,  makes  them  joint-i^ants.  D.  356.  b.  pi.  ao.  (bis;  P«fch.  f^ 
EU2.  Anon.— ^  And.  50.  pi.  125.  MIcb.  16  &  17  Eliz.  Eden  v.  Harris.  8.  P.  and  teems  !• 
be  S.  C— —  Bend).  957*  pl«  271.  S.  C.  and  the  pleadings. 

44*  Where  a  particular  eftate  is  exprefsfy  devifed,  %  contrary  in-*  Norflxall 
tent  is  not  to  be  ir^lied  by  fubfequent  words,  i  Ssdk.  236.  pi.  14.  ^  5^\- 
Hill.  2  Aim. '  in  Cane.     Popham  v«  Bamfield*  -^  Per 

Waimily  J.    s  Le.  4a.  in  cafe  of  Inchlcy  v.  Robinfon.  — —  3  Le.  167.  —  -■■  D-  33*  P^  *^ 

45.  A  native  of  Holland  poffeffed  of  a  perfondl  ejlate  both  there 
mnd  in  England,  making  his  will  in  Holland,  how  it  muft  be  con-     ^ 
ftnied  fo  as  to  take  effe<S,  notwidiftanding  the  difference  of  the  laws 
of  each  country.    See  Chan.  Prec.  577.  ph  349.   Mich.   172  u 
Bowaman  v.  Reeve. 

-  46.  The  common  and  legal  fenfe  of  the  words  ihall  be  taken,  if 
the  contrary  be  not  plainly  and  neceffarily  implied.  Z  Salk.  238s 
Hill.  7  Ann.  C.  B.  Aumble  v.  Jones. 

47.  Where  a  will  was  wrote  blindfyj  and  hardly  legible^  and  the 
money  legacies  writ  in  figures ^  and  fome  feemed  to  have  been  altered, 
fo  that  it  was  difficult  tfnot  impojfible  to  read  thetn^  or  to  dijfinguijh 
what  the  legacies  were^  and  particularly  in  one  place^  whether  iool# 
f>r  300 1.  was  meant,  it  was  ordered  by  the  Mailer  of  the  Rolls  to 
be  referred  to  a  mafter  to  examine,  and  fee  what  thofe  legacies 
were,  and  the  mafter  to  be  affifted  by  fuch  as  were  (killed  in  the 
art  of  writing.  Wms's  Rep.  425.  Pafch.  1718.  Matters  v.  Sir 
Harcourt  Mafters. 

48.  A.  having  lived  long  in  Canterbury  and  died  there,  gave  by  [  1 86  J 
her  win  50/*  to  the  poor  of  the  two  hojpitals  in  Canterbutjy  (naming 

them)  and  afterwards  by  a  codicil  gave  5/.  a  year  to  all  and  every 
the  hofpitalsy  (not  faying  where  die  hofpitals  were).  Befidcs  the 
^o  hofpitals  in  the  tpwn,  there  was  an  hofpital  out  of  xtie  town  about 

P  2  amilcj 


i85-  SDetiife* 

t  milei  founded  by  the  fame  archbiihop,  and  governed  by  the  fanlB 
ftatutes.  The  Mailer  of  the  Rolls  confined  the  general  words  (all  hof* 
fitals)  to  tbofe  in  Canterbury  j  and  the  rather,  becaufe  if  extended  fur* 
ther^  they  would  create  a  deficiencyj  dndfo  in  a  great  part  defeat  the 
reft  of  the  will  as  to  plain  legacies,  in  fevour  of  doubtful  ones. 
I^r  the  5].  per  ann.  would  be  perpetuities  to  whatever  hofpitals  it 
Ihould  be  decreed.  Wms's  Rep.  421.  426.  Pafch.  17x8.  Mat- 
ters v«  Sir  Harcourt  ^'lafters. 

49.  A  wor^  mif-wrote  in  a  will,  as  (dying  with  iJ/idCj)  for  f  w/VA- 
cut  ijfue)  muft  be  taken  in  that  fenfe,  which  makes  the  will  coa- 
fiftent  with  reafon,  and  good  fenfe.  8  Mod.  59,  6o.  Mich.  8 
Geo.  X..    Burr  v.  Davall. 

50.  Claufes  feemingly  contradiSfory  (hall  be  conftrued  fo  in  a 
will  as  to  make  all  conjiftj  as  where  a  devife  is  of  legacies  to  feveral 
perfons,  and  to  grand-children  to  be  paid  at  their  refpe£five  ages  ef 
21,  or  marriage^  and  after  by  a  fubfequent  claufe  he  appoints  diat 
all  the  legacies  thereby  deviled  fhall  be  paid  within  one  year  cfitf 
his  deceafe\  the  laft  claufe  (hall  refer  to  the  legacies  to  the  other 
perfon  only,  and  the  firft  claufe  to  the  grand-children  only.  9- 
Mod.  154.  Trin.  11  Geo.  in  Cane.     Adams  v.  Clerk. 

So  may  51.  No  words  are  to  he  rejected  which  may  be  reduced  to  bear 

loofe  words  ^^ij  legal  conftruflion;  it  is  true,  if  any  words  are  contrary  to  laWy 
woiad/r«/i  ^^  injenjible^  thofe  muft  be  rejefted,  as  where  a  devife  of  land  is  to 
irate  fbe  in-  two,  and  the  furvivor  and  furvivors  of  them,  there  the  word  (fur- 
*^of  ^*^«  vivors)  (hall  be  rejefted.  Per  King  C.  9  Mod.  159.  Trin.  ii 
Per^Hoit      Geo.  in  Cane.  Barker  v.  Eyles  and  Smith. 

Ch.  J.  in  deUv«ria^  the  np'uiion  of  Che  court.  6  Mod.  iiz.  HiU.  »  Ann.  B.  R.  Countefs  of 
Jiridgwater  v.  Duke  of  Bolton. 

52.  There  Is  a  diverjity  where  a  will  pajfes  a  legal  eftate^  and 
where  it  is  only  executory^  and  the  party  mst/i  cotne  into  U>ancery  in 
trdtr  to  have  the  benefit  of  the  will;  in  the  latter  cafe  the  intention, 
(hall  take  place,  and  not  the  rules  of  law;  per  Ld.  C.  King.  2 
Wms'sRcp.  4.71.  Trin.  1728.  (HiU.  1731.)  in  cafe  of  Papillioa 
V.  Voice. 

53.  One  devifes  ihefurplus  of  his  perfonal  eftate  to  his  4  execu- 
tors ;  this  is  z  joint  bequejf^  and  on  the  death  of  one  (hall  go  to  the   ' 

'        furvivors,  as  well  in  die  cafe  of  a  legacy  as  of  a  grant.     3  Wms's 
Keji.  115.  Trin.  1731.  in  cafe  of  Willing  v.  Baine. 

54.  All  wills  and  deeds  muft  ftand  as  they  did  at  the  time  of 
maldng  them  and  cannot  be  made  good  by  any,  after  a^^  efpeciall/ 
where  fuch  aft  is  collateral^  and  isj  upon  its  happenings  fuch  a  con- 
tingencyy  upon  which  no  eftate  can  commence  by  law^  rer  Ld.  C. 
Talbot.  Cafes  in  Chan,  in  Ld.  Talbot's  time.  26  Pafch.  1734- 
in  cafe  of  Clare  v.  Clare. 

55.  The  devife  of  a  trtfft  is  to  be  conftrued  in  the^fame  manner  as 
that  of  a  legal  eftate^  and  not  to  be  varied  by  fubfequent  accidents. 
SWms's  Rep.  259.  Pafch.  1734.     Atkinfon  v.  Hutchinfon. 

56.  If  a  will  is  general^  and  that  taking  bis  words  in  one  fenfe  wiH 

make  a  complete  dUpofition  of  the  wbole^  whereas  taking  themm  another 

tvill  create  a  chafm^  they  (hall  be  taken  in  that  fenfe,  which  is  moft 

likely  to  be  agreeable  to  his  intent  of  difpoftng  of  his  whole  e&ate 

{according 


(F.  a.  2)    Conftrudion.     Contrary  to  the  Words 

to    make   the  Will  take   EfFcdt  according   to 

Teftator's  Intention. 

1 

I,  A  Had  ijjui  two  fons^  and  devifed  Blacks  Acre  to  the  eldejf^ 
***  •  and  if  he-  dies  without  ijfue^i  or  within  the  age  of  21  years, 
that  it  Jhall  remain  to  th^  youngeji^  A^  died%  the  eldeji  fon  had  ijjue 
a  daughter -^  and  died  within  the  age  ofli^  Adjudged  by  this  w'ord 
(or)  fhall  be  taken  for  the  word  (and)  by  reafon  of  the  intent 
of  the  devifor.  Arg.  2  Roll.  Rep.  282.  cites  27  Eli?,  C.  B. 
Sole  V.  Gamnaan. 

2.  If  a  man  hath  iffie  three  fonSy  and  devifes  land  to'  the  eldejl  in 
tailj  remainder  to  the  fecond  in  taily  remainder  to  the  third  in  fee^ 
and  the  elde/i  dies,  having  ijfite  in  his  father* s  Ufe-timey  his  iflue 
ihall  have  it  without  a  new  publication,  becaufe  the  intent  of  the 
devifor  was  not  to  difmherit  any  of  his  fons,  and  it  may  be,  he  did 
not  know  of  the  death  of  his  eldeft  fon,  who  was,  peradventure, 
beyond  feas,  or  elfewhere  abfent ;  and  there  is  not  any  reafon  to 
make  fucb  a  conftrucUon  as  to  difmherit  his  iflue,  for  by  fuch 
means  i^any  may  be  difinherited,  and  the  will  is  expounded  againfl: 
the  intent  of  the  devifor.  But  of  fuch  a  devifc  to  a  ftrangcr,  it 
may  perhaps  be  otherwife;  for  the  devifee  being  dead,  the  intent 
of  the  devifor  doth  not  appear  to  carry  it  from  his  own  heir  to  the 
heir  of  a  ftranger;  per  Popham,  ^^h.  J.  Cro.  £.  424.  pi.  20« 
Mich.  37  &  38  £Hz.  B.  R,  in  cafe  of  Fuller  v.  Fuller, 

3.  A  man  devifes  q  rent-charge  of^oL  per  annum  to  his  wife  and 
his  fon  for  their  Uves^  and  the  life  of  the  longer  liver  of  therti  j  and 
that  eiftir  thefonjhalf  attain  the  age  ^13  years,  he  Jhall  have  20/. 
a  year  out  of  this  rent  for  his  better  maintenance  during  his  mother's 
life.  This  is  a  devife  of  an  entire  .50I.  per  annum  to  the  feme 
uotil  the  ion  Ihall  attain  thi»  age,  and  after  they  are  feveral  rents, 
and  not  one  joint-rent;  for  if  the  teftator  had  intended  the  rent  to 
ly;  joint,  then  this  claufe  would  have  b^en  ^bfurd.  For  if  the  rent 
was  joint,  then  the  fon  fhould  have  23U  a  year,  being  the  moiety 
of  the  (kid  rexit  of  ^ol.  But  the  tefiatoi:  faid,  the  fon  ihould  have 
20 1.  a  year  pp  meliori  manutentia^  whereas  this  would  be  pro 
deteriori  manutcnt\a  f^a,  if  the  rent  (h.ould  be  conftrued  to  be  joint ; 

pert  Cur.  Saund«  282.  284.    Trim  21  Car*  %%  Duppa  v«Mayo« 
^  P3  4-A^ 
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[According  to  the  introduvElive  words  of  the  will,  which  were  (as 
touching  my  worldly  eftate,  &c.  I  give,  devife,  and  difpofe  of  the 
*  lame  in  manner  following,  &c.)]  Per  Ld.  C.  Talbot.    Cafes  in  , 

equity  in  Ld.  Talbot's  time,  i6i.  Mich.  1735.  in  the  cafe  of 
Ibbetfon  v.  Beckwith. 

57.  The  ordinary  rule  in  the  conftruftion  of  wills  is,  that  where 
a  former  claufe  in  a  will  is  exprefs  and  particular^  afuhfefuent  claufe 
Jhall  not  enlarge  ity  per  Ld.  Chancellor.  Barnard.  Chan.  Rep.  261. 
^lich.  1740.     Roberts  v.  Kiffin, 


i«7  t 

t.  C.  ad- 
judged n    ' 
joint- 

tenaacy»  by 
reaibn  of 
the  contin- 
gent re- 
mainder. 
S.Z  Mod. 
xo8»  109* 
S.C. 

[i88] 


"  4*  A.  4evifed  all  bis  eftate  to'  his  two  nieces  %  and  E^  U  h 
tonally  dividtd  between  tben\  during  their  lives j  ana  after  thedeceafe  ^ 
them  twoj  then  to  the  heirs  q/J^  The  quefbion  was,  upon  the 
death  of  J.  living  £.  whether  ji  and  £.  were  joint* tenants  by  the 
will,  or  whether  the  heir  of  J.  {hall  have  the  moiety,  now  living 
£•  and  it  was  adjudged  a  joint-tenancy  to  avoid  the  hazard  of  the 
devife  by  making  -it  a  tenancy  in  common ;  for  {uppoiing  it  a  te- 
nancy in  common,  and  that  £,  had  died  firft.  Holt  J.  alked  what 
would  become  of  the  moiety?  For  that  a  contingent  i^emainder 
eodem  inftanti  that  the  particular  eftate  determines  is  void,  and 
afterwards  be  delivered  the  opinion  of  the  court  that  it  was  a  joint- 
tenancy.  Holt's  Rep.  370,  371.  Pafcb.  6  Ann,  Tuckcrman 
V,  Jefferiesi' 


(G;  a)  Averment,     As  to  Wills  before  the  29th  of 

Car.  2.  Cap,  3* 

Tr  T  F  one  devifcs  linds  to  the  heirs  of  J,  S.  and  the  clerk  writes. 
*  it  to  y,  5,  and  his  heirsj  the  fame  may  be  holpen  by  aver- 
ment, becaufe  the  intent  of  the  devifor  is  written  and  ntore^  and  it 
Ih'all  be  naught  for  that  which  is  contrary  to  his  intent  and  good  for 
the  refidue*     But  if  a  devife  be  to  J.  S.  and  his  heirs,  and  it  vea^ 
written  but  to  the  heirs  of  T.  S.  there  an  averment  {hall  not  make 
it|good  to  J,  5-  becaufe  it  is  not  in  writing,  which  the  ftatute. re- 
quires; and  fo  an  averment  to  take  away  jurflujage  is  good^  hut  not 
to*  increafe  that  which  is  defective  in  the  will ;  per  Anderfon  Ch.  J. 
Godb.  131,  pi.  I49p  Hill  :ji9£Ii3S.  C,  B.  Anon, 
S.  C.  cited         jj.  In  an  affife  of  novel  dijjeifm  by  A.  againft  B,  it  yns  g|^^^  "^ 
niondjraad  evidence  at  the  affife  that  W .  B,  was  feiled,  and  having  imie  two 
faid,  that      fons  and  two  daughters,  devifed  his  lands  to  his  younger  fon  in  tfili 
Jjtdtheevw  and^ir  tt;tf«r  of  fuch  ifliic,  to  the  heirs  of  the  body  ^  his  eldefifon^ 
been*re?*     and  ^f  he  dies  without  ijfucy  that   then  the  land  fhall  remain  to  his 
two  daughters  in  fee.     W,  B.  dies,  the  younger  fon  dies  without 
IfTue,  living  the  elded  fon,  having  iflue  him  who  is  tenant  in  the 
aiTife,    The  tenant  produced  witneiTes,  who  affirmed  upon  their 
oaths,  that  the  deyifor  declared  his  maning  concerning  the  iaid 
icnaintyof   will,  that  as  long  as  the  eldeji  fon  had  ijfue  of  his  body,  that  the 
V^TiTcon^     ^^gbter  Jhould  not  have  the  landy  but  the  court  utterly  rcjefted  the 
eraryto,       matter;  and  judgment  was  given  for  the  plaintiff.     2  Le,  70,  pit 
•or  other-      94.  5^9  Elix,  Challoner  v,  Bovirycr, 

wife  than       <  ^  f  ' 

.what  appears  ^tten,  might  be  averred*  p^e  will  would  appear  ia  writilis,  luid  quite  aaotber 

vpoD  evideapef    Eayoi.  410,  42  x.  in  (afe  p^  Sfead  v.  Berrier. 

So  in  f  3.  If  Ji  mjm  devifes  land  to  his  wife  for  life  generally^  this  cannot 

Lutw.  7^4.   ^  averred  to  be  for  her  jointure  and  in  bar  of  her  dower ^  becaufe  a 
.^Dodwell    ^'^v*'^  imports  a  confideratioi^  in  itfelf,  and  an  averment  (hall  not 


jested,  no 
man  could 
ddvife  Ills 
client,  or 
Jcnow  the 


v 

where  in 


be  allowed  wh  re  the  intent  of  the  teftator  cannot  be  colle&edout 

^owfT  th?    gf  the  words  pf  his  will,    4  Rep.  4.  a,  cites  it  to  be  refolvcd  by 

th? 
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[  Ae  two  Ch.  Jufticcs  and  all  the  court  in  Mich,  38  &  39  Eliz.  defendant 

in  the  court  of  wards,  in  the  cafe  of  «  Leake  and  Randall.  bi^^'/h  J"* 

'  the  bolbaacf  had  devifod  lands  to  the  demandant  durante  viduitate  faiy  and  averred  that  it  was  ia 

recompence  of  her  dower;  per  Treby  Ch.  J.  this  is  an  averment  de-hors  the  wilJ,  if  it  had  been 
aUedged  that  the  devife  to  the  detnandant  was  for  her  jointure  it  liad  been  good,  though  tlie  word 
joimure  be  not  in  the  will,  if  there  be  other  words  tantamount.  Powell  J.  taking  notice  of  this 
cafe  of  Lrcake  and  Randall,  as  cited  in  4  Rep.  faid  he  was  not  fatisfied  with  the  reafon  there  giveny 
tliac  the  averment  was  not  good,  becaufe  a  devife  imported  a  confideration  in  itfelf|  but  that  the 

\  true  reafon  is  that  no  averment  is  to  be  made,  becaufe  the  will  ought  to  be  wholly  ui  writing,  and 

the  intent  of  the  teltator  oniy  to  be  coUeifted  from  the  words  thereof. 

4.  No  averment  can  be  upon  a  will  tofujbply  an  ufe  9r  truft  of 
\  land  I  for  a  vail  of  land  devtfeable  by  the  ftatute  ought  to  be  in  - 

\  writii^,  aitd  if  the  truft  be  not  in  writing  it  is  to  be  rejefted  bv 

force  of  the  ftatute  of  32  H.  8.  cap.  i.  of  wills.     Jenk.  115.  pi. 
5l6.  cites  4  Rep.  t.  [4.  a.  by  the  reporter  in]  Vernon's  cafe. 

$•  A.  hath  iflue  twofons^  both  namtdjohny  and  conceiving  his   [  iSo  1 
ddeft  fon  to  be  dead,  he  devifeth  his  lands  by  his  will  to  his  fin  John 
generally^  when  in  truth  the  eldeft  fon  is  living;  in  this  cafe  the 
younger  fon  may  allege  and  give  in  evidence  the  devife  to  him,  and 
may  produce  witnefs  to  prove  the  intent  of  the  father;  and  if  no 
proof  can  be  made,  the  devife  fliall  be  void  for  the  uncertainty. 
Refolved  by  Anderfon  and  Wray  Ch.  J.  5  Rep.  68.  b.  Mich.  34 
Eliz.  in  Che)Tiey's  cafe. 
L  6.  I  give  to  Kath.  my  wife  all  the  profits  of  my  houfe  and  lands 

lying  in  the  parifh  of  Birling  and  L.  at  a  certain  ftreet  there  called 
firook-Street.  Upon  a  fpecial  verdift  it  was  found,  that  there 
was  not  any  village  or  hamlet  called  Birling  in  the  faid  county,  and 
that  the  land,  fuppoied  tobedevifed,  lyeth  in  Birling- Street;  but 
no  man's  verbal  averment  here  fhall  be  taken  or  admitted  to  be  con* 
trary  to  the  will,  which  is  exprcfsly  fet  out  in  the  will.  I  Brownl. 
132.  Trin.  6Jac.  Pacy  v.  KnoUis. 

7.  A  will  is  made,  and  A.  is  made  executor  and  no  truft  is  de- 
clared, and  tejlator  at  his  death  declarts^  that  his  will  '\%for  the  bene^ 
fit  of  his  children.  Hyde  Ch.  J.  aflced  if  this /«/f«/  might  not  be 
averred,  and  (aid,  notning  was  more  common.  And  per  Dode- 
ridgc  J.  For  the  making  an  ejiate  you  cannot  averr  other^vife  than 

•  the  will  is,  but  as  to  the  difpojition  of  the  ejiate  you  may  averr.  And 
per  Jones  J.  the  reafon  ot  Cheney's  cafe  5  Rep.  is,  that  who- 
ever will  devife  lands  ought  to  do  it  by  writing,  and  if  it  be  with- 
out writing  it  is  out  of  the  will,  though  his  intent  to  be  otherwife, 
Godb.  432.  iPafch.  3  Car.  2.  B.  R.  in  cafe  of  Evers  v.  Owen. 

8.  An  averment  of  a  will  not  good  by  law,  yet  good  in  eqitiiy^ 
and  the  intent  of  ^  will  allowed.  Toth,  286.  cites  Peacock  v. 
Glaicock.  6  Car.  If,  B, 

9.  A  truft  may  arife  by  parol)  and  the  executor  may  be  a  truftee  a  tntfi  fhai 
by  the  will  of  the  teftator,  though  not  mentioned  in  the  will,     N.  n^^eir  he 
(X  It  ?35-  21  Car.  z.  Fory  v.  Juxon.  tJherfno 

(Vicb  tkios  a^pean  in  the  will.    FituK.  2I2*''^'W- *9C«r.*.    Puleftoa  t.  Puleilun. 


P  4  (G.  a.  2) 
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(G,  a.  2)  Averment,  or  Parol  EvidcncCt  allowed 
in  what  Cafes  to  explain  or  fupply  pcfed$ 
in  Wills  fince  29  Car.  2.  Cap.  j, 

I,  'T^HOUGH  a  parol  averment  (hall  ««^  be  admitted  to  cxn 
-^  plain  a  will,  fo  as  to  expound  it  contrary  to  the  import  cfthe 
words^  yet  when  the  words  will  bear  it,  a  parol  averment  may  be 
admitted,  as  5  Rep.  68.  to  afcertain  the  perfon,  but  in  no  cafe 
'  to  alter  the  ejlate\  per  North  and  Atkins.  Freern.  Rep.  292.  '\x\ 
pi.  343.  Trin.  1677,  in  C.  B.  in  cafe  of  Steede  y.  Berrier. 

2.  The  father  of  the  plaintiff  and  defendant  devifed  his  ejiate  to 
E,  his  eldejifon^  with  a  remainder  to  his  firji^  fecondj  and  third fon^ 
ziiifor  default  offuch  ijfue^  to  his  fee ond  Jon  H,  with  remainders  to 
hisnrft,  fecond,  and  tliird  fons;  andy^  to  his  third  fon^  &c.  Pro^ 
vided  that  ifE*  when  he  enjoyed  the  ejiate  Jhould  have  no  ijjue  male  liv" 
ingj  that  then  he  Jhould  pay  40/,  per  annum  for  the  maintenance  ^ 
the  eldejlfon  of  H.  and  for  his  education^  in  mch  manner  as  was  lit 
for  his  degree,  until  his  cldeft  fon  (hould  have  a  fon  produced  and 
living.  E.  the  eldeft  fon  had  ijfue  a  fon^  who  lived  three  days  and 

[  1 90  J  then  died;  it  was  in  proof  that  the  tejiator  did  declare  that  his  intent 
wasy  that  this  40/.  per  annum  Jhould  be  paid  in  cafe  E,  Jhould  have 
a  fon  born  that  Jhould  die  fuddenly  after.  Per  Cur.  the  annuity  is 
determined,  and  a  collateral  proof  mall  not  b^  admitted  againft  the 
exprefs  words  of  the  will;  and  it  is  probable  his  intent  was,  that 
the  40L  fbould  be  continued  to  be  paid,  although  he  had  a  fon 

'  which  died  fuddenly  after;  yet  now  it  muft  be  taken  upon  the 

words  of  the  will,  and  an  averment  of  the  intent  of  the  party  con- 
traiy  to  his  exprefs  words  (hall  not  be  received,  and  fo  decreed 
agamft  the  plaintiff.  If  it  had  been  a  truft,  the  intent  might  haye 
been  fupplied  by  proof,  per  Cancellar'.     2  Freem.  Rep.  52,  53. 

!>1.  6o«  Pafch,  i68o.    In  curia  Cane.  Chamberlaine  v.  Chamber- 
aine, 

3.  One  may  averr  the  trujl  of  a  perfonal  ejiate.  Per  Ld,  Chan- 
cellor.    Vem.  30.  Hill.  168 1.     Fane  v.  Fane. 

4.  A.  had  fireehold  and  copyhold  land,  and  makes  his  willinthefe 
words;  I  give  all  my  ejiate  of  what  kindfoever^  not  before^mentionei 
by  me  to  my  wife^  whom  I  make  my  executrix ;  and  it  was  held  the 
copyhold  land  did  pafs,  not  by  force  of  the  words  alone,  but  be- 
caufe  it  appeared  that  he  had  made  afurrenderoi  the  copyhold  efbite 
before  to  the  ufe  of  bis  wilL  12  Mod.  594.  in  cafe  of  Shaw  v* 
Bull,  cites  Mich,  32  C^r.  2.  Rot.  473. 

Chap  Prec  S'  ^'  ^'^^  ^^^  ^{/^  executrix^  whereupon  the  fon  by  fevcral  in- 
3.  Hill  finuations  ^ets  his  mother  to  prevail  on  his  father  to  make  a  new 
1699.  Dc«  ^jji^  zni  himfelf  named  executor^  declaring  hetvouldonly  be  executor 
Baines/s.  "^  trujifor  her.  It  appearing  to  be  a  fraud  as  well  as  a  trufl> 
P.  as  to  a     North  1L^  decreed  it  notwithftanding  the  ftatute  of  frauds9  though 

nf 


M  truft  was  <lec1ar^  in  writing.    Vem.  206.  pi.  290,  HiD,  1684,  copyboia 
Thynv.Thyn.'  .^f-^ 

fVaCor  intended  to  give  to  his  godfoa,  but  was  ]>erfuaded  by  tht  wife  to  give  i(  to  tier,  and  pr6^ 
Tnifed  :hat  the  would  give  the  godfon  the  part  affigned  for  him,  and  decreed  agaipft  the  wLfiSf 
poiwtthftanding  the  ftarate  of  frauds. '  A?\d.  ibid.  4.  in  S.  C.  cUes  Chamberlain*! 

CASE,  where  a  foa  and  heir  apparent  perfuaded  his  father  not  to  make  a  will  which  he  intended 
po  make,  and  (hereby  to  make  ceitain  provifions  for  his  younger  cbildreni  promifing  that  his 
brorhers  and  fifters  fhould  have  thofe  provifions,  whereupon  the  father  forbore  to  (naj^e  tliem| 
fad  chancery  decreed  the  heir  to  make  them. 

6.  A.  dcvifed  his  real  eftate  for  payment  of  his  debts  and  makes  S.C.  cited, 
his  wife  executrix,  parol  proof  was  sulmitted  to  prove  jfs  declara--  cgr^ii^'cafe 
ticns^  that  bis  executor  JhouU  have  his  perfoTial  ejiate  difcharged  of  his  of  Smith  v, 
4ebts^     a  Vem*  R.  252.  pL  240.  Hill.  1691?  C^^ntefs  of  Gainf-  Goodman. 
borough  V.  Earl  of  Gaijifborough,  I^s^' 

cited.  In  relation  to  a  perfm^l  eftate  the  court  will  allow  of  proofs  and-  averments,  hvX. 

they  onght  to  be  plain  and  indifpntable  to  intitle  an  executor  to  the  furplus.  Per  Ld.  Sumers* 
viYm  cited  this  cafe.    Wms's  Rep.  9.  20  May  1(96.    Petit  v.  Smith. 

The  evidence  was  not'readin  this  cafe  to  make  any  conftru^ion  in  \^yt.  For  the  making  one 
executor  is  a  gift  in  law  of  the  perfonal  eftate;  but  tu  ouft  a  conftrufltm  in  equity  lately  made,  that 
wfiere  a  particular  legacy  is  given  to  an  executor  be  (hall  be  ouftcd  of  the  refidue.  Per.  Ld« 
Wriglit.  Ch.  Prec.  139.  Hill*  1700.  in  cafe  of  ^romley  v.  Jewries. 

7*  A*  devifed  land  to  B*  to  fell  and  difpofe  of  for  paj^ent  of  Ld.  Wright 

debts,  the  heir  fued  for  the  furpbis  as  his  by  §  r^fulting  truft  being  ^^^^^^'  ^L 

|iot  dlipded  of  by  the  will;  per  Cur.  the  ell^^e  in  law  bdng  veiled  parol  proof 

in  the  devifee,  he  ihould  have  been  admitted  to  his  proof  of  A*s  fufficieot  tt 

parol  decJaration^  if  it  had  been  wanting  and  neceflary.     2  Vern.  '^'J.^'  f^*^ 

253.  cited  in  pi.  240.  Hill.  1691.  by  Hut^hins  Ld,  CommiiEoner  cti.^Pr^* 

as  the  cafe  of  Crompton  v.  North.  219.  Pafch. 

lyovBofli. 
pel  V.  Parfons. 

8.  The  furplus  by  will  was  devifed  t$  the  wife  \  averment  was  Chan.  Rep. 
taken  that  Jbe  was  intended  only  as  a  trujieefcr  her  fon^  and  that  the  c^"^*  j^j  c 
tefhitor  fo  *  declared  at  the  making  of  the  will.     And  a  decree  decreed  acZ 

f  rounded  on  the  proof  made  thereof.     2  Vern.  254.  in  pi.  240*  cordingly.  ' 
[ill.  1 69 1,  cited  by  Rawlinfon  one  of  the  Lords  commifiioners,  as  ^ f  i  n t  1 
the  cafe  of  KingfmiU  v.  Ogle.  *•    ^   4 

9.  Plaintiff  endeavouring  to  have  the  will  explained  by  depofl-  }  Vern  R. 
tions  of  witnefles  touching  what  the  teflator  declared  and  the  in^  ^n.    9**T 

Jlru&ions  he  gave  for  the  drawing  his  will,  per  Cur.  devifes  con-  s!  p. 
teming  landnwx^  be  in  writing  and  we  cannot  go  a^inft  the  a<^  ibid.  339. 
of  parliament     2  Vern.  98.  Pafch.  1698.  Towers  v.  Moor.  ndt  Ch^ 

and  lays  It  was  fo  by  the  ftatute  3a  H.  8.  of  wills.  ■  la  Mod.  183.    Bertie  v.  Ld.  Falkland. 

S.  P.  S.  P.  by  Mailer  of  the  Rolls.  2  Wms's  Rep.  518.  Mich.  1725.    Bcnnet  v.  Davis. 

Lands  devifed  to  A.  in  tail,  A.  died  in  tefl.uor*^  life,  leaz'ing  ijfve  m/le,  and  then  the  tvill  is 
rt^frnhh/bed^xYyt  court  refufed  to  a<imit  parol  declaration  of  the  teftator  Kopiovs  bis  inuntion  thai 
tbt  i0m  mak  cf  A*  Jhmld  take  by  the  will*  16  Mod.  98,  99.  Mich,  ix  Ann.  B.  R.  Lord  Laiidfi 
down's  cafe* 

9 

« 

XO.  A.  makes  his  will  and  B.  C.  and  D.  executors  in  truft  and  I^»J;  «94- 
for  a  remembrance  over  and  above  their  cofts  and  charges  he  gives  ^*  ^*  ^*^* 
izo  s»  a  piece  to  the  executor r^  per  Cur.  the  will  declarmg  that  the 
executors  were  only  m  truft,  and  not  declaring  for  whom  the  trujl 
^vsy  d>«  perfbn  may  be  averred)  and  two  of  the  executors  having 
"  •  by 
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by  their  aniwer  confcifcd  the  truft,  and  being  likevrife  fully  prored 
that  it  was  the  teftator's  intent,  and  that  htt  declared  it  a  tnift  for 
'  the  wife ;  decreed  th^'truft  for  her  with  cofts  s^nfl  the  adverfaiy 

executor,  per  Commiffioncrs.  2  Vern.  99.  Palch.  1698.  Pring  v, 
Pring. 

II*  Dower,  The  defendant  pleads,  that  the  hufband  vm^fiifed 
iftbi  land  in  quiftion^  and  of  other  lands  in  A^  and  that  he  by  his 
will  devifed  the  lands  in  A.  to  the  demandant^  for  her  life^  and  died, 
aiid  that  the  demandant  entered  into  them  by  virtue  of  the  faid  de- 
vife ;  and  avers  that  the  land  devifed  was  devifed  to  her  by  her 
huiband  in  fatisfa^ion  of  her  dower  \  the  demandant  demurs* 
Judgment  was  given  for  the  demandant  by  the  whole  court ;  be- 
caufe'the  averment  being  of  a  matter  out  of  the  will,  and  not  coo* 
tained  in  it,  ought  not  to  be  allowed ;  and  that  Leak  and  Ran* 
DALs's  CASE,  4  Rep.  4.  a.  being  exprefs  in  point,  and  alvtrays  al« 
lowed  for  law,  ought  not  to  be  queftioned  at  this  day.  But  after- 
wards upon  a  bill  brought  in  Cane,  by  the  defendant  being  heard 
by  the  Lord  Chancellor  SomerSy  he  was  of  opinion^  that  in  e^ity 
fuch  averment  of  the  teflator's  intent  ought  to  be  admitted^  and  that 
the  wife  in  fuch  cafe  ibould  not  have  both  her  dower  and  the  land 
devifed;  and  (as  I  have  heard)  decreed- in  this  cafe  accordingly, 
Ld.  Raym.  Rep.  438.  Hill.  10  W.  3.  Lawrence  v.  Dodwell. 

12.  oir  R.  B.  having  ifliie  only  daughters,  fettled  his  efiate 
tipon  truftees  to  fell,  fubjefk,  nevertnelefs  to  a  power  of  rcvbcatfon ; 
afterwards  upon  the  marriage  of  his  daughter  with  the  plaintiff 
by  deed  reciting  that  his  intent  was,  that  the  manor  of  C.  in 
queftion  (hould  go  to  the  iifue  male  of  the  plaintiiF,  he  thereby 
agreed  that  if  the  plaintiff Jhould  be  minded  to  pur  chafe  the  fame  to 
him  and  to  his  heirs,  he  Jhould  have  it  for  1500/.  to  be  raifedout  of 
this  manor  bat  did  not  mention  whether  it  Jhould  be  in  fatisfa£Hon  of 
the  1500  /.  agreed  to  be  allowed  the  plaintiff  in  cafe  he  would  pur^  ' 
chafe  the  fame.  But  a  queftion  arofe,  whether  the  plaintiff  (bould 
be  admitted  to  read-witnefles  to  explain  the  teftator's  meaning  in 
that  particular  ?  and  alleged  that  it  might  be  fo  done,  the  queftion 
being  only  touching  the  perfonal  eftate,  though  it  could  not  be  fo 
in  a  will  touching  lands,  becaufe  by  the  ftatute  fuch  will  muft  be 
in  writing,  and  no  averment  ftiall  be  received  out  of  the  wiU,  but 
as  to  a  perfonal  eftate  it  had  been  fo  done  in  my  Lady  Gains-^ 
P  .  borough's  CASfi,  in  this  court.    To  which  it  was  anfvfrered, 

{  192  J  per  Cur.  that  what  was  read  there  was  in  affirmance  of  the  law 
upon  the  willy  which  was  to  carry  the  perfonal  ejlate  to  the  executor^ 
and  diat  cafe  ftood  fingly  by  itfelf.  But  in  the  cafe  of  the  Ld« 
Falkland  and  Gary  it  was  denied  that  letters  ftiould  be  read  to  ex- 
plain the  agreement,  though  it  was  then  iniifted  on,  that  letters 
were  writing,  and  fo  more  certain.  And  the  Mafter  of  die  Rolls 
cited  the  cafe  of  Leak  v.  Randall,  in  Vernon's  cafe,  in  the  .4 
Rep.  that  a  collateral  thing  devifed  by  a  will,  could  not  be  averred 
to  be  in  fatisfa£lion  of  dower,  unlefs  i^  did  appear  to  be  fo  by  thp 
will;  but  here  the  1500I.  devifed  was  not  collateral,  becaufe  it  was 
\^  to  arife  out  of  the  fame  land.  2  Freem,  Rep. -245,  2462247*  pU 

\  3I3,  Hill.  J  700.  Bromley  v.  Fcttiplace. 

13-  J-  S* 
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13.  J.  S*  having  three  daughters  and  feveral  grand^children  and  ^  Venu 
grcat-grand-childreiH  made  his  will  and  dcvifed  the  furplus  of  his  ^^•  ^^ 
cftate  to  he  iquatty  divided  among  ft  hu  three  daughters  and  all  his  bmS.V^as 
grand-ebildren    ^nd  great^grana^childreny   that  Jhould  be    living  tothcprooC 
within  iiuo  years  after  his  deathj  and  died;  and  within  two  years  f^  "<***?• 
jrfter  his  death  other  grand-children  were  bom ;  the  plaintiffs  exa-        * 
mined  witnefles^  to  prove  J,  S's  intent,  that  none  born  after  his 

ileath  (hould  takes  and  the  queii^oA  was,  whether  tbey  could  bb 
admitted  to  read  diis  proof,  and  my  Lord  Keeper  was  of  opinioa 
that  fucb  proof  might  be  admitted,  fo  the  witne/Tes  were  read,  but 
their  depojitiens  were  only  that  y.  S,  faid  fo  or  fo^  or  to  that  effe^^ 
which  my  lord  iaid,  fignified  nothing,  for  that  makes  the  witnefs 
^e  judge;  and  he  ought  tofet  down  the  very  words  for  the  court  to 
judge  of\  but  without  (his  proof  my  lord  held,  that  the  words  ia 
the  will  {within  two  years  after  my  death)  were  to  be  taken  re- 
fih£lively,  and  extended  to  none  horn,  after  \  and  decreed  accordingly, 
which  decree  was  affirmed  in  the  Houfe  of  Lords.  Abr.  Eqts. 
Cafes,  231,    Trin.  1700.    Dayrell  v.  Molefworth. 

14.  A.  devifed  his  real  efiate  to  JS.  and  made  B*  executor^  and  "^^^  cafe 
wills  that  out  of  his  ferfonal  ejiate  and  a  year's  profits  of  his  realj  he  thc^tefbtor 
flioald^^  bis  legacies  and  devifed  40!.  per  annum  to  C.  to  main-  wnsmakii^ 
tain  him  at  Cambridge;  the  executor  pleaded  plene  adminiftravit,  his  will, 
and  It  was  adnsitted,  mat  the  will  had  made  only  a  year's  profits  of  *^^f„^ 
the  real  eftate  liable,  but  on  the  evidence  of  D.  that  B.  promifed  A.  other 

f  pay  or  otherwife  A.  would  have  charged  his  real  ^ate  with  the  thing*,  wv 
payment  of  it,  the  real  eftate  was  decreed  at  the  Rolls  to  ftand  f^j'^j^ 
charged  with  the  annuity,  and  Wright  K,  on  appeal  affirmed  the  the  plain- 
decree,     2  Vern.  506,  Tfin,  1705,  Oldham  v.  Litchford.  tiff  to  beta. 

felted  ia 
his  wil],  ahd  the  defendant  being  prtfenr>  defired  him  not  to  put  it  in  hit  wIlU  hut  iUid  as  he 
was  a  chriAian  he  lypnld  take  care  to  fee  it  paid ;  and  thereupon  it  was  omitted  in  the  vnXL 
Aod  tlie  plaiaCiflF  haying  preferred  his  bill  for  it,  it  came  to  hearing  before  the  Mafter  of  the  Relltp 
and  he  decreed  the  payment  of  it,  and  that  it  ibould  be  charged  upon  the  real  eftate ;  and  now 
upon  appeal  it  came  before  the  Ld.  Keeper,  and  it  was  infi{^ed  for  the  defendant,  that  thero 
being  a  will  in  writing,  fince  the  ftatute  of  frauds,  Ice*  nothing  could  be  part  of  the  will  bqc 
what  was  in  wriciog,  and  that  no  executor  or  adminidrator  ihonld  be  charged  upon  any  promiib 
unlefs  it  were  in  writing,  and  that  if  it  had  been  in  the  wiH  it  would  have  charged  the  defendaitf 
no  fanher  than  he  had  aifetSi  and  therefore  it  ought  to  ha^e  been  decreed  out  of  the  aflets  only, 
and  that  there  was  no  colour  to  charge  it  upon  the  land.  But  the  Ld.  Keeper  was  of  opinien* 
and  decreed  that  the  defendant  ihould  pay  it^  and  the  ground  he  went  upop  was,  that  this  was  a 
fiaud  upon  the  tcftator  and  the  legatee ;  and  tliat  notwithftanding  the  ftatute  of  frauds  and  per. 
juries,  this  court  had  relieved  in  c^fe  of  a  frauds  although  tiiere  was  nothing  in  writing  to  charge 
the  party;  bat  he  faid  he  could  not  decree  it  a  charge  upon  the  land;  but  tlie  Mafterof  the  RolU 
being  in  court,  faid,  the  reafon  he  went  upon  to  charge  the  land  was,  becaufe  the  m;dutenaooe  of 
a  poor  fcholar  was  a  charity^  and  was  within  the' ftatute  of  43  Eliz.  of  charitable  ufes,  and  it 
might  amount  to  an  appointment  within  that  ftatute.  a  Fream*  Rep.  ^84^  285.  pL  356.  Pafch* 
1705.    Oldham  v.  Liuhford. 

15.  In  a  will  the  bequeft  was,  I  give  my  houfhold  fluff,  as  brafe, 
pewter,  linnen,  and  woollen  whatfoever,  except  a  trunk-  under  the 
chamher^window ;  the  maker  of  the  will  was  examined  as  a  witnefs  f  I O  ^2  1 
and  fwore,  that  the  teftator  direfted  him  to  infert  all  his  goods  ex- 
cept the  trunk,  ordered  the  depoAtion  to  be  read,  as  in  cafe  of  a 

devife  to  fon  John,  when  he  had  two  fons  John,  or  if  the  devife 
bad  been  bis  trunky  \rfien  he  had  tbr^o  frunks4  2  Vern.  5 1 7. 
Mich.  1705,  Peodl^QA  y,  QrmU  . 

|6.  A. 


193  ©etJiftf 

16.  A.  on  delivering  his  will  to  B.  to  vfhom  he  gave  almoft  alf 
his  eftate,  faid,  as  B.  owned  before  fcveral  witneffesy  that  if  C  (  A's* 
eldeft  fon)  behaved  faimfelf  well  he  might  allow  him  20 1,  per 
quarter,  and  if  he  ufed  that  well  B,  might  make  it  40 1.  per 
quarter;  decreed  40 1,  per  quarter  to  C.  during  life,  2  Vern.  559. 
pi.  507.  Trin.  1706.  Kingfman  v.  Kingfman. 
The  cafe  17.  Collateral  proof  may  be  admitted  to  ajcertain  the  perfon  or 

v^redtandV  ^^^^S  <irf<^ribed  in  stwill.  Per  Cowper  C.  in  an  affirmance  of  a 
to  B.  pay-  decree  at  the  Rolls*.  2  Vern.  593.  Mich,  1707.  Hodgfon  and 
Ing  100 1.      Caldicot  V.  Hodgfon  and  Fitch, 

which  he 

owed  by  bond  to  Steely  which  was  the  oV4igree*s  maiden-nanfie>  but  thonsh  he  knew  (he  was  mar* 
ried,  yet  he  forgot  her  huiband's  name,  w  hich  was  Fiicb^  and  this  being  proved  by  the  perfon  that 
firew  the  will,  and  another,  the  payment  was  dea'eed  accordingly..   Ch.  Prec.  229.  S.  C» 

The  Matter       jg,  The  conftru&ion  of  making  a  legacy  to  be  z  fatisfa£lion^ 

faid Tt^as^  has  in  many  cafes  been  carried  too  far,  and  it  is  reafonaWe  in  fuch 

ft  ufiamtn'  cafcs  to  admi|:  of  parol  proof  as  to  the  tejiater^s  intention^     Pc^* 

tary  qm/l'iM,  Cowper  C.  2  Vcrn.  594.  Mich.  J  707,     Cuthbert  v.  Peaco<:k, 

^eQce  ipughcbe  received*    %  Vern.  646.  Hill.  1709.    Chapman  v.  Salt. 

19,  J.  Bt  having  h^d  a  loqg  acquaintance  with  D.  P.  and 
having  500 1.  of  her's  in  his  hands,  married  £.  and  afterwards  made 
an  inftrument  all  of  his  own  handrwriting  thus,  viz.  In  the  name 
of  God,  amen.  I  A.  B.  of,  &c,  do  make  thh  my  laft  will  and  tefta- 
ment  for  fear  of  mort^ity,  till  J  can  fettle  it  mqre  at  large -^  and  I  do 
give  and  bequeath  thefum  of  loool,  untoJD.  P.  to  be  paid  by  my  exe-^ 
cutor^  adminiftrator,  and  fir  jure  payment  thereof  I  do  charge  all  the 
real  and  perfonal  eftate  which  I  have  in  the  world,  /  being  very  de-^ 
jirous  to  make  a  provifion  for  thefaid  D,  P.  for  fever al  good  reafons 
inducing  me  thereunto.  In  witnefs  whereor  I  have  hereto  fet  my 
hand  this  prefent  7th  day  of  December,  1704.  Signed  J,  B,  ana 
delivered  the  fame  unto  the  faid  D.  P.  and  about  a  fortnight  beforo 
bis  death,  which  happened  in  January,  1704.  J.  B,  did  declare  he 
had  left  with  D,  P.  an  unqueftionablc  fccurity  foj  lOQO  1,  chaJCg^^ 
upon  his  real  and  perfonal  eftate ;  and  that  he  had  done  the  iame 
for  fear  of  mortality,  till  fuch  time  as  he  can  make  a  full  and  com- 
pleat  will,  which  he  declared  he  would  do  fo  foon  as  his  wife  was 
brought  to  bed  to  fee  if  it  were  male  or  female.  He  died  fud- 
denly,  6  Feb.  1704.  The  widow  afterwards  came  to  take  ad- 
miniftration  to  her  huft)and,  and  a  caveat  being  entered  by  D.  P. 
ihe  appeared  and  pleaded  this  will  or  fchedule  teftamentary,  and 
proved  by  four  witnefles  what  is  alleged  before.  She  was  alfo 
examined  on  interrogatories,  on  the  prayer  of  the  refpondent,  on 
vrhich  (he  depofed  that  fhe  was  married  to  J.  B.  18  July  1700,  at 
his  chambers  in  the  Inner  Temple,  by  R.  H.  fmce  deceafed* 
(But  the  marriage  was  not  infifted  on  H.  being  dead)  his  band 
was  proved.  The  caufe  coming  to  be  heard  before  the  judge  of 
the  prerogative  (Sir  Richard  Raines)  he  gave  fentence  againft  the 
will,  and  pronounced  that  J.  3-  died  inteftate,  without  any  will  at 
2^1  by  him  made.  On  appeal  being  heard  before  the  delegates, 
*mwig  whom  wexe  Lord  Ch.  J.  Holt,  Baron  PricQ,  and  Judge 

Ponner^ 
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Donner,  the  fentence  was  reverfed,  and  they  pronounced  for  tlitf 
Will,  2  Ld.  Raym*  Rep.  1282,  1283.  Palch.  6  Ann.  B.  K. 
Powell  V.  Beresfbrd. 

♦  20.  There  is  difference  between  a  voiddivtfe  aixl  a  doubtful  and  *  ^^*^ 
uncertain  one,  as  if  J.  S.  bath  feveral  fons,  and  a  devife  is  made  to  s!p7by* 
one  of  the  fons  of  J.  S.  this  is  entirely  void,  and  can  never  be  Tracf  /• 
made  good)  but  if  it  be  only  doubtful  and  uncertain,  it  muft  re-  *"^'  ^*^ 
ceive  its  conftrufkion  from  the  words  of  the  will,  and  no  parol  ^,  \^i,l, 
proof  or  declaration  ought  to  be  admitted  out  of  the  will  to  af^  Cheytiey'W' 
certain  it,  but  in  cafe  oi  two  fans  riamed  John^  it  is  confident  with  JJ^* — '® 
the  words  of  the  will,  to  admit  proof  which  of  them  was  intended,  j,,  1.4/°^ 
and  the  words  in  the  will  are  not  at  all  altered  by  it,  and  this  is  Lanf-' 
according  to  Lord  Cheyney's  cafe  5  Rep.     Ana  now  fince  the  clown's 
ibtute  of  frauds  and  perjuries,  ^ch  orders  all  wills  to  be  in  ^^J^^hem 
writings  it  is  much  ftronger.    Per  Tracy  J.  3  Ch.  Rep,  183.  there  ar^ 
Trin.    7   Ann.  in  Cane,  in  cafe  of  Litton,   alias    Strode  v.  *^^f^^ 
Falkland.  .T^.'-^^ 

•  devife  land  to  J.  S.  of  D«  parol  evidence  wilJ  be  admitted  to  prove,  which  J.  S.  was  intended 
y  me.  Per  Ld.  Macclesfield*  %  Wms*s  Rep.  137.  Pafcb.  1723.  in  cafe  of  Harris  v.  the  Bp. 
f  Lincoln* 


\ 


21.  A.  made  his  wife  executrix,  and  devifed  to  her  the  ufe  of  in  this  cafe 

his  table-plate  for  life,  and  after  to  C.  his  grandfon,  and  made  no  2^  ^^\^  ^    . 

difpoiition  of  the  furplus.     Proofs  were  allowed  to  be  read,  that  Beaufort  v. 

A^  intended  to  give  the  furplus  to  his  executrix^  it  being  to  ou/l  an  Lady 

in^Ucation  or  rule  in  equity^  but  the  proofs  being  flender  and  uncer-  Ss  "n^^^^* 

tain,  the  court  laid  them  out  of  the  cafe,  and  confidered  it  only  on  xjp^  ^ 

the  fiu:e  of  the  will,  and  decreed  a  diflribution  *,  per  Cowper  C.  2  peal  to  tho 

Vern.  648.  Hill.  1709.    Lady  Granvill  v,  the  dutchefs  of  Beau-  ?°"f*®^^ 

r^         ^^  '    '  ^  Lords,  i8th 

'**^  December 

1710*  The  appeUant's  counfel  infiiled  that  it  was  proved  in  the  caufe,  that  it  was  the  intent  of 
the  teftatqf  that  the  appellant  (hotild  have  the  furplut  of  the  perfonal  eftate  to  her  own  ufe^ 
"Which  proof,  as  it  agrees  with  the  rules  of  law  to  preferve  the  le^l  title  to  the  executrix,  which 
of  comtRon  ri^ht  flse  has  Co  the  furplus,  fo  it  (hall  prevent  and  ought  to  re-but  the  conftruAion  of 
c^ity,  which  wcndd  create  a  refulting  truft,  and  make  the  executrix  to  be  a  truAee  in  equity 
for  the  nexta-kin,  and  for  thefe  reaions  (amon^  others)  prayed  that  the  decree  might  be  re« 
verfed,  and  it  Was  reverfed  accordingly  without  divifion. 

2  Vern.  673.  Mich.  171 1«    Wingfield  v.  Atkinfon*    S.  P.  and  cites  the  cafe  of  *  Littlebury 

v»  Buckley,  as  firft  decreed  in  the  mayor's  court  for  the  next  of  kin,  but  on  appeal  to  the  Houie 

of  Lordi  the  txtcut^ri  ivn-e  f  admtudto  read  tt/itM/fcs,  to  prove  the  teitator  intended  them  the  fur- 

*  plos,  and  on  that  foot  the  lord:  reverfed  tlie  decree.— —Wms's  Rep,  114.  Hill.  1709.  S.  C. 

Sut  Ibid.  1 16.  fays,  that  this  decree  was  reverfed  in  the  Houfe  of  Lords. 

*  But  denied  where  it  Was  in  contradiction  to  the  common  law«  10  Mod.  99*  Lord  Lanf- 
down's  cafe. 

♦  Cited  9  Mod,  la— — a  Vera.  677..  ■  ■  Cited  10  Mod.  99.  in  Lord  Lanfdown's 
caie. 

f  They  held  that  parol  proof  ought  to  be  admitted  in  favour  of  the  executoi  's  title,  confillent 
fvith  the  wiU.    S.  C.  cited  m  cafe  of  Ball  v.  Smith.    2  Vern.  677.  Hill.  1711 . 

Where  an  exprefs  legacy  is  given  to  the  executor  without  any  further  words,  as  that  it  was 
giren  for  care  and  pains, -Ice.  parol  evidence  m/^y  in  fuch  cafe  be  admitted  of  teft:<or*s  intention, 
bat  noC  wliere  following  words  declare  a  trud.  Per  Powis  J-  in  chancery  in  the  Abfence  of  the 
Ld*  CbaoceUor.    2  Wms's  Rep.  x6i.  JTrin.  1723,  in  cafe  of  Kalhficld  v.  Carelefs. 

22*  A.  fent  for  B,  to  make  his  will,  who  took  it  in  charaifers 
from  hts  mouthy  read  it  to  him^  and  he  approved  thereof.     B.  the  ' 
next  day  brought  the  will  drawn  up  in  four  fheets  of  paper,  but 
die  tcftator  was  not  fenfible  and  died.     After  the  teftator's  death 

B.  who 
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B.  w&a  drctr  tihc  will  was  examined  as  i  witnefi.    i  v  crh.-  64y< 

pi.  577,  HiH.  1709.  Strifh  v*  Pelhatn. 
*2^^ s'c  ^3*  Where  the  words  ftand  in  aquilihrto  and  arc  fo  doubtful 
fajS*,  that*  ^^  ^^  n^y  l^^  taken  one  way  or  another,  there  it  is  proper  to 
Tiacy  J.  have  evidence  read  to  explain  thenij  and  we  will  confidcr  how  for  it 
tlMkc  i!o*'>a-  ^^^^  ^^  allowed,  and  how  far  not,  after  it  is  read,  and  this  is  not 
roi  proof*"  I^^  the  cafe  of  evidence  to  a  jury,  who  are  eafily  biafled  by  ky 
ought  to  which  this  court  is  not,  and  the  diftindion  in  Cheney's  well  war- 
have  beta  rants  the  reading  of  evidence  where  the  teftator's  intent  is  doubts 
according  ^9  ^^  where  a  man  had  two  ♦  fins  named  John^  &c.  Agreed  by 
toChey-  Cov^rper  C,  Matter  of  the  Rolls,  Ld«  Ch.  J*  Trevor,  and 
ncy's  cafes  Tracy  !•  3  Ch.  R.     176,  Trin,  7.  Ann.  Lrtton  alias  Strode  v. 

Repw    y^o     X?  \\  \     \i  • 

proof  ought  ralkland. 

to  fupply  the  words  of  a  will.  If  a  devife  be  to  m^  of  tbefims  of  J,  S,  who  has  fevend  fonsy  it  is 
voidy  and  IhaU  not  be  fupplied  by  parol  proof.  But  the  will  that  muft  pafs  the  land  saufl  be  in 
iimtingy  and  null  be  determined  only  by  what  is  contained  in  the  written  wilL 

L^95J       24.  Parol  evidence  admitted  to  prove  the  intent  of  the  devifor 
where  douhtfuL    MS-  Tab.  Feb*  13th,  1710.    Dockfey  v.  Dock- 

25.  Croft  the  tejiator  devifed  particular  lands  to  bis  executors  to 
•    he  fold  for  payment  of  all  bis  proper,  debtSj  and  makes  A.  and  B.  his 

executors,  and  gave  direction  ta  the  perfon  who  drew  the  will  to 
give  all  bisperfinal  eftate  to  his  exeentors,  but  by  mijfake  that  was 
emitted  in  the  will,  though  proved  in  the  caufe  by  the  perfon  who 
drew  the  will,  Suppofing  then  fuch  parol  evidence  of  the  intent 
of  tbe  teftator  to  be  good,  quaere  if  the  perfonal  eftate  fball  be  em^ 
ployed  in  aid,  and  exoneration  of  the  real  eftate  towards  payment 
of  the  teflator's  debts,  notwithftanding  the  particular  deviie  of  the 
perfonal  eftate  to  the  executors  i  As  to  the  parol  evidence  of  die 
intent  of  the  teftator  de-hors  the  will  was  cited  the  cafe  of  Little* 
bury  V*  Buckley  in  Dom.  Proc.  Harcourt  C.  faid,  be  muft  Con« 
^  ftrue  die  intent  of  the  teftator  out  of  the  words  of  the  will,  and 

not  upon  parol  evidence  in  this  cafe.  Parol  evidence  was  ad- 
mitted in  Littlebury  and  Buckler's  cafe  in  Dum.  Proc  becauie 
the  parol  evidence  there  was  an  affirmance  of  the  right  at  com- 
mon law  in  oppofition  to  a  prefumption  in  equity,  that  where  the 
ex^utor  hath  a  fpecifick  iega«y,  the  furplus  was  not  intended  to 
be  given  to  him,  but  in  this  cafe  the  parol  evidence  is  to  controul 
the  common  law,  and  give  the  perfonal  eftate  to  the  executor, 
which  is  afiets  at  common  law  to  pay  debts-  Decree,  That  the 
executors  account  for  the  perfonal  eftate  of  the  teftator-  MS« 
Rep.  Mich.  12  Ann.  in  Cane.  Gale  v-  Crofts  &  al*. 

26.  A.  by  will  gave  500  /.  to^  B.  and  made  B.  executor^  and 
xn^de  no  exprefs  difpofition  of  -  the  iurplus-  The  next  of  kin 
broozht  a  bill  for  a  diftribution.  i5»  anfwers  and  waves  the 
benept  of  the  furplus  by  mifiake  of  the  law  m  that  point,  and  was 
dented,  by  Trevor  Mafter  of  the  Rolls  to  amend  his  anfwer;  who 
decreed,  diat  having  waved  the  furplus  by  his  anfwer,  he  ihouid 
account  for  it-  Qn  appeal  to  Ld.  Cowper,  his  lordftiip  faid,  \t 
would  do  very  well  if  this  point  concerning  the  furplus  vras  once 
ictded  juid  certain  either  way ;  yet  in  this  dSe,  where  the  defendant 

bimfel/ 
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himfdf  hadby  his  anfwer  waved  any  title  to  the  Hirplus,  he  would 

not,  againft  bis  wm  confeJRon  decree  it  for  him.    In  Eafter  term 

2718.  the  caufe  coining  oefore  Ld«  C«  Parker  upon  a  mafter's  % 

report,  his  lordihip  iaid>  he  could  not  but  incline  to  help  the  defen« 

^dzot  [as  to  other  matters  in  difpute]  he  being  in  a  way  of  UJlng 

bis  right  by  mjtake  or  mi/advice  only  of  his  counfel  [as  to  this  point 

of  the  furplus.]     Wms*s  Rep.  297,  to  300.  Mich.  17 15.  171 8. 

Rawlins  v.  Powells 

27.  One  by  will  gives  his  executor  an  exprjfs  legacy  and  makes  Gilb.  Eq«. 
no  difpojition  eftbe  furplus.     The  court  will  admit  oi parol  evidence  ^®P*  "S* 
foJbevJthe  intention  of  the  tejtator^  and  if  proved  that  the  teftator  creed  ac- 
intended  the  furplus  to  the  executor,  he  £hall  have  it  notwithftan*  cordingiy** 
ding  his  exprefs  legacy,      a    Vern.  736.  pi.    645.   Hill,  17 16.  Eq»-Abr. 
Batchelor  v.  Searl.  5t:recd  "* 

clearly  accordiDgly.  ■    1  New  AIht.  414.  S.  C.  at  large  in  totidera  Yerbii  with  that  of  Gilb* 

£qu.  Rep.  115. 

a8.  Teftator  devifed  his  eftate  to  the  right  heirs  of  his  mother^  S.C.  a 

and  proof  was  admitted  to  ihew  that  he  intended  it  for  the  right  heirs  j^"* '  ^ 

of  his  frandmotherj  the  eftate  coming  from  her  family,  and  this  i37.*PafcU. 

was  hdd  ♦not  contrary  to  the  will,  and  was  faid  to  be  decreed  ly^^^^tv 

accordingly.    oMod.  10.  Pafch.  1722.  cited  as  the  cafe  of  Harris  ^'^m' 

y.  JDilnop  of  Lincoln.  decreed 

29.  Where  the  will  explains  it/elf  no  evidence  dehors  flisdl  be  ad-  accor- 
mitted.     Per  Cur.  9  Mod.  11.  Trin.  8  Geo.  Raihfield  v.  Carelefs.  ^'""^^^ 

30.  A   legacy  devifed   to   Catharine   Eamley  was  claimed  hy  *[l9^J 
Gertrude  Thrdley*    T  here  were  feveral  circum/lances  in  the  cafe  to 

induce  a  belief  diat  Gertrude  Yardley  was  the  perfon  intended ;  as 
that  there  was  no  Catharine  Tarnley  that  claimed  this  legacy,  but  it 
was  proved  the  teJlator*s  voice  was  low  and  hardly  intelligible^  that 
teftator  ufually  called  the  claimant  Gatty^  which  the  fcrivener  might 
eafily  miftake  for  Katy^  and  that  teftator  for  better  information  who 
this  legatee  was  direded  the  fcrivener  to  J.  S.  and  his  wife,  who 
declared  that  Gertrude  Yardley  was  the  perfon  intended,  and  alio 
that  teftator  in  his  life'time  had  declared  he  would  do  well  for  her  by 
his  will.  The  Mafter  of  the  Rolls  at  iirft  inclined  that  the  legacy 
was  void,  but  afterwards,  upon  conAderation  held  it  good,  being 
only  of  a  perfonal  thing,  but  had  it  been  of  land  it  had  been  other^ 
wile;  and  he  faid,  that  as  originally  a  bequeft  of  a  legacy  was 
Governed  *by  and  conftrued  according  to  the  civil  and  canon  law, 
lo  fhall  it  be  after  the  making  the  ftatute  of  frauds,  provided  there 
be  a  will  in  writing.  2  Wms's  Rep.  141.  Pafch.  1723.  Beaumont 
V.  Fell. 

31.  A.  by  will  gave  5/.  a-piece  to  her  neare/t  relations^  and  made  S.  C.9 

C  a  Jlranger  foU  executor^  and  gave  him  5/.  for  his  care  in  fulfilling  ^^^^ 
ber  will^  but  made  no  difpofition  of  the  lurplus.    The  fcrivener  of  Rafhfield 
who  drew  the  will  fwore,  that  A.  at  the  time  of  making  the  wiU  ▼•  carcieft. 
declared  her  intention  that  C.  fliould  have  the  furplus  if  any,  for  J^^^^jJ^  ^ 
that  he  had  been  her  very  good  friend,  and  her  relations  ungrateful  was  givea' 
to  her,  and  that  her  direflions  to  him  were  to  give  the  furplus  to  to  c./er 
C.  which  be  woCdd  have  done  exprcfsly  but  that  he  thought  it  '^^J^"^yjj, 

needlefs. 


^9^  tJe&ife^ 

mgh  taii     tieedlefS)  as  being  only  what  the  law  implied.     On,  die  odier  (uii 

^itmfiJn    ^^  ^^^^  ^\^t  proo/  (as  the  reporter  terms  it)  that  A.  had  deda- 

^ruiii.       red  her  intentions  to  eive  the  furplus  of  the  perfbnal  eftate  to  her 

next  of  kin,     Mr.  Juftice  Powis  (who  fate  in  the  Ld.  chancellor's 

abfence)  took  notice  that  here  was  parol  evidence  &n  ha^bjides^  and 

that  what  the  fcrivener  fwore  was  contradicted  by  the  evidence  on 

the  other  fide,  but  that  there  were  words  in  the  will  declaring  the 

executor  to  be  only  a  truftee,  5  /.  being  given  him  for  his  care  in 

fulfilling  the  wiUy  ivhich  would  amount  to  a  declaration  of  truft) 

zxiA,goes  ^eyond  all  parol  proof  and  decreed  a  diftribution  amongft 

the  next  ot  kin,  but  referved  cofts  till  after  the  account  takeob 

2  Wms's  Rep.  158.  Trin.  1723.  Rafhfield  v,  Carelefs. 

^2.  A«  having  about  loooo/.  in  money  and  upon  fecurities,  hf 
will  taking  notice  of  what  her  eftate^i  and  that  Jbe  intended  dUpofing 
of  the  fame  by  her  will  gave  pecuniary  legacies  to  every  brother  ami 
Jijier  and  half-brothers  andjijiers^  and  to  A' her  eldeft  brother  500  ^ 
atid  made  him  executor^  but  made  no  difpofition  of  the  furplus.     Ld« 
I  C,  Macclesfield  laid  it  was  neceflary  that  the  rule  of  property 

ihould  be  known,  fixed,  and  certain,  that  people  might  know 
which  way  to  fteer,  and  that  the  court  had  frequently  allovired 
parol  evidence  in  favour  of  the  executor  to  prove  teftator's  inten- 
tion, to  rebut  that  equity  which  otherwifc  would  be  in  favour  of  the 
next  of  kin,  and  cited  the  Lady  Gainfborough's  cafe,  and  the 
obflinacy  of  the  drawer,  for  whicn  the  executor  ought  not  to  fiifie^ 
srnd  Dwned  that  it  was  dangerous  to  allow  parol  evidence  in  cafe 
of  difcourfes  at  a  time  different  from  that  of  making-  the  will^  but 
that  abftraftedly  from  that  cafe  it  has  been  admitted.  2  Wms*s 
Rep.  210.  Hill.  1723.  D.  of  Rutland  v.  Dutchefe  of  Rutland, 
r  1 07  1  33.  In  Canc^  Pafch.  9  Geo.  coram  Ld.  Chanc.  A  man  devifed 
lands  to'  two  perfons  and  their  heirs  in  trujt^  to  pay  feme  annuitiesy  oic» 
and  he  wiHed,  that  what  remained  Jhould  go  to  his  heirs  for  ever  on 
the  part  of  his  mother^  N.  B.  This  eftate  defcended  from  the  grand- 
mother  to  his  mot  her j  and  from  her  to  him.  The  quef^ion  was, 
whether  he  who  was  heir  of  the  mother^s  fide  by  the  grandmother 
fhould  take,  becaufe  he  had  alfo  an  heir  on  the  mother's  fide  by 
^  the  grandfather.  Ld*  Chanc.  admitted  parol  proof  to  be  given  of 
this,  that  he  dejigned  the  heir  by  the  grandmother^  the  eftate  cmmng 
from  her.  A  devife  was  to  a  fon  by  name,  and  his  cbriftian  name 
vras  miftaken^  but  it  being  addedyfuch  a  Jon  in  the  fervid  oftheDukt 
of  Savoy y  parol  evidence  was  admitted,  and  this  fon,  thougb  his 
name  was  miftaken,  had  the  eftate.  So  if  two  perfons  of  the  famjo 
name  father  and  thefon^  it  (hall  be  intended  of  father,  but  evidence 
may  be  admitted  to  prove  which  was  meant.  2dly.  Thefe  words 
(fhall  go  and  come  to  my  heirs  a  parte  materna)  are  no  more  than 
a  declaration  that  the  truftees  ihould  not  take,  and  the  lands  fhall 
defcend  according  to  the  oldufes,  as  if  thele  words  had  not  been  in 
the  will.  Otherwife,  if  I  devife  to  A.  and  his  heirs,  to  the  ufe  of 
B.  for  life,  remainder  .to  C.  in  tail,  without  making  any  difpofitioa 
of  the  remainder  in  fee,  then  this  remainder  ihaH  go  to  A.  for 
the  eftate  was  given  to  A.  and  his  heirs,  and  he  (hall  have  all  exc^t 
what  viras  particularly  limited  to  B.  and  C.  fo  that  thefe  words  do 

amoone 


ftmovnt  to  a  declaration  that  the  two  devifees  .  fhall  not  take 
dris  mminder;  but  if  there  are  words  In  a  devife  which  expreiles 
^diat  the  devifee  fhall  be  only  a  truftee  for  paying  debts  or  the  lik^, 
as  where  an  eftate  is  dxredied  to  be  fold  for  that  purpofe,  there  tiiejr 
£hall  have  nothing  but  under  the  execution  of  the  tnift,  and  tbe- 
furplus  jQiall  rcfult  back  to  the  heir,  as  part  of  the  eftate  undifpofed 
lof.  He  remembered,  and  was  of  counfel  in  cafe  of  Abbot  v«  Burton. 
Hob.  and  other  books  were  denied  for  law  about  their  notion  of  the 
old  dfej  and  in  this  cafe  the  remainder  in  fee  had  gone  to  the  devifee$^ 
iiad  not  the  devifor  declared  that  it  (faould  gt>  inluch  manner  as  the 
law  had  limited.  But  this  will  would  have  had  another  conftrudlion 
if  there  had  been  any  alteration  of  the  old  ufe  by  a  fettlement,  the 
bill  being  to  have  an  execution  of  the  truft.  Decree  that  truftees 
ihould  convey  to  the  g^^andmother's  hein 

34.  A.  deviTed  all  her  houjbold  gd^ds  t6  J;  S.  And  the  furfdus  of 
lier  periblial  eftate,  &t.  to  J.  N.  Upon  a  reference  to  a  mafter^  and 
tipon  wfaofe  report  the  caUi'e  came  on,  hereby,  though  it  reported 
manifbft  intentions  and  declarations  i^  the  teftatrix  that  (he  did  not 
intend  her  plaU  ihould  pafs,  yet  the  mafter  certifying  that  the  plate 
ivas  commnfy  ufed  in  the  houjiy  the  Maftef  of  the  Rolls  reje&ed  all 
the  evidence  touching  the  intention  of  the  party*,  there  being  a 
'€9mpleat  and  plain  will  in  writings  which  mufl  mt  he  altered  or 
influenced  by  parol  proofs  a  Wms's  Rep.  419*  Trin.  1727.  Nieholas 
V,  Ofborn. 

35.  A  prefiyteritin  who  bad  th^et  infant  daughters  bred  up  that 
Way,  afkd  had  three  brokers  prejbyterians,  makes  his.  tuill^  appointing 
iis  brothers  and  alfo  a  clergyman  of  the  chuYch  of  England  guardiarit 
to  his  three  infant  daughters  and  diess  having  fent  his  eldeji  daughter 
to  his  nextbrothir)  the  clergyman  gets  the  two  other  daughters  into  his 
cujiody^  and  places  them  at  a  boarding  fchool,  where  they  were  bred 
£ccordiQ£  to  the  church  of  England^  and  brought  his  bill  to  have 
the  eldeu  daughter  placed  out  with  the  other  daughters s  the  three 
brothers  that  were  prefbyterians  brought  their  bill  to  have  the  two 
daughter  delivered  to  them^  oiFering  parol  evidence  that  the  tejlator 
dire^d  and  declared  ht  would  have  his  children  bred  uppr^ierianu 
The  court  declared  no  proof  out  of  the  will  ought  to  be  admitted 
in  the  cafe  of  a  devife  of  ^  gnardianjhip^  any  more  than  in  the  cafe 
of  a  devife  of  land.    The  Lord  Chancellor  would  do  no  more  than 

dired  the  mafter  to  inquire  whether  the  fchool  in  Hampfhire,  at  f  I08  1 
Which  the  two  younger  children  were  placed  by  the  guardian  the  "^     ^     ^ 
clergyman,  was  a  good  and  proper  fchool  for  their  education^  giving 
liberty  to  all  parties  to  apply  to  the  Court  as  there  ftiould  be  occa- 
fion.    3  Wms's  Rep.  51.  53.  Trim  1730.  Storke  v.  Storke» 

36*  A  bill  was  brought  by  the  plaintiffs  as  next  of  kin  to  the 
lieceafed  againft  the  defendants  as  executors^  itl  order  to  have  a 
diftribution  of  the  refiduum  of  the  perfonal  eftate  amoilgft  them. 
The  defendants  iet  forth  in  their  anfwer  a  claufe  of  the  will 
whereby  the  teflator  gave  the  refiduum  of  this  eftate  to  the  poor  of 
the  parijh  of  K^  in  the  county  of  L.  Upon  this  the  patties  joined 
in  cdmmimon,  and  now  the  faft  difclofed  upon  the  commifi{on> 
and  ftated  by  counfd  for  the  defendants  waS|  that  thi* 
porifli  of  K.  waa  not  k  dx  cwnty  of  It •  but  In  tf^  county  of 

Vofc.  VlUt  Q,  N^  and 
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N.  and  likcwife  that  tht  ieJiaUr  nally  thought  that  this  nftdium  $j 

the  perfonal  efiate  would  not  aviount  to  above  loL  and  that  he  declared 

fo  at  the  thru  of  making  his  willy  whereas  in  truth  It  amounted  to  near 

J  000  L     The  Mafter  of  the  Rolls  declared  his  opinion  to  be,  that 

.  parol  evidence  ought  to  be  admitted  to  help  out  the  defcription  of  the 

parijh  in  this  cafe,  and  that  this  was  a  fettled  rule  m  equity;  for 

which  reafon  he  was  of  opinion,  that  the  parifh  of  K.  in  die  county 

of  N.  were  well  intitled  under  this  will;  but  he  was  of  opinion  that 

parol  evidence  ought  not  to  be  admitted  in  relation  to  the  quantity  ef 

jhe  thing  devifed\  and  therefore  he  thought  the  pariih  was  well 

intitled  to  the  whole,  accordingly  difmifled  the  bill.     £x  relatione. 

2  Barnard.  Rep.  in  B.  R*.  ii8,  119.  HilL  5  Geo.  2.  I73l>  at  the 

Rolls.  Brown  &  al'.  v.  Langtey  &  aL 

37.  Where  the  wife  was  made  ea^ecutrixy  and  a  conJiderahU  legacy 
devtfed  to  her^  yet  the  proof  being  ftrong  that  the  tcftator  intended 
the  furplus  to  her  own  ufe,  the  &me  was  decreed  accordingly  both 
at  the  Rolls  and  in  Chancery.  2  New.  Abr.  426.  cites  HiU«  o  Gea 
2.  Hatton  V.  Hatton. 

38.  But  where  A.   poflefled  of  a  conllderable  perfonal  eftate, 
made  his  will,  and  thereby  devifed  fever  al  legacies'^  but  gavi  none  to     , 
his  executor  y  and  the  quedion  was,  whether  parol  evidence  .ought 

to  be  admitted  to  prove  that  the  teflator  did  not  intend  that  the  cxi" 
tutor  fhouU  have  the  reftdue  of  his  perfonal  ejlatey  but  that  the  lame 
iball  go  according  to  the  ftatute  of  diftributions ;  and  it  was  held 
clearly  that  no  fuch  evidence  could  be  adtnitted,  for  that  this 
would  not  be  to  admit  evidence  to  oujl  an  implicatigny  but  was  to 
admit  evidence  to  contradi^  the  rule  of  lawy  and  what  appeared  om 
-  the  face  of  the  wilL    2  New.  Abr.  426.  cites.  Hill.  6  Geo.  2.  Lady 

*[ 1 99 J  Ofborne  v.  ViUiers- 

This  caufe        39,  One  by  will  made  23d  June  1732?  bequeathed  to  2?.  theplaia^ 

March^        ^'j^  ^  ^^^^^^  ^f  ^^^  '•  ^*^'^^  ^^^  *'^  P^^^^-^  ^^^  ^^  ^^^  defendant  S.  all 
1735  came    '^'^  leafehohJ  mefjiiag-^Sy  and  after  feveral  other  legacies  and  bequefis 
before  the     as  Well  as  dcvilmg  ibme  freehold  and  copyhold  lands,  he  devifed  as 
Houfcof      follows,  viz.  "  And  as  for  the  reft,  refidue,  and  remainder  of  my 
appeal^"*"  "  eliate,  whether  real  or  perfonal,  whereof  I  am  feifed  or  pofleflea, 
and  the  Ld.  *'  or  which  I  am  any  ways  intitled  to,  which  I  have  not  hereby  dcvi- 
f  *^^"de^'      "  '^^^  g^v^">  ^c.  I  give  and  bequeath  the  fame  and  every  part  thcrc- 
'  was\ffir-t     "  ^^  and. all  ray  right,  title,  aiid  intereft  therein  and  thereto  unto 
medj  'and  ^"  fuch  my  executor,  or  executors  herein  afternamed,  as  (hall  duly 
the  Lords     c(  ^\^^  q^  \([^  q^  iiitm  the  execution  of  this  my  will,  according 
allow  the     **  ^^  ^^  ^^^^  intent  and  meaning  thereof,  his  or  their  heirs,  execu-^ 
parol  evi-     ^  tors,  admin! ft rators,  and  afligns,  as  tenants  in  common  and  not 
^ence  to  be.  u  ^g  jointenants,"      And  afterwards  appointed  the  plaintiff  and 
•v^nthe^     ^fi^^t  his  executors  and  foon  after  di»dj  and  the  plaintiff  and 
refpon-        defendant  proved  the  will.     The  defendant  at  the  time  of  the  wiU 
dent's  aa-     jnade  and  at  the  teflator  s  death  was  indebted  to  the  teflator  in  3OC0i 
ihcfe***       ^y  ic«^  dated  *in  1732,  in  6000  U  penalty.    A  bill  was  brought  to     i 
matters.       compcl  the  defendant  to  account  with  the  plaintiff  for  tl>c  teftator's    ' 
lbULx43.—  refiduary  eftate,  and  pay  him  a  moiety  of  the  faid  3000  L    and 
Idiv?fi<m^^   intereft.    And  the  defendant  brought  a  crofs  bill  to  have  the  bond 
in  thcHoufe  delivered  up  to  be  cancelled. 

h 
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ti  aj^edred  by  the  itfendani's  anfwer  in  the  et(^%  caufe  and  iy  the  of  Lords 
frMfs  in  both  cau/eSj  that  the  tejiator  dejigned  to  give  this  money  to  ^^^(^^^ 
the  defendant  S.  and  gave  the  perfon  concerned  in  drawing  the  will  whetbor 
inftruStions  in  writing  accordingly ;  but  he  refufed  to  mention  it  in  the  ^hc  evi- 
Will,  injifting  that  the  bond  would  be  extinguijhedy  and  releafed  of  f^^^  \^ 
courfe  by  S*s  being  appointed  executory  but  the  teftator  appearing  rend  or 
diflatisfied  with  that  opinion^  a  cafe  was  ftated  for  counfeb  opiniorty  ^^}'J^^ 
who  confirmed  the  fame \  in  confidence  of  which  the  tejiator  figned  ^,{^^  \^^ 
and  pt^KJbed  his  will  with  full  perfuajion  that  the  bond  would  be  prefent  Ld, 
txtinzuijbedi   and  this  appeared  clearly   to  be  the  intention  of  the  Chancellor) 

tcftator  and  four 

Ld«  Chancellor  held  that  by  confiderlng  the  will,  without  die  were  for  \t 
parol  evidence,  it  will  appear  clearly  from  the  general  words  of.  ^"t'4othcr 
devrfing  the  refidue  viz.  all  his  real  and  perfonal  ejiate^  which  he  ]^^^^]^ 
had  not  thereby  given^  to  the  rejiduary  legatees ;  that  this  debt  which 
at  die  time  was  part  of  the  perfonal  eftate  falls  within  the  defcrip- 
tion.     The  teftator  was  intitled  to  this  debt  when  he  made  his  will 
and  at  the  time  of  his  death. 

Lord  Chancellor  faid,  that  he  privately  thought  it  was  intended 
that  the  3000  1.  fliould  go  to  S.  that  he  privately  thought  fo,  but 
was  not  at  liberty  by  private  opinion  to  make  a  conftruftion  againft 
the  plain  words  of  a  will;  that  none  of  the  cafes  where  parol  evi- 
dence had  been  admitted  had  gone  fo  far  as  the  prefent  cafe ;  the 
fiurtheft  they  go  is  to  rebut  an  equity  or  refulting  truft;  that  the 
parol  evidence  in  thofe  cafes  tended  to  fupport  the  intention  of  the 
teftator  coilfiftent  with  the  written  will,  and  did  not  contradidt 
the  exprefs  words  of  the  will  as  in  the  prefent  cafe;   that  it  is 
better  to  fufFer  a  particular  mifchief  than  a  general  inconvenience, 
and  fo*  reverfed  a  decree  made  at  the  Rolls,  and  ordered  S,  to  ac-  'His  Lord* 
count  with  the  plaintiff  B.  for  the  faid   3000 1.    but  no  cofts ;  J^'p''  ""Sll 
this  was  upon  an  appeal  from  the  Rolls,     belect  cafes  m  Cane,  m  he  was  So« 
Lord  Talbot's  time  240.  Mich.  8  Geo;  2.  Brown  v.  Selwin.  ijcitor  Ge- 

neral;  was 
agreeable  to  this  decree;  but  fevenl  others  of  the  greatcft  reputation  and  eminence  in  the  law 
fare  opinions  verj  dilferent  and  ftrongly  for  Mr.  Selwin. 


(H.a).    Pafs.     What  Things  pafs  by  General 

Words* 

!•  \TI7^HERE  a  man  who  has  feoffees  to  his  ufe  leafes  for  years^ 
^^  rendering  rent^  and  makes  his  will,  that  his  executors Jhall 
have  the  profits  of  his  land  for  zo  year Sy  they  d,all  have  the  rent} 
for  this  is  parcel  of  the  reverfion,  and  fliall  go  with  itj  for  cefty 
que  life  fliall  have  a&ion  of  debt,  but  the  feoffee^  (hall  have  the 
avowry.  Per  Fitzherbcrt  and  Shelly  clearly.  Br*  Teftament>  pi. 
2.  cites  27  H.  8.  12. 

2.  Bv  the  name,  of  ,the  houfe  die  orchards^  gandons  and  backfides 
iwll  pate.     Wcntw.  Off.  of  Executors  249, 

0.2  3.  Houfe 


*^t 


DetKfe; 


Bytht  3*  Houji  with  appurtifunces 'wWl  pafs  lands  Heknging  f9  tr  ufii 

words  cum  ^/^^  ^le  houfc^  in  a  will,  diough  not  in  a  deed.  Wcntw.  Off.  of 
SSJ^aT*   Executors  2+9. 

fardeo  and  orchard  will  paf$  wtch  the  boufe ;  but  a  dcvife  of  the  boafe  whb  tht  lands  afftrtamu(, 
will  pafs  laads  ufually  occupied  therewith.  Per  Parker  C.  Wms*s  Rep.  60a  603.  HiU.  171^4 
Blackbom  v.  Edgley. 

r  200  1       4*  By  ^^  bequcft  of  an  indtrtture  vfleafe^  the  tcftator's  whole 
fftati  in  that  Uafe  pafTes.     Wcntw.  C5E  of  Executors  249. 

5*  If  one  bequeath  his  obligation  or  other  fpecialty  the  debt  itf^ 
flisdl  go  to  the  legatee,  but  by  the  common  law  the  fuit  muft  be  in 
the  executor's  name,  and  the  debt  is  recoverable  only  at  commoa 
law.     Wentw.  Off.  of  Executors  249,  250. 

6.  By  the  bequeft  of  nuat^  drink  and  clothings  or  alimenta^  he 
fhall  have,  faith  the  civil  law,  alfo  lodging,  habitation,  and  4II 
things  mceffaryfor  the  maintenance  of  life,  viz.  as  he  takes  \\^ftTt, 
wajbing,  &c.  Wentw.  Off.  of  Executors  250,  251. 

7.  A  man  feifed  in  fee  devifes  houfes  tp  hii  daughter  (who  was  bis 
besr  at  law)  when  Jhejhmld  attain  the  age  of  7,1  years^  and  in  anotbtr 
ilaufe  he  devifes  all  the  rejl  and  refidsu  of  his  lands  to  his  wife  fir 
fayment  efhis  debts  and  legacies  \  the  daughter  dies  before  21.  Held 
that  the  rents  and  profits  of  the  houfes  fhould  go  to  the  wife  till  the 
daughter  (hould  have  attained  the  age  of  21  years.  Trin.  10  Ann* 
C.  B.  Crockford  V.  Winfell. 

8.  A«  being  feifed  in  fee  of  a  fmall  parcel  of  land  by  him  alwajc 
employed  for  producing  corn  and  hay  for  his  own  ufe,  and  the 
plowing  was  done  with  his  coach*hor(es,  and  devifed  that  B^Jheiid 
continue  to  dwell  in  his  houfe,  and  to  be  at  the  charge  of  keeping  tbe 
boufe  in  the  fame  manner  as'  himfelf  £d,  and  the  fame  number  rfj^* 
vants  and  coacb^horfes,  and  for  that  purpofe  allowed  B,  X200  L  i 
year.  Lord  C.  Parker  decreed,  that  the  lands  fo  before  conftand^ 
imployed  and  enjoyed,  with  the  houfe,  ihould  continue  to  be  (• 
enjoyed.  HiU.  171 9.  ,Wms's  Rep.  600.  603.  Blackbom  f. 
Edgley. 


(I.  a)  By  what  Words  Lands  will  pafs. 

» 

S.?.  Ai^   !•  T>ENLOWES  feijeant  moved  this  cafe:  a  monfeifeitf 

lois^A.  -D  j^f^jg  ^^  tenements  in  London,  devifed  them  by  thefe  words; 

^^^  I  will  and  bequeath  unto  my  wife  Alice  my  livelihood  in  Linden 

fir  term  of  her  life.    By  this  will  the  lands  in  London  pals  to  the 

wife  by  this  word,  livelihood.    Nota,  for  Brook  J.  4id,  that  it 

was  in  ancient  ti-ne  ufed  in  divers  places  of  this  realm,  and  had 

been  taken  for  ^  inheritance ;  to  which  Dyer  ageeed.    Ow.  30* 

4  and  5  Ph.  anfi  M.  Anon. 

3  tc.  7S.         2.  A.  devififd,  diat  his  lands  fhould  defcend  to  his  fon,  but  be    f 

JJ:  "8.       willed,  that  bio  wife  fimld  take  the  pr^s  thereof  until  tbeM  op 

-'Eiir  b!r.   tf^^'fi^fi^  ^^  educati§n  and  bringing  up,  and  diedj  toe  wft 

tuti.Q.  *  married  anodieti  hufhand|  and  died  bdfore  the  full  age  of  the  fi«l 


/' 


£>etiife«  soo 

«od  it  was  the  opinion  of  Wray  and  Southcote,  jufticcs,  that  the  JBtgtidem 
(econd  hu(band  ibould  not  have  the  profits  of  the  lands  until  the  sfc.*^rT* 
f^ll  age  of  the  (on;  for  nothing  is  devifedto  the  wife  but  a  cmfidence^  Arg.5Mo4. 
aad  (he  is  as  guardian,  or  bailifi^  for  to  help  the  in&nt,  wnich  by  loi. 
her  death  is  determined;  and  the  fame  confidence  cannot  be  trans- 
ferred to  die  huiband;  but  contrary,  if  he  had  devifed  the  profits  of 
the  land  unto  bis  tuif^  until  the  age  of  the  infant^  to  bring  him  up 
and  educate  him^  fox  that  is  a  dcvife  of  the  land  itfelf.     2  Le.  221* 
pl«  280r  Pafch.  it  Eliz.  B.  R,  Anon. 

3.  If  I  devife  that  my  executors  Jhall  ajftgn  ntf  lands  to  y,  5.  the 
lame  implicatively  is  a  devife  of  the  lands  themfelves  to  my  execu- 
tors; for  otherwife  they  could  not  aflign.     Arg.  cites  the  opinion 

of  Wray,  Chief  Juftice.     2  Leon.  165.  in  pi.  198.  Pafch.  25  [  201  1 
£Iiz«  B.  R.  in  the  cafe  of  the  Dean  of  St.  Paul's. 

4.  5^,  if  I  will  and  devife,  that  A*  Jball  toy  yearly  4>ut  of  my  ma- 
t^r  tfD.  to  J.  S.  10/.  the  fame  is  a  good  aevile  of  the  lands  to  A. 
Z  Leon.  165.  Pafch.  25  £liz.  B.  R,  cites  it  as  the  opinion  of 
Wray  Ch.  J.  in  the  cafe  of  the  Dean  of  St.  Paul's, 

5.  One  had  houfes  and  lands  which  had  been  in  the  tenures  ofthofe  Mo.  s2x« 
tooicb  bad  the  houfes:  and  he  devifed  his  houfes  with  the  appur-  ^^  ^60.  ^ 
tenancis'f  and  it  vi^s  holden,  and  fo  adjudged  by  the  whole  court,  Uorwood* 
diat  the  lands  did  pafs  by  the  words  /"with  the  appurtenances)  for  s.  c.  arg«u 
it  was  iQ  a  will  in  which  the  intent  or  the  devifor  fliould  be  oblerv-  ^'j  ^^^^j^ 
ed<    Godb.  40.  pi.  46.  Hill.   28  YXxl.  in  C.  B,  Harwood  v.  frrevuic' 
Higham.  —  \a. 

34-  p*  4*- 

S.  C»    And  by  Wny  thefe  words  (with  all  the  appurtenjuices)  are  efie£lual  and  emphatical  wordte 
t»  iofuroe  Che  devirci  and  adjudged  chat  iho  lauds  palled. 

6.  A.  having  a  term  of  70  ye^rs,  devifed  that  B.  his  eldeft  fon, 
(hould  have  the  ufe  and  profit  of  it  for  three years^  and  after  C  his 

fecondfony  finuld  have  his  leafe  and  term,  faving  that  I  will  that  my 
wife  ptallhave  half  the  ijfues  and  profits  of  the  land  during  her  lifcj 
hearing  and  allowing  half  the  charge  thereof  Per  Gawdy  and 
Clench  T.  fhe  has  an  intereft  in  the  land,  for  to  have  the  iflues 
9nd  proms,  and  to  have  the  land,  is  all  one,  and  fo  was  the  intent 
^at  fhe  ibould  have  the  land  with  the  fon  for  her  life,  ahd  if  (he 
has  no  tntereft|  ihe  can  have  no  a£Hon;  for  account  lies  not  for 
want  of  privity.  Cro.  E.  190,  pi.  2.  Mich.  32  and  33  Eliz.  B. 
JL  Parker  v,  Plummer. 

7.  The  words  (all  my  lands)  in  a  will  will  pafs  a  houfe^  but  the 
devife  of  a  boufedo^s  not  pafs  lands.  Mo,  359.  pi.  491.  Trin.  36 
£Iiz.  Ewer  Vt  Heydoi^ 

•  8.  A«  devifed  a  houfe  with  the  appurtenances ;  queftion  was, 
whether  land  in  a  fidd  pafTed*  Popham  doubted,  but  Fenner  faid, 
it  might  pafs,  and  that  upon  demurrer  in  28  Eliz.  it  was  adjudged 
accordingly.  But  it  appearing  upon  evidence  that  the  houfe  was 
copyholo,  and  the  land  freehold;  the  whole  court  thereupon  con- 
ceived, that  it  could  not  be  faid  appurtenant^  although  it  had  been 
pled  with  it.  Cro.  704.  pL  24.  Mich.  41  and  42  £liz«  B.  R« 
Yates  V.  CliakenU 

0.3  9*  A. 


2PI  .  2Dettift* 

Mo.  771,  g^  h^feifed  of  lands  in  S.  in  Com.  Midd.  and  of  other  lands  in 

K^riTv!  ^'  *"  ^^^^  county  of  S.  made  two  feveralleajes  for  years  of  them,  to* 

Pcrick.  3  two  feveral  perfons,  referving  upon  each  leafe  lo/.  rent-^  and  after 
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Jac.  in  C.  B.  Jje  made  his  will,  viz.  As  concerning  my  lands,  /  give  and  he^ 
thc^co  rt  ^^^^^^  ih'  ^^^i  ofioL  a  year  in  S.  in  the  pariih  oft.  to  my  wife 
wasUivided,  -^  durifig  her  life^  and  after  her  deceafe  to  my  father^  and  after  hit 
but  at  deceafe  to  my  brother  G,  and  if  it  pleale  God  they  die  without  ifjite 

^*^af  mi'od  -  ^^^^^^  ^'  ^"^  ^*  ^y  brethren^  Item,  I  give  to  my  wife  mv  houfe 
ed  that  it  and  tenements  in  S.  The  defendant  married  M.  and  after  the 
\vas  fiifti-  years  expiied  claimed  the  lands  during  the  life  of  the  wife;  it  was 
'"^' •  ^°th  conceived  in  this  cafe,  that  the  word  rent  was  not  fufficient  to  con* 
land,^and  ^ey  land  by  the  ftatute  of  wills.  Mo.  640.  pi.  880.  44  Eliz, 
fays  the  de-  Derrick  V.  iCerry. 

fendant  was 

advifed  to  bring  a  writ  of  error.  ■    Cro.  J.  104.  pi.  39.  Mich.  3  Jac.  S.  C.     ReibWed 

that  the  land  itfelf  ihould  pafs  by  this  devifc ;  for  it  ap]>earS)  nis  intent  was  to  maice  a  devife  of 
all  his  lands  and  tencrments,  and  that  he  intended  to  p.ifs  fuch  an  eftate  as  (hould  have  Goa- 
tinuancc  for  a  lonj^er  time  than  the  Icife?  ftiould  endure ;  and  the  words  are  apt  enough  to  con- 
vey it  according  to  the  common  phrafe,  and  ufunl  manner  of  fpeaking  of  fomc  men,  who  namo 
their  land  by  their  I  ents ;  w therefore" it  was  a.ijudged  accordingly.  Sty.  308.  Mich.   1651. 

Arg..  cites Trin.  3  Jac.  Terry's  cafe,  [but  means  S.  C]  where  a  devife  of  all  his  rents  in  tail 
paded  his  lands,  bccaufc  in  vulgar  acceptance  it  is  the  rents  of  lands.  x  Vem.  400,  in  pU 

369.  S.  C.  cited  by  Hdt  Ch.  J.  by  the  namd  of  Cherry  v.  I>ethick>  that  a  deviCp  qf  a  rent  was 
adjudged  a  devife  of  the  land  itfelf. 

11.  A  feifed  of  &«if  ;wrf^/7^^// them  by  deed  to  J.  S.  and  his 
heirs,  upon  condition,  if  A.  or  his  heirs  on  the  20  Oftober,  1624^ 
paid  to  J.  S.  and  his  heirs  100 1.  that  he  might  re-*enter;  afterwards 
J.  S.  dtoifed  to  J.  D.  all  his  gobds,  moneys,  bills,  bonds,  tmri^ 
£ages^  and'fpecialties  for  monfes,  and  made  him  his  executor  and 
died.  The  looL  not  being  paid  J.  D.  entered.  Refolved,  thefe 
words  (all  mv  mortgages)  made  a  good  devife  of  the  lands  .mort- 
gaged; and  judgment  accordingly.  Cro.  C.  37.  pi.  i.  Trin.  2 
Car.  C.  B.  Crips  v.  Gryfiil. 

12.  A  devife  of  his  inheritance  was  held  a  devife  of  his  lands, 
fity,  308.  cites  8  Car.  in  C.  B.  Spurt  v.  Bent. 

13.  A  man  having  lands  in  fee  and  lands  for  years  dcvifes  all  his 
lands  and  tenements  to  A.  and  the  fee  fimple  lands  pafs  only  and  not 
the  Icafes,  but  if  he  had  had  no  fee-fimple  lands  and  only  leafes,  die 
leafe  for  years  would  have  pafled;  refolved  by  all  the  juftices 
(abfente  Richardfon).  Cro.  C  293.  pi.  3.  Hill.  8  Car,  B«  R, 
the  firll  refolution  in  the  cafe  of  Rofe  v.  Bardett. 

This  cafe  is  14.  /  make  Sir  Giles  Bridges  of  ffllion  rr^  folic  ayere  and  ye x ecu-' 

in  Sty.  301.  trie^\  it  was  agreed  that  this  is  good,  and  fliall  p^fs  as  well  the 

^V',  intlie  f'^c  C"^'P'c  ^  ^^  goods  and  chatties;  and  as  to  thefalfe  Englijb  (as 

jiamcof  this  cafe  was)  thisjhall  not  defeat  a  fejiament  when  the  intent  may 

Tailor  v.  fo  plainly  appear^  and  this  point  had  frequently  been  argued  upon 

adudged^""^  fuch  teftament  which  Sir  (jiles  Bridges  had  made  with  .his  own 
accordingly,  hands,  that  he  did  not  well  know  Englifh  words,  he  being  moftly 

2  Jo.    converfant  beyond  fea.     %  Sid.  75.  rafch.   165^.  B.  R.  Marret 

»5-  Arg.  sj        •      . 

CJtes  itas  ■' 

adjudged  13  Car.  2.  though  the  words  were  *'  his  fole  aire  atJ<3  executorie."  ■  ■  But  makiog 
one  extcutoi-  of  all  hh  goods ^  lands  anil  chatties,  will  not  pafs  lands  of  inheritance)  thovigh  there  wai 
no  Ceim  fof  years.    Per  Ld,  Cow  per;  and  that  the  \yord  (lands)  in  this  oa(e  ought  4k»c  to  be  re- 


JeAeU  asufelefs,  for  that  in  all  prob:<hUity  there  m\p;ht  he  rents  in  arrear  of  thofc  land?,  and  by 
making  one  cxecuiui' of  hislanils,  the  rents  of  thnfe  lands  would  pafs.  Chan.  Prec.  471.  473* 
pi.  196.  Pafch.  1717.     Piggot  vrPcnricc.  —  Gilb.  Equ.  Rep.  137.  S.  C.  in  lotidcm  verbis. 

15.  I  give  all  to  my  mother.     Though  thcfe  words  may  include  Lev.  130. 
whatever  he  had  to  give,  either  chattle  or  inheritance;  yethecaufe  ^^^^  ^^ 
it  may  be  all  perfonal  chatties,  or  all  real  chatties,  or  inheritance,  j^[^^  §/ 
it  was  taken  to  be  too  loofe  and  general  to  difmherit  an  heir  at  law.  c.  adiudKe4 
and  therefore  no  land  did  pafs.     Per  Powell  J.  12  Mod.  594.  cites  accordingly, 
the  cafe  of  fiowman  v.  Milbanlc.  pl.io.  sl^c! 

adjudged  accordingly^  and  the  rather,  for  thnt  an  heir  r.t  law  (hall  not  be  difmherited  by  fuch  doubt* 
fuland  uncertain  words. — Raym.  97.  S.C.  refolved  accordingly. — S.C.  cited  3M0d.46.Arg.  fays. 
it  was  adjudged  that  afecfimple  did  not  pafs  by  a  pan'C'.e  all,  becaufe  it  was  a  rchtive  word,  and  ha<5 
no  fubftantive  joined  with  it, and  therefore  it  might  have  been  intended  all  his  cattle, all  his  goods, 
orall  his  perfooai  eftate,  for  whicl^  uncertainty  it  was  held  void  ;  yet  Twjiden  J.  in  that  cafefaid^ 
it  was  adjudged,  that  if  a  man  pnnnife  to  give  half  his  eilateto  his  daughter  in  marriagei  thattho, 
iaiids  as  well  as  the  goods  are  included. 

•  « 

16.  The  free  ufe  of  Spaine's  Hall  devifed  for  a  year,  pafTes  thie  l^v-  »"•  . 
intcreft  in  it  for  a  year;  for  free^ufe  paflcs  a  right  to  take  the  I'p'^^  * 
profits  for  the  time  limited  by  the  will,  j  Saund.  i86.  Adjudged,  not  appear^ 
and  judgment  affirmed  in  the  exchequer  chamber.     Mich.  20  Car. 

2.  B.  R.  Cook  V.  Gerrard. 

17.  A  devife  of  the/>r^/j  is  a  devife  of  the  land;  per  Ld.  Keeper  Mo.  75S.  | 
and  faid  he  took  the  diiFerence  to  be  where  the  devife  Is  of  the  xrin^t^iac' 
profits  of  a  *  chattle  leafe  and  where  of  lands.  Chan.  Cafes  240.  Foftcr  v.  ' 
Mich.  26  Car.  2.  In  cale  of  Cary  v.  Appleton.  Brown.  ».*♦ 

p. "'  I  'A 
dcvifc  of  the  profits  of  a  term  is  a  devife  of  the  term  iifelf.  Moi,  63  5.  pi,  871.  Hill.  54  Eliz-  C.  B. 
Rayman  v.  Gold.— •S.  P.  per  Cur.  Chan.  Prcc.  r^j.  M>ch.  1700.  in  cafe  of  Foft«r  v.  Fofter.— 
Mo.  7^4.  pL  1040.  z  Jac.  in  cafe  of  Grithth  v.  Smith,  it  was  admitted  by  Pupham,  that  a  devife  of 
the  protics  is  in  all  cafes  a  devife  of  the  land  itfelf,  if  the  will  has  no  other  circumftancc.  — — 
S.  P.  by  Dodcridge  J.  3  Bulft.  105-  Mich.  13  Jac.  ■  Cart.  a7/Trin.  17  Car.  a.  CB.  in  cafe  of 
Courthope  v.  Heyman.  S.  P.  by  Bridgeman  Cb.  J*  accordingly.  ^*^«  All.  45-  Hill.  23  Car.  B.  R. 
it  was  admitted  that  a  devii'e  of  an  authority  to  take  the  profits^  impiifis  as  much  as  a  devife  of  the 
profits  which  gives  an  intereft.  ♦f'vr^'^'i 

18.  Devife  of  a  mejfuage  will  carry  with  it  a  garden  and  curie^ 
lage^  oth^wife  of  a  houjey  unlefs  it  be  cum  perti/ientiis.  2  Chan. 
Cafes  27.  Pafch.  32  Car.  2.  in  cafe  of  Thomas  v.  L#ane.    . 

19.  Devife  of  the  rent  and  profits  to  A.  to  be  paid  by  the  executorty  5  Mod.«  6fm 
per  2  J.  is  a  devife  of  the  lands  to  A.    But  Holt  Teemed  ftrongly  Bu^v. 

to  incline  that  the  executors  were  trujlees'  for  A,  who  was  a  rriar-  ^j^j^cd  ^* 
ried  woman,  and  the  will  directed  that  the  hufband  (hould  have  no  againii  the 
intermeddling,     i  Salk,  228.  pi.  7.  Trin.    7  W.  &  M.  in  Bi  R.  opinion  of 

South  V.  Aifcn.  '•;•  Ht,sy: 

103.  South  ▼.  Alien,  adjudged  by  two  jufl1ceS|  Holt  Ch.  J.  e  contra.  -«•  Comb.  375.  S,  C.  ad- 
judged againft  the  opinion  ofthe  Ch.  Judice, 

ao«  It  is  a  mod  Juiovwn  and  eftabliflied  rule  of  law,  th^t  an  heir 
^  never  to  be  ditinherited  but  by  e^^prefs  words,  or  nece/Tary  im- 
flipacibn*    Per  Lord  C,  Cowper.  Chan,  I'rec.  473.  Pafch  1717, 


a*  (K.  a) 


3^03  S)et)i(i^ 


(K.  a)  What  paffcs  by  the  Word  (Lands.) 

And.  f  i|.  I,    A      Being  JeifeJ^  of  an  houfe  in  Dak^  and  of  three  boufes  and 

fi'  ^?*  ^^  •  certain  lands  in  Sale^  devifes  his  houfe  in  Dale  and  all  his 

Ewer?  lands  in  Sale  to  B,  The  houfe  in  Sale  does  not  pais ;  becaufe  of  the 

Pafch.  41  exprefs  mention  of  the  houifc  in  Dale,     Adjudged  and  aiHHned  in 

Id^ud  ^d^*  error.    Exprcffura  facit  ceffare  taciturn.     Although  in  grayats,  of 

j^^affirmi*  I^uids,  houfes  pafs ;  vet  in  this  cafe  it  being  a  devife,  the  intention 

•din  error,  of  the  teftator  IS  to  be  purfnedi  if  he  had  intended  to.  devifc  the 

^^Ovr.  74,  houfes  in  Sale,  he  would  have  inentioned  th^oi,  as  he  has  mention- 

Sjnd«n.T  ^  l^oufe  in  Dalejenk.  277.  pL  100. 

C.  idjudged  that  the  houfe   in  fale  did  not  pafs. Cro.  E.  476.  pi.  4.    Ewer  v.  Hayden. 

9.  C.  ^judged  iiccordingly  in  B.  R.  — — ^  Ibid.  6^8.  pi.  3.  S.  C.  and  j\jdgmcnt  a^rnied  in  th<^ 
exchequer  Camber.  -«—  And.  and  Ow.  ilate  it  as  in  Jenk.  of  only  an  houfe  in  £)aiei  and  Lands 
Snd  houfe  in  Sale,  but  Cro.  ftates  it  that  the  teftator  was  feifed  of  hpiife  and  lands  in  both,  an4 
devifed  as  above.  — —  Mo.  359.  pi.  491.  S.  C  ftated  as  in  Cru.  E-  fupra,  but  report$  the  judgnnenC 
to  be,  that  the  houfes  (houtd  pafs  by  the  devife.  -«— — —  i  Roll.  Rep  347.  S.  C.  cited  by  Crook  a< 
adjudged,  and  dates  it  that  thp  t^l^or  w^s  feifed  of  lands  and  houfes  in  both  Dale  a(\a  S^le,  and 
devifed  all  his  houfes  and  lands  in  Dale,  and  all  his  Isinds  in  Sale,  and  that  the  houfes  in  Sa^e  di4 
ifiot  pafs.  ■  iS.  C.  cited  as  adjudged,  and  affirmed  in  erroi ,  and  dated  as  before  in  RoR.  Rep« 
»— — S.  C.  eitcd  as  adjudged,and  ftated  as  in  Rpll.  Rep,  above ;  bu(  fays^  chat  if  he  had  devifetl  all  hi% 
laf^inDalej  and  had  not  faid  any  thing  of  the  houfe,  the  houfe  had  paiTed.  Godb.  352.  pL  447I 

0*  A  devifes  that  B,  Jhall  he  ejfecutor  of  all  his  lands',  this  in- 
tends oi^y  fuch  as  he  may  take  as  executor.  Nov.  48.  44  Eliz. 
Clement  V.  Caffey.  t-  -^ 

3^  If  a  man  hath  lands  in  fe^,  and  lands  for  years,  and  devife^ 
efll  his  lands  and  tencnuntSy  the  fee  ftmple  lands  pafs  only^  and  not 
the  leafi  for  years.    Cro,  C,  293.  pL  3. 
r  %0\,  ]       4*  ^^t  it  a  man  hath  a  leafe  for  years,  and  no  fee  ftmple  lands^ 
Cited  by       and  devifcd  all  his  lands  and  tenements,  the  leafe  for  years  paflethi 
J.f  5  ^-  -     /or  otherwife  the  will  would  be  void,    Cro,  Car,  293,  pi,  3,  HiU. 

5.  Jllmf  Idfworth  e/lflte  will  carry  the  whole  eftate  v^hich  tefta? 
tor  ufually  comprehended  under  that  name^  though  the  lands  lay  17 
two  eoimtii^  contiguous,  Hampfhire  ax^d  Sufle^.  Fin*  R*  432* 
Mich.  31  Cat.  2.  D6rmer  v.  jDormer* 

6t  If  a  min  devifeth  lands  tlxit  are  jn  n^rfga^e^  th^  equity  of  re* 
demption  will  pafs  to  the  devi&e  ^  aryi  fo  if  copyholds  that  are  in  mort- 
gage are  devifed>  the  equity  of  redemption  fnall  pais  to  the  devifee«. 
$rFreem,  Rep,  65.  pi,  76.  Trin.  i68i.  Anon. 

7*  A.  mortgaged  part  of  his  copyhold  cuftomary  lands  of  inheri- 
tance unto  B.  Afterwards  B.  furrfnders  them  to  the  t^e  of  his  wuill^ 
anddivifes  them  to  M,  his  wifcyfor  life^  remainder  in  fee  to  D.  the 
defendant,  and  makes  M.  executrix  ^  if  the  mortgagor  redeems^  4 
proportionable  ibare  of  the  redemption  money  fh^dl  go  to  D,  ac- 
cording to  the  value  of  the  eftate  he  had  in  the  land^  and  this  ap- 
pearijig  on  the  pleadings  to  be  the  fs&y  though  D,  who  was  a  de-» 
fendanti  hftd  no  ^ro|s  ^iU  for  thatpurpofe,  nor  fo  mu^b  as  infifted 

upoq 


it  in  his  anfwer,  Ldf  Quincellor  ordered  D.  his  proportion* 
ILble  part^  And  the  ordinary  rule  of  tlie  court  ir^  fuch  cafe  was  faid 
to  be^  that  one  third  of  the  money  fhpuld  be  paid  to  the  tenant  for 
life,  and  the  twoi-thirds  -refidue  to  the  remainder  man,  Yern*  70« 
pi.  65.  Micbf  1682.  in  cafe  of  Brent  y,  3eft,&  al« 

8.  Money  agreed  tf  bs  laid  out  in  landsy  (hall  iq  equity  be  ^fteemed  '-^*  ^^^ 
as  land^  and  may  be  devifcd  as  fuch  fubjeft  in  the  firft  place  to  the  HarcounC 
l|fes  in  the  marriage  fettlement;  per  Ld«  Harcourt^  who  declared  it  ^aiBrmci 
to  be  liis  prefent  opinion.     |0  Mod,  39.  Mich«  jp  Ann,  ii^  Cane.  p«rCowpcr 

Shorer  v.  Shorer.  ^  Chan. 

Prec.  40a 
Pafch'  1715.  Linguen  v*  Sowray.«  1   ■     w   G.  Equ.  Rfp.  91.  $•  C«  ■■  ■    ^  ■  lo  Mod.  52^  Arg, 
cues  S.  C. 

[Tbe  cafe  of  Shorer  nnd  Shorer,  and  Llni^en  ▼.  Sriwravt,  feem  to  be  S.  Cj  ..'  S.  C.  cited 
kif  Che  Mjfter  of  th#  Rolls.  %  Wms's  Rep.  2zi.  as  firft  decreed  by  Ld.  Harcourt  in  171  x.  and 
fffirmed  by  Ld.  Covyrpe|-  in  17 15.  — — -  And  the  reporter  in  a  note  3  Wms's  Rep.  ai;.  (ays,  it 
is  obfervable  that  the  hafl>and  might  have  devifed  this  money,  (fubje£l  to  his  wife's  eftate  for  life) 
chher  as  real  or  perfon  ^1  el^ace,  accordinjr  as  he  (hould  have  ftgmfied  his  intention.  Thus  if  he 
ba<  in  his  will  described  it  .is  fu  much  money  agi-eed  to  be  laid  out  in  lan^,  this  would  have  beea 
iufiictent  to  have  made  it  pafs  as  perfonal  eflate,  and  by  a  will  not  attefted  by  three  witnefles ;  but 
without  fuch  3  paniculnr  interpofition  of  the  teftator,  manifcftin|;  his  intention,  it  remained  a^ 
land,  and  coufeqnently  belonged  to  che  devifee  or  reprefentative'of  the  re;*!,  not  of  the  perfonal 
•{late.  Determined  in  the  cafes  of  Crofs  v.  Addenbroke.  Hill.  17 19.  Folham  v.  Jones.  Mich» 
X7aoyboch  by  the  Lord  Parkq;,  But  more  panicularly  la  the  cafe  of  Edwards  v^  Warwick 
(Couoteis)  2  Wms's  Rep.  17X. 

9.  Surviving  truftee  to  preferve  contingent  remainders  devifed 
as  follows,  viz.  As  to  fuch  eftate  as  ihe  l^ord  had  bejiowed  uton  him 
be  devifed  part  to  J.  S.  and  his  heirs,  and  W/  the  reft  of  his  real 
eftate  to  his  wife  and  her  heirs.     The'  Mailer  of  the  Rolls  held. 


|hat  as  to  the  truft  eftate,  though  it  be  fuch  eftate,  vet  the  legal 

eye  of  the  law  it  is  nis 
his  property,  and  therefore  paffes  by  the  devife  of  his  eftate,  and 


eftate  being  in  the  devifor,  in  the  eye  of  the  law  it  is  nis  eftate  and 


thit  if  he  had  devifed  all  the  land  whereof  he  was  feifed^  thefe  truft 
lands  would  certainly  haye  pafled,  and  aiis  without  any  inconv&» 
nience;  for  as  the  teftator  was  a  truftee,  fo  fhall  his  devifee*  % 
Wms'sRep.  199.  201.  Mich.  1723.    Marlow  v.  Smith. 

10.  By  a  devife  of  all  his  free  lands,  a  portion  of  tithes  was  ad*  Arff*  v^ 
judged  to  pals.     Arg.  9  Mod.  74.  Mich.  10  Geo.  in  Cane.  ^^.'a^I 

ekes  S.  P.  as  held  Sly.  a6i.  — — .  See  Roll  (^)  pi.  4.  and  the  notes  there*  One  has  no 

land  in  A.  but  has  tithps  there,  and  de-'ifes  alt  his  land  in  A-  the  tithes  as  they  are  iffuin^  out  of 
thelandy  and  part  of  the  profits  thereof  ibaU  pais.  Wmt's  Rep»  386.  Mich.  1735.  Afliton  v. 
JUhtoQ. 

1 1.  Fee  farm  rents^  or  any  other  right  out  oftandsy  will  pafs  by  a  f  20  C  1 
devife  of  lands.  9  Mod.  78.  Mich.  10  Geo.  I.  in  Cane.  Arg.  *•  "^  ^ 
in  cafe  of  Acherley  v.  Vernon. 

II.  A  devife  of  lands  will  pa&  fee  farm  rentSj  or  any  other  right  s.  P.  and  bf 
cuf  of  lands;  per  Cur.  9  Mod.  70.  Mich.  10  Geo.  in  cafe  of  the  name  of 
A^le/v,  Vernon,  i-J^/;* 

fwcb^i  paft;    M$.  Tab.  Feb,  4, 1 72  5. 

'  '3*  Copyholds  will  pafs  by  a  devife  of  his  real  eftate \  as  where  a  Chan.Caf«i 

t9tttra£i  was  made  for  the  purchofe  of  lands,  Ibme  of  which  were  39-  Trin. 

i:op7hc44S|  it  was  adjudge<(  that  oy  a  dcviie  of  his  real  eftate,  thofe  ^^^^^^ 

7  ^opyiiolds 


Beardfliara.  copyhoWs  would  pafs  ill  equity.     Arg.  9  Mod*  7S»  Miclu  ifll 
s.  p.  agreed  q       aXts  the  cafr  of  Woodier  v.  GreciAiJL 

by  Lc.  • 

Chancellor  and  the  Ma{ler  of  the  Rulls. 

This  is  from 
KoU  tit. 

Sg7ucS  (L.  a)  Eftatc  in  Eec. 

particular 

divifionsand  ]^y  Dev'fc  bv  wliat  Words. 

letters  out  ^  J  j 

of  Roll,  tit. 

eonccrn'and  f  !•  TF*  a  man  has  three  daughters,  and  devifes  certain  lands  tt  hts 
diftingulQi  *  wife  for  Ufe^  and  after  her  death  to  his  three  daughters^  equally 

Sutcr^^    /«  he  divided^  by  thofe  words  no  eftate  in  fee  is  devifed  to  the  . 
created  by    .daughters,  but  only  an  eftate  for  life.    Mich.  15  Jac.  B.  R.  hdd 
devifc,         at  bar  between  King  and  Rumbell.  ] 

ieems  very 

jjroper  to  b©  brought  thence  to  this  head  of  De?Ife|  which  it  immediately  concerns,  and  may 

make  the  fame  the  more  complete. 

*  Cro.  J.  44S.  pL  a8.  S.  C.  but  nothing  faid  as  to  this  point,  it  being  only  a  part  of  ibe  Urol* 
tatioa. 

Cro.  J.  448.  [  3t.  If  a  man  devife  land  to  his  wife  for  life,  and  after  her  death 
pi.  28.  S.C.  to  his  three  daughters  equally  to  be  divided,  and  if  one  dies  before 
likewife  ^^^  otherSy  then  the  one  to  be  heir  to  the  other^  equally  to  be  divided; 
being  only  by  thefe  words  an  eftate  in  fee  is  devifed  to  the  daughters.  Mich* 
a  part  of  15  Jac.  B.  R.  between  King  and  Remball.  Agreed  by  couniel  a( 
theUmita.  jhe  bar.  ]  • 
tion,  no  J 

queftion  was  made  as  to  this  and  the  former  patt,  but  the  judgment  was  given  on  the  whole  ilate. 
»    I  See  the  full  itate  of  this  cafe  ac  (N.  a)  pi.  7. 

Hob,  65.pl.       [  3«  If  A.  feifed  of  land  in  JF.  in  fee  devifes  it  to  B»  his  fonfor 

68.  S.  c.  in  life^  and  then  to  remain  to  C.  the  fon  of  B.  except  B*  purchaps 

?•  ^' ^^"  another  houfe  with  fo  much  land,  and  of  fo  great  value  as  the  uid 

fimplc*  ^  I^"^  i^  ^^-  is,  for  the  faid  C,  and  then  B.  Jhallfell  the  faid  laruU  in 

Cro..  J.  59^.  W.  as  his  own  lani^  and  the  faid  B.  Jhall  pay  to  his  fillers  10/.  vi%% 

pl-  *3'  to  each  205.  per  ann.     In  thisrafe  C.  has  a  fee  in  the  land  in  Wj 

Pcwell.  S.  ^*  not  having  madeany  purchafe  of  othef  land,  for  though  the  firft 

^-^■i*^  words  by  themfelves  have  not  given  but  an  eftate  for  life,  yet  the 

•  Fol.  834.  word  purchafe ^in  the  fecond  •*  claufe  imports  in  common  parlance 

I.  «^w   I  2Si  ablolute  purchafe  in  fee,  though  a  purchafe  may  be  alfo  for  life; 

Mich.^18^  and  the  other  wqrds,  if  he  purchafes  other  land,  ice.  then  he  fludl 

Jac.  refoW-  have  power  to  fell  this,  and  not  before  this  purchafe.     Hobart's 

ed  by  all  Reports  8q.    Acjjudged  12  Ja.  between  Green  and  Armeftecd,  1 

thejuftices  *  ^  ^      o  .#  4 

|fO  be  a  fee. 

r2o6l       [4-  If  a  man  by  his  will  appoints  his  executors  to  purchafe  land 
**•  ■■  ofiooL  per  ann»  for  his youn^ejl  fon\  this  will  be  a  fee,  Hobarts's 

this  will       Reports  89.  ] 
Import  a  fee  fimplc,  per  Hobart  Cb.  J.  Hob,  65.  in  pi.  6?»  Trin.  1  j  Jac.  obiter. 


[5.  If 
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[5.  If  a  man.devife  land  to  B.  and  that  he  Jhall  pay  for  it  loA 
though  it  be  not  to  the  value  of  the  land,  yet  this  is  a  fee-ilmple. 
Co.  Lite  9,  b.  ] 

[6.  If  a  man  devife  land  to  another  y&r  ever\  this  is  an  eftate  in  Br.Hfbtts,' 
lee.    Tr.  1 1  Jac,  B,  R.  per  Cur.  in  cafe  of  Whiting  v.  Welkines.  i^-  ^i*  citot 
Co.Litt.9.b.]  ^5H^;". 

Finena:.  ■  Br.  Devife,  pi.  33.  cites  12  £.  3.  16.  and  Fitzh.  Devife  to.     ■         S.  p.  Br* 

Devifcj  pi.  7.  cites  34  H.  ^.  6.  It  feems  that  by  thefe  words  he  (hall  have  an  .eitate  but  fpr 

his  life;  for  in  perpetuom  cannot  extend  further  but  unto  the  devifeey  and  there  are  not  moro 
perfoQS  namedy  &c.  And  the  life  of  a  man  in  this  manner  is  faid  as  unto  him  in  perpetuum,  3cc. 
TameD  qucre.  Perk.  S.  557.  >     But  if  the  devife  be  inf>erpetuum  Atring  the  lift  of  J,  5.  thi^ 

ii  not  a  in  fimple.    Dyer's  Read,  mn  Stat,  of  Wills.  x».  cap.  5.  f.  30. 

BulA.  219.  in  S.  C.  Arg.  cites  15  H.  7.  12.  S.  P.  ■      But  if  one  devifes  land  to  T.  S.  for 

«ver  habendum  for  life,  this  is  an  eftate  for  life  only  {  per  Doderidge  J.  and  be  faid  it  had  been  fo 
adjudged.    Lat.  43.  44.  ■   A  devife  for  life  in  perpetuom  it  only  an  eClaie  for  life;  par 

Twifden  J.  3  Keb.  53.  -^-^  19  H.  ^.  9.  b.  pi.  4.  S.  P. 

[  7»  If  a  man  devife  land  to  another  to  give  andfell^  this  is  a  fee.  T9  H.  8. 9. 
Co.Litt.9,b.  J  n/jT-T 

^         '^  Devife  to  A, 

lor  life,  and  then  to  be  at  her  difpofal  to  any  of  her  children,  gives  A.  an  eftate  for  life,  with 
power  to  difpofc  of  the  fee.  And  per  Parker  Ch.  J.  the  difference  is  where  a  power  is  given  with 
a  particular  limitation  anddefcription  of  the  eftate,  and  where  generally,  as  to  executors  to  fell  or 
give ;  for  he  that  can  give  or  fell  an  eftate  in  fee,  muft  have  an  e(late  in  fee ;  but  in  this  cafe  th^ 
p«wer  is  a  feparate  gift  diflinguiOied  from  the  eit.>te,  and  the  eftate  given  is  a  certain  and  exprefs 
pAsktt*    I  Salk.239,  240.  pi.  19.  Pafch.  10  Ann.  B.  R.  Tbomlinfon  y.  Digliton. 

CZ,  So  a  devife  to  another  infee^JimpU  is  a  fee.  Co.  Litt.  9  b.  1     Br.  Devife^ 
pJ-3i-citcf 
30  H.  8. 

f  9.  So  a  devife  to  another  and  his  ajfigmfor  ever  is  a  fee.     Co.  The  dcvif(^ 

without  the  words  (for  ever)  Br.  Devife,  pi.  31.  cites  30  H.  8.  ■  Perk.  S,  557,  S.  P. 

■  But  if  fuch  devife  be  without  faying  (for  ever)  the  devifee  has  only  an  edate  for  life.  Co. 

Litt.  9  b.  — .—  S.  P.  by  Doderidge  J.  liiat.  4a .  cites  34  H.  6.  7.  '  Br.  Device,  pK  J|. 

cites  aa  £.3.  16.  and  Fitzh.  Devife  ao. 

[  10.  If  a  man  devife  land  to  another  l^  fanguinifuo  it  is   a  fee.  Mo.  356; 
Po.  Litt.  9.  b.  where  Mich.  40  k  41  EI.  it  is  cited  to  be  fo  ad-  v^^ifiz-  '• 
judged  between  Downhall  and  Catefby.  ]  doe^'llota^ 

rir.  I        Gouldlb.  126.  pi.  16.  S.  C.  but  S.  P.  does  not  appear.  *——  3  Le.  267.  pU  359.  S.  C.  b)iC 
P.  does  not  appear.  — —  4  Le.  113.  pi.  229.  S.  C.  but  S.  P.  does  not  appear. 

[11.  If  a  man  feifid  of  an  hovfe  and  land  devifes  the  moiety  of  his  See  EAate 
Imfe.to  bis  wife  for  ufe.  Jtem^  he  devifeth  the  other  moiety  ef  his  ('^a)pl-3- 
ImufetoJ.  hts feconafon*  Item^  he  deviied  to  y.  his  fecond fon'tbe 
favihoufe^and  aU  the  lands  which  pertains  to  it  after  the  deatoofthe 
tuife.  J.  (hsdl  have  an  eftate  for  life 'only  after  the  death  df  the 
wife  and  not  an  eftate  in  fee,  P.  7.  Ja.  B.  Fawcet*s  cafe  ad- 
ludeed.  ] 

[12.  If  A.  feifedinfee  of  land  makes  his  will  in  thefe  words,  /  *r207l 
hqueath  to  my  wife  my  whole  eftate  paying  debts  and  legacies  and  dies,  / ^ 

making  his  wife  executrix^  his  debts  and  legacies  being  40 1.  and  his   6*Mod.  107. 
ferfmal eftate  hvX^L  his  wife  ihall  have  a  fee  *  by  force  of  the  faid  in  cafe  of 
tvojndsy  my  tvbole  eftate ;  for  thofe  wx>rds  extend  to  his  land  accord-  ^hrDutcheis 
ing  to  the  cgmmon  parlance,  and. alio  to  all  his  eftate  in  the  land,  ^atcr  v.tiie 
■  ^        '    ■    ■  Tr. 


Pok«of  Tr.  1651.  A<gudgcd  per  tot  Cur.  upon  a  foccW  vtr^St  bctwtci 
Jky^iSxT    JolMifon  and  Kerman.    Intratur  Hill.  1649.  Rot.  1 53.] 

•^}.  Kirmaa  y.  Jobnfon.  8.C.  adjudgtd.  ■  Mod.  100.  in  pl«  5.  Arg.  cites  S.  C.  by  ,(he 
name  of  Jtrman  v.  Johnfon.  ■  S.  C.  cited  Arg.  as  adjudged.  5  Mod.  45..  ■■$»  C.  pUcd  Axg% 
SUim*  194*  ■    »  ■■  I  S.  C  cifed  bjr  Powell.  J<  i a  Mod.  59^.  ~ 

^.C.dted         [13,  If  a  nian  devifes  land  t§  his  f on  and  dflugkter  equally  to  hs^ 

ftf-     7*  druided'j  this  is  not  any  eftate  in  fee  but  onlv  for  life,  for  the  equal 

b  this  cafe  dividing  doe«  not  go  to  the  continuance  ot  the  eftate  but  to  the 

^be  foil  was  fevcral  occupations ;  Mich.  3  Car.  in  Chancery^    ]le(blved  per 

Jei'^ihle^*^'  Sir  Thomas  Coventry,  Lord  Keeper,  upon  certificate  of  Juftico 

jbughter  JoneS)  that  the  law  is  fuph,  and  ^t  it  M  t>een  adjudeed.  aqcord^ 

look  for       ingly  in  B.  R«  1 
Kfc  only.  ^  ^  "^ 

See  Vern  65^    P^ion  ▼<  Banka^ 

jo.  jSof  8.  [  1^,  If  a  msdifeifid  in  fee  of  any  lands,  and  alfi^  poffijjii  ^  cer^ 

Cro.c.450.  ***"  ^^^  ^^  '^^  devijes  the  leafes  to  J.  S.*  and  after  devifes  t9  bis 

5.  c. ixecutor  all  tkje  rejtdue  of  his  ejiates^  tmrtgages^  goods^  fs^c.  bis  debts 

EoU.  Rep.  faid  and  funeral  expences  discharged ;  diis  (hsdl  pafs  a  fee  to  the 

1^^/^"V  ^*«cutor  by  the  word  e/fates  being  coupled  with  the  wrd  g^ods.  Hill, 

In  all  which  'o  Car.  B.  R.  per  Cur^  upon  a  fpecial  verdict  between  WUkinfoA 

cafes  itwas  and  Meream.  1 

l)«ldthat  *' 

]t  o\ily  pafles  an  edate  for  life  (and  this  in  Roll  ic  feemin2;Iy  only  a  miftake  in  the  print;  lor 
other  wife  the  re^fon  feems  fcifpcwhat  odd).    .  S.  C.  dted  Arg.  %  Show.  395.  :ay4  the 

ToU  is  according  to  Cro.  C.  449.  that  it  paflfed  only  eftate  for  life*  which  Arg.  is  admitted  on  tho 
(jther  iidey  and  fays  thereafun  is  hecau(e  it  comes  in  Ainon^  perfonal  things,  and  in  th^  niid^  of 
them*  — — —  Mod.  100.  (n  p).  5.  Arg.  cites  Cro,  C.  447 « 449.  [S.  C]  fays  the  court  held  ihat  no 
lee  palTedy  and  fays  it  was  a  doubt  whether  any  eftate  wou^  pafs  in  that  cafe  hut  what  was  fov 
years,  being  coupled  with  perfonal  things,  i  ■  i  Show*  S95.'. -^^^  ^^'^^  ^-  ^-  ^  ^f^*  C.449. 

>  :ui4  fays  that  it  is  there  diffierently  reported  from  this  of  Roll,  and  that  Crooke's  report  is  accord« 
^g  to  the  Roll>  in  which  it  was  adjudged  that  the  word  eftacepafift^  oi\Ly  ^  e.lbi|te  fop  hfe.  ■ 

8904  Mod.  90.  Arg.  S.  Pi  and  S.  C.  cited  in  marg. 

Cro.  C.  [  15,  If  a  mzTifeifed  in  fee  of  Black  Acre  and  feifed  alfy  in  fee?  rf' 

440.  pi.  1:  ^^^^^  ^^^  ^P^^  ^  mortgage  made   to  him  by  J.  S.  wnich  is   n§{ 

Sfc.ad-  '  forfeited,  and  devifes  Black  Acre  in  fee  to  hlf  brotbery  and  all  the  ref* 

judged.  ^  of  bis  goods^  leafes^  mortgagesy  ejlateh  debtSj  dutiesy   demandsy 

WJodUiat  bouJhoU  fluffy  linneny  beddingy  bondsy  fpectalttesy   and  other  things 

if  he.  had  tt/A^rt/Sw/r  whereof  he  was  pofleffed,  he  devifed  to  his  wife.     In 

devifed  all  tfais  cafe  the  wife  fhall  have  at  moft  but  an  eftate  for  life  in  th^  lands 

toh  teSd*"  mortgaged  to  him  and  not  a  fee;  for  this  is  coupled  with  ch^tt/es^ 

__^    -^  and  the  words  (whereof  he  was  poiTefied)  (hew  that  he  intended  but 

»:Po1.  S35.  to  pafs  the  money  for  v^ich  the  land  was  mortgaged,  H.  1 1  *  Car* 

Vi—v/-— '  B.  R.  adjudged  per  Cur.  upon  a  fpecial  verdia  between  Wilkinfoa 
«r  had  men.  andMercam.  1 

uoned  that  -' 

be  had  fuch  land  mortgaged  in  (he,  and  had  devifed  his  mortgage,  the  fee  had  pafled.  ^.-^  Jo. 
380,  pL  1 1.  S«  C.  held  that  (he  had,  at  beil,  but  eftate  for  life^  — —  S.  C.  cited  by  Holt  Cb.  J.  in 
delivering  the  opinion  of  the  court,  6  Mod.  to8.  as  held  that  no  freehold  palTed,  and  fays  it  wa| 
very  rightlyi  becaufe  of  the  particular  words  there. 

Cro.  c.  [  1 6.  If  a  man  feifed  in  fee  of  land  devifes  his  eftate  in  tbt  Ifind^ 

^50;PU«.^  this  paffes  a  fee.  HiJl.  ii  Car.  B.  R.  per  Cur.  in  the  faidcafe  bo- 
p!  at'tte    '  tween  Wilkinfon  and  Meream.  j 

end.  _ 

[17.  If 


[  If.  If  A.  fiifed  in  fee  of  a  houfe  and  land  l^fes^  it  to  B.fir 


JbaH  have  all  nvf  inheritance^  if  the  law  will  allow,  oy  this  deviie 
the  rcverfion  (niTes  to  D.  In  fee.  Hobart^s  Reports  %.  adjudged 
between  Widlake  and  Harding.  ] 

1 8.  Devife  to  two  feT  baredibus  omitting  (fuis)  give  a  fe* 
iimple^  though  otherwife  in  a  deed  by  rcafon  of  the  uncertaiatjfb 
Br.  £ftates>  pi.  4.  cites  20  H.  6.  35.  that  it  is  fo  laid  by  Ibme ; 
for  that  the  one  fhalt  be  taken  by  intendment  but  not  the  other. 

19.  A  man  devifed  his  land  to  J.  S.  this  ihall  be  taken  but  for 
teim  of  his  life.    ^r.  Teftament,  pi.  18.  cites  20  H.  8. 

2a  If  I  by  my  will  releafe  to  J.  S.  and  bis  beirs  all  my  lands^  seoa.  ^au 
diis  is  a  good  devife  in  fee  to  J.  S.  and  his  heirs,  per  all  the  juftices.  pi-  50-  &•  C^ 
And.  33.  pi.  83.  Mich.  37  H.  8.  Anon.  t^S^ 

•i^.  C.  oXtA  1  An4.  ly 

^l.  A.  feifed  of  Bhcl  Acre  and  White  Acre  in  fee  devifes  both  to  S.  C.  per 
his  wife  for  lifej  the  remainder  of  Black  Acre  to  %  S.  in  fee  and  ^^^^f- 
leaves  the  fee  of  White  Acre  undifpofed  of,  and  then  laid,  And  /  !^^y^^ 
xoaie  m^  wife  my  executrix  of  my  goods  and  landy  the  inheritance  ingly, 
did  not  pafe  i  for  the  word  (lands)  intends  fuch  land  as  ihe  may  ^}^^^^ 
bave  as  executrix.    Noy.  48.  45  Eliz.  Clements  v.  CalTye.  ^h^^  ^^rdg 

according  to  the  civil  law  would  inclvde  it. 

Az.  Devife  to  K  his  younger  fon  and  his  beirSj  and  that  if  he  x^Jj** 
JUi  without  ijue^  living  A.  his  eldcft  fon,  that  the  hxAJhall  remain  i^l^  ^ 
to  A.  in  fu*     B.  has  an  eftate  in  fee  and  not  a  tayle,  and  A.  has  notes  tlMra 
only  a  poffibility  to  have  it,  if  B.  dies  without  iifue.     Cro.  J.  590. 
pL  13.  Mich.  18  Jac.  B.  R.  Pells  v.  Brown. 

23.  When  no  eftate  is  limited^  the  devifee  (hall  have  an  eftate  ac* 
cormng  to  the  intent  of  the  devifor,  which  intent  fiaU  be  expounded 
bj  the  words  in  the  wiU\  if  not  that  it  be  in  Ipecial  cafes.  Perk. 
5.555. 

24.  And  therefore  if  cejiy  jue  ufe  of  land,  or,  &c.  in  fee  orefx 
XDBuafeiM  of  land  4)r^  i^c.  devtfable  in  fee^  devifes  the  lame  land  by 
his  will  uido  y,  S»  Now  %  S.  Jhau  have  the  fame  for  his  life^ 
becaufe  dia^die  intent  of  the  teftator  cannot  be. otherwife  taken 
by  the  words  of  the  will.    Perk.  556. 

25.  Devife  of  all  his  tenant-right  eftate  pafles  a  fee  of  his  Moi.  r*o« 
imant^right  lands.    2  Lev.  01.  Mich.  25  Car.  2.  B.  R.    Wilfon  P]:  5*  s.  C 

Rep.  ti2.  S.  C.  Bdjornatur.  ««*-  3  Keb.  145.  pi.  64.  the  court  agreed  that  a  devife  of  all  bis 
tenaftC-ffigltf  landa  would  be  but  for  life,  bat  of  all  his  tenant-right  eftate  carried  a  Sec 

26.  Pevifewas  to  his  ^er  for  lifcj  and  after  her  deceafe  the  J-S.havinf 
whole  remainder  of  his  lands  to  bis  brother  if  hefurvived  her\  ad-  5«7in^e 
judged  that  thefe  words  cannot  extend  to  the  quantity  of  the  land,  devHed  aH 
but  to  quantity  of  eftate  in  the  land  j  for  the  whole  land  was  ghrcn  kisrtmamiier 
to  the  fflftcr  for  life,  fo  there  could  be  no  remainder  of  that;  therefore  ]lJ^\^!^ 
k  mu&  h€  At  remaindg:  of  the  eftate  in  the  land^  and  by  confe*  ate  was 

qoenct 


devifed;      aumce  «  fee-llmple  fiafled.    Lutw<  761.  764.  'tjui.  1  lac.  db 
&'k    Norton  y.  Ladd.  *^ 

J.  Fafch*  9  W.  3.  as  a  cafe  lately  adjudged  ia  C.  B.  Ld.  Raym.  ttep.  tSf* 

*  27.  A.  feifed  of  gavelkind^lands  and  having  tw6br6tiiers  &  /7w/ 
C  (B.  had  ifTue  two  Tons  H.  and  J«  and  J.  had  ifliie  two  daughters 
M.  and  N.  and  C.  had  iflue  R.  and  R^  had  ifl'ue  S.)  devifed  the 
lands  to  H,  the/on  of  B.  if  he  lives  till  twenty^oney  and  then  his 
wife  to  have  the  houfe,  &c.  and  if  H.  die  before  twenty oruy  then  ^ 
the  next  fan  of  B.  and  if  B.  have  nofon^  then  to  R.  thefon  ofd  and 
'  his  helrSy  and  if  R,  dies  before  twenty^one  and  my  wife  be  dead^  then 
to  the  next  heir  laji  namedj  as  it  Jhall  fall  out.  M^  fon  of  B.  died 
before  twenty-one  without  iflue,  but  J.  his  brother  entered  and 
died^  leaving  two  daughters  M.  and  N.  The  queftion  was,  if  J. 
the  ion  of  S.  upon  the  death  of  H.  his  brother  before  twenty-one 
took  zfee  or  only  an  eflatefor  life^  and  it  feemed  to  be  a^reecl  both 
by  counfei  and  court  that  B.  the  fon  took  only  an  eftate  for  life* 
Curia  advifare  vult.  Mich.  6  W .  &  M.  in  B.  R.  Skin*  385.  562. 
Bevifton  v,  Hufley. 

28.  If  a  devife  were  to  A.  and  his  poflerity^  it  would  be  only  ail 
eftate  tail.  Per  Ld.  Keeper.  But  the  Mafter  of  the  Rolls  thought 
that  a  devife  to  a  man  and  his  pofterity  would  create  a  fee.  2 
Freem.  Rep.  268.  pi.  336.  Mich.  1703.  Attorney  General  v. 
Bamfield. 

29.  The  Bell  Tavern  was  fettled  upon  A.  for  Ijfey  remainder  tf 
B.  in  taily  remainder  to  A.  in  fee.  A.  devi/es  alt  the  houfe  called 
the  Bell  Tavern,  to  B.  without  faying  for  what  efiate^  the  fee  pafles, 
otherwife  B.  could  take  nothing.  MS.  Tab.  1705.  Cole  v.  Raw- 
linfon. 

?£S.  (M.a)     [Eftate  in  Fee,]    ' 

letter  (o).     By  what  Words  it  may  be  created.     \By  D^Df/e.] 

Roll.  Rep.    [  I*  T  F  devife  be  toa  man  and  his  fuueJfor$y  this  is  a  fee ;  for  bjr 
399.  pi-  »S«  -*•  the  word  fucceflbrs  is  meant  heirs  j  for  the  htix  fuccedit patrt^ 

P.  obUer.  *  ^^7  reports.  14  Ja.  Webb  v.  Herring.  ] 

Per  Coke  Ch.  J.  and  agreed  by  Crookc  J Mo.  853.  S.  P.  by  Coke  Ch.  J.  at  the  end  <i 

pi.  1 164.  aiid  feems  to  be  S.  C.  ■  .3  Bulft.  194.  S.  C.  and  S.  P.  agreed  per  Cur. 

Hob.  65.111.  [  2.  If  a  man  devife  land  to  W.  his  fon^  for  lifey  and  afterward 

C  B^ad   "^  ^^*^  '^"(^  jhall  remfkin  to  Thomasy [on  of  W.  unlep  /T.  purcbafe  fir 

judged^  a  Thomas  fo  much  land,  of  fo  great  value  as  the  faid  land ;  and  devife 

fee  fimpie.  further  that  the  laid  ThonUis  Jball  pay  19L  by  20  J.  per  ann.  to  bis 

^[°*  \'  Jift'^^  >  ^"  **s  cafe  Thomas  has   fee  in  this  land ;  becaufe  the 

Mich-^is!^'  words  (unlefs  W.  purchafe  fo  much  land  for  Thomas)  by  which 

Jac. B.  R.  is  intended  a  fee;  and  by  the  words  (of  fo  good  value)  is  intended 

n^^*^^Ti^s  ^^  P^^^^  ^^  ^'        ^^^^  ^^  eftate,  and  not  the  annual  value.    M» 

c  rcfoivcd  '3  J^c.  B.  adjudge4  between  Green  and  Armftei  ] 

l}y  all  the  judices  to  tK  a  fee* '  -^ 

X  [3- If 


^[3.  If  devife  be  to  a  mzn^  paying  fo  much  rent  annually  to  the  Cro->4i5f 

poor  of  fuch  corporation  perpetually^  and  for  default  of  payment  s.c.^ani' 

the  corporation  Jhall  have  the  land  perpetually  5  this  is  a  fee  becaufe  s.  p.  rc- 

thc  word  perpetually  fhcws  his  intent    My  reports   14   Jac,  foivcd.— . 

Webb.  V.  rferririg.  ]  ,  f;;,^."-.  85. 

S.  P,_RolL  Rep.  398,  399.  pi.  25.  S.  C  «djudged  a  fee— 3  Bulrt.  195.  S.  C.  ui^^,  S.  P.  ad-p 
judged.— —Bridgm.  85.  S.  C.  that  the  words  make  a  fee  ilmple ;  and  for  as  much  .is  the  charge 
is  to  continues  for  ever,  i^  fuUuws  that  the  eftate  mull  continue ;  for  without  the  eilate,  the 
•biirge  canaoC  be. 

(N.  a)    Eftate  Tail  by  Devife.     By  what  Words,  L^L^  ^ 

By  Implication.  IftijJ'h? 

letter  (?). 

[  I.  T  F  a  man  devife  land  to  A.  his  daughter  and  her  heirs^  and  ifjhe  T^*"®®  J"^' 

-*•   die  without  ijfue  tHat  it  (hall  remain  to  B.  his  daughter  and  t|^'^at\ml'** 

her  heirs,  and  if  both  *die  without  ifiiie,  to  another  j  this  is  an  was  an 

eftate  in  tail  though  an  exprcfs  elfate  in  fee  vAs  given.     D.  16.  eftate  tail 

EUz.  330.  20.  [*.  33 1 .  ^.  pi]  aacka  caje.  ]  '^^^^^^ . 

but  Dyer  held,  that  there  was  no  eft  ite  tail  to  aiiy  of  the  daughters,  but  that  each  had  a  fee 

iunple  conditional  upon  a  contingent  fubl'equent.     Ibid.  331.  a. -Mo.  362.  Arg.  cites  S.  C. 

•—Hard.  149.  Arg.  cites  S.  C—S,  C.  cited  Arg.  PJm.  131.  and  133.  ■  S.  C.  cited 
Sid.  148.  ■  2  Jo.  173.  Mich.  33  Car.  2.  B.  jH.  Pemherton  Ch.  J.  cited  S.  C.and  faid,  he  had 
beard  great  opinions  that  the  cafe  was  not  law. 

[2.  If  a  man  devife  land  to  B.  his  youngeft  fon  and  his  heirsy  Sec  dcvif4^ 

and  that  if  he  die  without  ijfue^  living  A.  his  eldeji  fony  that  the  ^^l^^"^ 

land  Jhall  remain  to   A,   in  fee  \  this  is   an  eftate   in   fee   in   B.  notes  there. 

and  not  a  tail,  and  only  a  pojfihility  in  A.  to  have  the  land  or  not  S«  c.  cited 

upon  the  death  of  B.  without  illue  in  his  life.     Mich.    18   Ja.  ch^r^*"*" 

B,  R*   adjudged  per  tot   Cur.   upon  argument  upon  a  fpecial  Vaugh.iT*. 

Tcrdift  between  Brown  and  Pells.  ]  But  ibid 

271.  fays, 
that  if  the  lands  had  been  given  to  T.  and  his  heirs  for  tvcr,  and  if  be  Scd  'without  hti^s  of  his  bodjff 
-then  to  IV,  and  his  hdrs,  T's  eftnte  had  been  an  eftate  tni!,  but  the  words  were  (dying  without 
iffue,  living  W.)  otherwife  no  future  or  executory  devife  could  be.— —2  Chan.  Rep.  241. 
in  the  D.  of  Norfolk's  cafe.  S*  C.  cite<l  by  Ld.  Nottingham^  that  if  a  leafe  comes  to  be  limited 
io  tail,  the  bw  allows  not  a  prefent  remainder  to  be  limited  thereupon,  yet  it  will  allow  a  future 
dbte  arifing  upon  a  coutingency  only,  and  that  to  wear  out  in  a  Ihort  time. 

[3.  If  a  devife  of  land  be  to  another,  and  femini  fuOy  this  is  an 
«ftate  tail.     Co.  Litt.  9.  b.  ] 

i^  4.  \i  A.  has  twofonsy  viz.  5.  and  C.  by  feveral  ventersy  and  J^*  ^^'^f'* 
ed   in  fee  of  Black-acre  and  White-acre,  devifes  Black^acre  in  ia^nds^i>  St 
fee  to  B.  and  IVhite-aere  to  C  infeey  under  this  provifo  following ;  fon  G.  and 
that  if  it  fliall  fo  plcafe  God  etther  of  my  faid  fins  to  die  before  bis  heirs; 
fiidi  time  as  theyfiall  be  marriedy  or  before  they  fliall  attain  to  their  ^^^   \^^ _ 
age  of  21  yearsy  and  without  iffue  if  their  bodies  to  be  begotten,  ^  y^\%  7 
then  I  give  all  the  faid  lands  which  I  haOe  by  *  this  my  will  given  ^   ,' _  J 
unt9fnch  of  my  faid  fons  which  fhallfo  deceafe  before  marriage,  or  ^j^  bef6i% 
before  their  age  of  2X   years,  and  without  ifTue  of  their  bodies  2T,and 
begotten,  unto  fuch  oftUfe  my  faid  Uvofons  as  /hall  the  other  far-  J^i*''^'*^^. 
^iviy  any  former  gift  thereof  notwithjianding  in  this  my  will  to  ^^^^^^ 
ibt  contrary^  and  dies,  and  after  B.  takes  feme  and  has  iffue  a  maiader 

daughter 


it6  3>ebi&. 

oTcr  s  ad.  daughter  and  £iSj  and  after  CL  ccnus  in  fuA  agi  ani  Mis  witlfdt^ 

S?^h^  firX  i^^  l^rfore  marriage.    In  this  cafe  there  is  not  any  cftate  tafl  in 

.^Qfe  G.  ^*  ^'^^  ^*  ^"f  ^  y^^  2^^  '*^  -P^^  contingent  of  marriage  or  death 

bad  an  before  2i>  without  ifiue,  to  come  to  the  furvivor  for  life  only. 

i^i}^A  ^'^'-  ^^S^*  a^J^^S^^  P*^*^  ^^'  ^P^'^  ^  fpccial  vcrdifk  between 
Sfe  ^ng     Hanbury  and  CockeriU  &  al**    Intratur  Tn  1650.  Rot;  174,  ] 

to  bim  and  his  heirSy  and  the  fubfequent  words  (viz.)  If  He  die  before  xif  and  without  heirs  of 
bis  body,  qualify  the  eftatCy  viz.  that  the  fee  fimple  0iall  not  detertfaine,  untfeTs  h6  die  before  xi, 
iod  withott  iuney  and  are  not  words  of  limltatidn,  ou'inh.  154.  cites  Hardr.  148.  Hall  y, 
Deering -— [The  cafe  was  not  adjudged,  but  argued  only  by  counfel  \  and  Hardj*.  150.  the  re- 
porter, who  argiied  for  the  plaintiff,  fays  it  does  not  appear  whAt  became  of  the  cafe^  or  that  any 
•pinion  was  givefl  by  the  court  in  it} 

fail!  t  ^*  i^^  ^^^  ^^^  ^  ^If^i  ^M'i  ^^  ^^^^^  dSugkui^Sy  ;tnd  be  A^ 
lloll  Rep.  ^^^  ^^^^  ^^  ^''  fi*^  ^fi^  ^^'  death  of  his  wjfey  and  if  the  thrte 
398.  pi.  45.  daughters  furvive  the  wife  and  the  joH^  and  his  heirsj  /#  them/of^ 
SiC.  adjor-  their  liveSy  the  fon  (halt  have  a  tail,  becaufe  otherwife'die  re- 
r«!^ '^^'^  mainder  (hall  be  void,  and  if  it  (hall  be  fee  the  daughters  (hould 
d.c.  ad.  '  have  the  land  as  heirs  to  the  fon,  and  die  reitiainder  idle.  My 
lodged.—     reports,  Tr.  14  Ja«  B.  R.  z/ijildged  Webb  v*  Herring.  J 

firtdgtn. 

-t4*  S.C.  adjudged..— —Mo.  S52.  pi.  1164.  Anon  but  S.  C  adjudged.         ■  1    Cro.  J.  415.  pL  j. 

ft.  C.  adjudged.*  ■ 3  Bulft  19^  S.  C.  adjudged.    But  the  whole  court  agreed  this  difference 

wberethis  is  limited  (as  in  th€  principal  cafe)  ta  a  collateral  h^ir,  and  where  to  a  mere  ftrante^^ 
that  in  the  l^ft  cafe  it  has  been  a  fee  runjile  in  the  fon,  and  fo  the  remainder  there  luid  been 
Void  (  becaufe  one  fee  Ample  cannot  be  thus  limited  upon  another ;  but  whoie  the  reihamder  ik 
timited  to  a  collateral  heir,  the  fame  is  good,  being  only  an  explanation  of  the  'former  ■■  ■  11 
S.  C.  cited  Cro.  f.  448.  pi.  iS.  as  refolved  accordingly.  S.  C.  cited  by  the  counfel,  and* 

Ibe  courtf    I'd.  JBlaym.  Rep.  569,  570.  Trin.  12  \V.  3.— .^.— S.  C.  cited  Arg4  4  Mud.  1 17. 

[  6.  So  if  a  man  has  two  fins  and  devifes  to  the  younger^  and 
that  if  he  die  without  heir^  to  the  elder  infee^  this  is  a  tail,  fof 
it  it  as  much  as  if  he  had  faid,  that  he  devifed  to  the  younger  and 
to  the  heirs  of  his  body^  becaufe  otherwife  the  remainder  toall  be 
void,  the  elder  being  heir  to  him.  Tr.  4  Ja.  My  Reports  peiT 
Coke.  ] 
Cro.  J*  [7.  If  a  man  has  liTue  three  daughters^  J,  S^  and  C  and  de- 

8*c  ^h^'  vifes  land  in  this  manner }  I  give  to  Joan  ms  wife  all  my  houfes  and 
i^gedper  free-land  ^r  her  life^  and  after  her  deceate  1  will  it  to  my  three 
cot.  Cur.  an  daughters^  A.  B.  and  C.  to  be  equally  divided^  and  if  any  of  them  eU$ 
•*^  ?m'\  i</^rtf  the  other y  then  the  one  to  be  the  other* s  heir^  equally  to  he 
pT.  %.  S.  C.  dsvidedy  and  if  my  three  daughters  die  without  ijfuey  I  will  it  to  y.  S» 
and  the  etnd  J.  N.  I  two  Jlrangers)  by  this  devife  the  three  daughters  have 
y^  an  eftate  tail  and  not  a  fee,  for  the  intent  of  the  devifor  is  appa^ 

ere.*— •   j^^xHy  fo  upon  the  whole  will,  for  the  claufe  (and  if  they  die  with- 
out ifllie)  and  the  limitation  of  the  remainder  over   eamlaina 
what  heir  he  intended  before,  when  he  faid,  that  the  one  inould 
be  heir  to  the  other,  otherwife  the  remainder  would  be  void* 
IMioh.  15  J.  B.  R.    Adjudged  clearly  per  tot  Cur.  upon  a  fpecial 
verdi6t  between  Kinge  and  KembalL  J 
^L^ic*       f  ^*  ^^  ™^"^  devife  land  to  his  three  daughters  equally  tp  he  eS" 
i  s.  p/      videdy  and  if  one  die  before  the  othersy  tiiat  then  the  one  Jhall  he  heir 
aaemioned    to  the  other;  by  dioie  words  the  daughters  have  not  any  eiHt« 
Ma  part  of  tail    Mich.  5  Ja.  fi.  R.  Agreed  per  counftl  at  the  bar^  and  per 
25/,  Md  fo  Cur.  between  Kinge  and  Remball.  J 
aothipg  laid  a>  tg  thii^  I  _  <  Soe  (N)  yU  a  S*  U 

19' ff 


Dctoife^  sir 

f  g.  If  a  man  devife  to  two  for  their  Hves^  the  remainder  to  their  See  tit.     / 
two  fins  equally  to  be  divided^  and  to  their  heirs  and  each  to  be  heirs  J^*"***"*^®' 
t9  another',  and  if.  both  (naming  them)  die  without  ijfue-,  that  it  Jhall  s.  C.  and 
remain  to  the  other  \  this  is  an  eftate  tail  by  the  limitation  of  the  re-  ^^^  ««««« 
mainder  over;  but  by  the  words  before,  without  thofe  it  had  bpen  ^f[*u^/ 
a  fee  Ample.     P.    12  Ja.  B.  refolved  per  Cur.  between  Johnfoa  will  appear 
and  Smart.  ]  thac  this 

cafe  was  do* 

[  10.  If  a  man  feifed  in  fee  devifes  it  to  his  wife  till  his  eldeji 
fin  comes  to  the  age  of  24.  and  devifed  4/.  to  be  paid  out  of  tht 
land  to  his  younger  fin.,  and  if  the  eldeft  fin  die^  that  the  youngeji 
Jhall  have  ity  and  if  he  dies^  that  then  it  Jhall  be  divided  between 
his  two  daughters^  and  if  they  die^  that  then  his  executors  Jhall  fell 
ity  ice.  By  this,  devife  die  eldeft  fon  fhall  haye  but  an  eftate  for 
life,  and  not  any  eftate  tail,  for  his  intent  does  nqt  appear  thatvit 
fhould  be  a  tayle.  P.  41  £1.  B.  R.  Adjudged  between  Leg« 
wood  and  Burrifti.  ] 

[  II.  If  a  man  devifes  land  to  R.  his  ♦  eldejlfonfor  ever^  and  f  2.19.I 
after  bis  death  to  the  heir  male  of  his  body  for  ever:,  and  for  default  i  j^a       -• 
iffuch  heir  maU  to  E.  his  eldejt  Jon  for  ever,     p..  by  this  dfevifc  Whiting  vl 
bas  an  eftate  tail  and  not  an  eftate  for  life.     Tr.  II  Ja.  B.  R.  ^vukins 
Adjudged  per  Cur.  between  Welkins  and  Whititig.  ]  •ftit^'lit 

be  to  R.  his  yoanger  fon,  and  it  feems  plainly  to  be  mif-printecf,  for  Roll  afterwards  men- 
lions  £.  AS  the  elde(t  fon.  Adjudged  per  Cot.  Cur.  chat  by  the  words  and  meaoin*^  of  the 
Will  R.  had  a  good  eftate  taiU 

[12.  If  a  man  devifes  land  to  his  wife  for  life^  and  after  to  his    j— _"i_-^ 
fon.,  and  if  his  fon  dies  without  iffue-,  having  no  fon,,   that  another  Fol.  837, 
Ihall  have  it,  tne  fon  has  an  eftate  tail  to  the  heirs  males  of  his   «l  — u-^ 
body  by  this  devife.  Tr.  7  Ja.  B.  per  Cur.  between  Robinfon  v.  »  Browni. 
Miller.  1  V^;^?' 

-*  billion  s 

cafe  S.  C.  adjudged  a  good  edace  tail.— -Mo.  6^2.  pi.  939.  Milliner  v.  Robinfon.  S.  C.  but  it  is 
Haled  there  tliat  R.  deviftril  his  lanJ  to  his  brother  J.  and  if  he  died,  hating  no  Ton,  that  the  land 
ihould  remain  to  W.  for  life,  and  if  he  died,  having  no  fon^  to  remain  to  Che  right  heirs  of  cho 
devifor.  Refolved  J.  had  an  ellace  tail  Co  the  iifue  male,  but  W.  had  it  but  for  life,  or  at  leafl 
to  his  heirs  females;  for  (having  no  fon)  is  meerly  contingent ;  per  Popham.— — S. C.  cUcd 
Arg.  Litt.  Rep.  259. 

S.  C.  cited  by  Hale,  Ch.  J.  as  4  Ja.  Robinfon's  cafe;  thus,  a  deWfe  to  X/or  ;//>,  and  if  h€  tUtt 
witbaut  ijfut,  tbtn  to  rcmjitt.    A.  ttxxlt  an  entail,  i  Vent.  130.  PoweU  J.  faiil,  as  this  cafe  is 

in  Mo.  68a.  and  Roll  837.  pi.  12.  it  differs  from  the  cafe  put  by  Ld.  Hale,  viz.  no  exprcfs  eftato 
for  life  is  given  to  A.  But  if  it  be  lawful,  as  put  by  Ld.  Hale,  it  niuft  be  fo  upon  thii/itf^ 
JSttfM,  that  Uk  devifet  wa  v>,u  heir  at  Jaw,  via.  One  devifed  to  A.  for  life,  and  if  A.  died  without 
ilTuey  then  to  his  (the  teilator's)  right  heir.  Now  this  he  laid  roigtit  be  allowed  to  be  ^n  e(Ut« 
tail  in  A.  without  contratiidling  the  resolution  in  the  principal  cAle  ;  for  where  the  devilee  over 
was  heir,  there  miift  have  been  a  moft  neceflary  implication  that  A.  the  firft  devifee  Ihould  havt 
an  eftate  tail,  hecaufe  the  heir  of  the  tcjhtor  was  excluded  from  taking  till  A,  the  det/ijee  died  without 
iffuci  which  diltindion,  he  faid,  ferves  alfo  to  anfwer  .Bv  a  ley's  cafe  put  by  Ld*  Hale  in  Vent* 
130.  Wms*s  Rep.  57.  Hill.  1702.  in  cafe  of  Bampfield  v.  Popbara* 

[13.  If  a  man  devife  to  his  eldeji  fon  for  life.,  the  remairtder  to  Hale  faid 

thefons  of  his  body  lawfully  begotten,  and  if  they  alien.,  that  his  that  the    . 

daughters  Jhall  have  the  fame  ejiate.,   remainder  to  his  right  heirs.,  J^^  **"• 

the  eldeft   fon  has  but  an  eftate  for  life  and  no  eftate  tail,  but  ciutirfon 

his  fon  fhall  have  it  by  purchale,  becaufe  it  is  cxprefsly'  limited  for  utc,  ^ 

that  he  (hall  have  it  only  tor  life.     Mich.  lO  Ja.  B.  per  Cur.  ]  "'^  -^;f''»  ^ 

^  .  ,,  A         &c.) though 

MC  fo  priBtedy  and  after  his  deceafe  to  the  fons  of  his  body,  and  that  the  eldeft  Aouid  have  for 

Vol..  VIII.  R  iif* 


SIS 


JDmtt, 


ISft  hf  reafon  of  (fie  words  im  alitir.  Vent  S)T.  in  difeof  KiosV.  Mdlifiy  8.  C  citod  Arf. 

%  Lev.  59.  and  it  was  obferved  by  the  counfel  of  the  other  fide»  that  the  devifor's  intent  appears 
thit  the  futher  [the  tefiator's  eldclt  fon]  fhouid  have  it  for  life  only,  and  the  eOate  uU  in  iti 
(bo :  becaufe  the  claufe  of  reilraiut  from  alienacioD  is  added  only  to  the  eftate  of  tin 
5.C*eited4Madi  J19.  Arg.— — 


Chan.  Prec 
468.  Hill. 
X716.  S.C. 
cited  by  Ld. 
ChaocfiUori 
as  fettled 
with  great 
jud^ent 
and  deli' 
titration. 


14.  A.  had  ttvdfins^  B.  and  Q  A.  by  will  gave  lands  to  B.  4md 
his  hein  male  for  ever^  [hat']  if  [his  hdrfiouUhe]  afmak^  my  nesit 
heir  /ball  pay  her  12J.  a  year  out  of  the  rents  of  the  land,  and  Jbatt 
have  aU  the  reft  to  himfelfj  I  mean  my  next  heir  to  him  and  bis  heirs 
male  for  ever.  Adjudged  per  tot.  Cur.  upon  great  confideratioi], 
that  the  devife  to  B.  was  an  eftate  tail ;  for  though  in  deed  it  had 
been  a  fee,  yet  in  a  will,  to  ^tify  the  intent  of  the  devifor,  th« 
law  will  fupply  the  words  (of  his  body.)  And  diat  from  the  other 
words  his  intent  is  apparent  that  it  fhouid  be  fo ;  and  therefore  die 
lands  ihall  go  to  C.  trd.  Raym.  Rep.  x^f.  Pafch.  9  W.  3.  C.  B«. 
Baker  v.  Wall. 


[«3] 

This  in 
Roll  Tit. 
Eftate  is 
letter  (U) 


(O.  a)     By  what  Words  a  Tail  maybe  tnzdchf 

Implication  •     By  Devi/?. 


i 


and 


f.  Y^EFISE  to  A.  till  his  heir  come  to  74  years  of  age, 
-^•^  then  to  the  heir  and  his  heirs j  and  when  be  comes  to  24 


ft  Jo.  J73. 
Fembcnon 
Ch.  J.  faid, 
that  he  had 
lieard  great 
•pinions 
thst  this 
eaife  was 
•oclaw. 


Mo.  59 J. 
pi.  80V 
S.C.  ad- 
judged, 
that  (he 
l>ad  only 
en  eftate 
for  life 
ami  the 
inheri- 
^snce  in  her 


he  fhaB  have  third  part  for  Hfe^  and  if  be  dies  before  24  then  beJbaU 
have  for  life^  &nd  after  the  deceafe  of  J.  if  the  heir  has  net  any  if» 
Jue  .reqiainder  to  tie  daughter  of  aevifor^  remainder  to  th^  right 
heirs  ofdmifor.  The  heir  comes  to  24,  yet  he  has  no  tail  but  £ee. 
D.  2  «  3  Ma.  124.  38.  Adjudged.  ] 

[2.  tf  devife  be  to  one  in  tail  remainder  to  another  in  taH 
remainder  to  another  in  forma  pradiSla^  this  laft  remainder  has 
2  tail  alfo.    Dubitatur.  5  H.  4. 4.  Otherwife  upon  a  granU 

Dubitatur.  5  H.  4.  4.  ] 

[3.  If  a  man  devife  one  mejfuage  to  his  daughter  A*  and  her  beirs^ 
and  another  mefluage  cailea  his  great  mefluage  to  T.  hts  daughter^ 
being  of  the  tge  of  8  years  and  to  hef  heirsj  and  if  Jbe  die  brfbre 
the  age  of  fixteen^  A.  then  livings  then  he  wills  that  his  daumter 
A*  fhcdl  have  the  great  houfe  to  her  and  her  heirs^  and  if  Ju  dit 
without  ijffise  T.  livings  then  he  wills  that  T*  Jhall  have  and  enjey 
that  part  of  A.  to  her  andherheirsy  and  if  both  the  (aid  daughters  A. 
and  T*  dte  having  no  ijfue  then  he  devijes  all  to  7. 5.  and  bis  beirSj 
in  this  cafe  the  cUugbters  have  eftates  tail  andf  not  a  fee  upon  a 
contingent  fubfequent.  D*  16.  £1.  330.  20.  by  3  agauift  x. 
Claches  cafe.  ] 

[4.  If  a  man  devife  land  to  R,  his  daughter  for  lifcj  and  ifjlfe 
marry  after  my  deceafe  and  have  heir  of  her  body^  that  then  that  beit 
fball  have  it  after  her  death  and  the  heirs  bf  their  bodies  per  eadeia 
verba,  ^nd  if  Jbe  happen  to  £e  without  ijfue^  then  I  devife  to  P, 
my  daughter  &r.  This  is  an  eftate  tail  in  R«  and  her  heirs  ibalt- 
not  take  by  purchafe  upon  a  contingent.  Dubiutur  Hill«  37  £liz« 
B.  between  Clark  and  Davie.-] 

beir  by  purchaio  reftinf  in  abeyance  ail  her  life  and  fet^ias  in  tb?  inftaat  of  her 

deaUi. 


Dttrt(ie«  ti3 

r.  148.  LxLLT  v^  Tat  LOR  feems  to  be*  $.C.  hot  no  juigtnanty  the  court  be'mg 
^ided— ^Vent.  126.  S.  C.  cited  by  RainsforA  ■■  ■  S.  C.  cited  1  l>ev.  160.  — —  Gibb.  14. 
S.  C  citfd  hf  ItayRicmd  Ch.  J.  in  delivering  the  opinion  of  the  court ;  Pafch.  1  Geo.  »•  B.  R« 
fays  the  name  of  che  cafe  it  really  Cm stK  v.  Dat.  and  is  entered  on  the  RoUy  Hill.  35  Eliz* 
Hoc  4167.  end  the  cafe  wat  th.it  Joan  Mailh  devifed  lands  to  Rofe  her  daughter  Ibr  life;  and  if 
Ihe  have  heir  of  lier  body^  then  I  will  that  the  heir  after  my  daughter's  death  (hall  have  the 
hnA  and  to  the  heirs  of  their  body  begotten  {  and  for  deftiult  ot  fuch  ifTue  remaind^sr  over, 
k  wae  faid  id  Croke,  thnt  at  firft  it  was  agreed  by  all  the  joftices,  that  a  devife  to  one  and  the  heir 
«f  his  body  is  an  eftate  tail  and  (hall  goto  all  the  heirs  of  ihe  body ;  heir  is  nomea  colle^vum» 
fo  fays  X  Rok  Ab.  833.  (K)  according  to  Popham  Ch.  J.  and  Feuner  fed  adjomatnr.  Moor,  who 
U  a  vety  good  reporter  tays,  it  was  adjudged  (he  had  but  an  eftate  for  life,  and  the  inheritance  in 
her  heir  by  purcUafe,  refting  in  abeyance  all  her  life,  and  vefting  In  the  iitftant  of  her  death* 
When  Croke  reported  this  cafe  he  was  a  ^uung  man,  and  KoW^  had  not  then  begun  to  ftudy. 
the  law  and  had  this  cafe  only  by  hearfay ;  judgment  is  nOt  entered  on  the  roll,  hut  Moor  fays, 
it  wai -adjudged,  which  is  agreeable  to  my  Lord  Hale's  manner  of  citing  it,  who  fays,  an«^  fo  it 
te  cafe  of  Ct^^aa  v.  Day  ;  but  this  not  truly  ftated  in  any  of  the  books ;  Moor  coraes  tb« 
fieareft  to  it,  as  it  is  upon  the  roll;  the  true  nate  of  the  caife  was,  M.  feifed  in  fee,  devifed 
lands  to  Iter  daughter  R.  for  life,  and  if  Ihe  marry  after  my  death,  and  have  any  heirs  lawfully 
begotten,  I  will  that  her  heir  ftiall  have  the  lands  after  my  daughter's  death,  and  the  heirs  of 
foch  heir.  So  that  upon  the  wliole  ifTue  is  not  properly  a  word  of  limitation,  but  may  be  taken 
cither  one  way  or  the  other ;  in  a  conveyance,  it  is  a  word  of  purchafe  and  not  of  limit^ition  } 
but  in  a  will  it  is  governed  and  dire^ed  by  the  intent  of  the  party,  here  it  is  deitgnatio  perfonar. 
— — S.  C.  cited  by  Powell  J.  who  took  notice  that  Roll  fays  here,  that  Rofe  had  an  eftate 
tail, but  bv  Moor,  (with  whom  Lord  Hale  agreed  in  cafe  of  King  v.  Melling)  Ihe  had  only  an 
cftate  for  life,  though  in  arguing  *  of  that  cafe  the  roll  being  brmight  into  court  it  appeared, 
that  no  judgment  was  ever  entered.  Wms's  Rep.  57,  58.  And  there  is  a  note  fays  that  by 

the  report  in  Croke  it  appears  that  Gawdy  and  Fenner  J.  held,  that  Rofe  had  but  an  etiate  for 
life^  though  PophaiA  Ch.  J.  held  that  (he  had  eitate  taiL  ^  p  -• 

I  [s]  6^  If  a  man  Jeviji  that  his  land  JbaU  defand  to  his  fim  and  Hob.  29. 
A«r,  and  that  his  executors  JbaU  take  the  profits  of  them  tiU  his  fin  ^' '  ^  ^-  ^* 
dies  without  ifftte;  provifoy  that  if  his  fon  dies  without  ijfue^  that  it\- certain 
dien  all  the  \^sAJhall  remain  to  the  right  heirs  and  po/ienty  tf  the  filends 
Jevifor  and  his  name  perpetually.     This   is  an  eftate  taile  in  J.  r^^^f 
dcarlj.    M.  12  Ja.  B.  per  Cur.  between  Cumbden  and  Clerk.  ]      tator^s ' 

Bot  faying  executors]  ihall  take  the  profits  till  his  fon  ihopld  come  to  twenty.lbor  years  of 
age  and  then  they  to  make  account  and  fatlsfy  hhn,  provifo  thai,  if  &:c.  Hobart  Ch.  J.  held  that  the 
lands  (Kail  come  to  J.  in  tail  by  the  devife  and  the  r^^verfion  by  defcent.  Ibid.  31.  Mo.  860. 

tti.  pi.  ii8t.  S.C.  the  court  adjudged^ the  devife  to  the  right  heirs  of  his  name  and  pofterity 
to  be  void,  and  confequently,  that  the  Veverfion  defceoded  iu  fee  to  J.  the  fon.  — BrtAvnl. 
aa9.  Coronder  t.  Clerk.  &  C.  but  ngt  exaaiy  S.  P. 


(P.  a)     Eftate  for  Life  by  Devffe.  ™s»n 

In  whom  an  Eftate  for  Life  (liall  be  faid  to  be  raifcd  w" 

by  Implication.  ^^"^^ 

[i.lF  a  man  devife  land  to  his  daughter  in  tail  with  diverfe 
*  TtrpsindeT$  over  provided  if  bis  daughter  znd  every  one  m 
tt^nsdndcz  permit  andfuffer  T,  who  now  occupies  the  land  to  enjoy,  it 
during  his  lifey  this  ihiul  not  give  any  eilate  fur  life  to  T.  becaufe 
he  d^ifes  that  he  fhoidd  be  only  {permitted  to  enjoy  it.  upon  a, 
penalty.  Mich.  37  £1.  B.  Thomas's  cafe,  per  Cur.  Although 
the  provifi)  b^  aw  idle  the  daughter  being  heir  at  cmman  law  and, 
f$is  to  have  advantage  of  Ity  if  it  he  a  condition,  J 

Ra  [a,  IT 
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IDetiift. 


S.P. 

tempore 
H.  8.  but 
cites  13  H 
7.  17.  as 


Br.  PeviCe        f^.  if  a  man  devifes  land,  whereof  he'  is  fcifed  in  fee/  /^*  hh 

sl'c*  &"~  y^"  ^'^^  ^^'''  ^fi^''  ^^  ^^'*  ?^^-  ^*'  ^i^  i^  '*^  itrv/Tir,  this  (hall 
raife  an  eftate  to  A.  for  life,  becaufe  the  devhor  has  ihiewn  his 

intention  that  his  heir  (hall  not  have  it  during  the  life  of  his  wife; 

whereas  if  it  had  not  been  for  the  devife  he  would  have  had  it 

immediately  upon  his  death.  13  H.  7.  17.  b.] 

to  Che  d«vife  of  his  goods  after  the  de^tth  of  his  wife  that  his  fon  (hall  have  them.  Cro  J.  75. 
cites  S.  C.  and  agreed  10  by  all  that  the  dcrife  of  the  land  to  the  wife  is  good  by  implication. 
But  if  fuch  devife  had  been  to  a  ftranger  after  the  death  of  his  wife,  it  might  peradventune  have 
been  otherwife ;  becaufe  the  heir  in  the  interim  might  have  had  it  •— *  S.  C.  cited  by 
Anderfon  Mo.  123.  pf.  269.  Pafch.  25  Eliz. 

r*  *^—n  [%  If  leffie  for  years  upon  condition  not  to  ^  alien  it  to  any  but  t4 
Fol.  844.  his  Jon  or  daughters^  devifes  that  his  fon  Jhall  have  it  after  the  deatb 
^  ■*>^^  -^  oftht  wife  of  the  devifor ;  this  does  not  give  any  eftate  to  the  wife 
♦  In  the  by  implication,  becaufe  the  fon  to  whom  this  is  devifed  is  not  to 
S'lf/de-  ^^^^  ^^^y  ^^  law  without  the  devife,  and  therefore  the  life  of  the 
▼ife)  lilt  io  wife  is  only  a  limtation  of  the  time  when  the  Jon  Jhall  have  itfrtm 
^^<^hi^  the  executor^  who  is  to  have  it  in  the  mean  time.  Tr.  3  Ja.  B.  R. 
between  Burton  and  Horton,  per  3.  againft  2.  Nota  that  in  this 
cafe  t  alfo,  if  it  ihould  be  a  devife  to  the  feme  by  implication  it 

IS  (alien)      would  be  a  forfeiture  by  implication^ 
and  Pop-  -^    "^  -^       ^  J 

ham,  Gawdy,  and  Yelvcrton  held ,  that  it  was  not  any  breach  of  the  condition,  for  it  is  not  any  devife 
to  the  feme  by  implication,  becaufe  it  W011I4  in  fuch  cafe  make  a  forfeiture  of  the  eftate ;  and 
the  devife  to  the  fon  after  the  feme's  death  is  only  a  demonltration  wben  his  eftate  Iball  com* 
mence,  and  in  the  interim  the  executors  may  well  have  it.  ^ 

'  L^  ^  5  J  [4.  If  a  man  devife  a  term  to  his  fon  after  the  death  of  the  wife 
of  the  devifor;  this  (hall  not  raife  any  eftate  to  the  wire,  becaufe 
it  does  not  appear  that  hts  intent  was  fo,  inafmuch  as  the  fan 
ought  not'to  have  it  by  the  law  by  the  death  of  the  devifor  without 
any  devife^  but  the  executor,  Tr.  3  Ja.  B.  R.  held  by  three  iii  the 
(aid  Burton's  cafe.] 

[5.  If  a  man  devife  land  to  J.  S,  and  his  heirs  after  the  death 
of  J.  D.  or  after  twenty  years  and  dies  during  the  life  of  y.  D,  or 
during  the  twenty  yearsy  the  land  (hall  defcend  to  the  heir  of  the 
devifor.  For  during  this  time  the  devifor  has  made  no  difpofition 
of  the  eftate,  but  this  is  left  to  the  law.  P.  40  El.  B.  R» 
Adjudged  between  Reding  and  Stone.] 


pi>  4.  Nor- 
ton V.  Hor- 
ton.  S.  C.  it 


Cro.  J,  74. 
75.  pi.  4. 
Horton  v. 
Horton. 
S  C.& 
S.  p.  held 
by  three 
juftiocs. 


This  in 
Roll.  tit. 
Eftate  is 
letter 


(Q^a)     Eftate  for  Life  or  otherwife. 
,    By  Devife.    [By  the  Words'  Alfo,  Item,  i§€:\ 

[l.  T  F  a  man  devife  in  Ais  manner,  /  devife  Black-acre  to  my 
^  daughter  F.  and  the  heirs  of  her  body  begotten,  item^  I 
devife  unto  my  faid  daughter  fPTjite-acrei  the  dai^hter  (hall  have  but 
9^  e(fatefor  life  in  White-acre,  for  the  word  (Item )  is  notfo  much 
SB  (in  the  femcf  manner)  Tr.  40  El.  B.  R.  per  cur  j 
,  [2.  If  a  man  devife  Black-acreJo  one-  in  tally  anaalfo*lFhite'^acrey 
di«  ikvifee  (hall  have  an  eftate'  tilil  in  White-acre  alfoj  for  this  is 
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tfff  one  fentencBy  and  (b  the  words  which  make  the  limitation  of  the 
<ftate  go  to  both.  Tr.  14  El.  B.  R.  per  Fenner  cited  to  be 
adjudged  in  Bank.] 

[3.  If  a  mznfeijed  \nfee  of  a  boufe  and  land  and  makes  his  will 
in  this  manner,  /  devife  the  moiety  of  my  houfe  to  my  wife  for  life^  itemy 
I  devife  the  other  moiety  of  my  houfe  to  J.  my  fecond  fon  j  itemy 
I  devife  to  y,  my  fecond  fon  all  the  faid  houfe  and  all  the  land  that 
appertains  to  it  after  the  death  of  my  wife.  In  this  cafe,  by  this  will, 
Jf .  fliall  have  an  eftate  for  life  only  after  the  death  of  the  wife  and 
not  an  eftate  in  fee.    P.  7  Ja.  B.  adjudged  in  Fawcet's' cafe.  ]• 

4«  In  the  firft  claufe  there  had  been  no  perfon  named,  but  the  Amdn 
words  had  been,  i/^m,  /  give  the  manor,  rf  D,  itenij  I  give  the  JJJfii^j^* 
manor  of  S»  to  J,  K.  and  his  heirs^  this  mall  be  referred  to  both  this  man. 
the  manors.    Per  Dyer  Ch.  J.  Mo.  53.  pi.  153.  Pafch.  5  Eliz^  '       ncrs  itsmt 

Igivs 
my  manor  of  D.  to  myfeamdJoH.     Itemy  Tf^ive  my  manor  of  S.  to  my  faid  fin  and  to  his  heirs.    It  was 
refolved  by  Che  jiiAices>  that  in  the  fird  he  hail  but  an  efface  Xw  life,  and  the  item  feemsto 
be  a  new  gift  Co  a  greater  preferment  in  the  fecond  place  for  the  amendment  of  the  othar 
Mob  53.  pL  153.  Pafch.  5  £]iz.  A.non. 

5.  I  give  my  lands  in  A.  to  my  [on  T.  in  tail^  alfo^  I  bequeath  to  my  'And.  i6o, 
iaid  fon  T.  aU  my  lands  in  B.  and  alfo  all  my  lands  in  C  alfo  ];^^^t^' 
I  *give  to  the  faid  T.  my  ijland  called  Owfey^  to  have  and  to  hold  s.c.  adjud- 
aUthelaJi  demifedfremffes  to  the  faid  7*.  in  tailj  this  is  an  entail  of  ged.— — 
^  Ae  lands  in  B.  and  C.  Le.  57.  pi.  73.  Pafch.  29  Eliz.  C.  B.  ^"^^  '^- 
Wifenun  v.  Wifeman.  *[2 1 6 J 

6.  A.  deviled  Black'-acre  to  B.  in  fee^  and  White-acre  to  B.  in 
tail^  and  afterwards  laid,  I  will,  that  if  B.  dies  without  iffue  within 
#r//.  Black-acre  Jhall  go  to  J.  S.  item,  I  will,  that  IVhite-^acre  /hall 
go  to  IV.  R,  and  doth  not  lay  in  the  fecond  item  (if  B.  dies  without 
illiie  within  age)  it  was  adjudged  that- the  fecond  item  Ihall  be 
without  condition!  Godb.  146.  pi.  185.  3  Jac.  B.  R.  Finder's 
cafe. 

7.  /  devife  to  my  eUeJi  fon  and  his  heirs  Blaci-acre  for  his  part  j  3  ^"'^ 
item,  /  devife  to  myjecondfon  IVhite^acre  for  his  part  j  it  is  a  fee  in  '^^^^  J,„J 
fecond  fon,  becaufe  it  has  reference  to   the  part  of  the  eldeft ;  per  with  tbo 
CoJke,  Haughton  and  Crokc  J.  Roll  R.  369.  pi.  23.  Pafch.  14  ^»/^«V? 

TarRR  J^rj  t   of(andJm« 

intern).  But  per  Croke  J.  the  fee  to  the  fecond  fon  is  by  reafon  of  the  words  (fot  his  part)  and 
aherwife  the  omitting  the  words  (to  him  and  tns  heirs  J  would  be  in  law  at  a  dire^  nesatiyei 
flat  he  Ihould  not  have  it  in  the  fame  manner  as  the  eldeft  had  Black-aere. 

8.  I  devife  Blaci-acre  to  ^.  S.  item^  I  devife  White-acre  to  J.  & 
and  bis  heirs ;  per  Coke  Ch.  J.  it  is  only  eflate  for  life  in  Black* 
acre;  the  item  has  no  dependance  upon  the  firft  claufe,  but  is 
iliftin£l  and  feveral.     Roll  Rep.  369.  pL  23.  Pafch.  16  Jac. 

9.  Devife  of  land  to  his  wife  for  itfe^Jbe  paying  out  of  the  renis^ 
&C.  yearly  to  S.  during  his  life,  and  if  my  wife  die  during  the  lifeofS*  I 
Mkewife  then  devife  sol  my  laid  lands  to  a.  he  paying  yearly  '^L  out 
af  the Jkid lands  to  T.  during  his  life^  and  likewife  20  s.  to  L.  during 
Bis  tife.  Adjudged  that  S.  had  fee ;  for  L.  may  out-live  the  eftate 
for  life  to  S.  and  fo  there  would  be  no  eftate  to  pay  it  out  of.  2 
JlolL  JL  8o.  Paldu  17  Jac.  B.  R.  Spicer  v.  Spicer. 

R  3  10.  A. 

} 


m6  %>mft. 

h' v^'^h^  10.  A.  fcifcd  in  fee,  had  time  f^pSj^B.^C;  and  Dw  and  de-ii 
Ch.  l"^  ^  ^'^^^  '^^  '*  -5*  '''  ^^'A  remainder  to  C.  in  fee,  and  other  l^ds 
VAugh.262.  to  C.  in  tally  remainder  to  D.  in  tail^  and  then  ofher  lands  to  D»  in 
and  lays  it  fif^,  Itiniy  I  give  Bkck-acre  to  ntffqidfan  ^.  Itinty  I  give  /a.  mf 
mea^nng^  V^'V""  ^^  iVbite^acre;  alfo  I  wiU  tkit  all' bargains,  grantSy'iS^e^ 
cafe,  and  whtch  I  have  /rom  7.^.  my  fin  D.Jhall  injoy^  and  his  btirs^or 
thai  all  the  ever^i  and  for  laei  of  heirs  of  his  body^  to  my  fin  Cfor.  ever*  Agreed 
agreed  tfS  by  all,  that  the  bargains  and  grants,  &c.  only  were  intajjcij,  and^ 
tiie  u  ords  ^^^  D.  had  but  eilate  for  life  in  Black-acre,  Green-acre,  and  'V^bite<% 
of  a  will      acre.     Cro.  d  368,  pi.  5.  Trin.  10  Car.  B.  R.  Spirt  v.  Bence.' 

which  ^         r-    J  .    r  .  . 

Ihnil  difinherit  an  heir  at  common  law,  rauft  have  n  clear  and  apparent  intent,  aad^|lqc•to 
ambiguousi  ur  any  ways  douhtful.  8  Mod.  122.  Arg.  S.  P. 

II.  Devife  of  White- acre  to  T.  S.  and  his  heirs  \  (and)  ox  (item^ 
Blaci-acre^  in  both  thofe  cafes  J.  S.  has  fee  fimple  in  nlack*  acre 
as  we!!  as  in  White-acre.  But  if  it  was,  1  devife  fVhite-acre  to  y.  Si 
and  his  heirs  (and)  item  /  give  Black^acre  (or)  item  I  give  Blacks 
acre.  In  thefe  laft  cafes  J.  S.  has  but  eftate  for  life  in  Btack-acre^ 
per  Windham  J.  Sid.  105.  at  the  end  of  pi*  13.  HilL  14.  and  15 
Car.  2*  B.  R. 

'  12.  A.  had  two  fons  B.  and  C.  A.  devifed  thus,  /  give  t»  C  my 
paftures  in  the  South-fields;  and  alfo  I  will  that  all  bargains,  giants 
and  covenants  "which  I  have  from  N.  Webb,  C.  fhall  enjoy,  and 
his  heirs,  for  ever;  zxiAforwantof  heirs  ef  bis  body^  to  remain  to  B;. 
for  ever;  per  tot.  Cur.  agreed  the  words  of  the  will  to  difinherit  an 
heir  at  law  mud  be  dear  and  not  ambiguous,  and  Hierefore  that  C. 
had  only  eftate  for  life  in  South-fields,  and  an  eftate  tail  in  die  reft. 
Vaugh.  262.  Hill.  20  and  21  Caiv2.  C.B,  in  cafe  of  Gardner  v« 
Sheldon. 

13.  If  a  man  devifes  Black^aere  to  A.  and  the  heirs  of  his  bodvj  and 
alfo  devifes  Whiter-acre  to  the  fame  perfon,  he  hath  but  an  eftate  for  , 
life  in  White-acre;  0therwifc  had  it  been  (in  the  fame  manner)  it 
had  given  an  eftate  tail;  for  the  word  (alfo)  is  ndt  lb  ftrungas  the 
words  (in  the  fame  manner.)  Arg.  Mod.  lOO.  pi.  5.  Mich.  25  Car« 
a.B.R.  ' 

14.  Devife  to  A,  for  lifey  and  to  his  heirSy  zs^for  want  of  heirs 
of  him,  to  B.  in  the  fame  manner ,  TsAfor  want  of  heirs  ofhimy  t$ 
C  and  his  heirs  fir  ever,  A.  and  B.  had  but  eftate  tail,  remainder  ia 
fee  to  C.  3  Lev.  70.  Trin.  34  Car.  2.  C.  Bi  Parker  v.  Thacker. 

15.  A.  leifed  in  fee  had  iilue  two  fons,  and  devifed  all  his  land 
to  his  eldeft  fon,  and  if  he  dies  without  heirs  male,  then  to  his  other 
fon  in  tike  manner  gives  an  «ftate  in  tail.  The  queftion  wa% 
whether  this  v«ras  an  eftate  tail  in  the  eldeft  fon  ?  Curia,  'Tis  plain 
the  word  body,  which  properly  creates  an  eftace  uil,  is  left  out; 
but  the  intent  of  the  teftator  may  be  collected  out  of  his  will  that 
he  defigned  an. eftate  tail;  for  without  tiiis  devife,  it  would  have 
gone  to  his  fecond  fon,  if  the  iirft  had  died  without  ifTue.  'Tis 
tiierefore  an  eftate  taiL  3  Mod.  123.  Hill.  2  and  3  Jac.  2.  B.R. 
Blaxton  V.  Stone* 

1-6.  A.  having  a  remainder  infect  exp:Slant  upon,  an  ejlate  tail  in 
the  Bell  Tavern,  and  peffejfed  of  fever al  leaf chold  eftatesy  devifes  alt 
his  efiate,  right,  title  and  interifi,  :and  all  the  term  and  terms  ^ years 

in 


[217] 


bivihMvtt  h$  hiUif  J.S.andalfo  thtUufe  taUed tbi  BeU Tavern 
to  y*  B»  By  this  devife  B.  hath  a  fee  in  the  Bell  ,Tavern,  becaufe 
it  is  but  one  femence  coupled  by  the  word  (and  alfo)  and  governed 
by  one  verb^  by  which  the  prepoiition  (in)  fubintelligitur,  and  put 
into  Latin*  ana  it  is  ac  etiam  domo  ^vocat'  &c.  and  is  carried  to 
the  Bell  Taver^  and  this  muft  be  taken  to  be  the  intention  of  the 
teflaCor,  who  c^uU  tut  intend  fo  vain  and  ufekfs  an  ejiate  as  for  Ufa 
wntf  Miftir  an  efimti  taiJ.  Adjudged  by  Powell,  Powys  and  Gould, 
contra  Holt  Ch»  J.  I  Salic.  234.  HilL  i  Ann*  Cole  v.  Rawlinfon. 

17.  J.  S.  made  his  will  thus,  viz.  /  devife  an  annuity  to  H,  infeey 
item,  I  give  my  manor  ofB.  to  A*  and  bii  heirs  ^  it^i^  I  devife  auTny 
land^  tenements  and  hereditaments  to  the  [aid  A.  item,  I  devife  all 
wy  goods  and  chatties^  and  whoever  elfe  1  have  not  before  dijptfed  of^ 
to  tbefaid  A*  he  paying  my  delis  and  legacies,  and  maldes  A*  executor. 
Held,  that  item  m  a  will  is  umally  to  introduce  new  diftin£t  matters* 
2dly,  That  hereditaments  is  not  taken  to  denote  the  meafure  or 
quantity  of  the  eftate,  becaufe  it  has  another  meaning.  Bot  jdly, 
^at  by  die  words  whatever  elfe  he  had  not  before  difpofed  of,  a 
fee  palled,  fer  this  could  not  have  any  efte£t  upon  the  perftmii 
eftate,  becaufe  that  was  fiilly  given  away  before,  and  therefore  it 
tnuft  extend  to  remainders,  &c.  and  this  enforced  by  the  latter 
words  (paying,  &c.)  and  the  annuity  in  fee.  1  Salk»  239.  pL  1 8. 
HiU.  8  Ann.  C.  B.  Hopewell  v.  Acland. 

18.  I  devife  all  my  lands  in  B.  to  my  eldeft  fon\  item^  I  give  to  ffxy 
feeoml  bn  CL  aU  my  lands  in  Z).  alfo  to  my  daughter  A*  R.  I  give 

SOoL 

preml 

the 

the  proportion  of  the  500L   and  granted  a  perpetual   imundlion 

againft  vvaft  in  the  younger  brother.    HiU..  1713*   Recfoubt  v. 

^doiAt. 


(R.  a)   What  Words  give  Eftate  for  Life,  Eftate  in  [  21  g  ] 

Tail,  or  in  Fee. 

If  be  die  without  liTue  Sec.     And  how  conflrued. 

i^'T^HE  teftator  having  two  fins  and  a  daughter j  devifed  his  Swinb.r$r. 

*■•    lands  to  his  wife  for  10  years^  remainder  to  his  youngeft  fin  ^*^^?*Plg 

and  bis  heirs  for  ever,  and  if  either  ef  his  fins  died  without  iffue  of  f^ac  the^ 

his  hody^  then  to  his  daughter  and  her  heirs  in  fee;  the  youngeft  eldeft  iiad 

ion  died  without  iffue  in  the  life-time  of  his  &ther;  the  queftioa  ^'?^r^ 

waS)  whether  die  eldeft  fon  ftiould  have  the  land  as  tenant  in  taiil,  i%onot"otw 

or  fee  fimple  by  intendment  of  devifor,  or  whether  the  daughter  ferve  the 

ihould  have  it  ?    And  all  the  juftices  of  C.  B.  held  that  this  was  a  ^!?'i^'{ 

fpoA  remainder  to  the  daughter,  notwithftanding  devifee's  d^th  ^    '■^^^-J 
10  the  life  of  the  teftator.    Dy.  I22«  a.  pi.  ao.  Mich.  2  and  3;  P. 
k  Ms  Riclunan  v.  Gardner. 

R4  a.  A« 


21^  ©ettffe. 

Le.  285.  s. '  a.  A.  devifcd  his  lands  to  B.  his  fon,  in  \3Stj  aniif  be  ikpan 
C.^Ujgh'5  ^;^^^^^  jj^^^  that  then  his  fons  in  Xvffjhallfelhhu  land.  B.  dies, 
S.  c.  cited  leaving  a  daughter,  and  after  the  daughter  dies  without  tffue»  Ad* 
Lev.  36.  in  judged  they  may  fell  the  land.  Cro.  E.  26.  pi.  5.  Pafch.  26  Eliz. 
G^in,.    C.  6.  Lee  V.  Vincent 

Clerk.  '         . 

So  note  a  ?•  A.  had  ifliie  B.  C.  D«  and  £.  and  devifed  to  his  wife  for  life, 

difference  ssA  after  her  death  to.  C*  his  (on  in  tail,  and  if  be  jdks  without  iflue, 
5*i^*wi  h-  ^"  ^°  ^**  cliildren  j  B.  had  iflue  a  fon,  and  diod  j  and  C.  died  with- 
out^ffuer  '  ^^^  ^^^^-  Refolved,  the  font  of  B.  (hall  not  jtake  as  one  of  the 
and  dying  children  of  the  teftator.  Vent.  229.  cited  as  Tyler's  cafe. .  Mich. 
without       34Elii.B.R.  % 

children ;        ^^ 

per  Hale  Ch*  J.  Arg.  Vent.  230.  Mich.  24  Car.  2.  B.  R.  in  the  caife  of  King  v.  MeUing. 

Mo.  422.  ^  A.  *feifed  of  lands  in  fee,,  and  having  four  fons  devifed  them  t$ 
ScweU  V  ^'  ^'^  dldijl  fon^  and  his  heirs  for  ever<y  fuid  if  R.  died  within  the 
Garret.  '  fge  of  21^  Or  without  i^uey  the  lands  to  be  equally  divided  amongjl  the 
S.  C.  ad-  other  Jons  and  died.  i^.  had  ijfue  a  daughter  and  died  within  age  9 
thermic  o^^  jj^e  "court  held,  that  the  remainder  to  begin  at  the  dying  vj^ithin  age 
K.  ihail  was  ;iot  goojd,  fo  as  the  firft  part  of  the  will  was  void,  and  then  by 
have  the  the  fecond  part  R.  the  devifee  had  an  edate  in  ta^  which  ihall  de- 
**"t*thofvfin  ^'^^^  ^^  ^^  daughter,  and  in  this  cafe- the  remainder  wais  not  to 
remainder  J  coipmence  until  the  devifee  died  without  iflue.  Cro.  E.  525.  ]^» 
and  the        55.  Mich.  38  &  39  Eiiz.  B.  R.     Soulle  v.  Gerrard. 

word  (Or) 

wasconftrued  (And.)— -Noy.  64.  Garrar<J  v.  Soule.  S.C.  adjuilged  an  «ibCe  lail  in  R. 
■  2  Vcr?.  377.  cites  S.P.  as  adjudgtd  on  a  fpecial  verdict,  that  .the  iffuo  of  R.  6iould  not 

take  but  the  remainder-man,  and  cites  it  as  the  cafe  of  Jennings  y  Hellier.  ■  ■  ij,  Mcm!.  276, 
277.  Hill.  II  W.  3.  in  cafe  of  Hilliard  v.  Jennings,  it  was  fiiid  by  Holt  Ch.  ).  on  citing  Cro.  E. 
€1$.  tliat  there  is  no  neceifity  to  conftnie  (Or)  as  (Attd.)  For  it  might  he  the  defign  of  the 
uther  to  hinder  him  from  marrying  till  hit  age  of  ii,  and  he  denied  thJC  tafer  to  b*  law. 

Mo.  361.  J,  A.  devifed  Jand  to  his  wife  for  Itfe^  and  that  after  her  deceafi 

Suilcn's       ^'  ^^^  Mefifon  Jhould  have  the  land  10  /.  under  the  f  rice  it  cojl^  and 

cafe.  S.C.    if  6.  die  without  iflue,  then  C.  ihould  have  the  land  10 1,  under  the 

argued ;  but  price  it  coft,  and  if  C.  die  without  ifliie,  then  D.  Ihould  have  it, 

•01  adjudg-  paying  the  value  thereof  to  the  executorsi  of  the  wife,  and  .alfo  by 

the  feme  will  A.  dejired  his  feoffees  at  the  requejl  of  his  wife  to  make 

e/iates  accordingly^  it  was  argued  that  this  was  a  condition  fuhfequent 

but  adjomatur.  ,Gold(b.  134.  pi.  33.  Hill.  43  Eliz.    Bullen  v. 

^  .  Bullen. 

(^  219  J  6.  A  devife  to  A.  for  life^  remainder  to  the  next  heir  male\  and 
for  default  of  fuch  heir  male^  then  to  remain.  Adjudged  an  eftate 
tail.    Vent.  230.  cites  43  EKz.   '  Burlev's  cafe. 

7.  Devife  to  his  wife  for  life,  remainder  to  i^i^fin  in  iail\  and  if 
he  die  without  ifjue^  then  the  lands  to  remain  to  R.  W.  and  bis  wife 

for  their  lives^  'and  after  their  deceafes  to  the  children.  Popham  and 
Glwdv  were  of  opinibn,  that  they  had  an  eftate  tail;  but  Fenner 
and  Clench  held,  that  the/ had  only  an  eftate  for  life.  Gould(b. 
I3Q-  pl«47'  Hill.  44Eliz.  Anon. 

8.  A  man  devifed  land  to  his  four  fom  infee^  and  if  one  of  them 
died  without  iffue^  that  hts  fartfl)(hildfnrvive.  In  that  cafe  it  was 
held,  that  if  three  of  them  died  without  ifiiie,  the  fourth  had  a  fee 

fimple^ 


fiflQ|)le»  becaiife  the  fitbfequent  words  i^re  not  ad3ed'  by  -Mlv  of 
limitation,  but  of  determination.  Arg*  Hard.  150.  cites  Mich.  2 
Jac.  C«  B.  Emerfon's  cafe. 

9.  A  man  hath  iiTue  A.  and  B.  and  devifes  lands  to  A.  and  if 
he  die  without  heirs^  that  B.  his  brother  Jhall  have  it :  it  was  faid  by 
the  court,  that  this  fhall  create  an  eftate-tail  in  A.  becaufe  it  ap- 
pears in  the  mil-  diat  the  teftator  muft  intend  an  eftate-tail;  for 
that  it  is  impoffible  for  him  todiewithout'heirs  whilft  B.  his  brother 
was  alive;  and  fo  they  laid  it  had  been  often  ruled.  Freem.  Rep. 
74.  Trin.  1673.  in  C.  B.  Allen  v.  Spendlove. 

10.  A.  devifed  lands  to  J.  S.  in  fee  in  truft  for  5.  and  the  heirs 
rfber  bodyj  and  if  B,  die 'without  ij/ue  to  Cfor  life^  and  in  another 
claufe  in  the  will  he  devifed  that  if  B.  die  without  ijfue^  and  C  he 
then  deceaftdy  then^  and  not  otherwife^  he  gave  the  land  to  y.  N',  and 
bis  beirsj  B.  died  without  ifTue,  and  C.  furvived  her  and  died. 
Upon  a  bill  by  J.  N.  againft  J.  S.  and  the  heir  at  law  of  the  tefta-  • 
tor  to  have  this  truft  executed ;  Ld.  North  decreed  it  for  J.  N. 
though  CL  furvived  B.  becaufe  the  word  (if  C.  be  then  deceafed) 
feemed  to  be  put  in  to  exprefs  his  meaning,  that  C.  fhould  be  fure 
to  have  it  for  her  life,  and  that  J.  N.  ihould  not  have  it  till  fhe 
were  dead,  and  alfo  to  (hew  when  J.  N.  fhould  have  it  in  poilef- 
fion.     2  Vent.  363.  Hill.  35  &  36  Car.  2.    Anon. 

11.  Upon  a  fpecial  verdiS  this  cafe  was,  P.  vn&  fefed  oftw$ 
wujfuages  if^  fee  after  the  death  of  his  brother j  and  had  ijfue  twofonsy 
R.  his  eldeft  fon,  and  N.  his  youngeft  fon,  and  four  daughters^ 
£.  M.  O.  and  A.  and  made  his^will  in  writing,  znA  devifes  his  tW9 
puffitages  to  N.  his  younger  fon^  and  he  to  have 'ioh  per  ann*  for  his 
maintenance  for  ten  years  after  the  death  of  his  grand-father^  and  thi 
refidueof  the  profits  to  be  applied  for  raijing  portions  for  his  daughters  i 
and  ifrf.  die^  then  he  gives  the  ejiate  that  N.  had  to  bis  four  daugh^ 
tersj  Jhare  andjhare  alike  \  andf  then  further  fays,  and  if  it  JbaH 
pleafe  God  all  my  Jons  and  daughters  die  without  ijjue^  then  he  devifes 
it  to  hisfijler  and  her  heirsj  &c.  The  devifor  dies,  the  grand-father 
dies,  N.  enters  and  dies  without  iiTue;  the  four  daughters  enter 
and  are  feifed.  Adjudged  per  tot.  Cur.  that  here  is  no  eflate  tail 
in  the  daughters.  Skinn.  266.  Hill.  2  &  3  Jac.  2.  B.  R.  Price  v« 
Warren. 

12.  A.  had  two  fons  B.  and  C.    A.  devifed  lands  to  C.  and  his  As  to  tbe 
heirs,  provided  that  ifC.  died  without  ifTue,  living  B.  that  then  B.  cafeof  Pdl 
ihould  have  the  land,  and  refolved  that  this  was  good  to  B.  by  way  l[^^^^^ 
of  executory  devifcy  cites  Pell  v.  Brown  (o  adjudged,  for  C.  had  no  labour  wm  ' 
cftate  tail,  but  a  limited  fee.    4  Mod.  283.  rafSi.  6  W.  &  M.  in  tf>  make  it 
B.  R.  in  cafe  of  Reeve  y.  Long;  ?n  c^whkh 

not  being  ailowed  it  inu£k  be  a  void  limitation  to  B»  unlefs  conftnidd  to  b«  an  executory  devift 
to  hiro»  and  that  was  the  reafon  of  that  judgment,  on  purpofe  that  the  iaceat  olthe  teftator  mighc 
befiilfiUed.    4  Mod.  285.  in  cafe  of  Reeve  v.  Long. 

13.  There  was  a  provifo  in  a  marriage  fettlement,  that  if  the  F  220  1 
wiftfurvive  the  baron^  they  ♦  not  having  iJfue  between  them  lawfully  ^ 
begotten,  then  the  wife  (whofe  eftate  it  was)  might  revoke  and  ^^  sTc, 
limit  n^w  ufes.  The  hufl)and  died,  and  left  afon^  who  died  living  the  — «  •Not 
mother  j  per  Ld.  Cowper,  thofe  words  are  not  to  be  confined  to  ^a^™p  ^^^^ 

,1       orwitboui 


V 

ifwtef  their  tbc  momcnt  of  the  huflmlkd's  death,  but  takes  al]  the  vAloLe  time 
V^rf!^.     of  the  wife's  furviving.    2  Vern.  651.  Paicb.  1710.    Holt  v. 

per  Ld.  Cofwptr  lier  power  arofc  whenever  the  ifliie  failed.    Ch.  Prec.  295.  S.  C. 

14.  Where  an  eftate  is  made  to  A.  and  the  heirs  of  hts  bodn 

and  if  he  die  without  iffite^  or  without  heirs  <f  his  body^  remaifuUr 

wery  this  is  a  good  limitation  whenever  the  ifiue  fails ;  though  in 

that  cafe  if  he  leaves  iflue,  he  cannot  properly  be  iaid  to  die  with^ 

out  iilue.    Per  Ld.  Cowper  Ch.  Prec.  294.  Pafch.  in  cafe,  of 

Holt  V.  Burleigh. 

Wms*$Rcp.       J  j.  A.  devifed  lands  to  M*  his  wife,  remainder  to  his  fon  and 

ivii/s.^c!*  '*"*  ^^'">  provided  if  the  fin  diedwithcut  ijjise  d^  his  bodf^  then  acoA 

init  adds       to  his  daughter* s  [nieces]  to  be  paid  within  hx  months  after  the 

that  tiie  ae-  death  of  me  iaid  wife  and  fon.     The  fon  left  ifltie  which  died  pre«- 

alfo^li.     fently  after  [wi^in  the  fix  months]  without  ifliic;  per  Harcourt 

yhdin  tU*     K.   Though  in  fome  cafes  a  man  is  faid  to  die  without  ifTue  when- 

fauUoffoy.  evcr  there  is  a  failure  of  iifue  as  to  limitatien  over  of  lands  of  inherit 

w'lJfi"'  ^^^^''^  y^^  ^^  ^^*5  ^^^  ^^^  200I.  as  a  perfonal  legacy^  was  not  in* 
the  teftator  tended  to  arife  on  any  remoter  contingency,  than  of  the  Ton's  dy» 
devifed  the  ing  Without  iiTue  living  at  his  death.  2  Vern.  686.  Trin.  171 2* 
hmisfy6.    Nicholas  V.  Hooper- 

faymnt.  Buc  as  to  this  it  was  heH»  that  with  refpe^  to  the  Ieg%tees,  if  the  legjicies  take  any 
effect,  the  worUs  of  the  will  pafs  a  legal  iotereO,  :in<l  tlie  couit  does  not  hinder  the  plaintiffs  fitmi 
prt>reedin$  at  law  ip  an  eje^ment,  but  dirir.ill(..>  the  hill;  And.  ihid.  page  200.  'IHie  i-eporter 
diftinguifhed  Ihis  cafe  from  the  cafe  of  Gooding  v.  Clerk,  which  w:2S  an  eftate  in  fee  of  which 
no  recovery  could  be  fulferedt  and  fo  there  was  daager  of  :k  peq>etuiry»  K'hereas  this  was  of  an 
eftate  tail»  fo  that  a  recovery  fuflered  hy  the  tenant  in  tkil  would  have  barred  the  200 1-  portioos 
fxpc^tant  thereupon. 

16.  Devife  of  land  to  A,  in  fatly  and  after  A^s  death  without 
ijfue  to  B.  A^  dies  in  tejlator^s  Itfe^  leaving  ij/iie.  The  devife  to 
A.  is  void,  and  B«  (hm  take  the  remainder  prefently,  per  Cow** 
per  C*  though  he  faid  it  was  againft  the  words  and  intention  of 
the  will,  and  alfo  againft  a  maxim,  that  a  heir  is  not  to  be  difmr 
herited  without  expreis  words.  2  Vern.  723.  Mich.  1716.  Hut* 
ton  V.  Simpfon. 
I^nn.  T719.       ly^  A,  devifed  his  perfonal  eftate  to  M.  provided  if  fie  dies  with* 

the"e^Mcy    ^^  iffi^  h  ^-  *^^  ^o'*  A^  remain  to  B.  and  makes  M.  exccu- 

food^and     trix,  and  B*  dies,   living  M.  and  then  M.  dies   without  iffue. 

dscreed        Cowper  C.  took  time  to  look  into  the  will,  but  feemed  to  be  0/ 

tercuft^aod     ^^^ion  for  the  devife,  and  took  a  difference  between  a  devife  t^ 

cofts.    X      one  and  the  heirs  of  his  body^  and  if  he  dies  without  iffue^  then  to  re^ 

Vern.  766*   ^nain  over^  and  the  devife  in  the  prefent  cafe  which  was  only  to  M^ 

^  generally^  and  if  Jbe  dies  without  ijfuoy  ^c.    That  in  the  firft  a 

limitation  of  a  chattle  over  would  be  void*    But  in  this  cafe  it  was 

jiot  a  devife  over,  hat  ^eontingent  or  condition  precedenty  which  be- 

ing  fulfilled  by  the  deadi  of  M.-  without  ifTue,  the  devife  over  may 

take  place  as  a  new  original  devifcy  and  not  as  a  remainder*   For  by 

the  devife  to  M.  the  wife  generally,  the  whole  intereft  was  not  ab- 

forbed  or  taken  up,  as  it  was  in  the  cafe  of  a  devife  to  her  and  her 

iftue,  and  therefore  upon  the  happening  of  the  contingency  it  might 

take  place.    But  this  was  thought  by  feveral  to  be  all  pne,  and 

9  would 


irould  introdoce^a  perpettiitjr,  fiace  not  confined  to  the  deadi  of 
^e  wife,  or  any  time  certain,  and  who  muft  have  it  in  the  mean 
time.  But  my  Lord  would  coniider  of  it.  Ch*  PrecJ  483.  Hill. 
■^^717.     Pinbury  v.  Elkin. 

♦  ;8,  The  words  dying  without  ifliic,  have  a  tW9''fold  meanings  Abr.  Eqiu 
▼!«,  wid^out  ifluc  at  the  time  of  his  death,  or  without  iffue  when"  3*^*  *^^' 
tver  tie  i^^faik*    And  in  f  eafes  of  inheritance  if  lands  are  de*'      Thefe 
vijed  to  oiie,  and  in  cafe  he  ihall  die  without  iflue,  &c.  this  give$  vrw^  hav« 
an  eftate  tail  hy  imnti(;ation,  which  (hall  go  to  his  ifTue,  and  they  ^^^  ^l^!^ 
{hall  take  in  couife  of  ^cfcent  to  all  fucceedtng  generations;  but  to  anda«ii/j«r« 
jpnake  fuch  a  conftrudtion  in  ^ajc  of  a  term,  which  cannot  come  to  The  ies«a 
the  ifluc  by  defcent  1%  unneceft'^ry,  and  therefore  in  fuch  cafe,  the  ^^^^'j^  ^ 
other  conltruilion  of  the  words  vyhtch  is  moft  natural  and  obvious,  man  is  faiJ 
fhail  taJce  place,  and  it  ihail  be  intej^de4  in  cafe  of  a  devife  of  a  to  die  wiUv 
term  with  fuch  words  (if  he  dies  withqi^t  ifliic  living  at  his  death)  ^^c^ 
and  (b  being  confined  within  the  compafs  pf  a  life  hinders  not  the  his  iiTue 
limitation  over,  but  it  may  well  take  place  by  executory  devife*  fails,  though 
G.  Equ.  R.  Pafch.  4  Geo  I.     Target  v.  Griit, "  ^^^t^T 

6eath  of  the  party,  and  the  words  lliall  he  undirp-^  in  the  h-g.il  Jenfe^  for  tbef^ppor}  of  tU  inicntim 
ef  ibc^drtm.    But  mverfir  the  eUfiruffion  of  it.    Per  Parker  C.  lo  Mod.  403.    Target  v.  Grant. 

S  -€•  &  S  P.  f  ^nd  tbofe  words  fif  ^»  die  without  ijfue)  in  cafe  uf  an  inheritancei  ortf  itfgrttj^ 
jjt/avMr  9f  thf  ijfue,  and  to  let  in  the  iftue  after  the  death  of  the  father ;  hut  in  cafe  of  a  term,  thofo 
words  cannot  have  the  fame  effeA ;  for  the  father  takes  the  whole,  which  on  his  death  will  noc 
^to  his  iflfue  but  to  his  ejsecutors.    Per  I^  C  Parker.    Wms'sRcp.  421.  pi.  121.  Pafcik 
1718.  S.  C. 

19*  A  devife  to  E.  H.  and  her  heirs,  andifjhe  and  D.  S.  dk 
without  iflue,  he  gives  (everal  annuities  chargedf  upon  the  premifles 
to  charitable  ufes;  refolved  that  £•  H.  had  an  eftate  in  fee* 
Comyns's  Rep.  542*  pi.  224*  Pafch.  9  Geo*  C.  B.  Scrape  v. 
Rhodes  &ar. 

20.  A  deviie^  that  ifW.  the  eldejifon  of  the  tejiator  fi>ouU  happen 
to  die  without  iffue,  that  then,  and  not  otherwife,  after  W's  death> 
be  divifed  it  over  to  his  fin  JS.  and  his  heirs*,  held  that  W.  took  aa 
eftate  tail  by  implication.  Comyns's  Rep.  372.  pL  i86.  Trin.  9 
Geo.  C.  B.     Walter  v.  Drew  &  al*. 

21.  Sir  Geo.  Strode  by  his  will,  dated  May  21^  i?^?)  devifes 

his  eftate  in  Suflex,  &c,  to  his  fin  Lytton  Strode  in  tail,  remainder  ' 

to  his  grandfon  Strode  Bedin^ddfor  life,  remainder  to  hisfirfi^  fe^ 
iond,  h^c.  fins  in  tail  male,  provided  always  and  upon  condition^ 
that  he  the  f aid  Strode  Bedingfield  and  his  tfjiu  malejhould  taie  tba 
name  and  arms  of  the  Strodes  \  and  in  cafe  he  or  they  JhouUL  rift^e  or 
neglect  to  chance  or  alter  their  furname  fromBedingfield  to  otrode, 
that  then  that  aevifito  be  void;  and  then  in  fuch  cafe,  he  devifes  the 
fame  to  his  godfon  George  DarneUy  for  life^  remainder  to  hisfttft,  fe^ 
cond,  l^c.  fins  in  tail  male,  upon  condition  that  the  (aid  DarneUy  and 
bis  iflue  male  Jhould  take  the  name  and  bear  the  arms  of  the  Strodes  i 
and  in  cafe  he  or  tbey  JhaU  not  alter  their  fumames  from  DarneUy  to 
Strode,  then  that  devife  to  be  void,  and  in  fuch  cafe  devifis  tha 
fame  to  his  right  heirs  for  ever*  Note,  the  fold  Lpton,  who  wot 
the  only  f on  and  heir  to  the  faid  teftator  Sir  Geo.  Strode,  furvived  the 
te/tator,  but  died  the  latter  end  of  April  IJIO.  without  iffite,  and 

witbeut 


221} 


IDttiitt, 


without  fuffertng  a  common  recovery^  and  Strode  Bedingfield  upon  Us 
death  entered  upon  the  eflates^  and  changed  his  name  to  'Strodoy  and 
in  every  refpe5i  complied  iUith  the  above-mentioned  provifo  during  his 
life,  and  continuecl  in  poiTefiion  till  his  death,  which  happened  in 
May  1725,  without  iffue.  The  queftion  arifmg  is,  whether  the 
faid  George  Darnelly  can  take  any  eftate  after  the  death  of  the  (aid 
George  Strode,  by  virtue  of  the  will  of  the  ferd  Sir  George  Strode, 
the  &id  Strode  Bedingfield  having  during  his  life  taken  upon  him 
the  furname  of  Strode,  and  in  every  other  refpeft  complied  with 
the  will  of  the  faid  Sir  George  Strode.  This  cafe  was  fent  by  Ac 
Ld.  Chancellor  to  the  Judges  of  B.  R.  for  their  opinion  which  was 
as  follows,  viz.  "  We  are  of  opinion,  that  George  Strode,  alias 
*  Darnelly,  cannot  take  any  eftate  after  the  death  of  Strode  Strode 
T  222  1  "  '^y  virtue  of  the  will  of  Sir  George  Strode  above-mentioned^ 
•*  the  laid  Strode  Bedingfield  therein  named  having  during  his 
*^  life  taken  upon  him  the  furnamc  of  Strode,  and  in  every 
**  other  repedl  complied  with  the  will  of  the  laid  Sir  George 
«  Strode. 

R.  Raymond. 
F.  Page. 
Ja.  Reynolds, 
E.  Prooyn. 
The  decree  in  this  caufe  was  affirmed  in  the  Houfe  of  Lords. 
MS.  Rep.  Amhurfl:  v.  Darnelly. 
ibid.  57-  22.  A  dcvife  was  to  trufteesy^r  his  wifefo  long  asjbejbould  re* 

th^^^^^lii    *'^"'  unmarried^  then  in  locu&forfuch  child  and  children  as  hejbouli 
C3fe  thtre     'ieove  at  his  deathy  equally  to  be  divided  between  them^  and  if  either 
was  no  pre-  ef  them  die  without  iffiie^  then  his  jhare  to  go  to  thefurvivor^  and  if 
cedent  limi-  /^^^  ^,v  without  iffue^  then  in  truji  for  the  defendant.     He  left  two 
^^  ^       daughters,  who  "both  died  without  ifiiie,  under  a^e;  and  there  the 
words,  dying  without  ifliie,  was  held  to  be  iflue  living  at  the  death, 
and  fo  the  limitation  to  the  defendant  allowed  to  be  good.     Cafes 
in  £qu.  in  Ld.  Talbot's  time  56.  cited  by  the  Sollicitor  General 
in  the  cafe  of  Sabbarton  v.  Sabbarton,  as  heard  the  2d  of  May  1734* 
Atkinfon  v,  Hutchinfon. 
Ibid.  57.  23.  A  devifed  to  B.forlife^  then  to  fuch  perfon  as  he JhoM  marry 

s.  ^c"«<*  for  her  jointure^  and  after  her  death,  to  the  heirs  of  the  body  of  B. 
Chancellor,  4md  the  executors y  eedminiftratorsy  and  affigns  of  fiich  heirs  during  the 
whofaiiiiiie  refsduioftbe  term\  veAfor  drfaultoffuch  ijfue  ofB.  then  to  G  This 
^Tb'^Iwv^^  •limitation  to  C.  was  held  good,  the  words  being  taken  to  be  heirs 
ingiflfuewas  diving  at  his  death.  Cafes  in  £qu.  in  Ld.  Talbot's  time  56.  cited 
toarife  .  by  the  Sollicitor  General  indie  cafe  of  Sabbarton  v.  Sabbarton,  as 
within  the   ^j^ard  tibe  2d  of  May  r  TA.    Donne  v.  Merrefield. 

compals  of  •'      ■  ^^^ 

a  life,  and  that  there  were  no  words  carrying  a  general  failure  of  iflue  bv  reafon  of  the  words 
(executors^  adminiftratorst  and  affigns)  which  reftraioed  the  word  (heirB;  to  inimediace  faeirSf 
and  that  contioseocy  Aever  bappooiasy  (b«  lixnicatioa  over  was  allowed  to  be  good. 
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(S.  a)  What  Words  give  what  Eftatc. 

Paying,  &c. 

Seifed  of  a  remainder  !n  fee  after  the  death  of  his  fkthet 
tenant  for  life,  devifes  thus^  I  devife  to  D.  my  wife  the 
land  that  I  have  ar  may  have  in  reverfion  afier  the  death  of  my  fa- 
ther, yielding  and  paying  therefore  yearly  during  the  life  of  my 
father  40^.  This  pafTes  only  eflate  for  life,  and  no  rent  payable 
till  after  the  remainder  falls  by  death  of  the  fadier  who 'has  no  heir 
during  his  life.     D.  371.  b.  pi.  5.  Mich.  22  &  23  Eliz.  Anon. 

2.  If  A.  devifes  lands  to  Z).  his  younger  foU'^  paying  fuch  a  fum  Cro.E.aaiJ 
unt9  W*R,  and  J.  S,  the  devifee  has  a  fee  fimple,  and  the  quan-  ^''St^'j?* 
tity  of  the  monies,  be  it  great  or  fmall,  is  not  material.  2  Le»  ^^  t^%.  c. 
114.  pi.  152.  Trin.  31  Eliz.  B.  R.  Wdloclc  v.  Hammond.  and  per 

•  Cur.  helil 

accordingly.  Bridgm.  13S.  cites  S.  C.  and  ^  P.  agreed,  and  fays,  Che    reafonit 

plain ;  for  it  is  not  limited  to  be  paid  out  of  the  land  or  profits^  but  it  is  a  payment  in  groisy  and 
it  msLj  happen  that  the  devifee  may  die  bc;fore  he  can  receive  fo  much  of  the  profits*  — — -  3  Repb 
aoh  b.  SI.  a.  cites  S.  C.  &  S.  P.  refolved,  and  cites  Br.  Eftatesy  pi.  78.  4  E.  6.  and  Br.  Tefta* 
mcniSy  pi.  18.  29  H.  8.  and  that  D.  371.  b.  22  Eliz.  no  mention  is  made  of  the  value  of  the  land 
any  more  than  in  cafe  of  bargain  and  fale  of  land  in  4  E.  6.  Eftates  78  and  yet  the  fee  fimple  o£ 
the  ufe  will  pafs.  — »-  S.  C.  of  Wellock  v.  Hammond  cited  pet*  Cur.  Cro.  C.  158.  Cart:ta5» 

Mich.  23  Car.  1.  C*  B.  in  Thacker's  ^  cafe,  the  famediverfity  is  taken  Arg.  where  the  money  to 
be  paid  is  a  fum  in  grofs$  whether  it  is  entire  on  the  land  or  not,  or  whether  it  is  to  be  paid  in 
praefenti  or  in  fmuro ;  and  if  fo,  this  (ball  advance  the  eftate  in  fee ;  but  an  annnal  rent  or  fum 
to  be  paid  out  of  the  profits,  this  makes  no  larger  eftate  than  the  words  will  bear.  Per  Ellis  L  ia 
Ibme  cafes  paying  ihall  not  make  a  fee  s  but  if  it  be  apparent  that  there  will  bo  alofs  or  penl,  a 

3.  A*  devjfed  lands  to  C.  a  younger  fon^  and  willed  that  C.  JhouH 
pay  annually  to  B,  (his  eldejljhn)  and  his  heirs  3/.  Refolved  that 
this  was  an  eftate  in  fee  in  C.  Cro*  £.  744.  pi.  22.  Hill*  42  Eliz. 

B.  R.  Shailard  v.  fiaker. 

4.  A  man  having  iflue  a  daughter,  devifes  part  of  his  land  to  his  N.  B.   If 
daughter^  and  the  other  part  to  his  wife  for  her  life,  with  the,  profits  ^^^^ 
whereof  Jhe  was  to  educate  his  daughter,  and  that  after  her  death  ther  b$A^ 
this  JbaU  remain  to  his  brother,  paying  to  one  20  x.  and  ether  fnuiU  been  with 

fumsy  amounting  to  j^os.  thelandwasof  thevalueof  3I.  per  annum;  that'h*"' 
ac^dged  his  brother  had  a  fee  iimple.    6  Rep.  16.  a.  HiU*  37  £lis*  fliouid^r<&. 

C.  B.  Collier's  cafe.  cauthexec* 

tator's 

deatghter  with  thefrofti,  or  that  out  of  the  profits  bifhouli  pty  fo  much  money  to  others,  this  h.id  been 

but  an  eftate  fur  liie ;  for  he  is  to  pay  this  out  of  the  profits   aod  fo  he  is  fure  to  come  by  no  lofs ; 

but  in  the  cafe  before  he  may  die  before  fatisfa^on,  and  therefore  it  is  a  fee  Ample ;  for  the  law 

will  intend  that  the  devife  was  for  his  benefit,  and  itot  for  his  prejudice.  Ibid.  —  Cro.  £.  378. 

pi  29.  Walker  V. Collier.  S.  C.  reibWed  the  brother  fhould  ha.e  fee,  efpecially  the  money  boc 

being  appointed  to  be  paid  annually ;  and  that  the  jury's  not  finding  the  value  is  not  materials 

i— -S-C.  cited  Bridgm  138.-^—5.  C.  and  fame  difference  cited  Arg.  a  Mod.  %^,<.^.^^%,  p. 

Hob.  65.  pL68«  Trin.  i»Jac.  in  cafe  of  Green  v.  Armftead.-^~Cr6.  C.  158,  159.  Pafcb.  5 

Car.  £.  &•  (be  court  obferved  the  difference  between  a  fum  in  groOs  to  be  paid  and  an  aon^ai 

iomm 
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1^5  S)ebttir. 

Cra  E.  497.  5,  A.  fcifed  in  fee,  has  three  fons,  B.  C.  and  D.  and  deviftd  t# 
Gawaylidd  ^*  ^^  ^*  ^"^^  I^'  feverally,  certain  parcels  of  land,  without  men- 
tharD.  tioning  of  any  eftate  which  they  (hould  have,  and  this  was  in  re- 
ftiovid  have  verfion  after  the  death  of  the  wife,  and  paying  iCi.  a-piede  to  die 
uil^  bu^the  ^'^"g'^^^s,  and  that  if  any  9/  the  fins  JhQuUi  marry  and  have  iffitt 
other  3  e  ^^^^  of  their  bodies  and  die  before  his  entry  into  the  land  then'  his 
contra.——  ijfue  Joall  have  bis  part  %  after  which  D.  ukes  wife,  and  had  xfiue 

ft  s^w"*t*  **^^  *"  ^^  ^*^^  ^^  *^  ^^^^  ^  ^^  devifor*  The  wife  of  the  devi- 
thatthe  '  for  dies,  D.  enters  into  his  part,  zx^Apaits  his  tortion  of  10  L  apiece 
payment  to  the  daughters  and  dies^  but  he  not  dying  before  entry,  had  but 
»rf(^"the**'  ^^^^  ^°^  ^*f^»  according  to  the  expre(s  words  of  the  will ;  for  mar- 
fame  eAate  nage,  having  iflue  male,  and  death  before  entry,  are  three  things 
a^  wasde.  precedent  to  the  tail,  and  the  words,  ^  paying  10 1,  a-piece  to  the 
vifed.  daughters,''  makes  not  a  fee-flmple,  but  is  intended  for  the  fiuse 

eflate  as  is  devifed;  and  judgment  accordingly*    Mo.  464.  pL  656. 

Pafch.  39  £liz.  B.  R.  Bacon  v.  Hill. 
s.  p.  that         6.  If  a  man  devifes  ao  acres  to  another,  and  that  he  fhall  pay  t» 
has  fi^^**    ^^^  executors  for  the  feme  lol.  hereby  the  devifce  has  a  fee  fnnpic 
fimpie  hf     by  the  intent  of  the  devifor,  though  it  be  not  to  the  value  of  the 
reafon  of     land,    Ca  Litt.  9.  b. 

the  pay- 

menCj  witboui  tba  words  heats  or  for  ever.    Br.  £ftate$,  pL  78.  cites  M.  4*  E^  6. 

7.  If  the  payment  is  to  be  out  of  the  rents  andprofisy  it  is  only 
an  eftate  for  life.  Bridgm.  138.  Mich*  15  Jac.  Mufchamp  v« 
Bluet. 

8.  Lands  were  devifed  to  J.  S*  and  W*  R.  and  they  to  pay  year- 
ly to  the  batchelor's  company  of  merchant-taylors  m  London  6I« 

IDS.  and  if  they  or  their  fucceiTors  deny  the  payment,  then  it  ihall 

foived  that  be  lawful  for  the  wardens  of  the  faid  company  to  enter  and  diA- 
hSSafoi^  charge  them  for  ever.  Refolved  that  J.  S.  and  W.  R.  had  a  fee, 
fimpie  by      Cro.  J.  415.  pi.  5.  Hill.  14  Jac.  B.  R.  Webb  v.  Herring. 

rearon  olftbe  annual  payment  without  any  regard  to  the  largenefs  or  fnnaUnefs  of  the  fam. 
Roll.  Rep.  3 98.  pi.  ^S'  S.  C  Hates  the  wordN  to  be,  to  pay  yearly  (forever.)  Adjomatur.  ■■■       » 
Ibid.  4)6.  pi.  I.  S.  C.  adjudged.—*  3  BulA*  19a.  S.  C  refolved  accordingly  per  cot.  Cur.  ■ 
Bridgm.  84.  S.  C.  Hates  it  to  pay  (for  ever.)    And  judgment  that  the  words  make  a  fee  fimple, 
and  forafmuch  as  tlie  charge  is  to  continue  for  ever|  it  follows  tliat  the  eftate  BHift  coniiiiUe  fe 
too  i  for  without  the  eilate  ttie  charge  cannot  be. 

r  22i  1       9*  If  l^uid  be  devifisd  to  one^  and  that  he  fludlpay  to  m\XQ\i.yearIy 

^  ^  to  another  and  to  bis  beirs^  this  is  a  fee  ilmple  in  the  devifee^  for  be 

ought  to  pay  this  for  ever;  and  to  be  enabled  to  do  this  out  of  the 

profits  of  the  land,  he  ought  to  have  a  fee-ftmple  in  the  land;  per 

Coke  Ch.  J.  to  which  Croke  J.  agreed.    3  Bulft.  194.  Triu.  14 

Jac.  Webb  v.  Herring. 

Godb.  tSo.       10.  A  devife  was  toM.  bis  wife  for  Ufe^  paying  3I.  per  aiinnm, 

pl.  798.  s.    X.O  Thomas  his  fon  during  his  life,  aiid  that  be  ibpuld  take  two  load 

^{JTxT'^  of  wood  for  fireboot,  and  ifjbe  died  Ufore  T.  then  be  devifed  aU 

yca^^o  T.     his  land  to  R.  his  fon^  paying  to  the  faid  T.  3 1.  per  aiuium,  and 

hiseldeft      paying  20  s.  a  piece  to  two  of  his  fifters ;  M.  died,  R.   has  a  feet 

^t^^    Crp. ).  517.  pl.  3.  Pafch.  17  Jac.  B.  R.  Spicer  v.  Spicer. 

the  Und,  and  adjudged  a  fee  hy  reafon  of  the  collateral  fums  of  3 1.  to  the  brother  aud  ao  s.  to  the 
I'uUri  whicU  clMige^  to  Che  bruthei'  aud  fifter  might  continue  after  the  death  of  the  duvifec,  and 


Mo.  852.    - 
pl.  1 164. 
Anun.  S.  P. 
h,  S.  C.  re- 
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Iftai  fkasHd  have  bvc  an  eftjte  for  life  the  €h2rgt  mifht  conciAtte  lonfor thaa  bis  owa  cfiate 
AaA  (6  it  was  adjudgetU— —  a  Roll.  Rep.  8a  S.  C.  reColved  per  tot.  Cur*  accordingly. 


11.  A.  feifed  of  land,  devifed  it  t^  W.  hisfonfir  Bfe^  and^fter"  K0K.65.19l. 
tris  U  T.jin  of  the  (aid  JV.  except   the  fakA  fv.  his  fan  purchafed  6«- Green  r. 
ftber  landsifasgo9dvMluefor  thefaid  T.  and  then  tbejaid  W.  U  ^Q.^. 


fce»  for  the  intent  of  the  devilor  appeareth  to  be  10  through  die  a  year.  And 
whole  wiUf  for  when  it  is  limited  to  W,  for  life^  which  is  an  cx-»  *^  ^^  '^' 
pre&  eftate,  and  there  is  no  eflate  limited  to  T.  but  is  appointed  he  ^^^^ 
uall  pay  lol.  a-piece  to  his  fifters,  it  was  ^n  apparent  fee  bj  the  other  pact 
intent  oif  the  deviror,  and  is  fo  alfo  by  die  law.     Cro..  J.  509.  pi.  of  the  wai, 
^3.  Mich.  18  Jac.  in  B.  IL   Grecvc  v.  Dewell.  m^^i'ioL 

did  aifo  ioforce  a  fee  iunpla»  which  were  elear,  if  the  will  be  underftood,  that  he  flumld  pay  aos. 
a  year  from  the  death  of  the  teftator,  before  the  eftate  fell  bto  poffefBoo-  But  [Hobart  Ch.  I.  laid 
that]  bccaufe  he  took  the  meaning  otherwtfe,  the  paying  of  20  s.  yearly  could  he  no  peril  «nto 
him,  becaofe  if  his  eftate  ibould  ceafei  he  would  ceafe  his  payment ;  otherwife  it  had  been  to 
pay  his  10 1,  at  once ;  but  yet  it  would  have  made  the  legacies  of  aos.  a  year  unto  the  daughters 
uncertnin,  which  the  teftator  made  certain,  for  otherwife  he  would  have  faidj  that  be  flMMldhav* 
paid  it  by  10  s.  a  year,  if  the  eftate  came  to  him,  and  they  Jive  fo  loag. 

12.  The  teftator's  wife  was  lecured  by  bond  to  haire  40L  dur*  Cro.C.  157. 
ing  her  life,  and  the  teftator  having  four  younger  fons,  and  four  ^^J*^^  ^ 
houfes,  devifed  to  every  of  thefe  younger  fons  a  houfe,  and  then  jtef^Tved, 
comes  this  claufe,  that  I  have  given  my  [aid  heu[e%  t9  mjfaidfins  to  that  ic  was 
this  furpofe^  that  they  altjhall  bear  part  and  part  alike  going  out  of  all  ^^^  *» 
tnf  bou/es^  tw/ards  the  payment  of  my  wife*s  40/.  per  ann.  which  I  ^^l^^ 
am  bound  to  pay.    Adjudged  that  die  K>ns  took  only  an  eftate  for  is  not  de- 
life,  and  no  fee.    Pollexfc  543,  544.  cites  Cro.  Cf^  157.  Mich,  vifcd  (pay- 
4  Car.  B.  R.    Annefley  v.  Chapman.  JCS»WhiA 

is  a  fom  in  grofs,  but  that  every  one  (ball  pay  out  of  hiis  part  toward  tlie  payment  of  the  40 1.  per 
aon.  to  his  wife,  which  is  quafi  an  annual  rent  out  of  the  profitSi  and  confequentiy  no  (eegivea. 
■       — Jcaiiy  pL  5.  S.  C.  adjudged  ao  eftate  for  life  only.  — — i  S.  C.  cited  Ai*g.  &  Mod.  a5« 

1 3.  AU  the  refl  of  mj  goods^  chatties  and  lands  I  give  and  bequeath 
to  J.  S.  to  difcharge  aU  things  in  my  wilL  whom  I  malce  my  whole 
and  fole  executor,  this  gives  a  fee.  Ch.  R.  190.  12  Car.  2« 
Philips  V.  Hele. 

14.  Land  devifed  by  A.  to  B.  and  gave  to  C.  his  daughter  30/. 
to  he  paid  within  a  year  after  B's  marriage,  and  20 L  more  after 
B's  death,  and  made  B.  his  wife,  executor,  andjhe  to  pay  all  debts 
which  he   owed.    This  gave  B.  a  fee  fimple,  and  decreed  the 

lands  to  be  fold  to  pay  the  debts.  Chan.  R,  202.  23  Car.  2.  [  M  C  1 
Tibbots  V.  Hurft. 

15.  A  deviie  of  all  his  eftate  real  and  perfonal  for  payment  of 
debts  is  a  devife  in  fee.  Agreed  by  Ld.  Keeper  and  four  judges 
affiftants.    Chan,  caies  196,  I97.  Hill.  22  and  23  Car.  2.  North 
v.  Crompton. 

x6.  A  dcvife  of  all  his  eftate  paying  40/.  af-piece  to  hisfifters  is 
a  fee  fimple ;  and  it  appearing  that  the  perfonal  ejlate  is  notjuficient 
to  {ztisfy  the  legacies^  it  muft  confequendv  be  intended  his  real 
eftate  i  nefideB  the  devijet  is  not  executorf  and  therefort  it  cannot  be 

intended 
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intended  of  the  perfonal  eftate.    3  Keb.  49,  pi.  23.  Trin.  24.  Car# 

2.  B.  R.  Moor  V.  Price. 
I  give  all  17.  A.  icifed  of  land,  devifcs  it  thus,  viz.  which  land  I  give  to  mj 

to^m^*w^c  ^^'^  Robert  upon  this  condition^  that  he  pays  unto  his  fifths  5  pouni$ 
fir  Wr!L*  p^r  ann.  the  firft  payment  to  be  at  the  iirft  moft  ufual  feaft  after  the 
wirdi  the  teftator's  death  (the  houfes  were  16  iL  per  ann.)  is  eftate  in  fee.  % 
7^!'^fr  Mod.  25.  Pafch.  27  Car-  2.  C.  B.  Read  v.  Hatton. 

&e  refufe  to  inaintaiQ  him,  ray  will  is,  that  ray  execntors  Ihall  eBter>  &c.  Whether  the  wife  had 
a  fee  the  court  was  divided,  a  Show.  Ss*  pL.  7;.  Mich.  31  Car.  2.  B.  R.  Midwinter* v« 
Patridge. 

In  fome  ig.  If  there  be  a  devife  to  'one  ti^n  condition  to  pay  a  fum  of 

*^^^d^  a  -  '"^^J^*  ^^'^  ^XQ  be  a  poffihility  of  a  lojs^  though  not  a  very  probahii 
Ing^in^  de-  one^^  that  the  devifee  may  be  damnified,  it  ihall  be  conftrued  a  fee, 
vifefhail  and  fuch  conftrudion  has  alwaj'S  been  allowed  in  wiUs.  If  A. 
J°'."5ff ^if*  devife  100 1.  per  ann.  to  B.  paying  20s.  it  is  not  likely  B.  fhould 
k  is V/"-  ^^  damnified,  but  it  is  pofHble  he  may.  2  Mod.  26.  Pafch.  27  Car. 
rtnt  that        2*  C.  B.  in  cafe  of  Reed  v.  Hatton. 

fbrrt  U  a  , 

bfs  wptriloflojmg^vi  fee  pafles;  per  Ellis  J.  Cart.  226.  Mich.  13  Car.  2.C.  B.  in  Thacker's  cafe. 

The  dcvifc        jg.  Devife  to  A.  of  ^7//  his  land  which  he  purchafed  of  J.  S.  and 

heXaif  Id-  ^^  ^'  *^^  '**^  purchafed  of  J.  N.  (being  20l.  per  ann.)  on  condition 

low  it  out  that  B.  Jhall  allow  C,  meat^  drink,  apparel  and  convenient  lodging 

of  the  pro-  during  his  life.     A.  has  only  eftate  for  life  *,  B.  has  fee.    2  Jo.  107* 

fi^'-  ,t?J  Pafch.  30  Car.  2.  B.  R.  Lee  v.  Withers. 

cur.  Ihid.  *' 

■■■  ■■  2  Show.  49.  pi  35.  Lee  v.  Stephens.  S.  C.  It  was  argued,  thnt  it  \7ns  a  fee  itmple; 
for  C.  has  no  manner  of  proviAon  eKc,  but  only  an  allowance  of  meat  and  drink ;  it  is  plain  the 
tefiator  defigned  the  maintenance  to  be  for  C*s  own  life,  and  not  that  when  R.  (hould  die,  C. 
Ihould  ftarve.  And  therefore  it  is  clear  that  B.  muft  have  a  larger  eftate  than  for  ht's  owft  life, 
for  otherwife  itiftead  of  having  ?  benefit  by  this  will,  he  will  be  damaged  and  prejudiced  by  it  if 
he  (hould  perform  the  teftator's  will,  viz.  provide  for  C  duiing  his  life;  if  this  were  not  a  fee, 
C.  rou^  faft,  and  have  no  lodging  till  the  quarter's  rent  be  paid,  or  the  profits  come  in,  and  fo 
there  would  be  a  charge  without  any  profit ;  for  fnppofe  B.  (hould  maintain  C.  for  half  a  year, 
tnd  then  die,  he  would  have  loft  by  the  will;  C.  muft  be  provided  for  daily  out  of  the  land  ; 
for  which  reaibn  it  was  adjudged  bf  all  the  court,  that  B.  had  a  fee  fimplc.— — —  Pollexf.  5^9. 
Lee  V,  Wither.  S.  C.  argued  by  PoUexfen,  that  it  was  not  a  fee,  for  that  the  probability  of  C'$ 
furviving  B.  and  lofifig  his  maintenance^  is  no  reafon  to  conftrae  it  one  ;  but  adjudged  that  it 
was  ft  fee. 

Adjud;;cd  20.  Devife  of  120  /.  legacy  to  be  paid  out  of  10  L  per  ann.  within 
oaSed^^*  a  year,  and  devifed  the  lands  to  A.  The  will  has  not  the  word 
though  the  p^YJ^gl  A.  has  fee,  and  it  is  not  a  condition,  but  a  truft  tof^y. 
iandwai  2  tev.  240.  Adjudged  by  three  juftices,  but  Jones  J.  e  contra. 
10 1.  per      p^^j^^  21  Car.  2.  B.  R.  F.reak  v.  tea. 

•  in.  m  pof-  ^  .  -^ 

lellion,  anxl  30 1.  per  ann.  in  reverfion.  2  Show.  36.  Freak  v.  Lea.  2  Jo.  113.  S.  C. 

adjudged,  and  judgment  affirmed  in  Cam.  Scacc.  Pollexf.  553.  to  560.  S.C.  adjudged, 

and  judgment  a(!irmed  for  the  plaintiAi  viz.  that  a  fee  did  not  pafs  i  but  1  Show.  42 .  fays,  thai 
this  feems  a  miftake. 

21.  A.  being  feifed  of  loL  per  ann,  lands  in  pojfejjionj  and  Ac 

[226] 

iaiius,   oAiu.  u^viic^B  ^u  i.    uj  \^0  ixj  us:  yaiu  m    i'luv  ycui  ^y  una  ^u  <•    *v 

Z>.  to  be  paid  in  thefpace  of  two  years  out  of  his  lands ;  and  having 
two  fons,  W.  his  eldeft  and  R.  the  younir^r,  dcvifes  all  his  lands  to 
fif  who  did  not  fay  the  legacies  within  die  time.*  The  court  all 

agreed, 


•I 
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igrccd,  that  a  fee  was  dcvifed,  becaufe  it  did  appear  that  the  fum 
to  be  paid  was  more  than  the  profits  oF  the  land  would  amount 
unto  in  that  time.  Frcem.  Rep.  479,  480.  in  pi.  657.  Trin* 
1679.  Reake  v.  Lea. 

22.  Devife  to  A.  and  hU  bars  for  ever,  provided  always  and  on 
condition  that  A.  pay  to  B.  100 1.  within  fix  months  after  21  years 
of  age^aud  for  detault  he  devifed  the  bnds  to.  B.  and  her  heirs: 
Ana  further'  m^  will  is,  that  if  J.  happens  to  ^le  without  ijfue^  the 
100 1.  to  B.  firft  paid,  the  remainder 'ov6r  to  C.  and  D.  this  wa^ 
but  cftate  tail.  Raym.  425.  Hill.  32  and  33  Car.  2.  B.  R, 
wiMbn  V.  Dylbn  and  Kipping. 

23.  A.  devifed  lands  to  C.  and  his  heirs  for  ever\  but  if  he  die 
leaving  no  fon,  then  he  devifed  them  tofuchfon  cf  B-  as  Bijhould 
hominatey  charged  notwithjianding  with  fuch  annuities^  legacieis,  and 
}>ayments  as  hereafter  fpecifiedj  and  for  want  of  any  fon  of  B.  thei^ 
to  the  eldeft  fon  of  D.  charged  as  aforefaid\  and  gave  his  leafcs  to 
W*  R.  and  T.  S.  in  truft  for  the  benefit,  of  B.  for  life,  and  aftef 
B's  death,  in  truft  for  all  B's  children ;  and  the  truftees  to  renew 
the  leafes.  And  if  the  truftees  (bould  not  provide  money  enough 
for  that  purpofe  within  a  month  after  demand,  that  the  trujiees 
might  mortgage  any  of  the  lands  of  inheritance  to  rcncW  the  hafes^  ' 
and  appointed  B.  the  executor  to  pay  A*s  wife  200  /,  a  year  for  life 
half  yearly^  without  any  deduction  whaifoever^  and  fei)era1  other 
iegacieSm  H.  was  lilcewife  A's  heir  at  law,  and  made  renduary 
legatee.  C.  died  an  infant,  without  ifTue,  in  A's  life-time,  and  A\ 
died  without  iflue.  B.  proved  the  will,  and  pofTefled  perfonal 
eftate  fufficient  to  pay  all  the  d^te  and  legacies,  and  paid  them  ac-^ 
Cordingly,  leaving  the  plaintiffs  his  daughters  and  heir.  D*  had 
two  fons,  E.  (the  now  defendant)  and  f .  who  were  livine  at  A's 
death  ;  and  the  oiieftion  was,  whether  £•  the  eldeft  fon  of  D.  toolc 
any,  and  what  eitatc  ?  And  Lord  Somers  was  of  opinion,  that  he 
took  only  an  cftate  for  life,  and  no  more  ;  for  if  lands  are  given 
to  a  man  generally,  without  limiting  for  what  eftate,  this  maices 

but  an  eftate  for  life,  unlefs  it  appears  plainly  that  teftator  in-  '' 

tended  a  greater  eftate,  which  it  does  not  here :  and  the  tncniti 
dire^cd  to  be  paid  by  him  Cannot  inlarge  it ;  for  they  do  not  any  of 
them  affect  his  perfon^  and  fo  can  only  take  an  eftate  for  life*   Chan* 
Prec.  07.  Hill.  1696.  Fairfax  v»  Heron. 

24.  If  a  will  is  made  hy  feme  corvert  of  lands  of  inheritance  to 
J.  S.  and  the  haron  ditfs^  and  then  the  wife^  though  her  intenlion 
is  plain,  and  though  after  the  deceafe  of  the  baron,  when  (he  be- 
came fui  juris,  flie  might  have  devifed  the  lands  to  J.  S.  or  by  A 
repuhUcatton  have  m.-ide  the  rormer  will  good,  yet  it  is  not  rc- 
lievable  in  equity;  per  Ld.  K.  Wright.  2  Vern.  475«  I^iU-  I704« 
in  cafe  of  Claverlng  v.  Clavering. 

25.  A.  feifcd  in  fee,  made  his  will,  and  gave  feveral  perfonal  B«  JTcIr 
legacies,  and  among  other, /iJ/zr  coats  to  four  poor  beys  of  the  parijh  ^^•J*  ^'' ' » 
•fj.fo'r  every  and  then  devifed  all  his  lands,  tenements  and  hereJica-  ^.^rd  h.  f- 
.mcnts  whatfoever,  and  likeWife  all  his  goods,  chattels,  money  and  Ouament 


wc  rii- 


perfonal  eftate  to  M.  .his  wife,  and  made  her  executrix,  and  lef}  f 
loooi  perfonal  eft. itc.    Per  Cur.  this  dw^vjfe  to  M.  was  a  fee,  be-  -.^-e^b^  -- 
Vol.  VlIL  i>  .     c^iifs 
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i7i3.Ackt'  A.   he  paying  my  debts  and  legacies  and  niakes  him  executor* 
land  V.         Per  Trevor  Ch.  J.  this  paffes  a  fee.     i  Salk.  239.  pi.  18.  Hill.  8 


fo  large  a  caufe  it  was  fuhjiSi  to  a  perpetual  charge*  2  Salk»  685.  PaTch*  4 
&'hc     Ann.  B.  R.  Smith  V.  Tyndall. 

was  not  ratl<:rie<i  to  fix  the  charge  upnn  Che  land.    Adjudged  a  feew    it  Mod.  im.  S.  C* 

'   And  refer ving  10/.  sxytar  to  bepAtd  to  the  ahns-b'mjti  df  A^for  ever,     HoIl's  Rep.  235.  S.  ^.mimtm 

401.  a  year,    il  Mod.  T02.  S.  C. 

*  S.  P.  per  Gould  J.  but  Powell  J,  feemed  to  doubt  of  that,  but  held  it  a  fee  ftpon  die  reifon 
of  the  perpetuity.    Holt's  Rep.  236.  S.  C: 

26.  In  a  fpecial  verdic^  the  cafe  was  found  thus.  A*  by  his 
will  devifes  lands  to  B.  and  then  bequeaths  legacies ;  and  after  two 
or  three  legacies  to  difFerent  perfons,  he  gives  5  /.  to  C.  and  direSis 
25,  to  pay  tt^  but  gives  him  two  years  time  to  pay  it.  The  jury  iini 
the  lands  to  be  50  s.  per  annum  \  and  the  queftion  was,  what  eftatc 
B.  had,  whether  for  life  or  iji  fee.  And  adjudged  to  be  a  fee# 
For  that  the  devife  here  was  a  fum  in  grols,  and  a  debitum  in 
prafenti  folvend^  in  futuro ;  and  it  was  a  fum  certain  to  be  paid  by 
B'.  at  all  adventures,  whether  the  land  yielded  full  5L  or  not; 
and  fo  not  like  the  cafes  where  the  fum  devifed  is  to  arife  out  of 
the  proiits,  &c.  li  Mod.  208.  pi.  11.  Hill.  7  Ann.  B.  R.  Reeves 
V.  Cjower  in  C.  B, 

27.  A  will  run  thus,  vi^.  I  devife  all  my  lands^  tenements^  and 
48  "*1  hereditaments,  to  A.  Item,  I  devife  all  my  goods  and  chatties, 
era!  Hill,     ttioncy  and  debts,  and  whatfoiver  elfe  I  have  not  before  difpofed  of  to 

tig  my  debt 
Ch.  J.  this 
Caiic.1feems  Ann.  C.  Bk  Hopewell  vw  Ackland. 

to  be  S.  C.  and  is  thus>  viz.  A.  by  will  devifed  to  his  brother  R.  all  his  lands^  tenements  and  here* 
ditaments,  and  all  his  perfonal  eftare)  and  whatever  elfe  he  had  in  the  world*  and  m.ide  him 
executor,  definng  him  to  pay  his  debts  and  legacies.  On  a  fpeci.il  verdiA  in  C.  P*  adjudged  the 
inheritance  paifed  lly  this  devife ;  R.  the  .devifee  was  the  tcftacor's  younger  brothery  aod  J.  bts 
clUeft  brother  leA  a  daughter. 

28.  A.  has  a  fei-ftmple  tn  d  tight-houfe^  and  Ct  term  for  years  in 
land  adjoining  to  it*     He  makes  his  will,  and, thereby  gives  to  bis 

fon  Henry  And  to  his  affigns^  all  his  efiate  and  interejl  in  the  light- 
•    *         houfe-t   lands^   tenements^  and  appurtenances^  thereunto  belongings 
(tpon  truft,  that  he  pays  out  of  the  rents  and  profits  of  the  term, 
during  the  remainder  thereof,  200X  per  annum.     Henry  takes  a 
fee  fimple  in  fuch  part  of  the  premifTcs  wherein  the  teftator  had  a 
,  iee  iimplC)  and  a  tCrm  for  ninety»-nine  years  in  fuch  part  of  the  prc- 

milTcs  wherein  the  teftator  only  had  fuch  term.    Barnard.  Chan. 
R.  311.  Hill.  1740.  Villiers  v.  Villiers. 


(T.  a)     Eftate  for  Life  in  Tail,  or  Fee,  by  the 

Word  Eftatc,  or  Land,  &c. 

I.  A  Having  three  fons,  devifed  his  lands  to-  his  three  font 
-^^  •  equally  to  he  divided^  they  have  fee-fimplc,  for  if  the  younger 
had  no  fees  they  could  not  have  eftate  equal  with  the  eldert  for 
he  has  fee.  Cited  Het.  64.  per  Harvey  J.  to  be  refolved  the 
17  Eliz.       .  '  . 

a.  Devife 


I 


VtMite,  227 

1.  Dcvife  that  his  eldeft  Jon  JhouUtake  the  profits  of  the  lands  3!^.  316. 
V}ith  his  executors^  till  his  youngeft  fon  ihould  come  to  the  age  of  P^-  ^^^' 
twenty-two  years,  and  that  then   the  youngeft  fon  fliould  havie  fjdem"^'^* 
the  land  to  htm  and  the  heirs  of  his  body,  per  Cur.    The  eldeft  veibis.«— « 
fon  has  fee  till  the  youngeft  is  twenty-two.     Le.  lOi.  pi.  130.  Vid.aMod. 
Pafch.  30  Eliz*  B.  R.  Gates  v.  Halliwcll.  ^^^^3.  the 

-Taylor  v.  BitiUal  where  it  is  adjudged  that  Che  general  heir  To  taking  had  oply  eftace  for  years 
till  Che  devifee  ihould  or  might  be  of  age* 

3.  Devife  of  loTtd  to  J,  without  further  words  is  eftate  for  Sodevife 
life,  becaufe  the  will  would  otherwifc  be  void,  which  was  not  the  ^f  ^JIS 
intent  of  the  devifor;  for  the  devifee  cannot  be  tenant  at  will  to  ajig,:£es,pcr 
the  *  devifor,  becaufe  he  is  dead  and  fo  his  will  is  determined ;  ^oke  Ch. J. 
though  in  cafe  of  a  grant  it  is  otherwife.     Arg.  2.  And.  13,  14.  ?8o*^f^*s  it 

was  adjudged  in  C.  B.  and  B.  R, ' 

4.  One  copartner  devifed  to  a  ftranger  all  her  part  and  pur*     L^^"J 
party  without   expreffing  what   eftate  the   ftranger  ihould   have, 

cited  per  Jones  J.  and  faid,  that  this  was  adjudged  only  an  eftate 
for  life.    Lat  40.  Tnn.  2  Car. 

5.  A  devife  of  all  his  ejlate  pafled  all  his  lands.     Sty.  308.  Mich* 
1651.  cites  Johnfon's  cafe. 

6.  All  my  tenant-right  lands  give  onJy  eftate  for  life,  but  all  »  Lev.  91. 
•my  tenant-right  ejlate  gives  an  eftate  in  fee*     i  Mod.  loi.  pi.  f^f'^w^'^* 
5^  Per.  Hale  and  Wild.  Mich.  25  Car.  2.  B.  R.  Wilfon  v.  Ro-  wJr°ds  * 

bin(bn»  tenant** 

right  eftate 
held  accordingly.— Frecm.  Rep.  112.  pi.  133.  S.  C.  the  court  feemed  that  it  palled  a  fee- 
fimple,   fed  adjornatur.— -«-^3  Keb.  245.  S.  C.  and  fame  diverfity  agreed  per  Cur.  .3 

Mod.  46.  Arg.  cites  S.  C.  adjudged  Co  be  a  fee  fimple.  S.  C.  cited  Skinn.  194.  Arg. 

7.  That  J.  S.  (hall  fell  my  land^  he  (hall  fell  the  inheritance.  ^^^*  ^lu 
1  Mod.  190.  pi.  21.  per  Windham  and  Atkins,  Mich.  26  Car.  2.  ^"^* 

C.  B.  cites  Kelw.  43,  44.  19  H.  8.  9.  [but  it  fhould  be  Trin. 

^7  H-  7.J 

8.  A  Devife  of  divers  legacies  in  money  and  then  followed  a 
devife  of  lands.  Ml  the  rejl  and  refidue  of  my  money ^  goods^ 
and  chaitelsy  and  other  ejlate  whatjoever  I  give  to  J.  S.  whom  I 
make  mv* executor ;  the  teftator  had  other  lands ;  per  Finch  K. 
Decreed  that  the  other  lands  do  pafs.  Chan.  Cafes,  262.  Trin* 
%*]  Car.  2.  Tirrel  v.  Page. 

ufe  I 

joevi  .     ^  ^       ,  ,  .      .  .     J 

my  debts  and  legacies  therewith'^  carries  a  fee.     2  Show.  328.  pi.  A^>*e  of  his 

' 336.  39S-  pl-  367.  Mich.  36  Car.  2.  B.  R.  Lane  v.  Hawkins.         Jothi!!!e^ 

nfhaifievtr  be  gives  to  his  nvift,  whom  he  made  executrixy  this  gives  a  fee.    2  Vem.  564.  pi,  51a. 
Ifich.  1706.  Murrey  v.  Wife.—- — Ch.  Prec.  264.  S.  C.  ' 

10.  /  bear  J.  S.  is  inquiring  after  my  deaths  hut  I  am  rejoived  to  3  Mod.  46- 

have  him  nothing  but  what  his  father  left  himj  but  I  leave  all  my  f^^^a^^^i^l^ 

ejlate  to  my  wife\  there  the  wife  took  all  the  real  eftate,  and  the  \i  ,,iViiiy 

reafen  was,  becaufe  of  the  other  words,  which  ihew  he  meant  to  appeau 

«dude'thc  heir  at  law.     12  Mod.  594.  in  cafe  of  Shaw  v.  Bull  |^^^;j^  .^^^ 

S  2  circs 
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tendd        cites  3  Mod*  45.  [Trin.  36  Car.  2  B.  R»]  Reeves  v.  Wln« 

J.  s.  anJ      n'ngton* 

therefore  he  can  take  nothing  V>y  this  will,  an<l  that  dcvifee  has  an  eftate  in  feefimple;  for 
the  worvls  (all  my  cftaie)  are  fnfficicnt  to  pafs  the  fame,— —2  Sliow.  249.  S.  C.  and  the 
Lord  Ch.  J.  at  the  trial  (which  was  on  an  ifTne  dire^ed  out  of  chancery)  faid  that  douhilcfs 
thefe  words  in  a  will  will  carry  an  rftate  in  fee  and  not  barely  for  life*— ^Skinn.  Z93.  pi.  7. 
Anon.  S.  C.  argued,  and  the  court  inclined  that  the  wiTe  had  a  fee  fimple. 

4  Mod 89.  II.  A.  felfcd.  in  fee  of  a  mefluage  and  alfo  of  copyhold  land» 

Horner?  "lakes  his  will  and  in  it  are  thefe  words  j  all  the  reft  if  my  eftate^ 

s.  C.  arl  whether  freehold  or  copyhold^  I  devife  one  third  part  to  my  wife^  and 

gucd,  fid  the  rejl  to  my  children.^  equally  to  be  divided  between  them.     Ser- 

— "skinn.  i^^"^  Trindcr  argued,  that  this  carried  a  fee,  the  word  eftate,  in 

lo^.s.c.  legal  fignification,  being  the  intereft  which  he  had  in  the  land; 

cited  hy  the  fed  altera  parte  minime  parat*  adjornatur.     Show«  «348.  Paich.  4 

7^T       ^^^'  ^  ^-  ^^^^^  V.  Homer. 

firmed  to  be  adjudged  tliat  all  pafled  to  the  wife  in  fee,  and  that  it  was  fo  enjoyed  accordingly 
*  ex  fua  certa  icieniia.— —  Swinh.  i ;2.  i  ^7,.  cites  S.  C.  and  fays  it  was  held  tliat  the  word  eft^c 
ninfl  in  a  le^l  fitrrtitication  comprehend  the  intereft  he  bad  in  thofe  lands  and  by  confequence 
pafs  an  eilntc  in  fee. 

|229J       j2.  One  devifed  all  his  tcnant-rJ^htM  Dale ;  if  he  had  no  other 

MiM  'lor  f^'^c^^^d  *"  ^^^'^'  't  flia^l  pafsj  fecus  not.  12  Mod.  594,  Per 
-JI3  Kei).  Powell  J.  Mich.  13  W.  3.     la  cife  of  Shaw  v.  Bull. 

i4i,  145. 

7  he  words        1 3.  Inheritance  (hall  pafs  without  any  other  circumftances  to 

rf>LT^^in  a  "^^^fcft  **»s  intent  meerly  by  devifc  of  his  ejiate,     6  Mod.  X09. 

xviU  pals  Hill'  2  Ann.  B.  R.  per  Holt  Ch.  J.  in  delivering  the  opinion  of 

both  the  the  court  in  cafe  of  Bridgwater  (Countefs)  v.  Duke  of  Bolton. 

thiiii;  and 

all  Che  tefljror's  interefV  therein,    i  Salk.  2.6.  S.  C.  ■   ■  .Gibb.  xo.  Arg.  cites  S.  C  refolvcdy 

Tliji  all  my  cft.Ut-S  and  l:oitdi'.a:vi^nii,  in  a  will  giv»  a  fere. 

14.  As  touching  the  zvordly  ejlate  it  hath  pleafed  God  to  be* 
fiow  upon  mc,  /  give  the  fame  in  manner  folhwing^  Item  I  give 
to  tny  coiifiti  T.  5.  all  thtit  my  parcel  of  land  lying  in  fFialtbam- 
ylOby  (being  the  lands  in  quelHon)  Iteniy  I  give  to  my  faid  coufin 
T.  S.  my  wcaring-apparcly  linncv.y  hooks^  with  all  other  my  eftati 
wiatfocver  and  where focvcr  not  htrAn  before  given  and  bequeathed, 
and  him  the  faid  Tl  &,  I  make  thefole  executor  of  this  ray  will  for 
performing  the  fame.  It  was  urged,  that  here  he  gives  only  his 
apparel,  linnen,  books,  with  his  other  eftate,  which  muft  be 
conftrued  with  his  other  eftate  of  the  fame  nature,  and  not  an 
eftate  of  an  higher  nature.  Then  here  the  eftate  was  copyhold, 
which  pades  by  the  furrender,  not  by  the  will ;  and  when  he  fur- 
rcndcis  to  fuch  ufes  as  fliould  be  declared  and  expreffed  by  his 
will,  and  in  the  claufe  by  which  he  dcvifes  the  copyhold  he  gives  it 
to  T.  S.  only,  without  faying  any  thing  of  his  heirs ;  it  would  be  a 
forced  ronftrucflion,  that  the  words  (with  my  other  eftate  not 
before  bcoueathcd)  ftiould  enlarge  the  eftate  before  exprcfsly  li- 
hiitcd  to  i\  S.  and  after  thefe  words,  he  adds  (him  I  make  my  ex- 
ecutor for  performing  my  will)  which  words  import,  that  he  in- 
tended nothing  for  him  oy  this  claufe,  except  fuch  eftate  as  bc- 
longt:d  to  an  executor^     But  the  court  held,  that  when  he  gave 
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aDlfwiiatlbever,  that  comprehended  all  that  he  had  real  or  pt^rfonal 
eftate ,  and  when  he  had  furrendered  to  the  ufes  declared  by  his  - 
will>  the  will  (hall  have  die  fame  conftru<5ikion  as  if  ii  had  pafleJ 
the  land  itfelf.  Adjomatur.  But  afterwards  the  plaintiff  was  ad« 
mitted  to  judgment  Comyns's  Rep.  337,  340,  pi.  171.  Pafch* 
6  Geo.  C.  B.  Scott  v.  Alberry. 

X  5.  A.  feifed  of  land  in  fee  and  pofiefTed  of  a  perfonal  eftate, 
gaiKc  (me  third  part  of  all  his  eftate  whatfoever  to  his  xuife  M,  and 
devifed  to  B*  bis  fin  and  his  beirSy  two  thirds  of  all  his  real  and 
perfinal  efiate  upon  condition  to  pay  his  debts*  It  was  held  by  Ray-r 
mond  and  Eyre  Ch.  J.  and  Jekyl  Mafter  of  the  Ralls,  without, 
difficulty,  that  by  thofe  words,  a  third  part  of  the  lands  paiTed,  but 
they  conceived  that  the  wife  fhould  only  have  an  eftate  for 
life  therein,  the  word  eftate  being  rather  h  defcription  of  the  thing 
itfelf  than  of  the  intereft  in  it,  and  by  the  next  claufe  it  appeared^^ 
that  where  the  teftator  intended  to  give  a  fee  he  took  care  to  add 
the  word  (heirs)  to  the  word  (eftate.)  2  Wms's  Rep,  335.  pL  96. 
Hill.  1725.  at  the  council.  Chefter  v.  Painter. 
'  16.  A  devife  of  all  my  worldly  ejiate^  as  well  real  as  perfinal^ 
comprifes  all  he  had  in  the  world  and  gives  a  fee.  2  Vern.  690, 
691.  pi.  6x5,  Trln.  17 1 5*  Beachcroft  v.  Beachcroft. 

17.  A  devife  was,  viz.  I  give  and  bequeath  all  my  lands  and  ^I'Mfthe 
ijlate  in  C.  in  N.  with  the  appurtenances  to  fK  E.  of  St.  M.  Efq ;  ^^^^"^ 
diis  gives* a  fee.    Abr.  £qu.  cafes  178.  pi.  i8.  Pafch.  1729.  aUhis^w 
Barry  v;  Edgworth*  ,  <^  'A'"  ^ 

Mailer  of  the  Rolls  thought  it  would  not  have  pafled  the  feei  but  would  have  been  taken  ac- 
cording  to  the  common  acceptation  fur  his  land  at  fuch  a  place.     Ibid.  S.  C. 

a  Wms's  repons  514.  S.  C.  decreed  at  the  Rolls,  and  his  honour  faid,  that  the  law  feemed 
liettled  in  this  poin:  by  the  cafe  of  Bridgwater  (Cuuutefi)  v.  D.  of  Bolton.  ^\  o^q\ 

18.  A.  made,  his  will  thus,  viz.  As  touching  my  worldh  ejfate^ 
l^c,  I  difpofey  i^c.  thereof  as  followsy  imprimis,  I  give  mv  eftate  at, 
&c.  to  6.  item,  I  give  my  eftate  at,  &c.  to  C.  and  tnen  follow 
thefe  words.  Item,  /  give  to  M,  all  my  eftate  at  N.  ^c.  with  all  my 
goods  and  chattUs  as  they  now  Jlandfor  her  natural  lifry  and  to  my 

''        '""        '^      ■        '    thy  if  he  will  but  change  his  name  to    ^ 

\ly  20/.  to  be  paid  him  for  his  life  out 
give  M.  utan  my  nephew* s  refufing  to  cipange 
namey  to  her  and  her  heirs  for  ever.     The  queftion  was,  whether 
T.  D.  was  intended  to  have  an  eftate  for  life  only,  or  in  fee  j 
Ld.  C.  Talbot  was  of  opinion,  that  thofe  introduftory  words  prove 
the  teftator  to  have  had  his  whole  eftate  in  view,  and  that  talcing 
ihe  words  in  the  firft  fenfe  will  make  only  a  partial  difpofition  and 
leave  a  chafm,  whereas  taking  them  in  the  laft  fenfe  will  make  a 
compleat  difpoHtion  of  the  whole,  and  that  this  claufe  of  the  de-» 
vife  to  M.  and  T.  D.  depends  upon  coriftrudtion  of  the  word 
eftate,  which  will  be  clear  from  the  fenfe  he  hath  taken  it  in 
through  all  the  other  parts  of  his  will,  where,  whenfoever  he  has 
ttfed  it,  he  has  meant  thereby  to  pafs  the  inheritance,  and  though 
the  word  (eftate)  in  common  fpeech  may  not  mean  an  inheritance, 
yet  it  is  clear  he  has  meant  it  fo  here ;  and  though  the  limitation 
t^  Mf  ii)  the  firft  ii^ftance  was  for  lifes  yet  tl^e  devife  to  T.  D.  was 
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in  general  Wordd,  be  thought  this  could  make  no  drfference,  and 
that  no  great  ftrefs  could  be  laid  upon  the  incorro£i  wording,  simI 
that  the  intent  plainly  appearing  to  pafs  the  inheritance,  he  de<^ 
creed  an  eftate  in  fee  to  T.  D.  Cafes  in  equity  in  Lord  Talbot's 
tinie«i57.  Mich.  1735.  Ibbetfon  v.  Beckwith* 

19.  The  words  (1  devife  all  my  temporal  eftate )  arc  the  finnc  as 
.  (I  devif^  all  my  worldly  ejiate)  and  pafs  a  fee  and  this  is  the  f^n- 
er,  where  it  is  afterwards  faid^  all  the  reft  ef  my  real  ejiate  the 
'word  (reft)  being  a  term  of  relatioA.     3  Wms's  Rep.  295.  Trin* 

J  734.  Tanner  v.  Wife. 

20.  Lord  Chancellor  faid,  be  did  believe  that  there  were  cafes 
where  this  word  ejiate  has  been  l)eld-t§jignijy  barely  the  land  itfe^* 
But  all  thefe  cafes  depend  upon  their  particular  circurn/iancesy  and 
the  evidence  of  the  teftator^s  intention  arifmgfrom  thefe  cireunfftanm 
4es*  Where  the  words  were,  viz.*  fVhat  I  have  I  intend  to  fettle 
in  this  manner^  This  {hews  that  he  intended  to  difpofe  of  his 
whole  iotereft  in  the  premises,  and  it  is  as  ftrong  as  if  the  teftator 
had  iaid,  all  my  eftate  I  difpofe  of  in  this  manner;  and  the  cafe  is 

,    *  (Ironger  becaufe  of  the  word  fettle,  by  this  expreffion  the  teilator 

ihews  his  intent  to  make  a  fettlement  of  his  whole  efl:;M:e*  Bar«' 
nard.  Cham  Rep.  14^  15.  Pafch.  1740.  TuiFnell  v.  Page. 


[231  ]  (U.  a)    Eftate  for  Life,  in  Tail,  or  Fee,  by  the 

Word  Heir,  or  each  other'«  Heir. 

J.  TN  E  V I S  E  Xo  A.  and  his  wife  et  hieredi  de  corhare  (^  uni 
^  hatreds  tantumwzs  ^judged  an  entail,' per  Halp  Ch,  J. 
Vent  228,  cites  39.  Aff,  20. 

%.  Devife  to  A.  for  life  remainder  ta  B.  and  his  heirs  males  is 

a  fee  and  no  entail.     Cro.  £•  478.  in  cafe  of  Abraham  v.  Twigg 

cites  9  H.  6.  25. 

A  ^  Pal***        3'  Note,  if  a  man  has  ijjue  three  fons  and  devifes  his  hmd^  and 

^l^[        *  Bkewife  one  part  to  two  of  the  Jons  in  tail^  and  other  part  to  tht 

third  fin  in  tally  and  that  none  of  them  fell  any  party  but  that  each 


fhaU  he  heir  to  the  other^  and  dies  i  in  this  cafe,  if  one  dies  without 
ij^uey  his  part  ihall  not  revert  to  the  eldeft  fon,  but  fljall  remain  to 
the  other  fonsj  for  thefe  words  (that  each  (hall  be  heir  to  the  odier) 
implies  a  remainder^  becaufe  it  is  one  will,  which  fliall  be  intended 
and  adjudged  according  to  ^he  intent  of  the  devifor*  Br.  Devife,  pi. 
38.  cites  7  E.  6. 

4  Le.  37.  4.  Devife  that  the  wife  fhall  take  the  profits  of  his  land  till  M. 

pi.  lor.        his  daughter  and  heir  come  to  the  age  of  fixteen  years,  and  ifM. 

«f«  s!c  ^'^^  ^*^^  7'  *•  ^^^^^  *^  *^''  *"'*•  Manwood  held  that  this  is 
in  lotidem.  eftate  in  tail  to  M.  But  Mounfon  and  Harper  held,  that  it  is  but 
verbis.—     eftate  for  life.    3  Le.  55.  pL  80.  Mich.  15  Eli^t  C»  Bt  Coniers's^ 

lbid.2tj.        ^jJJ.^ 
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5*  If  a  devife  be  made  to  A*  fvr  Ufi^  and  after  to  the  heir  (f  Devifeto    < 
A.  for  lift  and  fo  from  heir  to  heir  for  ever  for  lifr.     Here  are  two  ^J^/^'* 
eftates   for  lifie  and  the  other  devifees  have  fee;  for  eftates  for  litbar*'^^'^ 
life  cannot  be  limited  by"  general  words. from  heir  to  heir,  but  (in  the  fin- 
by  fpecial  words  they  may ;  per  Wray  Cb.  J.  Le,  258.  pi.  345,  g"jA^j{J|^™' 
iS  Eliz.  B.  R«  in  cafe  of  Manning  v.  Andre W8«  aii  eftace  ^ 

in  fee,  but  if  it  be  ond  to  tbg  hiirrc>ffncb  heir,  (fuch)  there  is  a  cootingeitt  reroalader ;  per  HoU  Ch. 
J.  Skin*  559.^-Heu'is  mmcm  coUt^ivum  and  in  a  will  cojitauos  heirs  aaUheiiv  of  tlie  heir  ansi  givM 
a  fee.    Skin.  563, 564.  In  cafe  uf  Beviituu  v.  HuiTey. 

6»  Devife  to  J.  for  life,  and  fo  after  to  every  ferfoft^  that  JhouU 
he  his  heir^for  life  onfy^  this  was  adjudged  eftate  in  pofleifion  to  A, 
and  remainder  for  life  to  the  next  heir  and  not  to  any  rnore.  Mo. 
371.  Arg.  cites  28  or  18  Eliz.  C.  6.  Haddon's  cafe. 

7.  A.  feifed  of  lands  in  queftion,  had  iflue  B.  C,  and  D.  and  ^^'  ^^4' 
had  other  twenty  acres  of  land  in  fee,  and  devifed  to  C,  ten  acres  s!wk^°' 
of  the  twenty,  and  to  l3.  the  other  ten  acres.     And  then  deviC?d  purnci. 
to  B.  his  other  lands,  (the  lands  in  queftion)  and  faid,  that  when  S.  c.  Mich, 
Bt  fiiould  die  without  heirs  of  his  body,  that  C.fieuld  be  his  heir^  c!  B^^the 
and  D.  ihould  have  his  part,  and  if  either  C.  or  D.  ihould  die,  that  teftatorwas 
then  one  of  them  Jh:uld  be  the  other's  heir^  and  died ;  B,  died  f«»f«d  of 
without  iflue.     C.  died  leaving  iflue  E.  upon  whom  D.  entered,  f^j*^[|^j  ** 
but  adjudged  for  E.     If  by  my  wiH  I  appoint,  that  y*  S.  Jhall  be  iffue  three 
heir  of  my  land^  he  ihall  have  it  \vi  feej  for  fuch  eftate  as  the  an-  fonsand 
ceftor  had,  fuch  he  is  to  inherit,  and  therefore  the  (aid  word  (heir)  ^^^'^^^ 

in   the  latter  claufe  between  C.  and  D.  fhall  give  an  eftate  for  one,  part 
life  to  the  furvlvor,  becaufe  the  brother  to  whom  he  is  made  heir  to  another, 
bad  but  an  ♦  eftafe  for  life  before.     Hob.  75.  pi.  93.  Hill.  II  Jac.  ^^^^'^''j^f 
Spark  V.  Purncll.  third,'^aad* 

devifed,  that  if  any  die  without  iffuethat  the  other  fhould  be  his  heir.  Tl.is  was  adjudged  an 
eftate  tail  in  each,  :inU  a  tee  fimple  by  the  word  (hcir)  to  the  other.  And  fays  it  was  fo  ad- 
jud^edj  Hill,  jz  EI12.  C.  Q.  in  Carter's  cafe  '  ^\ o  ^o'K 

8.  A  devifes  that  B,  JhaU  be  his  heir  \  C.  devifes  lands  to  A«  TheVe 
^nd  his  heirs.  .  B.  fhall  have  thefe  lands  as  heir  to  A.  Arguendo.  "^^^^^  8»vo 
7.  Sid.  27.  cites  i  Car.  Rot.  189.  alias  149.  Sander's  c.;fe.  Agreed 

*  Avg.  and  faid  it  had  been  fo  adjadged  hax.  9* 

9.  The  &ther  having  three  daughters  A  5,  and  C.  devifed  his  sKeb-sSg. 
lands  to  bis  wife  till  his  heir  came  of  age^  paying  to  his  heir  lO  /.  per  Jjjif/ged.-i 
emn»  and  to  his  other  children  20  s.  a-piece  to  the  fame  time,  s.c  cited 
Item,  he  deviled  to  his  two  youngeft  daughters  B.  and  C.  140 1  a-  ^'  ^* 
pieces  and  that  if  A.  bis  heir  dies  without  heirs  before  ^i,  fo  that  i^^pl^eo, 
the  lands  ihall  come  to  B.  then  ihe  to  pay  the  1 4.0 1.  which  was  de- 
vifed to  her.     The  court  held,  that  A.  ihould  have  all  the  lands, 
cxduiive  of  her  iiilers,  by  the  words  in  the  will  calling  her  his 

}ieir,  and  frequently  in  the  will  mentioning  his  heir  in  the  iingular 
jiumber;  but  by  the  lail  words,  ^  If  A.  his  heir  dies  without  heir, 
^  fo  that  the  land  fhall  come  to  B.  then  B.  to  pay  the  portion 
^  which  ihe  berfelf  ought  to  have  had,"  \s  only  eftate  tail,  ^uid  not 
{I  fee  iunple,  9^  Ley.  162.  HiU.  27  &  2S  Caf.  %%  B«  fU  Tilly  v« 
^ollicr« 

S  4  10.  A« 


23^  S)0Wffc 

10.  A.  dcvifeth  t^  B.  and  C.  brother Sy  fevefal  parcels^  and  if 
fitber  die^  that  the  other  Jbmdd  be  his  beir\  B.  diet*    The  queftio^ 
ivasy  whether  C.  ihould  have  the  fee^  or  only  an  eftate  for  life  I 
Aiid  to  that  this  diverfity  was  taken,  that  when  a  fee  was  devifej 
to  A«  and  that  if  A.  died  IJ,  (hoidd  be  his  heir,  (hei:e  B.  ihould 
have  a  fee ;  but  when  A.  had  but  an  eflate  fpr  life. by  the  devife. 
there  B»  ihould  have  but  for  life  by  way  of  executory  devife,  cites 
Hob.  75.  1  Roil    836.     But  Serjeant  Maynard  faid,  that  when 
the  cafe  is  betwixt  brothers^  there  thefe  words  may  pafs  an  inhe- 
ritance, becaufe  they,  by  intendment,  may  be  heirs  to  one  another; 
but  if  the  cafe  were  betivixt  Jirangersy  there,  to  fay  that  the  other 
Pull  be  his  heir,  is  no  more  than  to  fay.  that  he  ihall  have  the 
eflate  which  the  other  had  \  but  the  court  mclined  that  C.  fhouI4 
take  but  an  eftate  for  life.     $ed  adjornatur.     Freem.  I^ep.  293. 
pl«  344-  Trin.     1677.     Gynes  v,  Kemfley. 
T>^id.  fays,         II.  Land  wa$  devifed  to  J.  S.  apd  his  heirs  during  the  life  of 
i;.  r  ti.js       ^^  j'^  truflfor  A.  for  life^  and  after  the  deceafe  (f  \hejaid  J.  I  give 
xvtf  r-/cif-  '?  ^P  the  heirs  males  of  the  body  of  jf.  now  living^  who  has  a  ion 
|.v:.tiCam.    named   Bt    A.' takes  only  an  eftate  for  life,  and  the  remainder 
7  "-^'  ^^^    executes  in  B..  2  Lev.  232.  Miph,  30  Car.  2  B.  Jl,     James  v^ 
revtrfai       Richardfon. 

•^  MS  revcrfcd  in  Pomo  Proccmm.— ^— Vent.  334.  S,  C.  accorJingiy.  ^  ■■■»  Jo.  99.  S.  C.  k« 
c.)a!ini5ly. — —Vent.  330.  S.  C.  accordingly,  as  adjudged  in  B.  R.  and  reverfcd  la  Cam.  Scacc, 
hn  do-s  not  mention  the  rcvcrfal  of  the  reverhd  in  parliimcnt.— — a  Vent.  311.  Burchett  v. 
r)urd.int,  a  new  eje^lmehc  was  brought  on  t\it  fame  title,  and  judgment  was  given  accordingly  i^ 
V,  R.  and  ^(Hrmed  in  C^ip.  Sfcacc.  and  afteru*ards  in  the  Houfe  of  Ixwds.  Garth.  154* 

I^.  reject  Vi  Durdant.  $.  C.  afKrnied  in  exchequer  chambert  and  in  parliament.— —-*Cartb.  X55« 
i.r.d  held  clearly,  that  the  \v(>rds  novt  hvin^t  were  fuiUcient  dtf:rlf)ti''n  of  tbep^rftoffS.  %  Lev. 

a  2^  i;i  n  note  Jit  the  end  of  the  cafe  accordingly..  ■  »  Comb.  T53-  5»  C.  but  no  judgment.— *^ 
^v'Mexf.  457  10469.  S.  C.  adjudged  in  B.  R.  reverfed  m  Cam.  Scacc  and  that  reveifal  feverfed  in 
4^' 111.  Proc— — S.C.  cited  by  Ld.  Chancellor*  i  ycrn*  734.  H<11.  i7j^«A-y^.Ci  cited  2  L^« 
i'.aym.  Rep.  873.    P.^fch.*  Ann. 

r  2  3  Q  1  '^'  D^^i'^  ^*  '^*  andfuch  heir  of  her  body  asjhall  be  living  at  hen 
Pcvire  to  ^^^'*>  ^^^  ^^^  default  of  fuch,  remainder  to  B.  is  eftate  tail,  % 
l-Lf^fife,    Vcrn.  324.  pi.  314*  Mich.  1695,     Richards  y.  Bergavenny. 

rt  main((ei'  to  the  bttr  of  hi'simty,  (though  in  the  Angular  number)  is  eflate  taili  but  if  be  goes  on  an^ 
\?\"i,a>iafo  the  beirs  cf  tht  My  of  fucb  beir,  there  A.  is  but  tenant  for  life.'  Ibid.  325.  cice$  Af- 
cTicr's  cafp.  i  Rep.  66.— —te.  257.  pcf  Geofry  J.  in  cafe  of  Mannin§$  v.  Andrews. 

Bubinfonof      13.  Sir  ThoHias  Trollop  devifed  the  manpr  of  A*  /«  ffisfifjft 

^6  5^C ''  fi"  William  for  Efe^  remainder  to  the  heirs  males  of  if  is  body^  rcV 

^  '  *  • '      maiiider  to  htsfecondfon  Thomas  for  Ufe^  and  after  bis  death  to  the 

Jirfl  heir  male  if  his  bodyy  remainder  to  his  third  fon  Chrijiophery  and 

the  heirs  males  of  his  body^  remainder  in  like  manner  tn  tail  to  th§ 

fourthyfffthyixcAoTvs^  -        * 

'     In  an  ejeffcmcnt  brought  on  the  faid  cafe^  Eyre  Cl^.  J.  pror 

nounced  the  refolution  t(  the  court.    The  cafe  entirely  depends 

on  the  will  of  Thomas  Trollop,  eFKnd-father  to  the'  defendant^  and 

the  queftion  arifes  lipon  the  words  following.     He  devifes  the 

inanor  of,  '&c.  to  his  fon  Thomas  TroUopyfor  life  and  after  to  hisfirft 

heir  male  of  his  body  lawfully  begotten,  and  for  want  of  fuch  heir 

male,  remainder  ever.    We  are  of  opinion  that  Thomas  Trollop 

Jjad  by  this  devife  an  eftate  tail,  confequently  the  defendant  is  -enf- 

fitlcdus  heir  male  of  Thoi»as  Trollop,     ill.  We  will  confider  if 

"  ,       ^       •-     •  ■    thq 


l)ie  devife  had  been  to  A.  andibe  heir  male  in  Ae  (ui|ulflr  number* 
2dly,  Whether,  as  an  exprefs  eftate  for  life  is  devUed  before  die 
lieords  heir  male,  it  varies  the  cafe.    3dlv,  Whether  the  word 
ifirft)  makes  any  alteration.    4thlv,  The  legal  operation  of  the 
words  (Vvr  want  ofjuch  heir  male.)    He  comidered  the  two  iir(l 
points  together,  to  A*  for  life,  and  after  to  die  heirs  male  of  his 
body,  remainder  over ;  thejlr/i  devifee  takes  an  eftate  tailj  netwitb'^ 
^anding  the  exfrefs  eftate  for  life^    This  has  been  often  adjudged 
in  a  will,  and  it  is  not  neceilary  now  to  confider  how  it  would 
operate  in  a  deed;  the  words  heirs  are  neceflary  to  make  an  inhe* 
ritance  in  grants.    Litdeton,  Se£l.  i.  It  is  not  to  be  inferred  from 
thence  diat  Litdeton  intended,  that  if  the  word  heir  in  the  fingu* 
W  number,  was  made  ufe  of,  that  it  would  not  be  an  eftate  of  in- 
heritance %  though  Coke,  ift.  Inft.  8.  b.  is  of  opinion,  diat  if  land 
is  given  to  a  man  and  his  heir  in  die  Angular  number,  he  hath  but 
an  eftate  for  life,  yet  that  opinion  of  Coke  is  not  warranted  by  * 
any  thing  in  Littleton,  and  dire£Uy  contrary  to  39  AiT,  S.  20* 
v^ere  lands  were  given  to  a  man  and  his  wife,  and  one  heir  of 
their  bodies.    This  was  held  an  eftate  tail,  which  could  not  be  un- 
lets the  word  heir  in  the  (inguiar  number  gives  it  a  defcendible 
quality;  the  (ame  regiftrum  judicial'  gift  made  to  a  man,  and 
hsreai  mafeulo  held  an  eftate  tail,  and  Co.  in  fo.  i.7,.  a.  feems  to 
be  of  the  fame  opinion,  and  the  reafons  i  {nft.  8.  afe  of  j)o  great 
weight  to  me.     if  a  teftator  gives  to  A.  for  life,  and  after  to  heir 
male,  he  intends  an  eftate  tail,  viz.  a  dependable  eftate,  and  often 
fo  adjudged.     Cro.  Eliz,  313.  Clkrk  v.  Day.  i  Rolls  Abr. 
832.  839.  2  Rolls  Abr.  417.  Moor.  593.  Ow.  198.  (there  is  no 
reiblution  in  that  cafe,'  prout  record  39  Eliz.  Rot.  467.)  Sir  T. 
jTones  iii.  113.  Gould  v.  Goddard,  That  heir  male  is  of  the 
fame  fenfe  with  heirs  male,  i  Bulft.  219.  I  Roll.  Abr.  836.  Stiles 
249.   273,  I  Rolls  Abr.  627.  Pawsey  v.   Lowdale,  a  very 
firohgcafe;  where  heir  in  the  Angular  number  is  nomen  coUec* 
tivum,  and  all  one  with  the  word  heirs^  the  cafe  did  not  turn  upon 
the  words  for  ever. 

Indeed  devife  to  father  for  life*  and  after  to  next  heir  male,  and 

111  ' 

the  heirs  male  of  fuch  heir  male,  this  has  been  held  to  be  only  an 
eftate  for  life  in  firft  devifee,  this  is  Archer's  cafe,  i  Repi.  [66.] 
2  Anderfon  [37.]  But  the  reafon  of  that  refolution  is,  becaufe 
words  of  limitation  are  grafted,  and  annexed  to  the  heir  male,  P  2'^4l 
though  in  the  report  book  the  rcafbn  of  the  refolution  of  that  cafe 
is  £ud  to  turn  on  the  word  (next)  as  defcriptio  perfonae ;  but  this 
is  not  the  true  reafon,  but  the  foundation  of  fuch  refolution  was  as 
aforefaid ;  Hale  Ch.  J.  has  taken  notice  of  the  true  reafon  i  Vent. 
-915*  be^a^ie  the  words  of  limitation  were  aimexed  to  the  word 
heir,  therefore  (heir)  was  taken  to  be  but  defignatio  perfona\  from 
lience  it  appears  tfaat.devife  to  A.  for  life,  and  his  heir  male  in  the 
Angular  number,  and  to  A.  for  life,  aiid  his. heirs  inale  in  the 
t>Iura|  number,  is  the  fame  \  and  although  an  exprefs  eftate  for  life  is 
aevifed,  yet  it  ibali  be  an  eftate  tail,  i  Vent.  214.  King  v. 
.MEI.LING'.  Then  let  us  confider  the  third  point,  whether  the 
Word  firft  varx^  the  cafe,  .we  are  of  opinion  that  a  devlfe  ta  A.  and 

his 


3^4  Deoift.  ^ 

bisfirfi  heir  maUj  ini't9  A»  mti  Us  heir  male  is  the  Jame^  to  d)e 
firftfin  is  different^  for  h»  is  nidi  deficribed  and  will  take  bj  re- 
mainder in  his  father's  life ;  but  heir  male  cannot  take  effe^  till 
after  the  death  of  die  &ther.    The  cafe.of  LovELAtB  v.  Love* 
lACE  Cro.  £liz.  40.  cited  contra  is  quite  difierent,  for  there  it  is 
Miji  ijfke  male^  the  word  eldeft  is  a  particular  unvariable  defcrip* 
tion,  but  the  word  firft  is  not  lb. 
A  writ  of         As  tot  the  4th  poiat»  if  the  preceding  words  were -not  flrong 
Sterwards    •'^^"g^  ^  Create  an  eflate  tail,  thefe  would  be  effeAual  to  carry 
brought  in    fuch  an  eflate,  the  words  for  want  ^ffuch  ifue^  of  if  he  die  without 
B.R.  hue      ijjiiey  or  for  default  of  fucb  heir  maU^  have'^raifed  by  im{dication  an 
fSar^u-     ^^^  ^''*     '  Vent.  230.  Bahley's  cafe,  and  Robinson's  cafe, 
menCytbe     ^3^*     BiFiEJbD's  cafe,  fo  jud^ient  for  the  defendant,  vi4io  claims 
conn  as  heir  male  t>f  the  body  of  rhomas  the  fon*    MS«  Rep«  Trin. 

d«/lf-      1734- C.B.    Dubbcr  V.  TroUdp- 

tcjrwards  the  judgment  was  affirmed. 


(W.  a)     Eftate  for  Life  in  Tail  or  Fee.     By  thq 
Words  to  Give,  Sell,  Difpofe,  &c. 

Cart.  13a.  I.  'T*  H  A  T  J.  S.  flbally^//  my  land.  He  Ihall  fell  the  inherits 
**c.  1    ancc,     I  Mod.  190.  in  pi.  21.  cites  Kehv.  43>  44«  19  H. 

8.  fol.  9.       • 
S.C.  eked         2.  Devife  to  A.  to  give^  felly  and  do  therewith  at  his  will  and 
^Hjl    '^6*   t^^fi^^^y  **  ^^^  funple.     Br.  Devife,  pL  39.  cites  7  E.  6* 

Whifton  V.  Ckytoii^"  ■    Le.  283*  Jennor  v.  Harciy.*— «-Beti<ll.  1 1.  pi.  9. 24  H.  8  Anoa. 

Dal.  5S*pK  3«  A.  devifed  lands  to  his  wife  [ca  intcntione]  to  difpofe  and  em- 
^.  s.  C.  ploy  them  on  her  and  his  fon  at  her  will  and  pUafure  j  per  Dyer^ 
^"-1^1 .  ^^^^^  3"^  WclOi,  this  gives  a  fee ;  and  Dyer  and  Welfli  held^ 
^n1^*  ^hat  the  eftate  ia  her  is  conditional  becaufe  of  the  virords  ea  intcn- 
PaCch.  6  tione,  which  make  a  condition  in  every  devife,  though  not  in 
a*p *bl"^"'  ^^^^^^^U  g*ft  9r  grant,  unlefs  in  the  king's  cafe,^  and  the  words 
three  juf.  amount  to  as  much  as  if  he  had  fjid,  fo  that  (he  ihall  not  give  it 
ticesysnd  over  to  a  flranger,  but  to  hold  this  or  give  \t  oyer  to  his  fon^ 
fccmsjc^c  ui^^  ^j^  pi  ^52.  Pafch.  6  Eliz.  Anon. 

^  Mod.  III.  Hill  z  Ann.  B.  R.  Hole  Ch.'  J.  cites  S.  C.  [but  it  is  mifprinted  there  as  pi.  165 
infteail  of  pL  162.] 

4  La.  41.  4*  JD^ife  t^  his  wife  for  life^  and  after  her  deceafe  to  give  th^ 

pK  no.  fame  to  whomfhe  will\  the  wife  has  but  eftate  for  life,  but  has  au-* 
*'  ^"  ^^       thority  *  to  give  the  reverfion  to  whom  Ihe  pieafe.     Bat  if  an  ex- 

^rb^^"! prefs  eftate  had  not  been  devifed  to  the  wife,  by  the  other  wordi^ 

S.c.citea  an  eftate  in  fee  (hould  have  pailed.  3  Le-ij.  pi.  10$.  Hill.  2Q 
I  Mod.  i|9.  Eliz.  C.  B.  Anon. 

jn  cafe  of 

I/iefev.  Saltingftone.— — Freem.  Rep.  177.  S.  C.  cited. 

L^35  J  5.  Devife  of  copyhold  lands  thus,  I  devife  to  A*mif  houft  in  Mi 
v^iT^  t^  B.  wy  houfe  in  JNl  tg  C.  my  houji  in  0.  Uxxwizx^if  the  faid  A. 
^        '""  B,  and 


per 


S.  andQ  livi  tiU  tbej  an  2X9  and  have  ijfui  of  their  hJUs  law*  Freem. 
ftiUy  begotfeii)  then  I  |ive  the  faid  bouies  /^  /£/i»  oitd  their  heirs  in  ^^^*  '77« 
fWtmer  afirefaid^  h  gtve  and  fell  at  their  pleafure^  but  if  one  die 
without  iffue  d^his  hodj^  Vc.  then  the  other  brothers  or  brother  fhall 
have  all  thefaid  homfes  in  manner  as  aforefaid^  and  if  the  three  die 
without  ijfite  in  like  mannery  then  to  befoul  by  his  executors^  &e*  no 
eftate  tail  is  created  by  the  will^  but  >yhen  they  come  to  their 
lawful  age  and  have  KTue,  the  fee  fimple  is  fettled  in  them>  fo  as 
the  refidue  of  the  derife  t$  toid,  by  the  iirft  words  of  the  will,  it 
was  agreed)  that  the  three  devifees  had  but  for  their  lires.  2  Le. 
68.  pU  22.  Trin.  27  £liz.  C.  B.  Brian  v.  Cawfen. 

6.  Deviie  to  A.  his  wife  on  condition  fhe  fhould  not  marrv,  and  s.  c.  cited 
^Jbe  died  or  married^  then  the  land  fhould  remain  to  J.  tn  tailj  Frcem. 
and  ifjf.  died  witbout  ijfue  of  bis  body  in  the  life  of  the  wife^  that  ^^^J^h 
dien  the  land  fhould  remain  to  thefaid  wife  to  dtfptfe  thereof  at  her  Leefe  v. 
fkafurt^  and  if  the  faid  A*  furvived  the  faid  wifey  then  the  land  Saltin^- 
ihould  be  divided  between  the  ftfters  of  devifor ;  A.  died  without  2|J"*»  P* 
ifTue,  living  the  wife,  the  wife  has  a  fee  fimple.     Le.  283.  pi.  383. 
HilL  29  £liz.  C.  B.  Jennor  v.  Hardies. 

7.  A»  feifed  in  fee  devifes  all  his  lands^  to  A,  his  godfon^  afier  the 
death  of  his  wifey  and  if  he  failed,  then  he  willed  all  bis  part  to  the 
difcretion  of  hts  father.  This  is  a  fee-fimple  to  the  father.  Le. 
156.  pi.  219.  Mich.  30&31  Eliz.  C.  B.  Whifkon  v.  Cleyton. 

8.  Devife  to  A.  ^^  difpofe  at  her  pleafurey  and  to  give  it  to  one  ^  Jo.  137. 
myfonsy  to  which  Jhe  pleafes  \  per  two  Juft ices  it  gives  eilate  for  life^  yi'^-  "• 
with  power  to  difpofe  of  the  fee  to  one  of  the  Ions ;  by  two  other  s.^c  — s^^c. 
juflices  it  gives  fee,  but  only  ties  her,  that  if  fhe  aliens  it  muft  be  ciceci  st/. 
to  one  of  the  fons.  Lat.  9.  39.  134.  HilL  i  Car.  and  Trin.  2  Car.  ^'g-  '59* 
Daniel  v.  Upley.  .ttttf 

wife  had  not  but  a  power.    Noy.  80.  S.C. 

A  man  devifed  his  land  to  another /o  give,  felt j  or  do  thn  nvUh  at  bis  tvill  and  pUafrr^^  this  is  a 
fee  fimple;  for  his  intent  (hall  be  taken  to  give  a  fee  fimple-    Br.  Devife  pL  39.  cites  7  £.  6. 

Br.  JN.C.  pi*  432.  cites  Br.  Devife*  38.  [but  all  the  editions  of  Br.  are  pi.  39.]  and  citet 
Z9  H.  8.  9-  [b]  by  Nyrwich,  Fit^herbcrt  and  more. 

If  a  man  devife^  land  by  fuch  words,  viz.  to  him,  and  to  bit,  or  to  him  to  do  bis  pJtafurt  tbettm 
mfitkf  it  was  the  opinion  of  Fitzherbert  and  others  of  C.  B.  that  the  devifee  in  fuch  cafe  had  a 
fee  fimple  in  tho  faid  land.    Bendl.  1 1«  pi.  9.  A4  H.  8. 

S.  C.  cited  by  Jones  J.  Lat.  40.  in  cafe  of  Daniel  v.  Upley,  and  faid  he  had  feen  the  fame  wmtc 
by  the  band  of  Warburton  J.  but  he  faid  if  ic  was  barely  thus,  viz.  I  devife  lands  to  difpofe  a| 
"Will  and  pleafure,  it  Ihall  be  intended  of  the  profits  only.  And  fays,  that  this  cafe  di(f>  n  f^on 
(he  cifein  Br.  N.  C.  432.  and  Br.  Devife,  38.  [?9*]  becaufe  there  it  is  to  difpofe  at  will  and 
pleafure,  as  in  this  caie  of  Daniel  v.  Upley,  but  there  it  is  added  (and  to  felly  2^c.)  which  is  noc 
in  this  cafe,  and  that  claufe  made  the  cafe  there  Co  be  a  fee  fimple. 


O.  A.  devifed  to  M.  his  wife  for  lifty  and  by  her  to  be  difpofed  of  to  *  Lev.  1 
^b  of  my  children  asjhe  fhall  think  fit  j  M.  dijpofed  of  the  lands  to  the  ^^°  g^ 


f04. 

tonftair» 
r'       J      ¥  *•  ¥     '  j^  ¥  caie   S   CL 

younger  fon  and  his  heirs.     By  the  opinion  of  three  judges  the  dif-  fays,  that 
pofiil  was  ac^udged  good}  but  Vaughan  Ch.  J.  held  that  M.  having  Vaughan 
only  an  eftate.  for  life  given  to  her,  flie  could  not  difpofe  of  a  J^fd^fl^" 
greater.   Mod.  189.  pi.  2i.  Mich.  26  Car.  2.  C.B.    Liefe  v.  fbemigbc 
Saldngflone.  difpofe  of 

.  the  fee, 
but  that  Windham  and  Ellis  held,  (as  ferjeant  Wilmot  reported  to  him)  that  flie  could  difpofe 
no  more  than  for  her  own  life  i  ec  adjoruatur.-^Can.  23a.  Anon.  S.  C.  Vaughan  Ch.  J. 
lofiiled  that  the  word  (difpofe)  cannot  fignify  give-s-  for  none  can  difpofe  of  more  than  he  bas» 
and  here  tbe  wife  1ms  enly  V&  tSuXM  hr  lif««    And  \f  the  words  were  to  be  tranfpofed  equiva. 

lently, 


t%6 


lO&iiit. 


lently,  viz-  *'  I  will  and  bequeath  the  lands  in  qneftion  at  my  wife's  difpofe,  to  fneh  of  mf 
**  chitdVen  as  file  (hall  think  fit,**  the  children  do  not  take  it  exprefsiy  hy  the  gift  of  the  teftator  } 
and  the  words  (at  her  difpofe)  are  with  relation  to  the  children,  and  not  to  the  eilate  i  and  whmi 
Ibe  hath  difpofed  of  it  to  any  child,  that  cliild  (hall  have  hut  an  eilate  for  life ;  and  (he  has  the 
nontinatkxn  and  fpecification  of  the  )^rfon.  And  he  faid  fub*irafcens,  fententix  nunrerantury 
non  ponderantur.  Freem.  Rep.  149.  pt.  170.  S.C.  argued,  fed  adjomatur.  Ibid.  163. 

pi.  180.  S.  C.  argued ;  and  Vaughan  and  Atkins  feemed  to  incline  that  (he  had  power  todifpofa 
of  an  eilate  fpr  life  only;  but  Windham  and  Ellis  e  contra;  fed  adjornatur.— Ibid,  x76.pl. 
1S9.  b.  C.  adjudged  by  three  juftices,  contrary  to  the  opinion  of  Vaughan,  that  (he  might  difpofe 
of  the  fee.-— *-i  Salk.  239,  240.  Pafch.  10  Ann.  B,R.  Thomlinfon  v.  Dighton.  S;P.  an4  Parker 
Ch.  J  in  delivering  the  opinion  of  the  court  faid,  that  this  was  only  an  eftare  for  life  to  tb&. 
wife,  but  that  the  difpo(ing  power  was  a  diAin£t  gift ;  becaufe  the  eilate  given  is  exprefs  and 
certain,  and  the  power  comes  in  by  way  of  addiiion^  and  is  a  feperate  gift  diftinguiflied  froiA 
tbeeitiUB. 

10.  Dcvifc  to  A.  to  Jin 'and  difpofe  for  paymM  of  debts  pafles 
afeei  per  Lord  Hutchins,  cites  Crompton  v.  North.  2  Veriu 
153.     Trin.  1690.     Claxtonv.  Claxton, 

lat.137.  II.  Devifeto  ^//^0/^i7f  z<;///and  pleafure  is  fee,    6*  Mod,   III, 

^A    Hill.  2  Ann.  B.  R. 

J*  but  coatraper  Junes  J.p— -Lac.  40.  cites  that  Whitlock  J.  held  it  to  be  a  fee. 

12.  Where  lar^s  are  devtfed  to  a  particular  purpofe^  and  diat  the 

death  of  the  devifee  may  prevent  that  purpofe^  there  tne  devifce  Jhall 

have  fee ;  per  Holt  Ch.  J.  6  Mod  1 1 1.  Hill.  2  Ann.  B.  R.  cites  6 

Rep.  Collier's  cafe. 

The  difpo-         I  J,  Devife  to  A,  for  life^  and  then  to  he  at  her  difpofal  to  any  of  her 

^^JfAwT    ^f^^^r^^  "f^^o  Jhall  he  then  livings  gives  eftate  for  life,  with  power 

jr^,  becaufe  ^o  difpofe  of  the  fee.     I  Salk.  239,  246,  pi-  19.  Pafch.  10  Ann, 

the'eftate      B.  R.  on  a  Writ  of  error  on  a  judgment  in  C.  B.  Tomlinfon  v« 

%inr'  I^igf^^on, 

certain,  and  the  power  comes  in  hyv/ay  ofadJiiion.  Ibid.  ■  Wms's  Rep.  149.  pi.  41.  S.  C.  in 
B*  R.  adjudged  ar cordintrly  that  the  wife  has  only  an  eftate  for  life,  with  power  to  difpofe  of 
the  fee,  and  the  judgment  in  C.B.  wat  affirmed— «To  Mod.  71.  S.C-  held  accordingly  per  tot. 
Cur.  in  B.  R. 

Sei.  cafeain  14.  A.  among  Other  legacies  gives  a  legacy  -of  $L  to  B.  bis 

LJ*  K'n  *  brother  and  heiry  and  then  makez  his  beloved  wife  CL  his  file  beirefs 

time.  Sif  '  ^"^  executrix  of  all  his  lands^  tenements^  goods  and  chatt^ls^  the  lame 

Trm.  1733.  to  fell  and  difpofe  of  as  Jhe  Jbould  think  proper^  to  pay  his  debts  and 

5.  c.  dc-  legacies.     This  is  a  gift  to  her  of  the  furplus  in  fee,  and  there  is  no 

suiting  rcfulting  truft  for  the  heir.     Cafes  in  Chan,  in  Ld.  Talbot's  tim« 

tn)ft.—  268.  Mich.  4  Geo.  2  Rogers  v.  Rogers, 

t  Wro$*s 

Rep.  193.  S.  C.  decreed  accordingly. 


^X.  a)     Eftate  for  Life,  in  Tail,  or  Fee,   by  the 
Words,  equally  to  be  divided,  &c.  ' 

I.  T^E  VIS  E  of  a  houfe  to  three  brothers  among  tbem^  provided 
^^  always  that  the  houfe  be  notfoldy  hut  go  to  the  next  rf  the 
name  and  blood  that  are  males ;  this  is  eftate  tail  in  every  of  their 
parts.    D.  333.  b.  pi.  29.  Pafch.  16  Eli^.  Chapman's  c^fc. 

■2.   A* 


'iu  A.feifed  of  three  houies,  devifed  them  to  his  wife  for  life,  »  ^t.  i^j* 
remainder  of  one  to  B.  hisfon  and  his  heirs,  remainder  of  a  oj  to  ^rJJf^"a„ 
G   bis  daughter  and  her  heirSy  remainder  pf  the  ^d  to  D.  his  v.  Cook 
daughter  and  her  heirs^  and  if  any  ofhisfaid  iffue  died  without  S.C.accor- 
ijfue  ef  bis  or-*  her  body^,  then  the  other  furvtving  Jhould  have  totam   .      \'ij^ 
lUatn  partem,  &c.  between  them  equally  to  be  divided;  C.  dies  leaving  i8o.pU»3u 
iflue  (bufband  and  wife  being  dead  before)  then  B.  the  fo;i  dies  Futnam  ▼• 
without  iffue ;  C.  has  a  moiety  of  her  brother's  houfe  in  fee  (not  by  g^l^'^ 
the  will  but  by  the  common  law.)     If  the  firft  fiftcr  had  died  with-  dingl/*. 
out  iiliie,  the  brother  had  had  a  fee  executed  of  one  moiety,  and  a  fee  ^nd  »il  >n 
cxpcdJant  of  the  other,  and  the  furviving  fitter  only  eftate  for  life.  [J^^^^ 
If  the  fon  had  died,  living  the  two  fitters,  they  would  have  had  fee  words  — « 
in  their  brother's  houfe,  not  by  the  will,  but  by  defcent  as  coparce-  Cro.  E.  52. 
ners.     2  Lc,  129.  pi.  171.  Mich.  29  Eliz.  B.  R.  Hawkins's  cafe.       ^o^  v*"'' 

Cook.  S.C.  all  the  jufticei  held,  that  hj  a  devife  an  eiVate  for  life  only  is  limited  to  the  furvivor 

and  the  fee  defceods  by  ootirfe  of  law  as  well  to  the  iflfue  of  C.  who  firft  died,  as  to  the  fiirvtvor« 

and  that  the  words  totam  illam  partem  refers  only  to  the  houfe  and  not  to  the  eftate  in  it,  and  Co 

the  ddate  limited  over  by  the  will  is  no  more  than  an  eftate  fur  life.— «.$.  C.  ciceU  Ai  g.  Cro. 

X.  695. 

» 

3*  A  feifed  in  fee  of  an  houfe  and  poiTefTed  of  goods,  devifed  in  The  de^-H* 
thefe  words  1  /i<  rejf  of  my  goods  and  lands  and  moveables  whatfoever^  as  reported 
after  my  debts^  kgacies^  and  funerals  paidy  to  my  3  children  B.  C,  and  ^^  Cro.w» 
Z).  equally  to  be  divided  among  them ;  adjudged  they  have  eftates  but  A!*devife4 
for  life  in  the^oufe,  and  are  tenants  in  common.  Mo.  594.pl.  aiibisiaadt 
804.  Trin.  35  Eliz.  Deacon  v.  Marfh.  ^/^ 

Atbts  rmd  legacies  pcdd  to  R,  B,  and  AT.  bis  cbildrtn,  eomally  to  be  divided  among  ibem.  Adjudged  that 
onlr  an  edate  for  life  pnffed,  thongh  R.B.  was  heir  at  law.  Cro.  E.  330.  pi.  5.  Trin.  36  £Us. 
B.  R.  Pickins  v.  Marlhall  S.  C.  citeU  by  Popham.    Cro.  E.  696.  Mich.  41  Eliz.  B.  R. 

4.  Jy^vik  to  ttvo  fonsy  to  ht  equally  divided zmonzfl:  them;  the  Nel.Ch.R« 
ddeft  has  fee,  and  the  youngeft  only  an  eftate  for  life.     Lat.  I36,  '^^'uJ^^ 
cites  it  as  ruled  in  the  cafe  of  Dixon  v.  Mar(h.  s.'  p^     ^ 

5.  Devife  to  four  fon^'y  adjudged  that  the  three  younger  had  but  N.Ch.R. 

an  eftate  for  life,  and  the  clcler  being  heir,  the  inheritance  belong  73^cites 

to  him.    3  Ch.  R,  87.  cites  4  Car.  i.  as  the  cafe  of  Taylor  v.  where  it 

Hodges.  hasthd« 

wordSfM 
^  $fKa!!y  and  iodiiferently  divided  hettfteen  them  at  their  own  proper  cofts  and  charges;  it  was  heU 
they  were  tenants  in  common  for  lifey  and  have  the  fee  fimple  of  one  moiety  in  pofleffion  sad 
tiie  reverfioQ  of  the  other  moiety.    Bulft.  j  1 3.  Pafch.  9  Jac.  Newman  v.  Edmunds. 

6.  Devife  to  A.  (his  eldeft  fon)  in  tail,  on  a  limitation  to  ceaTe 
for  non-pa}rment,  remainder  to  B.  in  tail  male,  and  fo  to  C.  and  D. 
and  upon  ceffer  of  Jfs  ejlate  by  failure^  then  to  B.  C.  and  D.  and  to 
their  feveral  heirs  for  ever,  as  before  is  limited^  equally  to  be  divided 
amongft  them.  On  A's  failure  this  devife  wholly  revokes  and  con* 
trouls  the  other  remainders  for  the  former  part,  and  leaves  the  fee  . 
fimple  expedbnt  in  the  heir  of  the  devifor ;  per  Bridgman  Ch.  J.  in 
<ielivering  the  opinion  of  the  court,  and  judgment  accordingly. 
Cart.  175,  Hill.  i8&  19  Car.  2.  C.  B.  Rundale  v.  Ely, 

7.  B.  devifes  to  C.  and  D,  a?ut  if  either  d'ud^  the  other  Jhould  hi 
bis  heir*  The  queftion  was,  whether  C  or  D.  had  an  eftate  for 
Jife  or  in  fee?  And  it  having  been  argued  by  ferjcant  Borril 
that  they  had  but  an  eftate  for  life  ferjeant  Maynard  was  to  main- 

8  tain 


* 

tain  that  he  had  a  fee,  but  he  threw  it  o<f  upon  another  p^nU 
Freem.  Rep.  235.  pJ.  244,  Mich.  i67jr.  C.  B.  Gyles  v.  Kempe. 

8.  Devife  to  A,  for  life^  the  reverjkn  to  B.  and  C.  to  be  equally 

divided   between  them;  decreed   a  tenancy  in  common  for  life 

only;  fo  if  B.  had  been  heir  at  law,  C.  would  take  eftate  for  life 

only.    Vern.  65.  pi.  61.  Mich.  1682.  Peiton  v.  Banks. 

^^"">J39-       g,  A.  devifes  feven  feveral  Jhares  in  the  New^iv^r  water  to  his 

dicton  v!  "    fcveral  children  (by  two  venters)  in  fee,  provided  that  if  any  of 

Swain,  s.  c.  them  die  under  age  or  unmarried^  then  the  part  or  fhare  of  him  or 

adjudgctl      ^er  f^*  dying,  to  be  divided  among  the  jurvlvors^  Jhare  and  Jhare 

acco    mgiy.  ^/^'^^^   q^^  of  the  devifecsdies ;  the  furvivors  are  tenants  in  common 

-cited  Arff.    of  that  part  for  life  only,  for  the  word  fiare  doth  not  denote  Ac 

fikinn.  563.  intereft  but  the  quantity.    Conib.  jtoi.  Pafch.  5  W,  &  M.  in  B.  R. 

tf';J;j^„^-  MiddletQnv.Swail. 

£.  R.  as  mle<l,  that  the  words  (totam  illam  partnn)  without  the  limitation  of  any  eftate,  carried 
fNily  an  eftate  for  life.    Affirmed  in  Bomo  Proc.  Pari. .cafes  2x1.  Swain  v.  Lane  and  Faidkuer. 

L   <^   J       10.  Bill  to  have  an  account  of  the  real  and  peribnal  eftate  of 
Mich  ^t^   ^^*^  father,  and  a  partition  of  his  real  eftate. 

Ann.  Canp.  Bollock  v.  Buljock. 

Cafe;  B.  having  feveral  freehold  and  qopyhold  Jands,  devifes  all 
bis  landsy  goods  and  chattels  to  his  three  fons^  equalfy  to  be  divided  be^ 
tween  them^  and  devifes  over  and  above  this  lOOL  to  his  ddefi^ 
provided  he  gives  a  lawful  good^  and  general  releafe  to  his  two  younger 
brothers^  by  his  xodicil  appoints^  ihat  if  one  of  his  younger  fons  fimdd 
diey  or  marry  in  his  minority  without  confent  rf  his  Mecutors^  then 
his  portion  to  go  to  the  other  younger  fin. 

ift  Point.  If  the  younger  fons  have  an  eftate /gr  life-only,  or  an 
eftate  of  inheritance  by  this  devife  ? 

Harcourt  C.  there  being  no  words  of  limitation  of  eftate  in 
the  devife  to  the  two  younger  fons,  they  can  take  only  an  eftate  for 
life  in  the  lands,  and  as  to  the  general  releafe  direfted  by  the  will 
to  be  given  to  the  two  younger  fon^,  that  is  fatisfied  by  rcleafing  his 
right  to  the  perfonal  eftate  without  aftefting  the  real  eftate,  fo  the 
deyife  over  to  the  younger  fon  in^cafe  of  death  of  one  under  age, 
&c.  may  be  fatisfied,  by  the  perfonal  and  the  word  (portion)  proper- 
ly fignifies  nothing. 
M5Rcp.  II.  In  ejedment  upon  the  deinife  of  Edmund  Miller  againft 

Ca^c°*  ^^     ^^  defendants  for  lands  in  Norfolk,  a  fpecial  venJiS  was  found  to 
Thurftout     ^*s  eft'ect,  viz.  that  Roger  Weft  was  fcifed  in  fise  of  the  kuib 
V.  Peak        in  queftion,  and  by  his  laft  will  in  1697,  ^cvifed  the  fame  to  his 
*  **'•        ,  wife  during  her  widowhood^  and  then  in  thefe  words,  viz.  I  deviib 
the  fame  after  the  deceafe  or  marriage  of  my  faid  wife  as  aforeiaidy 
unto  Edniund  Miller  and  Robert  Sharrock  dtiring  their  natural  liveSj 
lequailv  to  be  divided  between  thetn^  and  afUr  their  deceafeSj  then  to  the 
next  heirs  male  of  their  bodies  lawfully  to  be  begotten,  equally  to  be 
diuidedhctyreti  them ;  but  in  cafe  either  of  them  the  faid  Edmund  Miller 
and  Robert  Sharrock  departed  this  life  without  facb  iffue^  then  I  devife 
the  fame  eftate  with  the  appurtenances  to  the  other  ofthemforlifey  and 
etfter  his  deceafe  to  the  heirs  males  of  his  bcdy  lawfully  to  be  begotten^ 
4¥ith  .diapers  remainders  ovtr,  with  a  provifi)>  that  if  bis  iaid  wife»  or 
I  any 


imy  of  his  devifees  ffaould  cut  down  or  fell  any  timber  growing 
upon  the  lands  devifed,  other  than  for  repairs  and  fire-wood  for 
themfelves  and  family  and  their  refpeftive  tenant's  ufe  to  be  fpent 
on  the  prevniiTes,  that  then  they  (hould  forfeit  their  feveral  and 
refpeSi/e  eftates,  and  that  die  faid  Edmund  MitUr  and  Robert 
Sharrock  did  by  their  deed  for  themfelves  and  the  heirs  male  of  their 
bodies^  make  partition  of  the  faid  landsj  that  they  and  the  heirs  male 
$f  their  bodies  jhould  have  •  and  hold  the  faid  lands  in  feveralty^  but 
for  no  greater  or  -other  ejiate  then  they  might  take  by  the  faid  willy 
and  that  Sharrock  levied  a  fine  and  fuffered  a  common  recovery  of 
the  lands  allotted  to  him  and  died  without  ifTue)  and  that  the  de« 
fendants  entered  as  heir  to  the  faid  Sharrock. 

Reeves  for  the  plaintiff*  argued,  that  Miller  and  Sharrock  had  by 
fee  will  eftates  for  life  only,  the  devife  being  in  exprefs  words  t© 
them,  during  their  natural  lives,  and  that  the  following  words,  viz« 
after  their  deceafes,  being  in  the  plural  number,  fhewed  the  teftator's 
intent  to  be,  that  the  heirs  male  of  their  bodies  fliould  not  take  till 
both  Miller  and  Sharrock  were  dead,  and  that  the  words  equally  to  f  2  "20  1 
be  divided  between  them  made  them  tenants  in  common,  and  that 
each  of  them  had  by  implication  of  law  a  remainder  for  life  of  the 
other's  moiety,  otherwife  the  furvivor  of  them  could  not  take  the 
other's  moiety,  which  appeared  to  be  the  intent  of  the  teftatorfrom 
the  faid  worcis,  after  their  deceafes.  2dly,  That  the  provifo  in  the 
will  (hewed  that  the  teftator  intended  them  eftates  for  life  only,  for 
if  be  had  intended  them  eftates  in  tail,  he  could  not  have  reftrained 
them  from  cutting  down  or  felling  the  timber,  and  that  the  partition 
made  no  alteration  in  their  eftates,  becaufe  by  it  they  were  to  have 
no  greater  or  other  eftate  than  they  took  by  the  will,  and  that  there- 
fore Sharrock  by  levying  tlie  fine,  and  fuffering  the  recovery  for- 
feited his  eftate. 

Braithwaxte  ferjeant  argued  for  the  defendants,  and  upon  the 
firft*  argument,  Parker  Gh.  J.  Eyre  and  Pratt  (Powis  abfent)  were 
clear  and  rcfolved,  that  Miller  and  Sharrock  had  by  the  will 
eftates  tail  in  commm  executed  in  them^  and  held  that  their  eftates 
were  in  common,  becaufe  the  words  equally  to  he  divided  between 
thenoi,  are  fufficient  in  a  will  to  make  a  tenancy  in  common^  though 
they  are  not  fo  in  a  deed,  and  that  thofe  word^  being  applied  as 
well  to  the  eftates  given  to  their  heirs  male  as  to  the  eftates  given 
to  them)  made  the  eftates  tail  eftates  in  common,  and  that  the  tails 
were  executed  in  them,  becaufe  eftates  for  life  being  limited  to 
them,  heir  in  this  cafe  is  a  word  of  limitation^  and  that  the  word: 
(after  their  deceafes)  were  to  be  taken  refpeSiively  (i.  e.)  that  after 
the  deceafe  of  Miller,  his  moiety  fhould  go  to  the  heirs  male  of 
his  body,  and  after  the  deceafe  of  Sharrock,  his  moiety  fhould  go 
to  the  heirs  male  of  his  body,  and  that  the  provifo  was  no  proof 
that  teftator  hitended  Miller  and  Sharrock  eftates  for  their  lives 
only,  becaufe  the  teftator  intended  that  provifo  to  be  extended  to  all 
hi3  devifees,  and  if  Miller  and  Sharrock  took  only  eftates  for  life^ 
yet  their  heir  males  would  be  devifees  in  tail,  and  his  own  right 
heirs  to  whom  he  gave  the  fee  were  devifees.  Judgment  per 
Quer* 

(Y.a) 


239  Deoife^ 


(Y.  a)     Eftate  for  Life,  in  Tail,  or  Fec^  by  the 
Words  Sons,  Children,  Iffuc. 

z.  T1I7  HERE  a  man  devifed  lands  to  his  two  fins  equalfy^  it  is 

^^    left  a  qusre,  whether  they  are  jointenants^  or  tenants  ilt 

common.    BulfL  113.  per  Cm.  cites  34  H.  6.  2*  and  28  H.  8* 

9.  C.  cited        ^'  ^'  devifcd  land  to  B.for  term  of  his  life^  and  after  his  deceafe 

Vent.  13  X.    to  thi  men-children  of  his  body,  and  if  B.  dies  without  anj  man-child 

efhisbody^  then  to  remain  to  C.  A*  dies}  B.  dies  without  ifTue 

male  of  his  body.     Held  that'B.  had  eftate  to  him  and  the  heirs 

male  of  his  body*     And.  43.  pi.  I  lO,  Hill.  6  £liz»  Anon« 

Ci-o.E.40.        3,  Devife  to  his  youngeft  fon  A.  hahend  eidem  A.  ^  feniori 

^  i.^Lovc-  gxtiui  mafculo  Anglice  the  eldeft  ijfue  male  de  corpore  fuo  exeunti^ 

iu>vtixce.     s^d  for  default  of  fuch  iflue,  remainder  over;  per  Cur.  'tis  only 

s.  c.  (la^s   eftate  for  life  of  A.  for  neither  the  words  or  intent  of  them  can 

ic  tiiat  A.      make  eftate  tail,  and  the  will,  as  this  cafe  is,  makes  no  matter  in 

aT'tbedme ;  this  Cafe,  for  it  is  all  one  bv  the  will  and  by  deed.    And*  132.  pL 

and  ai'.judg.  i8o,  Trin.  27  Eliz.  Lovelace's  cafe. 

ed  an  eftate 

f4)r  life  nnlyi  and  if  he  then  had  a'fony  'twas  all  one  ;  but  a  devife  fo  B,  and  his  ifut  mahf  is  an 

ellate  tail ;  but  here  the  word  eldeft  will  not  pennit  the  conftruciion-*'»2  Le.  35.  pL  45.  S.C. 

adjudged  that  no  eftate  paiTed  but  an  eftate  for  life  to  A*  the  remainder  to  bis  eldeft  fan  for 

life."  Say.  75.  pL  154.  S.C.  agreed  by  all  the  jufticcs.  ■      ■  '     S.C.  cited  ab  adjudged 

accordingly. 

r  240  1       4-  Devife  to  A.  and  if  he  die  without  iffue^  that  this  Jhall  remain 

A  base-  '^  ^'  '*  ^^^ »  ^^^  *'^^  ^'^^  ^^  '^  ^^^  death  without  ijfiu  be  limited 
ftate  tail  by  within  a  certain  time,  as  before  24  years  of  age,  or  in  life  of 
neceflary  another.  Per  omnes  J.  Mo.  464.  pi.  656.  Pafch.  39  Eliz.  B.  R. 
i'"^^ir,.h  Bacon  v.  Hill. 

tion,  though 

he  has  exprefi^  eftate  for  life,  yet  it  is  as  fully  exprcfled  in  the  wUl^  that  until  A.  dies  without 
iiTue,  B.  Ih^ll  cake  nothing  ;  and  therefore  ^or  mere  necelTicy  the  iifue  of  A.  after  the  death  uf 
A.  muft  take  the  land,  and  confoquently  it  is  the  fame  as  if  the  devife  was  to  A.  for  life^  re- 
mainder to  the  i(Tue  of  A*  whicli  makes  eftate  tail  in  a  will  to  A.  if  A.  had  no  iflue  at  the  time. 
Wms's  Rep.  758.  Arg.  in  cafe  of  Attorney  General,  &c.  y.  Suttoa  and  Panian. 

Mo.  397.  5.  Devife  to  A.  and  B.   his   wife,  and  after  their  deceafe  to 

Richardfon  '^'^'^  children  (they  then  having  children)  this  gives  eftate  for 
V.  Yardicy.  life  to  A.  and  B.  and  eftate  t9  the  children  for  life  only ;  but  devife 
S.  C.  per  to  A'  and  his  children  or  iflues  (he  then  having  none)  is  an  eftate 
twojuaices  ^'i    g  R       j6^  b.  Hill.  41  Eliz.  B.R.  Wild's  cafe. 

It  IS  eltate  *  T 

tail ;  but  per  the  other  two,  'tis  only  eftate  fur  life*    '  S.  C,  cited  as  adjudged  accordingly* 

Bridgm.  85.— S.  C.  cited  Vent.  215.  in  cafe  of  King  v.  Melling;  per  Hale  Ch.  J.  and 

Jhid.  229.  Hale  njjccs  that  tliey  take  by  way  of  remainder,  and  fays  ih.a  this  Was  the  only  point 
adjudged  in  Wild's  cafe,  and  there  alfo  agninft  the  opinion  of  Pf  pham  and  Gawdvi  And  ibid, 
ft  30.  Hale  fays,  that  if  in  th^t  cafe  the  devife  had  b-  en  to  the  children  of  their  b(>die<i|  it  would 
have  b;en  an  intail.  And  ibid.  2^1.  Hale  cirs  S.  C*  and  fays  that  the  court  of  1).  K.  were  at 
firft  divided,  but  th^t  indeed  after  \ards  ii  w,js  r.diuclgrd  an  eft;.tc  for  life  to  A.  and  his  wife  i 
ift,  Becaufe  having  lunited  a  rematnder  in  t;iiL  to  B.  by  the  exprcfs  and  ufnat  won1s»  if  he  liail 
meant  the  fame  eftMe  in  the  fecond  remainder,  ic  is  like  he  would  have  ufed  the  fame  words* 
»dly,  It  was  not  nf(cr  their  dereafc  to  the  cl^ildren  of  their  bodies  j  fnr  then  there  would  be  aa 
tyt  of  an  eftate  tail.    3tiiy,  The  main  reafon  was^  becaufe  Uiere  were  children  at  the  timer  of  tbe* 

deviies 


Detii'fe*  H^ 

devife;  and  that  was  the  only  reafon  the  refolution  went  upon  in  the  Exchequer  Chamber- 
An<l  though  it  be  faiUia  the  latter  end  of  tliecafe,  that  if  there  were  no  children  at  that  time, 
every  child  born  after  might  take^  by  remainder;  it  is  not  Uid  pofjtivcly  that  they  fhould  take ; 
and  it  feems  to  be  in  opoofition  to  their  taking;  prefently  j  bitt  however  that  be,  it  comes  not  to 
this  cafe  {  for  though  tlie  word  children  may  be.  madi  nomen  coUedtivumy  the  word  ilfne  it 
nomcn  collcftivuaa.  2  Lev.  58^  59.  Arg.  cites  S.  C. 

6.  Devife  to  A.  and  after  his  deceaje  to  his  children^  (hall  take  by  Mo.  397. 
wajr  of  remainder.     6  Rep.  17.  b.  HiU,  41  Eliz.  B.R.  Wild's  g:j^'9- 

^^^*  Elii! 

Richardfon  v.  Yardley.  S.  C.  per  Popham  this  is  an  entail.  <  Goaldfb.  X39.  pi.  47. 
H'dl.  43  Eliz.  Anon,  foem?  to  he  S.  C.  and  Popham  and  Gawdy  were  of  opinion,  that  they  had 
an  efiate  tail;  bat  Fenner  and  Clench  thought  that  they  liad  for  life  only.  Devife  to 

ttufiect  Md  their  heirs  in  truft  for  B,for  lift^  reaunnder  to  she  cbikirM  9/ B,  by  her  then  huA>and  in 
truft  chat  they  fhall  have  the  rrofits  thereof  when  they  come  of  age*  The  children  will  take  a 
he  as  tenants  in  common.    9  Mod.  104.  Bateman  v.  Roach* 

7.  Devife  to  A.  znd^f  hi  die^  having  nofoHy  that  it  (hall  remain  Devife  to 
ia  B.for  life^  and  if  he  die  without  tffite  having  no  fin^  it  (hall  A.  and  if 
remain  to  the  right  heirs  of  devifor  5  A.  has  cftate  tail  to  iffuc  male  j  {J^^jf *  °°^ 
B.  has  but  for  life,  or  at  leaft  to  the  heirs  females,  becaufe  having  f^^t^  to 
no  Jon  is  merely  contingent;  per  Popham.     Mo.  682.  pL  939.  remain  to 
Mich.  42  and  43  Eliz.  Milliner  v.  Robinfon.  ihttitin  of 

^  ^"^  teftator's 

fon  was  there  taken  to  be  ufed  as  nomen  colh^iivum^  and  held  an  entail  \  per  Hale  Ch.  J.  Vent« 
2  3 1,  cites  Hill.  42  and  43  Eliz.  Bifield's  cafe.---— a  BrownL  271.  Trin.  7.  Jac.  C.  B.  Robia* 
fon's  cafe. 

8.  Devife  to  A.  for  life^  remainder  to  the  next  heir  male^  and  for  *««  «ftat« 
default  offuch  heir  maUy  then  to  remain.     Vent.  230.  fays,  that  ^*^ 
this  was  faid  per  Hale  Ch.  J.  to  have  been  adjudged  an  eftate  taiL 

43  Eliz.  Burley's  cafe. 

9.  Devife  to  A*  for  lifty  and  after  his  deceafe  to  the  ufe  of  th^ 
heirs  of  his  hody^  is  eftate  tail.  Cart.  171.  Hill.  18  and  19  Car.  2. 
Rundale  v.  Ely. 

10.  Devife  to  A.  and  to  the  ijjue  of  his  body  is  cflate  tail,  if  A.  ^.^fP*'^' 
has  no  iffue  at  the  time.     But  if  he  had  iffue  at  the  time,  then  'tis  J^'"*^ 
a  f  joint  devife^  or  if  be  afier  the  death  of  A,*  to  the  iffue  or  children  cited  xo 
ef  A*  then  tRey  take  by  way  of  remainder;  per  Hale  Ch.  J.  Vent  ^*^'  37^. 
229,  Mich.  24  Car.  2.  B.  R.  in  cafe  of  King  v.  Melling.  t  [24 1 } 

11.  Devife  to  A*  for  life^  and  afier  his  deceafe  to  the  tjjiie  of  his  Vent.  214. 
body  by  a  fecond  wife,  his  firft  wife  being  then  living,  and  for  want  ^'^'  ^^^ 
offuch  iffue,  then  to  B.  was  adjudged  in  B.  R.  an  eftate  for  life  ibidrM5to 
only,  per  two  juftices  againft  Hale  Ch.  J.  but  reverfed  in  Cam.  a33.s.c.ar* 
Scacc.  2  Lev.  58.  Trin.  24  Car.  2.  B.R.  King  v.  Melling.         guedby  th« 

-*  ^  .  .  court,  and 

adjudged  by  two  juftices ;  contra  Hale.  But  a  note  is  added,  that  this  judgment  was  reverfed  in 
the  Exchequer  Chamber.— —^-PoUexf.  loi.  to  112.  S.C  a<Ijudged  that  it  was  an  eftate-  taily 
and  the  ftrft  judgment  reverfed  ■    3  Keb.  42.  pi  15.  S«  C.  52.  pi.  31.  S.  C.  95.  pi.  42.  S.  C. 

adjudged,  but  judgment  reverfed^  as  the  reporter  fays  he  heard.  ■  S.  C*  cited  by  Raymond  Ch. 
J.  in  delivering  the  opinion  of  the  court.  Gibb.  23.  Pafch.  i  Geo,  2  B.  R.«*«*8  Mod.  384.  9.«C. 
cited  per  Raymond  Ch.  J.  in  S.  C.  and  faid,  thsR  he  agreed  that  cafe  to  be  eftabli(hed,  but  that 
there  is  no  occaiion  to  cany  it  one  jot  further,  and  that  if  Hale's  opinion  is  truly  reported  in  that 
cafe,  he  is  clear  of  opinion  if  there  had  been  a  limiution  over  to  the  ilTues  of  the  ilTue  the  devifeo 
had  taken  only  an  edate  for  life,  and  the  word  iifue  bad  been  a  word  of  purchafe.  1  n  But 
where  the  de%ife  was  to  j^.for  life  on/y,  andafttr  his  deceafe  to  the  iffue  of  his  body,  it  was  ad<* 
judged  that  A.  took  only  an  eftato  fpr  life ;  qited  per  cur.  %  Mo4  263.  ai  the  cafe  of  Backhoufo  ▼• 
Wells  in  Chancery.  ^ 

Vol..  Via.  T  n.  A 


2±t  ©ettife* 

H.ClLft.  J%  h  Atvxtt  id  ftuh  of  the  children  rf  J,  viz.  S:  C  and  D\z^ 
73.  s.  c.  —  (hall  be  living  at  tke  deadi  of  £•  is  but  eftate  for  life  to  the  chiU 
2iVoe**        drcn.     3CL  R.  86,  19  Jan.  1675.  Edwards  v.  Aliens 

daughters. B«  C^  andD*  his  btirs  at  iaWf  and  dqvifed  to  B,  C.  andD*  andjuch  of  their  cWdrat  as  ars 
crfiaUbt  iivirg  of  the  bodies  of  theniy  or  either  of  them.  The  children  living  are  on^y  tenants  ia 
common  for  life,  the  reverfion  in  fee  berog  in  B.  C  and  D.  as  copai'ceners.  'Fin.  214.  Trin.'i7 
Car.  %•  Edwarib  v^ilen. 

13.  If  a  man  be  tenant  for  life  by  a  deed^  and  after  he  in  rever-^ 
fion  divifes  it  to  his  heirs  of  his  body;  this  being  by  fever al  convey^^ 
anceSj  the  eftate  is  not  executed;  y^r  if  a  man  is  tenant  for  the  life 
efB,  remainder  to  the  heirs  of  B^  and  tenant  for  life  grants  his  ejiati 
to  B.  B«  is  not  tenant  in  fee,  but  the  eftate  to  the  heirs  of  B.  is  in 
remainder  as  it  was  oefore;  per  Holt  Cb«  J.   Skin.  559.    Mich* 
6  W.  &  M.  in  B.  R.    In  cafe  of  Moor  v.  Parker. 
%.  C.  cited         14.  Devife  to  A*  and  if  he  die  without  i£m^  or  to  K.for  life  and  ' 
per  Ray-      {f}jg  Jig  without  ijjuey  then  to  B.  makes  a  great  difference,    i  Salk« 
j.'^s'm^.    236-  Pl-  H-  Hilt  22  Ann.  Popham  v.  Bamfield  in  Cane. 

a6o.  in  cafe  of  Shaw  v.  Way* 

The  iffuc  of  15.  Devife  to  the  iffue  of  B*  is  only  an  eftate  for  life;  fo  if  it 
^  \^^^  er  ^^^  6°"^  ^^  ^^  '^^^^  ^xAfor  want  offuch  iffue  to  d  .though  B.  had 
jons^dffinZd^  iftue>  yet  fuch  iffue  fliall  take  only  eftate  for  life.  2  Vern.  546» 
and  have       by  Ld«  Keeper.  Pafc^  I706«  in  cafe  of  Cook  y**  Cook. 

only  eltate  . 

for  I'fe,  thousfh  the  words  for  want  of  fuch  iffue  feera'to  imply  an  eftate  tail.  But  to  make  it  fo 
th'^re  muftbe  a  double  ufe  made  of  the  word  KTue.  '  Firft,  It  is  a  word  of  Itnfflicatien Mho  vfere 
the  perfonsto  taket  idly.  As  ^vords  oilimiution  to  make  an  entail  which  is  not  to  be  admitted- 
per  Ld«  Ke^r.    2  Vern.  456.  S.  C. 

16.  A.  bequeathed  hit  perfo/ial  efiate  to  J?,  and  C  and  upon  eiti/r 
tf  their  dying  without  children^  then  to  the  furvivor^  and  if  both 
would  die  without  children  then  to  the  children  of  the  teftator's  ^ 

'  other  brothers  and  fifters.  It  wasr  held  by  the-.Mafter  of  tjie  Rolls 
that  here  the  words  (dying  without  children)  muft  be  taken  to  be 
children  living  at  the  death  ofthejparty.  For  that  it  could  not  be 
taken  in  other  (enie  (viz.)  whenever  there  ftiould  be  a  failure  of 
iffue,  becaufe  the  immediate  limitation  oyer  was  to  the  furviying 
devifee,  and  it  was  not  probable  that  if  either  B.  or  C.  fhould  die 
r  242  1  leaving  iffue,  the  furvivor  ftiould  live  fo  long  as  to  fee  a  failure  of 
iffue;,  which  in  notioq  of  law^  was  fuch  a  limitation  as  might  en* 
dure  for  ever,  and  therefore  the  teftator  muft  be  underftood  of  a 
dying  without  children  living  at  the  death  of  the  parent,  and  con* 

'    fequently  the  devife  over  good.    Wms's  Rep.  534.  Hill.  1718. 
Hughes  V.  Sayer. 
S.C.  cited         ly.  Devife  to  A.  for  lifiy  far  non  aliter^  and  to  his  fons^  was  ad- 

ch!  L  Vent.  i"^g^^  ^"  ^^^'^  for  life  only  in  A.  Arg,  8  Mod.  261.  Trin.  lO 
ftji,      ,     Geo.  cited  in  cafe  of  Shaw  v.  Weigh. 


(Z.a) 


1 


t  • 


(Z.  a)  Eftate  In  Fee,  &c. 

By  other  Words,  without  the  Word  Heirs,  Sons^ 

Children,  Iflue* 

X.  p\  E  V 1 6  E  to  jf.  tn  perpetuum  during  hh  life  gives  but  cftate 
•*-^  for  life,  for  the  words  (during  his  life)  abridges  the  in- 
aereft  dven  before.    Arg.  Le.  483.  cites  ^5  H.  7.  12. 

a.  Devifor  recited  that  he  was  indebted  to  the  tenant  in'  100 1.  BencU.  lu 
in  conjideration  of  thejaidfum  to  be^eleajed  and  dif charged  to  his  P**  '9' 
4xecutor^  he  devjfed  tmfdtd  land  to  the  fatd  tenant  \  per  the  juftices,  HrS^Anon. 
thole  words-ana  matter  contained  in  tne  will  fs  fufficicnt  to  give  but  s  c.  & 
fee^Jimple.    And.  35.  pi.  87.    Bryan  v.  Baldwin.  V^'^^\ 

•  ' '  'S.  C.  cited  %  And.  13. 

3*  A  man  leafed  his  houfe  and  great  demefnes,  rendering  rent,  Per  Gawdf 
.and  then  devifed  to  J.  S.  all  hisfamtj  thedevifee  fhall  have  all  the  J-  2  Le. 
*eat  and  the  reverfion  alfo. .  Arg.  Ow.  89.  cites  »  PL  C.  194.        ^^^^0^'  ^^ 

•  iiiled.  — — 

*  This  ihottld  be  Pi.  C.  Y95.*b.  x  £Uz.  in  cafe  ofWroteA^  v«  Adams,  per  A.  Browne  T.  a  d 
Dyer  C^.  J. 

4.  Devife  ofjland  wholly  to  A.  h  tl  fee-fimiJe,  per  Coke  Arg^ 
a  Le.  129.  pL  171.  Mich.  29  Elie.  B.  R.  in  Hawkins's  cafe. 
•  5.  If  a  man  devife  land  to  one  U  fanguini  fuo^  it  i^  a  fee-fimplc.  Contra  per 
but  if  it  hcfeminifuo^  it  is  an  cftatdT  tail.     Co.  Litt.  9.  b.  ^^^^^^ 

6.  If  a  man  devife  to>A.  and  his  aJfignSy  without  faying  (for         '^^* 
£ver)  <he  devifee  has  but  eftatifor  life.     Co.  Litt.  9.  b. 

7.  The  teftator  feifed  of  a  houfe  in  fee  made  a  ieafe  of  it  to  W.  Mo.  87  j. 
for  ninety-nine  years,  and  in  hi^  will  faid,  I  give  and  bequeath  to  Ai  yJl-'V^jL 
4i7id  his  ajfigns  my  houfe^  tfr.  for  mnety^nine  yearSy  and  A.  Jhajl  v.  Harding. 
have  my  inheritance  if  the  law  will  allow  it,     A.  has  a  fee  fimpleu  S.  C.  ftates 
Hob.  a.  pi.  2.  HUl.  8  Jac.  Widlakev.  Harding.  j^  that  «  i 

r  J  o  t€  give  t^ 

**  A.  aU  my  huuit  of  inheritance  if  the  law  will  permit.**  Adjudged  that  A.  had  fee-fimple,  though 
there  wanted  the  words  (to  her  heirs)  and  the  words  goto  the  land  and  not  to  the  eftatein  ftridt 
xoDftmdlion ;  bat  upon  the  whole  matter  it  appears  ca^t  tlie  intent  was  to  pafs  the  inheritance ; 
^oran  ei^te  for  life  alt^  ninety-nine  years  would  he  of  little  value  and  could  not  be  intended. 
■  Godb.  207.  pi. 295.  Wedlock  v.  Harding.     S.  C.  ftates  the  devife  to  be  by  the  words  (all 

«iy  inheritance  if  the  law  will)  and  adjudged  per  tot  Our.  that  it  pafled  a  fee  of  the  melfaage  and 
chat  all  his  ether  iaheritances  palTed  by  the  faid  will  by  thofe  general  words.  .  >  S.  C.  cited 
by  Holt  Cb.  J.  1  Sall^  235.  Hill-  i  Ana.  B.  R.  and  obferves  that  the  words  are  "  his  lands  of 
•''  inheritance.''  and  that  fo  the  fpecial  intent  of  the  teAator  is  apparent  from  the  words  of  the 
will. <»«i»S.  edited  by  Holt  Ch.  J.  11  Mod.  IC4.  and  fays  that  Hob.  2.  is  rightly  reported^ 
and  wrong  in  Mo.  that'<^  lands  of  inheritance"  is  only  a  defcription  of  ^but  lands  (hall  pafs. 
*— —  S.  C.  cited  8  Mod.  255.  Arg.  in  cafe  of  Shaw  v.  Weigh. 

8.  Devife  to  A.  in  perpetuum  is  a  fee.  But  if  it  be  limited  I"  24-2  1 
after  death  of  A.  to  B.  in  fee,  there  A.  has  only  eftate  for  life.  D.  Cm.  0.129. 
357.  a.  pi.  44.  Marg.  cites  ii  Jac.  B.  R.  Whitting's  cafe.  cites  S.C. 

9.  Devife  to  A.  and  his  fucceffors  is  a  fee-limple  without  the  r6u.  r. 
WO£d  heirs 3  for  *it  implies  a  fec-fimple,  though  it  wants'  exprefs  399-  Per 

T  a  words*  ^^^*^-  ?'  ^' 
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ana  agreed   words.    Per  Cokc  Ch.  J.    Mo.  853.  in  pi  x  164.  Trin.  14  Jac*v 

by  Crookc     P   P 

J.  in  cafe 

•f  Webb  V.  Herring.  —  3  Buls.  194.  S.  C.  &  S.  P.  agreed  per  Cur. 

10,  The  cujidm  of  a  manor  in  ancient  demefne^  was  that,  if  a 
tenant  devifed  his  land  to  another  without  other  words  expreffing 
his  intent  that  devifee  (hotdd  have  a  fee-fimple;  cited  by  Warbur- 
ton  J.  as  die  opinion  ofAnderfon  Ch.  J.  when  he  was  Ch.  J.  of 
C.  B.  and  now  Hobart  inclmed  to  tiiis  opinion,  and  by  Button 
and  Winch  he  fliall  have  fee  by  the  cuftom,  and  accordingly  it  was 
adjudged.  Win.  i.  Pafclr.  19  Jac.  C.  B.  Anon. 

11.  Coparcener  in  fee  i^\\kii  all  her  part  and  purpart,  without 
faying  to  him  and  his  heirs  j  refolved  that  it  was  only  an  eftate  for 
life,  becaufe  there  was  no  clear  intention  that  it  ihould  be  more. 
Per  Jones  J.  Lat.  136.  Hill.  12  Jac. 

S  P.  in  Cafe  12.  Devife  that  his  executors  grant  a  rent  charge  to  J.  in  fee  out 
oftruftces  of  his  faid  lands  \  by  that  devife  the  executors  have  a  fee  fimple  in 
ftiy^in^and     the  land,  otherwife  they  could  not  make  fuch  a  grant.     Arg.  4  Le. 

to  their  158.  in  pi.  265. 

beirsy  8  ' 

Mod.  159*  per  Cur.  in  cafe  of  Shaw  v.  Weigh. 

* 

13.  Devife  to  A.  for  life,  and  then  deyifes  the  whole  rentaind^r 
to  B.  It  is  a  fee.  Lutw.  764.  Trin.  i  Jac.  2.  Norton  v. 
Ladd. 

14.  Devife  of  fee-farm-rentSj  a  fee  pafles. .  6  Mod.  no..  Per 
Holt  Ch.  J.  in  delivering  the  opinion  of  the  court.  Hill.  2  Ann* 
B.R.  ^ 

Though  the       15.  Where  lands  are  devifed  to  a  particular  purpofe  and  the  death 

devife  of  the  devifee  may  prevent  that  ^purpofiy  there  the  devifee  has   fee. 

would  6  Mod.  III.     Per  Holt  Ch.  J.  in  delivering  the  opinion  of  the 

otherwife  couft."    Hill.    2  Ann.  B.  R.    in  cafe  of  Bridgwater  (dutchefs) 

life.    8  Mod.  259*  in  cafe  of  Shaw  v.  Weigh. 

16.  In  deeds,  no  other  word  will  carry  a  fee-fimple,  but  did 

word  (heir)  whereas  in  a  will  it  is  otherwife;  for  that  is  anew  con- 

veyance  by  force  of  theftatute  ofyi  H.  8.  which  fays  that  it  Xhall  be 

lawful  for  a  man  to  dtfpofe  of  his  lands  by  willj  at  his  will  and  plea-* 

fure\  and  this  is  a  reafon  why  a  devife  to  a  man  in  perpetuum  pajjis 

'  a  fee  fimple  at  the  fame  time,  that  thefc  words  in  a  deed  gave  only 

an  eftate  for  life;    per  Holt  Ch.  J.    Wms's  Rep.  77,   Pafch^ 

1705.  in  cafe  of  Idle  v.  Cook. 

Ti  Mod.  17.  A.  feifed  in  fee,  devifed  y^ur  coats  to  four  boySj  of  t&e  pariflt 

'o**    S.  ^.  of  D.  for  every  and  all  his  lands,  tenements,  and  hereditaments,  and 

Sat  the        all  his  perfonal  r/iate  to  his  wife  and  her  affignes,  it  was  adjudged 

words  of      that  the  wife  had  a  fee-fimple,  becaufe  me  took  the  lands  widi 

the  will  give  a  perpetual  charge.     2  Salk.  685.  Pafch.  4  Ann.  B.  R.     Smith 

a  fee,  here  Tindal 

being  ^'   Ainoai. 

cluurge  for  ever,  and  a  fuflkicnt  perfonal  e{l.ice  to  purchafe,  Stc.  Bat  he  was  not  fattsfied  to  fix 
i^upon  the  land.  He  went  upon  the  word  hereditannent  to  'make  a  fee;  the  words  lands  and 
tenemeats  carry  only  ^u  eftate  foi*  life^  but  hereditament  caniet  ttie  fees  for  if  be  liad  not  a  fee 

thea 
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then  it  was  not  his  herediument^  and  when  he  gives  his  hereditament,  he  gives  a  defcendablo 
eftate,  ocherwife  it  is  no  hereditament.  Co.  Litt.  6,  Thefo  words  cannot  be  fatisfied,  unlefs 
this  word  carry  the  inheritancei  Hob.  a.  is  rightly  reported,  and  wrong  in  Mo.  173.  Lands  of 
mhencance  is  only  a  defcription  of  what  lands  (hall  pafs.  — —  S.  C.  ciicd  S  Mod.  ace.  in  cafa 
of  Shaw  T^  Weigh.    ,  "^ 

18.  Idijpofe  of  all  my  worldly  eftate  \  firfti  will,  that  all  rfty  debts 
he  paid  and  out  of  the  remainder  of  my  ejiatey  I  give  my  wife  300/. 
My  will  is,  that  my  wjfejhall  have  one  moiety  of  what  is  lefi  after 
m  debts  paid;  per  Harcourt  C.  my  worldly  eftate  comprifes  all 
he  had  in  the  world.  The  whole  eftate  is  charged  with  debts 
and  decreed  a  moiety  of  the  furplus  of  the  real '  and  perfonal 
eftate  to  Ae  wife.  2  Vern,  690.  pi.  615,  Trin,  1715.  Beach- 
croft  V.  Beachcroft. 

19.  John  Waller,  a  merchant,  in  1683,  married  with  Frances  MS.  Rcpi 
daughter  of  John  Hiller/den,  clerk,  and  before  marriage  entered  ^'^^    » 
into  articles  with  her  father,  mt'  al'  to  this  efFeS;  John  Waller  c!Sl  Wal- 
does  for  himfelf,  his  executors  and  adminiftrators,  covenant  to  and  icrv.FuUer# 
with  Ae  faid  John  Hillerfden,  his  executors  and  adminiftrators,  in 
oonfidcration  of  the  faid  intended  marriage  and  12000L  portion  of 
Frances,  that  in  cafe  the  faid  John  Waller  Jhould  happen  to  die  after  the 
marriage  before  the  faid  FranceSy  that  hey  tjie  faid  John  Waller,  w/V/ 

leave  her  worth  thefum  of  1^00 1.  immediately  upon  his  deathy  or  if 
,  the  faid  Frances  Jbould  then  judge  it  more  convenient  to  take  the  third 
part  of  all  the  ejlate  both  real  andperjhnal  of  the  faid  John  fTaller 
Mfttallhave  liberty fo  to  do.  TEq  marriage  took  efFed,  and  John 
Waller,  died  in  1746,  without  iftiey  havirig  made  his  will  and 
Aereby  gave feveral parts  of  his  real  ejlate  to  his  wife  for  life  and 
made  her  file  execittrix  and  refiduary  legqtee.  He  had  but  a  fmall 
fortune  at  the  time  of  his  marriage,*  but  acquired  a  confid^rable 
eftate  b/  trade  and  merchandize,  viz.  Eftate  in  land  of  1000 U 
per  annum,  and  perfonal  eftate  of  about  1200I.  after  debts  and 
I^acies  paid ;  the  widow  proved  the  will  in  the  ecclefiaftical  court 
and  foon  after  brought  a  bill  in  this  court  againft  defendant  Fuller 
devifee  of  the  real  eftate  of  her  late  hufband,  and  againft  the  heirs 
at  law,  to  have  the  benefit  of  her  eleftion  to  have  a  third  of  the 
teftator*s  real  eftdte,  and  alfo  to  have  the  benefit  of  the  lands  de- 
vifed  to  her  by  the  will,*  as  alfo  the  refiduum  of  the  perfonal  eflate. 
Firft  ppint  was,  if  fhe  (the  plaintiff)  by  making  her  eleftion  to 
take  the  third  partof  her  hufband's  real  and  perfonal  eftate  purfuant 
to  the  pc^er  giyep  to  her  by  the  marriage  articles,  fliould  have  s| 
third  part  of  his  lands  in  fee,  or  for  life  only. 

Secondly,  if  by  making  the  eleftion  to  take  the  third  part  of  his 
eftate  (he  muft  not  waive  the  benefit  of  the  will. 

Talbot  SoUicitor  General.  Mr.  Lutw.  &  al'  pro  quer*  argued 
tiwt  the  plaintiff  was  intitledto  a  third  part  of  the  teftator's  real 
eftate  in  fee,  and  not  for  life  only,  that  articles  are  to  be  conftrued 
like  wills,  that  by  a  devife  of  his  real  eftate  a  fee-fimple  p^s  with- 
out any  words  of  limitation,  fo  in  articles  no  pr^ife  form  of  words 
is  requifite;  it  is  fufficient  if  the  intent  and  meaning  of  the  parties 
appear.  In  common  acceptation  all  niy  real  eftate  means  all  myin-^ 
Icreft  in  fuch  cftaic  and  this  was  a  reaionabic  agreement  2X  the  time 

T3         ^  .  it 
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it  was  made ;  J.  Waller  had  not  ah  ^ftate  taitMe  6>  the  plaintiff^^ 
portion,  and  fincefhe  run  therifque  of  lofing  her  fortune  by  putting 
it  into  his  power  abfolutely  without  any  certain  provifion  fecured 
to  her,  it  is  but  reafonable  fhe  IhouM  have  the  benefit  of  the  eftate 
got  by  trader  with  her  own  money*    Vide  i  Sid.  i^T. 

Secondly,  es  to  the  will,  plaintiff  was  indtkd  to  what  was  left 

her  by  the  will  as  the  gift  of  her  hufband,  and  as  an  addition  to 

-  the  provifion  made  hec  by  the  articles^  for  being  only  eftates  for 

L  ^45  J  I^^  ^"^  money  given  by  the  will,  that  cannot  be  taken  as  a  com- 

peiiiation,  or  fatisfadion  for  the  fee  fimple,  whic^  tbt  claims  by 

the  articles,  &c. 

Contra,  per  the  Attorney  General,  Mr.  Mead,  and  Fazakerly, 
it  was  argued,  that  the  plaintiff  was  intitled  only  to  an  eftate  for 
life  in  a  third  of  the  lands  by  virtue  of  the  mamage-articles ',  there 
are  no  words  of  limitatioa. of  eftate;  therefore  by  the  rules  of  law 
it  was  only  an  efVate  for  lif(!,«that  a'provifion  for  life  w^  fufficient, 
and*  as  much  as  ufual  in  all  marriage  fettlements  and  according  to 
the  common  courfe  and  that  articles  are  to  be  taken  according  to 
the  common  courfe  of  fuch  £)rt  of  agreements,  &c* 

Secondly,  If  fhe  is  at  liberty  to  make  her  election  after  fhe  has 
proved  the  will,  by  which  fhe  takes  much  more  than  an  equivalent 
for  the  1500I.  agreed  to*b€.left  her  by  the  articles,  yet  (he  cannot 
have  bottrs  if  fhe  eledb  the  articles  ine  waives  the  benefit  of  the 
will;  for  the  devifes  by  the  will  are  inconfiflent  with  the  articles^  * 
both  cannot  flahd  together. 

King  C.  was  of  opinion,  that  the  plaintiff  was  intitled -to  s^  third 
part  of  the  hufband's  lands  in  f<^e  fimple,  and  the  meaning  of  the 
parties  was,  that  whatfoever  the  hufband  fhoukl  acquire  the  wife 
•*  (hould^have  a  third  of  it.  Articles  are  a  promife  to  do  a  thing,  and 
muft  be  conftrued  according  tor  the  intention  of  the  parties  and  the 
common  acceptation  of  the  words,  and  that  by  all  my  eftate  is 
commonly  meant  all  my  intereft  in  it ;  as  to  the  fecond  point, 
the  plaintiff  cannot  take  the  eftate^  for  life  deviiod  to  her  by 
the  will,  becaufe  that  is  inconfiftent  with  the  claim  fhe  makes 
to  the  inheritance  of  the  third  part  by  virtue  of^tfae  articles; 
but  as  to  tlie  refiduum  of  the  perfonal  eftate  that  fhe  may  take 
by  the  will;  for  that  claim  is  not  inconfiftent  with  the  articles;*  . 
and  where  the  articles  and  will  are  not  inconfiftent,  but  both 
may  ftand,  then  fhe  may  claim  and  have  the  benefit  of  both, 
like  the  cafe  of  the  cuftom  of  London,  there  children  giay  take 
both  by  the  cuftom  and  will,  where  the  eftate  is  fufficient  to 
fatisfy  both  the  will  and  the  cuftom;  but  a  child  in  that  cafe 
(hall  notitaka  by  the  will,  if  by  fo  doing  the  intention  of  the 
t^flator  will  be  jdifappointed. 

*  Decree*     A  third  of  the  real  eftate  in  fee  and  refidue  of  the  per* 

fonal  to  the  plaintiff,  partition  of  real  eftate  to  be  made  by  commif^ 

lioners.    Per  Cur. 

A<iindged         -jq.  Where  an  eftate  isdcviied  to  trujlies  ufon  fu^  trufts  as 

?ikl?fcc     canmt  he  fupforted  without  a  fee  \  in  fuch  cafe  a  fee  fhall  pafs  to 

byimphca-     ttie  truftees,   though  the  word  heirs  be  not  mentioned.    Ai^. 

10  Mod« 
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to  Mod.  522*  Mich.  |0  Geo.*,  |.  !n  Cane,  k  oft  of  Acherly  ^  * 
V.  Vernon,  JJ**^  3W 

Welgtau 


(A.  b)  Eftate  for  Life  in  Tail,  or  In  Feci  by 
Words  firft  limiting  a  Fee,  qr  Fee  Tail,  and 
then  abridging  it. 

X*    A      Has  two  fens  and  a  daughter  and  devifed  lands  to  his  Ibid,  in 

^^*  wife  for   ten  years  after  her  deceafe,   remainder  to  his  ^^^-^ 

youngeft  fon  and  his  heirs  for  ever,   and  if  any  of  bis  two  fins  c<i"  o  EiS" 

*  dye  without  tffue  of  his  hody^  lie.  theajthc  land  to  remain  to' his  ^"^^^^  v. 

daughter^  and  .her  heir's  in  fee /after  .in  the  life  of  the  father,  the  A*^fe1fe7^ 

younger  fon  dies  witKout.iffuc;  this  is  a  good  remainder  ta  the  UndbD. 

daughter.    D.  122.  pi.  20.  Mich.  2  &  3  P,  &  M,  Anon.  ands.  de- 

his  wife  for  life,  and  after  her  death  he  devifed  the  lands  in  D.  to  B.  and  bis  heirs  for  fver,  and  hi* 
lands  in  S.  to  C.  and  bis  biirs  for  ever.  Item  I  will  that  the  furvivor  oftbemJhaU  bt  bar  totbe  other^ 
iftitber  of  tbtm  diewitbout  ijfuu  This  was  held  a  devife  of  an  iromediate  tibte  tail.  Cro.  J.  695, 
pi.  8.  Mich.  22  Jac.  fi.  R.  Chaddoc|t  v.  Cowley>  ..■  S.  C.  cited  Sid.  14^.  in  cafe  of  Col- 
liafoQ  V.Wright.  .        ji.r        ^-» 

2.  W.  C.  by  his  will  devifed  a  mefluage  in  tbe^  words,  viz.  BeodL  300.' 

1  give  to  A.  L.  my  coujin  thefeefimfle  of  my  houfe^  and  after  herder.  ^®**  P** 
ceafr  to  ff^.  her  fine  '  A.  L.  had  an  eftate  for  life,  and  her  fon  a  fee-  S^il^li'' 
iimple  in  remainder  and  (q  it  w^  *  adjudged.     And.  51.  pL  125.  ingly...*^. 
I^afch.  17  Eliz.  •  fe^ker  v.  Raymond.  •  ^-  357-  pi. 

44*  ^*  ^* 
fays  it  was  adjudged  that  the  fon  had  only  a  remainder  for  life  and  the  wift  the  ft  _  ^^ 

(o  it  is  cited  Mo.  362. 

3,  The  fee  ftmpU  of  his  bode  to  A*  and  afier  A*s^  doceafe  to  B.  But  And. 
fon  of  A.  (wJiichB.  was  devifor's  heir  apparent).     Adjudged  that  4'}lJ*  "^* 

A.  has  but  eftate  for  life,  remainder  to  B.  for  life,  remamder  in  eh^,  fay^  u 
fee  to  firft*  tenant  for  life,  D.  357.  su  pi.  ^  PaTch.  19  Eliz.  wasadjudg* 
Chick's  cafe.  •   ?**]*»'?• 

had  fee  in 
remarnder  and  A.  an  eftate  lor  life  only.  Baker  v.  Raymoad.    8.  C.  -^--iBendL  300.  pL  29). 
S.  C  adjudged  a  fee  in  remainder  in  B.  but  that  A.  had  or^y  an  eftate  for  life.  —  S.  C  cited 

2  Bulft.  127.  by  Croke  J.  as  adjudged  an  eftate  to  A.  for  l^Qy  rQmaiader  to  B.  for  life,  remaiu« 
der  to  A.  in  fee.  — ^  IVfo.  36a.  cites  S.  C.  accordingly. 

4«  If  lands  are  devifed  to  A^  i^ndhis  heirs j  and  ifjl*  ^es  without  *  Ql^areif 
heir  rf  his  hody,  that  then  the  Xm^Jhall  remain  over.1  "The  donee  '^"f* 
has  only  an  eftate  tail  to  him  and  the  heirs  ♦  males  of  his  body.  ftouM  not 
Cited  bv  Mead,  3  Le.  130.  pi.   183.  Mich.  28  £li2.  C.  B.  as  have  been 
adjudged  in  the  cafe  of  Tcary  v.  Glover.  ^    ^         omitted. 

5.  If  a  man  devi^  a  houfe  to  his  eldeft  fon  in  tail,  and  another 
houfe  to  his  fecond  fon  in  tail,  and  the  third  houfe  to  his  third  fon 
in  tail;, and  if  aily  of  them  die  without  iflue,  the  remainder  to  the 
other  two  equally;  this  fliall  be  but  for  life,-  for  this  enfures  to  the 
quantity  of  the  land,  and  not  to  the  quality  of  the  eftate.    2 

T  4  Brownl. 


firowAl.  .75*  cited  per  Coke  Ch.  J.  is  adjudged  e9  £Uz.  Coke 
V.  Pctwicke. 

6.  A.  devifed  to  5.  and  hts  hetrSy  and  if  J?.  die  without  ijfue^ 
then  the  land  to  be  fold,  B.  \\2S  an  eftate  in-  fee  and  not  in.  tail  \ 
for  A.  difpofed  of  no  more  of  the  eiVate  by  the  laft  wprds  titan  he 
did  by  the  firft,     Bridgm.  3.    per  Walmfley  J.     Arg,   cites  40 

.  Eliz.  in  B.  R-  ' 

7.  But  othervrife  if  he  had  devifed  that  if  B,  died  without  ijffite 
the  land Jhould remain  over','  for  in  this  cik  he  difpofes  of  the  (and 
itfelf  in  remainder,  Bridgm.  3  Arg.  by  Walmfley  J.  cites  40 
Elii*  B.  R.  to  which  Owen  agreed, 

D.35;,  8.  Devife  toB.  for  ever ^  and  afier  his  deceafe  remainder  to  bis 

Marg.pl.      heir  male  for  every  this  is  an  eftatc  tail.     Bufft,  2io.'  Trin.   IQ 

sfc  ISt     S^'  B.  R.  Whiting  v.'Wilkins. 

B.  has  only  an  eitate  for  lif«.  >  ■  So  to  A.  fbt  ever  habrnd.  for  Kfi  is  l^ut  ao  efUte  fpc  life ;  per 
Crew  Ch.  J.Lat.  43. 44.  Trin.  a  Car.  faid  it  htfd  been  adjudged. 

io»  Devife  to  bis  fon  and  his  heirs  aft^r  the  death  of  hi$  wife, 

and  if  his  daughters  over-live  his  wife  and  his  foriy  then  the  daugh^ 

ters  Jhall  have  it  for  life^  and  after  their  death  to  B.  an'd  C.  Aey 

r  24.7  1  Py^'^S  annually,  &c.     Refolved,  ift.  That  the  wife  had  eftate  for 

^    ^^  ^  life.     2dly,  That  the  fon  had  fee  tail.     3dlyj  That  B.  and  C.  had 

fee,  by  reafon  of  the  annu£  payment.     Mo.  852.  pi.  It6^.  Trin. 

14  Jac.  B.  R.     Winterburyfs  cafe. 

Per  Dode-        ii.  A.  devifed  the  fee  of  bis  land  to  B.  his  wife,  remainder  to  C. 

K^'flV'        ^^^  ^'^^  remainder  to  D.  for  life.     B.  has  eftate  for  life,  and  rc- 

300.  citw     niainder  expectant,  and  her  baron  fliall  not  be  tenant  by  the  curtefyij 

l>  157-        per  Crew  Ch.  J.  Lat.  43,  44.  Trin.  2  Car. 

Ibid,  the  12.  A.' had  B.  his  fon,  and  Mi  his  daughter,  and'  devifed  land 

fays^'wote    ?^  ^«  ^^  *^'*  heirsy  and  his  will  is,  that  if  B,  pay  M.  50/.  then  B, 

it  is  no  rea.  fhould  have  thejand'y  the  money  was  not  paid  at  the  day  appointed. 

fori  that  B's  Finch  C.  took  this  but  in  nature  of  a  fecurity,  though  objcded 

failure  i.  •  «••/•         Tk  ji'  •> 

ihouid  give  "^^  *^  ^^^  ^  contmgent  devile  to  B.  on  payment,  and  then  too  if 

himagr?.^t-  he  had  paid  he  could  have  had  but  an  eftatc  for  life,  the  remainder 

ereftatein.  or  reverfion  in  fee  to  the  daughter.     2  Chan.  Cafes,  j.  Hill.  30 

rhe'wVii  in"  &  31  Car.  2.  Bland  v.  Middleton. •      ' 

writing  givcs^him  on  performance  of  the  condition,  by  the  cxprcfs  words  of  the  will  in  wriiingy 
and  the  \vill  Cannot  be  of  land  but  in  writing.  So  that  if  A.  had  made  lucb  wiH  in  writing,  and 
then  had  Adored  By  f^ewil  that  the  ion  (buuld  have  the  fee  firaplc  on  payment  it  would  not  give  it 
him,  yet  it  was  decreed  ut  fupra.  Qoxre  fi  bene.  ■  But  2  VVms'f  Rep.  176.  Trin.  ^yi3i  it 
was  faid  by  Ld.  C.  Macclesfield,  that  m  nil  cafes  where  there  is  a  meafuring  caf^  (a^  lip  termeJ  it) 
between  an  executor  and  an  heir,  the  latter  fh.ill  in  equity  have  the  preference.  [And  why  may 
it  not  be  the  fame  between  an  heir  and  a  devifee  ?  J 

1 3.  One  gave  lands  to  A»  and  his  heirSy  and  if  A.   die  without 

heirs  of  his  body y  that  his  fifler  Jhould  have  600/,     Adjudged  an 

eftate  in  fee.     Skin.  19.  Arg.  cites  Mich.  30  Car.  2.  B.  R.  Cane 

v.  James, 

B.  takes  by       i^.  Devife  of  lands  to  his  two  daughters  A.  and  B.  and  their 

Zll'^ll'.T  *^'^'^  ^"i^^^^y  '^  ^^  dividedy  &c.  and  if  they  die  without  ijjuey  then  X 

Ray  m.  4*5 2.  gi'^^^  ^l^  my  jaid  lands  to  my  n^pheru  C*  and  the  heir  male  of  his  hody^ 

s.  c with  divers  remainders  over;  A.  dies;  B.  fliall  hold  to  her  and  the 

2  s^how.  jjgjj^  of  her  body  all  the  lands  by  way  of  remainder  by  implicatiop. 
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md  nothing  pafles  to  C.  on  the  death  of  A.    Jo.  172.  Mich*  33  n;.  && 
Car.  2.  B.  R.  Hohns  v.  Meynd.  ^^^f§^ 

17.  pi.  19.  S.C.  adjodged. 
• 

15.  A  man  fcifed  pf  lan<?s  in  fee  had  iflue  a  fin  hy  thifirft  ventier^ 
and  two  fins  by  aficond  venter,  and  devifed  his  laiids  to  his  eldeft 
fin  and  his  btirsy  and  if^he  die  without  beir^  to  bis  two  otber  fins\ 
the  eldeft  fon  died  without  ifliie;  and  if  this  was  an  eftate  tail,  or 
a  fee-fimple,  was  the  queftion  upon  a  fpecial  verdi(£i  found;  and  it 
was  adjudged  an  eftate  tail)  but  it  was  not  argued  or  defended  by 
the  other  fide;*  ideo  quaere.  Skin.  2(39.  HiO,  2  &  3  Jac.  2*  B*  R* 
Blackftone  and  Stone. 

i6.  If  a  man  deyifes  aU  bis  lands  to  Henry  the  eUefi  fin  of  his 
brother  Thomas^  and  bis  heirs  if  he  live  till  21  j  and  if  be^  dies  before 
21)  then  to  the  next  fon  of  TbomaSj  and  if  Thomas  have  no  iffue^  then 
to  tbefirfl  fon  of  his  brother  JVilliam  and  his  heirs  \  by  this  deyife  if 
Henry  dies  before  2i,  his  next  brother  takes  but  an  eftate  for  life, 

St  videtur.    Skin.  562.   pi.  10.  Mich.    6  W.  &  M.  in  B.  iL 
tevifton  v.  Huffey. 
17.  Devife  by  the  father  to  B,  his  feppnd  fon  after  the  death  of  Wms'sltepu 
bis  wifcy  and  to  bis  heirs  for  every  and  for  want  of  fuch  heirs,  then  *uj^'**^ 
U  the  riiht  heirs  oftbefatber^  is  eftate  tail  in  B.  |  Salk.  233.  Trin.  tot  Ciirf!Ii 
yr.  3.  B.  R.*  Nottingham  y.  Jennings.      *  L<L  Raynu 

'  •  '  Rep.  568* 

S.  C  adjudged  accordingly.——  Comyns^sRep.  8».  pi,  51.  S.  C  ak^udged. 

iS.  But  if  the  devife  bad  been  over  to  a  fir  anger  it  had  been  f  2J.8  1 

yoid%  and  B.  had  taken  a  fee.    Ibid.  K,   T^ 

^  Wms'sRqi. 

%  5.  S.  C  &  S.  p.  by  HoU  Ct).  J.  — —  Ld.  Raym.  Rep.  568.  S.  C.  &  S.  P.  by  Holt  Ch.  J. 

19.  A.  licit  father  hqving  iffue  a  fin  and  two  daughters  devifeth  it  Mod. 
the  eftate  in  queftion  to  his  Jon  and  hts  heirs  \  provided  neverthelefs,  *7^«   HiU 
that  if  tbefinjbould  die  before  he  comes  to  the  age  of  7,1  ^  or  without  niniEfc*s.*cI 
iffiieofbisbody^ihtTiitJhouldgo  to  the  daughters  \  the  father  dies,  thefoniiv* 
and  me  fon  lives  to  the  aj;e  of  2i.    The  court  inclined  againft  the  ^'^  ^f^er 
plaintiff,  viz.  that  the  Jon  had  but  an  eftate  tail;  and  fo  die  de-  "fed "ho**** 
vife  to  the  daughters  took  efle^l,  the  fon  being  dead  without  iiTue;  land,    ic 
for  though  it  is  devifed  to  him  and  his  heirs,  yet  the  latter  words  if  ^^^  infifted 
he  die  without  ifTue,  make  it  an  eftate  tail;  for  his  meaning  feems  ^afwJ?* 
to  be  plain,  that  if  the  fon  had  ifTue,  that  iflTue  fliould  haire  it,  if  fee  in  him, 
not,  it  ihould  go  to  the  daughters.    Freem.  Rep.  509,  510.  Mich,  and  that  the 
1699.  in  B.  R.  Heli&  v.  Jennings.  ftuliibi«i. 

ftraed  (And)  and  cited  Cro/E.  525.  But  per  Holt  Ch.  J.  there  is  no  bcoafion  to  conftrue  (Or) 
as  (And;)  for  it  might  be  the  father's  defign  to  hinder  him  from  marrying  tiU  it ;  and  as  for 
the  cafe  of  Cro.  £L  that  was  adjudged  an  eftate  tail ;  but  to  this  point  I  he  court  ga^e  no  opinion; 
and  after  Holt  denied  that  cafe  to  be  law.  -^-^  Cartli.  5x4.  5.  C.  but  S.  P.  does  not  appear.  * 
JLd.*lUym.  505.  ST.  C.  &  S.  P.  accordingly. 

20.  A  fpecial  verdiA  finds,  that  the  grand-father  was  feifed  in  ^  Salk.  i^U 
fee,  and  by  will  devifes  thus,  I  give  to  my  daughter  A.  for  lifiy  re-  JjJ*  '^'j 
inainder  to  A.  L.  and  his  heirs  \  znAfor  default  of  fuch  heirs  remain^  jones.  s.c. 
derover^     And  the  queftion  was,  if  this  be  an  eftate  in  fee  or  in  adjudged. 
fail    Holt  Ch.  J.  faid,  you  will  find  it  a  hard  point  to  find  this  an 

%  eftate 


H^. 
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eftftte  taiL  Sir  Peter  King  urged^  that  it  was  fo^  and  cited  tbe 
cafe  of  Idle  and  Cooke  Eafter  Term.  4  Ann.  If  the  remainder 
had  been  to  his  brother,  or  to  any  body^liat  had  been  heir  at  law,  it 
would  have  been  a  tail ;  for  then  he  oould^ot  have  died  without 
an  heir,  and  fo  a  remainder  might  properly  be;  or  if  it  had  been  De 
ft  exeunte,  or  the  like;  but  thefe  limitations  were  never  carried 
further.  But  the  court  gave  judgment  that  this  was  a  fee,  but  made 
the  rule,  Nifi,  &c.  Note,  the  controverfy  was  between  the  heir 
of  the  devifor,  and  the  heir  of  tievifeei  who  was  no  way  related  to 
thedevifor.  11  Mod.  207,  208.  pi.  10.  Hill.  7  Ann*  in  B.  R* 
Grumble  v.  Jones.     '  '  .  .. 

21.  I  give  and  devife  my  lanJsj  i^c,  in  B,  unto' my  three  dau^^^ 
iers  M.  S.  and  A.  to  be  equally  divided  between  them,  to  hold  to 
them  their  heirs  and  ajjignsfor  ever.     And  if\t  fhall  pleafe  God  that 
all  my  three  daughters  Jhall  happen  to  dte^  and  leave  no  ijfue  of 
their  bodies  to  inherit  fuch  ejlate  as  in  this  my  will  is  before  devifed 
U  themy  or  not  be  of  age\  or  make  no  other  difpofal  thereof  that  then 
the  faid  lands  Jhoutd  be  vejled^  and  be  fole  and  proper  ejlates  of  my, ' 
kinfman  5.  B*  and  I  do  hereby  give^  devife  and  bequeath  the  fame  /jr 
the  faid  S.B,  and  his  heirs  and  aj/igns  for  ever  3ccoTding]yj  provid- 
ed* alway.s  that  the  faid  S.  B.  fhall  pay  \mto  every  one  of  dl  my 
lifter's  children,  that  fliall  be  then  in  being  at  the  tin^  of  fuch  my 
cftate  falling  to  him  by  failure  of  my  ifTue  the  fums  of  lool.  to  each 
and  every  of  fhent.     A,  the  youngeft  daughter  died  in.  her  infancy^ 
in  the  life-time  of  JV*  the  father 'y  5.  the  fecond  daughter  furvived 
her  l&ther  and  mother ;  ana  many  years  after /he  came  of  age^,  by  her 
will  made  a  difpofal  of  her  inter efi  in  the  faid  prenujfes^  by  the  name 
cf aU her mejjuagesy  lands^  tenements  and  hereditaments;  and  M. 
(now  M.  M.  ^e  defendant)  is  now  living  and  married^  and  has 
Jeveral  children.    This  cafe  being  fent  to  the  judges,  diey  made  the 
following  certificate.     *^   We  have  heard  counfel  on  both  fides 
^  upon*  the  cafe,  and  are  of  opinion  that  the,  f^id  S,  and  M,  two  of 
**  the  daughters  of  the  laid  W.  S.  by  virtue  of  the  faid  will,  and 
«  by  the  death  of  the  faid  A.  their  younger  fifter,  in  the  life  time 
^  of  the  tellator,  took  an  ejlate  in  fee-fimple^  in  their  refpedivQ 
«  Ihares  of  the  faid  real  eftates."     His  iordlhip  was  of  the  fame 
opinion  with  the  judges,  and  was  pleafed  to  decree  accordingly, 
Barnard.  ^Than.  Rep.  7,  8,  9.    Paich.  x  740.    Miller  v.  Moor^ 


(A.  b.  2)     Eftate  Tail. 

Where  the  Limitation  is  abridged  or  enlafged  by 

Words  Subfequent^ 

I.  {^NE  by  will  devifcs  all  his  lands  to  B.  and  his  heirs  of  his 
^^  body  begotten,  and  afterwards  by  the  fame  will  devifes  that  if 
B.  dies  the  fame  lands  Jhall  remain  to  C.  in  fee',  the  cooirt  held  that 
B.  had  eftate  tail  by  the  firft  words,  and  not  an  eftate  for  life  by 
the  laft  words.    And.  33.  pi.  84.  Hill.  14  Eliz,  Anon. 

2.  If 


2.  If  lands  be  dcvifed  to  9ne  and  Us  heirs  y  and  if  he  Me  wtthoui  ' 
heirs  of  his  bodj/y  that  the  land  ihall  remain  over,,  that  he  had  no* 
greater  eftate  than  to  him^ndhis  fpecial  heirs,  vizi  heirs  males  j 

and  the  reafon  was,  becaufe  the  will  took  efFe£t  by  the  firft  words. 
Godb.  i6.  pi.  23.  cited  by  Mead  as  adjudged  Pafch.'  ^5  EUz.  in 
C.  B.  in  cafe  of  Glover  v.  Tracey. 

3.  Devife  to  A,  his  fon,  and  the  heirs  of  his  hody^  and  adds  fur-  Cro.E.i|9» 
<hcr,  VIZ.    I  will  that  afier  the  deceafe  of  A.  my  land  Jhall  remain  to  ^^  'uLfJ? 
B.  fon  of  A.    Adjudged  A.  had  eftate  tail,  and  his  wife  entitled  to  ccjrifeof /u 
dower.    Mo.  593.  ^.  8qi.  Hill  35  Eliz.     Atkins's  cafe.  itftiaUr*- 

ibt  ehlejtfin  of  A.  and  tf  the  heirs  of  bis  hodjf,  the  remainder  over  to  thnse  other  fons  in  the  fame 
maBner ;  it  was  adjudged  an  eftate  tail  m  A.  ■.  And.  33.  pi.  8^.  Anon.  HiU.  14.  Ilia. 

S.  P.  held  accordiogly.  — — —  Bendl.  aoy.  pi,  244.   S.  P.  and  feenis  to  be  S.  C.  ^t\i 
xccQfdJDgiy. 

4.  A.  dcvifed  land  td  B.  his  eUeflfin^  and  the  heirs  of  his  body  8.  C.  cited  . 
e^er  the  death  of  his. wi fey  and  if  6.,  died  living  the  wife^  then  to  C  3  ^y-  434* 

•,  his  younger  fon^  and  devifed  other  lands  to  another  fon  and  the  dtcdbyLd. 
heirs  of  his  body,  and  If  he  died  without  ifilid^  then  to  remain,  &c.  c.  Parker. 
B,  died  living  the  wife.    It  was  ftrongly .  urged,   that   his  eftate  'W'ms'sRepi 
fliould  ceafe,  for  it  being  faid  if  he  died  living  the  wife,  this  was  ofHew^^ 
corredlive  of  wjiat  went  before.     But  per  tot.  Cur.  it  was  an  ab-  Ireland, 
iblute  eftate* tail  in  B.  as  if  the  words  had  been,  if  he  died  without  And» 
iffue  living  die  wife;  for  he  could  not  be  thought  to  intend  to  ^™'in^2fe 
prefer  a  younger  fon  before  the  iflue  of  his  cldeft;  per  HJe  Ch.  of  Newland 
J.     Vent  230.  cites  ero.C,  1^5.     [Pafch.  6Car.B.  R.]  Spald-  ▼.Shepherd, 
ing  V.  Spalding  Uvch.^n%z. 

dted  per  Holt  Ch.  J.  in  delivering  the  opinion  of  the  court.    Ld.  Raym.  Rep.  5i4«  HiU.   it 
W.  3.  in  cafe  of  Badger  v.  I«ofd» 

5.  Devife  was  to  B.  his  fon  and  heir^  and  if  he  die  before  21,  and 
Vjithout  iffue  of  his  body   then  livings  the  remainder  over^  &c.  A 

furvivedtbe  21  yearsy^  and  then  he  fold  the  lands,  and  died:  it  wa^ 
held,  that  he  had  a  fee  fimple  immediately,  and  by  confequence  the 
lale  was  good;  for  the  eftate  tail  was  limited  to arife  upon  a  contin- 
gency fubfequent  i  Sii  148.  pi.  9.  Trin.  15  Car.  2.  B.  R. 
Collinfon  v.  Wright. 

6.  Upon  a  fpecial  verdidl  the  cafe  was ;  R.  G.  feifed  in  fee  rf  f  2  CO  1 
lands  in  S.  by  will  in  writing  devifes  to^R/fon  of  his  late  brothery  all        ^     ^ 
bis  lands  commonly  called  P.  and  alfo  all  other  his  .lands  during  his 
natural  life,  and  ti  his,  heirs  rhale  of  his  body  begotten  5  and  for  want 
offuch  ijfuey  he  the  faid  R»  to  have'  the  faid  eflate  but  during  his  na^ 

ton. 


tural  lifey  and  no  longer 'y  and  then  his  will  was,  that  the  aforefaid 
ejiate  jDould defend  to  P.  his  nephew;  R.  fufters  a  common  recovery 
to  the  ufe  of  himfelf  and  his  heirs,  and  devifes  this  land  to  the  de- 
fendant in  fee,  and  dies  without  ijfue  male ;  and  it  was  adjudged  to 
be  ah  eftate  tail  in  R.  ^nd  fo  the  remainder  barred  by  the  recovery, 
and  not  an  eftate  for  life,  and  fo  forfeited  by  the  recovery  i  for  the 
words,  and  for  want  of  fuch  iftue,  he  the  laid  R.  to  have  but  an 
.eftate  during  his  natural  life,  is  no  more  than  the  law  implies ;  for 
if  tenant  ki  tail  has  no  iiTue,  it  refolves  into  an  eftate  for  life,  and 
fo  it  was  adjudge  1 }  the  obje<Stion  was,  that  it  (hould  bp  conftrued. 

Jhwsp 


25»  Detrffe* 

thus,  viz.  I  give  the  land  to  A.  during  his  life,  and  no  longer^  in 
cafe  he  has  no  ifTue  male  of  his  bodyj  «nd  fo  an  eftate  tail  upon  a 
contingent;  and  he  dying  without  iflue  male,  it  is  now  become  but 
ail  eftate  for  life  ab  initio,  but  the  judgment  was  ut  fupra.  %  New. 
Abf.  59,  60.  cites  it  as  adjudged  Hill.  29  and  30  Car.  2.  Rot. 
1247.  Fountain  v.  Gooch. 

^.  Devife  to  father  for  Ufe^  remainder  to  tbefirft  fon^  &c.  Re- 
mamder  to  trujien  for  99  years  to  fupport  the  remaindersy  it  is  a 
good  term  to  fupport  the  remainder^  notwithftanding  the  £ime  is 
JSmited  and  inferted  after  the  limitation  to  the  firft  fon  (it  being  in 
the  cafe  of  a  will.)  2  Chan.  Rep/  171.  31  C^.  2.  in  cafe  of 
Green  v.  Rooke.  • 

ft.  c.  ftnd  8.  A  recital  in  a  codicil  cannot  amount  to  a  devife,  as  mention* 
S.  F.  held    ing  in  die  codicil  that  he  had  given  an  eftate  tail  to  B.  whereas 

r?°Wins's  *®  ^^^  ^  S*^^  ^  ^'  ^y  *®  cxprcfs  words  was  but  an  eftate 
J?ep.54,5s.  for  life  to  B.  and  the  tail  to  his  fon.  This  will  not  enlarge  B's 
Hill.  1702.  eftate  for  life  to  an  eftate  tail.  2  Vern.  449.  451.  in  cj^fc  of 
^^       Bampfield  v.  Popham.    Mich.  1703.  Arg. 

JMolty  Trevor,  Matter  of  the  Rolls,  and  PoweU  J.  '    ■    ■  Ibid.  58.  S.  C.  sod  SL  P.  refolv^ 


•  (B.  b)     Eftate  for  Life  in  Tail  or  Fee. 
By  Words  firft'  limiting  Eftate  for  Life. 

"^^  s^c  '^''  '*  A  ^^  "^^^  '"^  ^^  ^"  *^*  manner :  Item,  I  give  my  manor 
toVidcm' ""  .  *f^*  ^  myftundfon.  Item^  I  give  my  manor  of  S.  to  my 
verbis.  faidfon  and  to  his  heirs.  It  was  refolvcd  by  three  juftices,  that  11^ 
the  firft  he  had  but  an  eftate  for  life,  and  the  item  feems  to  be  a 
new  gift  to  a  greater  preferment  in  the  fecond  place  for  the  amend- 
ment of  the  other.  But  Brown  contra,  and  that  (item)  is  as  a 
copulative,  and  that  (the  heirs)  exprefled  in  the  laft  claufe  extend 
to  both  the  lands ;  but  if  thofe  words  had  been  put  in  the  gift  of 
the  firft  lands  it  would  be  other  wife.  And  Dyer  fdid,  that  if  in 
tiie  iirft  claufe  no  perfon  had  been  named,  but  that  the  words  bad 
been,  Itefn,  I  give  the  manor  6f  D.  Item,  I  gi\  e  the  manor  of 
S.  to  J.  K.  and  his  heirs,  in  fuch  cafe  this  fliould  have  referred  to 
both  the  manors.     Mo.  52.  pi.  153.  Pafch.  5  Eliz.  Anon. 

2.  A.  grandfather,  B.  father,  and  C.  was  the  fon ;  A.  dtoifed  f» 
B.for  lifej  remainder  to  C:  and  his  heirs  males  of  his  body^  remainder 
to  the  ri^ht  heirs  of  A.  and  the  heirs  males  of  hts  body  j  then  A.  dies^ 
and  afterwards  J5.  dies,  then  C  dies  without  iJfUe  male^  leaving  M. 
[251  ]  a  daughter.     It  was  argued,  that  M.  had  a  tee  fimple;  for  imme- 
diately on  the  death  of  A.  the  remainder  vofted  in  B.  and  vefted 
in  him  as  a  fee  fimple,  and  cannot  by  matter  fubfequent  be  con- 
verted into  an  eflate  tail,  and  fo  it  was  adjudged.     Cro.  E.  96.  pi. 
12.  Pa^ch.  30  Eliz.  B.  R.  Smith  v.  Hawes. 
M0.593.pl.       3.  A.  devifed  lands  to  R.  his  daughter  for  life^  and  ifjbe  marrf 
J03.  s.  c.    after  my  d^thy  and  have  heir  of  her  hody^  then  I  will  that  the  heir 

after 


* 

^A^  nvf  daughter's  diotb  Jbatt  have  the  knd^  and  td  the  htlrs  ^f 
their  bodies  begotten ;  and  ifny  daughter  die  without  ij^uevfher  body 
begotten^  then  P.  T.Jhall  have  it  to  him  and  his* heirs.  %  died',  R^ 
married  J.  ZX  and  had  ijfue.  It  was  agreed  by  all  tne  juftices, 
that  &  devife  to  one  and  the  heir  of  his  body  is  an  eftate  tail^  and 
ihall  go  to  all  the  heirs  of  his  body  \  for  that  the  word  heir  i& 
nomen  colle£iivum.  But  in  the  principal  cafe  Gawdy  and 
Fenner  held,  that  ihe  had  only  an  eftate  for  life^  but  Popham  e 
contra;  fed  adjornatur.  Cro.  £•  313.  pi.  5.  Hill.  36  Elis.  B.  R« 
Clerk  V.Day. 

4*  Devife  to  J.  for  life^  and  afterwards  to  the.  next  heirs  male  of  *  And. 37. 
jf.  and  to  the  heirs  of  the  body  offuch  next  heir  male.     Agreed  per  &ufc^d^ 
tot.  Cur.  that  A.  had  only  an  eftate  for  life,    i  Rep.  66.  d.  Mich,  hut  s.  p/ 
30  &  40  Eliz.  C  B.  Archer's  cafe,  alias,  Baldwyn  v.  Smith*  ^^^  n<x  fo 

*^  fully  ap- 

ptan  Cro.  E.  451.  pi.  ,10.  S.  C.  adjudged^  ■  S.  C.  cited  by  Hale  Ch.  J.  Vent.  216^— — Ibid. 
225.  S.  C,  cited  Arg.  Ibid.  232.  S.  C.  cited  by  Hale  Ch.  J.    ■        Gibb.  24.  Pafcb.  t 

Geo.  2.  B.  R.  the  S.  C.  cited  by  Raymond  Ch.  J.  in  delivering  the  opinion  of  the  court.  ■ 

S.  C.  cited  per  cor.  a  Vera*  325.  >  Le.  257.  per  Jeffiy  J.  in  cafe  of  Manning  r.  .An- 

drews S«  P. 

5.  Devife  to  his  fon  T,  and  the  heirs  males  of  his  body  for  500  10  Rep.  7II. 
years  provided  if  he  or  any  of  his  iffue  male  alien  the  premwisythen  a.87.a.S.C, 
to  T.  S.  and  his  heirs ;  adjudged  an  eftate  tail,  and  the  devife  for  j^^^^  ^_ 
500  years  is  void,  becaufe  the  teftator  intended  it  to  be  an  inhe-  ror  brought 
xitance,  for  by  the  provifo  he  took  care  to  advance  thet  iiTue  of  T.  io  B.  R.Ld^ 
whereas  if  this  fliould  be  a  term  for  years,  then  by  the  defcent  of  hii'/th^^d^ 
the  inheritance  on  T.  it  would  be  merged,  ^^hich  never  was  the  vjfc  to  T. 
intent  of  the  devifor.    Mo.  772.  pi.  1067.  Trin.  2  Jac«  C,  B.  was  only 
Lovice  y.  Goddard.  ^°/  ^ '«"» 

^  of  yearsy 

and  with  this  Wifich  J.  accorded.  '  ■  Cro.  J.  61.  pi.  7.  C.  B.  Anderfon  and  War« 
barton  held  the  Words  (for  /oo  years)  to  be  void;  but  Daniel  and  Walrofley  e  contra,  that  they 
fluKild  not  be  merely  void,  butlhould  be  conftrued,  that  the  eftate  fhall  be  determined  when  the 
500  years  are  expired,  viz.  that  they  fhall  be  tenants  in  tail  for  500  years,  and  if  it  (hould  be 
conftrued  a  term  only,  it  would  be  extinguilhed  by  defcent  of  the  inheritance.  1  Mod.  115. 
in  pi.  14.  Pafclf.  26.  Car.  a.  Ld.  Keeper  Finch  denied  my  Ld.  Coke's  opinion  in  Leonard 
Lovell's  cafe,  which  iaith  that  in  cafe  of  a  leafe  fettled  ro  one  and  the  heirs  males  of  his  body, 
when  he  dies  the  efbte  i^  determined ;  for  he  faid  it  (haU  go  to  his  executors.— Sel.  cafes  in 
Chan.  30.  S.  C  of  LoveU's  cited  by  Ld.  C  Nottingham,  and  fays  that  Ld.  Coke's  error  in  that 
cafe  is  in  faying,  that  if  a  term  be  devifed  to  one  and  the  heirs  males  of  his  body,  it  (hall  go  tQ 
him  or  his  executors  no  longer  than  he  has  heirs  males  of  his  body;  but  Ld.  Nottingham  fayf» 
that  it  was  reTolved  otherwife  in  cafe  of  Lkven thorp  v.  Ashby,  ii  Car.  B.  R«  RoU'e 
abridgment  tic.  Devifie,  foL  61 1.  (L.)  pL  i.  For  thefe  words  are  not  the  limitatioa  of  the  time, 
bat  an  aibfobite  difpolition  of  the  term* 

6.  A.  devifed  to  his  wife  for  life^  remainder  to  B.  and  if  he  have  ^w"  Tpbw 
i^ue  male  of  his  boify^  then  tofucb  ijfue^  and  if  no  iffue  ma%  then  to  ^^vJjto^ 
cZ  and  fo  to  D.    It  was  adjudged  that  the  words  (if  no  iflue  male)  generally 
gave  every  one  an  eftate  tail.    9  Rep.  127.  b.  Hill.  8  Jac.    In  the  (expreffinj 
court  of  Wards,  Sonday's  cafe.  SndlfJi? 

flKwld  have  no  iflae  male,  remainder  over,  was  for  that  reafon  rightly  adjudged  an  eftate  tt3« 
WiDs*8  Rep.  57.  in  cafe  of  Bampfield  v.  Popham. 

7.  A.  feifed  of  Black^cre  and  Whiter-acre  in  fee^  devifes  Htb^tp 
bis  wife  for  life^  the  remainder  in  Biaci^acre  to  B.  «[/^'-  -Awi  / 
make  my  wife  executrix  of  all  my  goods  and  lands.     Tne  court  hdid 

tbat  the  fee  of  White-acre  is  not  given  here  tQ  the  wife  \  for  » 

(lands) 


(lands)  (hall  intend  fuch  lands  as  (he  may.  have  as  executrix ;- hut^ 
by  Popham  otherwife  it  had  been,  if  he  had  (aid  I  make  my  wife 
beir  of  all  my  lands,  *  Noy.  48.  Clements  v.  Caffye, 

8«  A  copyholder  ftlrrendered  to  the  ufe  of  his  willy  and:4pvi(ed 

to  his  firft  jonfor  lift^  and  after  his  deceafe  to  the  heir  male  of  his 

boifyy  occ.    This  was  ruled  to  be  an  e(bte  tail ;  and  this  differs  from. 

Archer's  cafe  in  l  Rep.  for  that  the  devife  therewas  for  life,  and 

after  to  the  heir  male,  and  the  heirs  of  the  body  of  diat  heir  male ; 

there  wt>rds  of  limitation  being  grafted  upon  the  word  heir,  it 

ihews  that  the  word  heir  was  uled  as  defignatio  perfbnae,  and^  liot 

for  the  limitation  of  the  efbte.    Per  Hale  Ch.  J.  Vent.  232.  cites 

J651.  Hanfey  v.  Lowther. 

Hifm.  »S.        Q^  A^  feifed  in  fee,  devifed  his  land  to  T.  his  eldejlfonfor  Iffe^  and 

HolfM.rs.  ifoetUu  without  iffue  Hying  at  the  time  of  his  deathy  then  to  L. 

C.  adjudged  another  fon  and  his  heirs  for  ever.    T.  (uflFered  a  common  recovery, 

Iw^Cur.  gnd  di^  without  ilTue.     Refolved  that  T.  has  only  an  e(hite  for 

It^N^Ibc.  ^^  ^^  remainder  to  his  heir  not  executed;  and  though,  the  rever- 

*l-.Sid.      fion  defcended  on  him  as  heir  of  A.  yet  it  (hall  not  drown  the 

47*  pl^«      eftate  for  life  againft  the  exprefs  devife  and  intention  of  the  ^1, 

S^Creiolv-  j^^^  q^^  leave  an  opening  (as  they  termed  it)  for  the  interpofitioa 

.Keb.29.pL  of  the  remainders  when  they  (hall  happen  to  interpofe  between  the 

Ss.Biunkec  e(tate  for  life  and  the  fee;  and  that  this  being  a  contingent  re- 

s'c  adjor-  ^^"^^^^i  *^^  "^^  ^^  executory  devife,  was  barred  by  the  recovery 

«atur.*-—   fufferedby  B.     i  Lev.  11.  Hill.  12  ic  13  Carr2.  B.  K.  Holmes  v. 

Ibid.  119.     Plunket. 

pi«  29*  s«  c  ^ 

adjudged  accordingly. 

Wo.  593.  10,  Devife  to  J.  for  life^  remainder  to  his  heir^  is  a  fee  (imple; 

Day.  sT'p,    f^'^  )^tm  is  nomen  colledivum.     But  if  he  aids,  and  to  his  heirs  ^ 
m^'-'JCro.E,  fuch  heiry  it  is  for  life  only;  for  words  of  limitation  being  added 
i!2irp'    ^^  ^^  ^^"^  ^^^^^  '^  ^'^  ^  taken  as  defignatio  perfon??.    3  Salk. 

byHaie*       I26.  pi.  I.  •         .• 

Clw  J.  Trin.  %i  Car.  s.  B.  R.  Vent,  fti  ^ 

II.  DevUe  to  A.  and  his  heirs  in  truftfor  B.forlife^  and  after 
his  deceafi  to  the  heirs  male  of  the  body  of  B.  now  uvingy  and  to  fudt 
other  heirs  male  and  female  as  B.  (bafl  have  after  of  his  body,  re- 
mainder over«  B.  had  at  the  time  of  the  will  a  fon  named  C.  EL 
bad  o'nlv  an  ellate  for  life,  and  the  remainder  was  vefted  in  C. 
on  the  death  of  devifor,  and  was  not  in  contingency,  and  tfie  words 
(heirs  miles  of  the  body  of  B.  now  living,  &c.)  was  a  dejcriptim 
of  C  Adjudged  in  B.  R.  but  reverfed  in  Cam*  8cacc.  but  thatce« 
verfed  in  Dom.  Proc.  2  Jo,  99.  Mich.  29  Car.  2.  B.  R.  James  v- 
RichariUbn. 

1%.  Devife  was  to  W,  T^or  life^  aifd  to  his  heirs  %  and  for  want 
of  heirs  to  hiniy  then  to  G.  1.  in  Itke  manner  %  and  for  want  of  beirs^  - 
rfbinty  then  to  W.  F.  and  his  heirs  for  ever;  the  two  firfl  devifces 
died  without  ifTue.  Adjudged  they  had  an  efbte  tui^  becaufe 
thefe  words,  (for  want  ot  heirs  of  h!m)  muft  be  intended  heirs  of 
their  bodies,  efpecially  becaufe  fF.  F.  was  next  heir  at  law  to  tbem^ 
and  therefore  they  could  not  dio  without  heirs  fo  kng  as  bt  or  any  of 

bit 


IDmU.  J  as* 


its  beirs  iotr^^iving.  3  Lev.  70.  TniL  34  Car.  s.  C.  B.  Parker  v. 

Thacker. 

13.  Devife  to  A,  far  life^  and  if  he  have  iffui  malty  then  to  fiich  3  I^v.4sx. 

JffuQ  male  and  his.neirs»  and  if  he  dies  without  iffue  male,  to  B,  rifoi^'acl  '^ 

and  his  heirs*     A»  had  but  eftafe  for  life,  and  both  remainders  are  coi-dingly, 
contingent.     I  Salk.  224.  Mich.  6  W.  &  M.  in  C.  B.  Lodding-  bue435fay% 

ton  V.  Kime.      .  ,  cafe  was 

twice  argued  upon  this  pointy  whether  it  was. a  contingent iretViainder  or  an  execotory  devife  ^ 
and  thai  afierwards,  before  any  judgment  given,  the  parties  agreed'and  divided  the  eftate  <  ■ 
S.  C«  Ld-  Raymond  Rep.  203.  Luddington  v.  Kime,  and^fefolved  per  tot*  Cur.  that  A.  had  ooly 
an  edate  for*  life.  ■     S.  C.  cifcd  8.  Mod.  456.  259.  Arg.—— -Raymond  Ch.  .J.  in  de- 

livering the  opinion  of  the  court  in  the  cafe  of  Shaw  v.  Weigh  fays,  that  this  cafe  in  3  Lev.  431.  * 
is  not  well  reported,  and  that  be  heard  it  argued  feriatimi  and  that  the  cafe  wa3  adjudged  that  A^ 
took  ar^eitate  for  life,  and  the  point  remained  unfhakeu  in  Chancery  and  in  the  Houfe  of  Lords^  fo 
that  ijjife  there  was  edjudged  a  goodttwd  bJ  purchaje  though  an  ejlatefor  Hfe  'Was  given  to  the  father 
ni  the  iffue.  8  Mod.  383.  in  cafe  of  Shaw  v.  Weigh.— —Gibb.  21.  S.  C  cited  by  Raymond  Cb» 
J.  accordingly ;  JCid  faid,  that  it  had  alfo  had  decifions  in  other  places;  it  having  been  brought  into^ 
Chancery,  and  by  appeal  thence  into  the  Houfe  of  Lords,  yet  judgment  given  in  C.  B.  was  in  ill 
thofe  places  confirmed,  and  has  been  acquiefced  in  ever  fince ;  ahd  thence  infers  that  the  word 
itfue  is  properly  a  word  of  pnrchafe  when  the  intent  of  the  party  is  apparent."  ^    S.  C. 

cited  per  Cur.  by  the  name  of  BuUington  v.  Barnardiflon.  2  Vern.  450.  Mich.  1703.  '  S.  C* 
cited  by  Parker  Ch.  J.  10  Mod.  403.  to  be  wrong  reported  in  Lev.  '^  fs  C  *}"! 

14.  Derife  of  lands  to  truftees  and  their  heirs  yjr  A.  for  It  fey  and  ibid.  449. 
to  bufirfty  ^c.fons  in  tailj  but  if  A.  die  without  an  heir  mate  of  his  faj^e  ludr- 
hody  begotten^  remainder  oven    A.  is  only  tenant  for  life ;  for  the  ment  MicL 
words  .could  not  enlarge  an  exprefs  eftate  devifed  to  him  for  life.  1793- P«r 

a  Vern.  R.  427;  pi.  388,  HiU.  1701.  Bamfield  v.  Popham.  Hd^iSd*^'      ' 

Trcvar  Ch.  J.  and  Powell  J.  and  by  them  it  is  a  fixed  rule  lA  law,  that  an  txpnfs  e/latefor  lift 
csmtct  he  eniarved  iy  a»  iw^Scation  but  iy  exprefi  lifords  it^may.  As  in  the  common  cafe,  if  an  eftjtts 
he  given  to  ^  S.for  life,  and  after  his  deceafe  to  the  heirs  of  his  hody,  that  by  exprefs  words  enlarges 
his  e(tate  and  makes  him  tenant  in  tail ;  but  though  the  words  in  the  principal  cafe  are  fufficient 
to  create  an  eftate  tail,  yet  it  is  only  by  itnf>ltcatioH,  and  when  an  exprefs  eftate  for  life  is  not  before 
limiied.  Even  in  a  will,^n  implication  ihall  not  alter  an  exprefs  eftnte,  but  where  th^re  is  a 
fubfequent  devife  in  exprefs  words  to  the  fame  perfon  to  whom  an  eftate  for  life  was  before  de- 
vifed, that  will  enlarge  the  eftate.  1  Wms*s  Rep.  54.  S«  C.  decreed  accordingly.  ■ 
2  Freem.  Rep.  266.  pi.  335.  S.  C.  argued  j  Sed  adjomatur.  But  ibid.  269.  pi.  338.  S.  C.  agree4 
by  al^that  A^liadoniy  an  eftate  for  life.  <    "S.  C.  1  Salk.  236.  pi.  14. 'Hill.  2  Ann.  in  Cane. 

fays,  tftat  by  a  codicii  annexed  he  peciied,  IVhsreas  he  had  given  an  efiate  tail  to  ^.  &C«  And  It  waS 
objected,  that  by  the  cpdicil  the  intent  of  the  devifor  appeared,  and  that  by  the  will  A*  had  aa 
eftate  uil  s  for  lie  might  have  pofthumous  children,  and  more  than  ten  fons ;  fed  non  allocatur: 
for  where  a  partlatlar  efiate  is  exprefsly  devifed,  we  will  not  by  any  fubfequenl  claufe  collet  a 
contrary  intent  inconfiftent  with  the  firft  by  implication ;  and  therefoi'e  they  conftrued  dying 
without  iiTue  male,  a  dying  without  fuch  iffue  male.  And  they  faid,  there  was  a  mighty 
dtfferenee  hetween  a  devife  to  A.  and  if  he  die  v:ithoi/t  iffue  then  to  B*  and' a  devife  to  A.  for  life,  andif  bg  / 
tKs  without  iffue,  thfti  to  B»  Adjudged  per  Wright  Ld.  Keeper,  Holt  Ch,  J.  and  Trevor  Ch.  J. 
■  S.  C.  cited  %  Vern.  546.— —8  Mod.  260.  Raymond  Ch.  J.  faid,  that  true  it  is,  it  has  been 
held  that  where  an  exprefs  eftate  for  life  is  devifed,  in  fuch  cafe  no  fubfequcnt  words  ftiall  creato 
za  eftate  tail  by  implication,  hut  tliis  is  an  old,  antiquated  and  exploded  opinion,  and  contrary  to 
the  later  authorities;  and  in  this  cafe  the  fubfequent  words,  viz.  Without  committing  wafte,  do 
nct^  controul  a  devife.  It  is  true,'  where  an  eftate  for  life  is  devifed  to  oae,  with  a  provifion  im« 
mediately  for  all  his  fonis  fuccefCvelv,  and  if  he  die  without  ilTne,  remainder  over,  in  fuch  cafe 
the'devifee  hath  but  an  eftate  for  lite,  becaufe  thefe  words,  if  he  die  without  Iffue,  (hall  be  in- 
tended a  dying  without  fuch  iifue  as  are  exprefled  in  the  will ;  and  upon  this  diftindlion  the 
cafe  of  Fopham  and  Ban^field  was  adjudged ;  for  there  is  a  great  diiierence  between  a  devife  to 
J  S.  for  life,  and  if  he  die  without  iflue,  remainder  over,  and  a  devife  to  J.  S.  (without  ex* 
preilin^  for  what  eftate,)  and  if  he  dies  without  iXfue  remainder  over. 

15.  Devife  to  truflees  and  their  heirs  On  truft  to  permit  A.  to 
take  the  profits  for  bts  life^  and  afterwards  to  Jland  feifed  to  the  uje  of 
th€  heirs  of  As  bodv^  is  a  ule  in  A.  and  he  has  an  eftate  tail,    a 
Salk.  679*  pi.  6.  HilL  x  Ann.  B-  R«  Broughton  v.  Langley. 

§  .  16.  A 


253  .    SDefiife. 

Wm'l?*  l6.  A  devifc  «ras  io  h.for  Uft^  without  wq/tty  whh  fowi¥^  i$ 
5^  tea  ^  ^"^1^^  ^ j^inturgy  remainder  to  his  firft^  and fo  to  his  ftxtb  fon  (but 

note  at  the  no  ikrtner)  and  then  followed  thefe  words,  if  B.  Jhould  die  with^ 

end  of  the  $ut  iffue  maL^  ef  his  body^   then  to  C  in  fee*,     It  was   refolved 

?C.'  cited  '^y  ^  *®  judges  of  C.  B.  upon  a  reference  out  of  Chancery, 

t  Mod.  258.  that  there  being  no  limitation  beyond  the  fixth  fon,  and  for  that 

Av%.  &  ibid,  there  might  be  a  feventh  who  was  not  intended  to  be  excluded,  there* 

iaymond  ^^^^  ^®  '^^  ^^  *^  ftventh  and  fubfequent  fons  to  take  (but  ftiU  to 

Cb.  J.  in  take  as  ifllie  apd  heirs  of  the  body  of  B^  in  tail,  by  defcent  and  not 


femcobfcr-  time  (May  1707.)  Langley  v.  Baldwin. 

Tation  as  to  ^       /     /    /  /  &    / 

the  exclodiog  the  after-fons,  and  to  avoid  that  by  making  it  an  eftate  tail  by  Implication  iii  the 
lather,  becaufe  an  after- fon  could  not  take  ab  a  purchafor,  but  lie  iaid,  that  in  D.  171.  *  it  is  faid 
ttiat  ail  impKcatioitJhall  never  ride  over  an  exprefs  UmUatim  ;  fo  tliat  an  eftate  devified  to  A,  for  life* 
and  aft^  to  his  firil  fun  and  the  heirs  of  the  body  of  fuch  fir  ft  fon,  and  if  A.  die  without  iflVie, 
then  the  remainder  over,  in  that  cafe  A.  (hall  not  have  an  eftate  by  implication,  becaufe  there  is 
an  exprefs  limitation  in  tail  to  the  firft  fon.  8  Mod,  314.  Pafch.  i  Geo.  2.  in  S.  C.  ■  1  ■ 
Gibb.  14.  Arg.  cites  S.  C.  ic  Ibid.  26.  S.  C.  cited  by  Rayra.  Cb.  J.  accordingly,  and  laid  that 
the  cafe  of  Sutton  v.  Paman  lUnds  upon  the  (ame  reafon. 

♦[254] 

Upon  a  re*  17,  Devife  to  W.  L*  for  lift^  he  paying  200I.  a-piece  to  his 
rtTopSi^  two  fifters,  and  after  his  deceafe  to  the  heirs  male  of  the  My  of  A, 
of  the  and  the  heirs  mate  of  th^  body  of  every  fuch  heir  male  feveralljr  and 

judges  of  fucceffively,  as  thev  fhall  be  m  priority  of  birth  and  fenionty  of 
Stfww^*'  age,  remainder  to  B.  Whether  A.  is  tenant  for  life  only  or  in  tail? 
certified  as  "^  Vem.  R.  551.  pi.  501.  Pafch.  1706.  Legatt  v.  Sewell,  &  Ux*« 
an  eftate      smd  Weller. 

taiU  but 

Tracy  J.  held  it  only  an  eftate  for  life ;  but  the  cotirt  appearing  afterwards  not  to  be  fatisfied 
mrith  the  certificate  of  the  three  judges,  directed  an  eje6lment  to  be  brought  in  B.  R.  in  order 
to  have  the  matter  fettled ;  but  it  is  faid  that  the  parties  agreed,  and  fo  the  qurftion  was  not 
determined.  VVms's  Rep.  %%.  92*  Pafch.  1706.  Legate  v.  Sewell.  —  Ab.  Equ.  394,  395. 
pi.  7.  S.  C.  and  adds  a  nota^  that  all  the  judges  certified  their  opinion,  thnt  W.  L.  had  but  Eftate 
lor  life.  '  Cafes  in  Equ.  in  Ld.  Talbot's  time,  8  Arg.  cites  S.  C.  and  fays  the  judgfs  were  di- 
tMed.— —  Upup  a  cafe  perCowper  €•  to  theC.  B.  Trevor  Ch.  J.  Blencow  and  Dortner 
were  of  opinion  in  1706.  that  the  nephew  had  an  eftate  tail  vefted  in  him ;  bilt  Tracy  contra^ 
and  that  he  had  only  an  eftate  for  life,  and  that  the  words  (heirs  males  of  his  body)  ai'e  words  of 
purchafe,  and  the  intent  of  the  devifor  feems  apparently  fo  to  be  by  limiting  the  eftate  exprefsly 
to  W.  L.  for  life,  and  by  limitation  over  of  the  eftate  to  the  heirs  males.  Bee,  which  words 
nmft  be  reje^ed  as  idle  and  void,  if  the  former  Words  are  words  of  limitation,  and  this  is  war- 
nnted  by  3  Cro.  313.  Cleric  v.  Day^  and  i  Rep.  Archer's  cafe.  For  the  reafon  of  Archer's 
CASt  is  not  becaufe  the  devife  was  to  the  heir  male  of  the  tenant  for  life  in  the  fingular  number^ 
fbr  if  it  had  gone  no  farther,  it  would  have  been  an  eftate  tail  executed,  becaufe  the  word  (heir) 
is  nomen  colle^liviim,  and  the  fame  with  the  word  (heirs)  i  R.  Ab.  626.  and  3  Cro.  thai  it  was 
becaufe  the  eftute  vnts  limited  over  to  the  heirs  males  of  the  body  of  fuch  heir  male;  fo  was  Paw- 
fey  and  Lowdall,  and  cited  by  Ch.  J.  Hale,  Vent.  232.  and  thefe  reafons  are  an  authority  in  point  i 
this  was  a  reafon  of  Archer's  cafe  why  the  heir  male  took  by  purchafe.  In  Lisli  and  Grav's 
cafe  a  Jon.  1 14^  a  Lev.  223.  whore  the  limiutions  were  as  here  held  not  to  be  an  eftate  uii  ex- 
ecuted in  the  father^  who  had  an  eftate  for  life  limited  to  him,  and  the  court  went  upon  the  fame 
reafons  (among  others)  and  yet  that  was  U|X>ii  a  conftrudlion  of  a  conveyance,  where  generally 
the  words  fliall  be  taken  according  to  their  legal  fenfe,  and  their  operation  in  law  fliall  controul 
the  intent  and  meaning  of  the  party,  but  this  is  in  the  cafe  of  a  will  where  the  intent  of  Che  party 
Ihall  controuL the  legal  fenfe  and  mieaning  of  tlie. words;  and  as  to  the  cafe  of  Lislb  amo  Gray 
the  judgment  of  B.  R.  was  iilfirmed  m  Cam.  Scacc.  But  notwithftanding  the  opinion  of  the  three 
judges,  Cowper  Chancellor  would  not  give  his  judgment,  and  declared  he  was  qqc  fatisfied,  and 
dirked  «  trial  in  C.  B.  3cc.  but  the  matter  was  agreed  afterwards*    MS.  Rep.  S.  C.  ■ 

K»  B«  The  Chancellor,  though  he  now  doubted^  bad  ^vea  his  opioioa  when  acoimfelj  t|iat  W. 

Iia4 
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htiA  an  eilate  ravf.  •-•-CarC.  171*  ad^adged  chat  it  \s  an  eftate  Cstil  as  well  in  a  wiU  as  a  deed,  and 
th;it  the  eitate  for  life  merged  lu  the  tail.  Hill.  18  5e  19  Car.  a.  C.  B.  agreed  in  cafe  of  Rundall 
▼-Ely. 

'  "iS.  A.  feifed-in  fee,  devifed  lands  to  B.  to  hold  to  him  for  the  I^evifetoA. 
term  of  his  natural  life  onlyy  without  impeachment  of  wa/ie^  and  \I^J^l/^* 
from  and  after  his  deceafe  to  the  ijfue  male  of  his  body  (if  (jod  blefs  peachmmtof 
him  \¥ith  ifiue)  and  to  the  heir  male  offuch  ijjiie  male;  and  for  want  ^r/?**  an4 
offuch  iffiiey  teftator  limited  two  remainders  x)ver  in  the  fame  words.  '^^:f^fi;^ 
It  was  adjudged  that  B.  took  but  an  eftate  for  life,  the  eftate  being  tUn"t^fu^* 
given  him  for  life  only,  and  there  was  a  limitation  a^erwards  to  the  ilf^e  anJtbt 
heirs  male  of  his  iffue,  which  was  a  defcription  of  the  perfon  who  ^^J  °f/**^ 
wa^to  take  the  eflate  tail.     2-'Wms's  Rep.  476.     Arg.  cites  it  as  'asadjudged 
determined.    Hill.  12  Ann.  B.  R.  in  Ld.  Parker's  time.     Back-  anefUtefoc 
houfe  V.  Wells.  1'^^°?^?;' 

5  Mod.  Arg* 
ft6i.  cites  9  Ann.  Backhoufe  v.  Wells.  —  10  Mod.  18  r.  Mich.  la  Ann.  B.  R.  the  S.  C.  adjudg^ 
an  eftate  for  life  only,  remainder  tn  the  iiTue  in  tail,  and  Parker  Ch.  J.  who  delivered  the  opinion 
of  the  court,  faid,  <hat  the  words  of  the  will  were  fo  exprefs  to  this  purpoffr,  that  neither  any 
words  that  could  have  been  ufed,  or  any  arguments  could  make  it  plainer,  and  that  this  was  thtt 
obviotts  and  legal  import  of  thefe  words,  and  what  they  would  have  Imported  in  a  conveyance. 
■  S.C-  cited  Arg.  Gihb.  ^a.  U  ibid  aa.  Per  Raymond  Ch.J.  in  delivering  the  opinion  of  the 
court,  Pafch.  i  Geo.  z.  B.  R.  in  the  cafe  of  Shaw  y.  Weigh,  as  adjudge^  only  an  eftate  for  life^ 
and  that  the  ilTue  took  by  purchafe,  and  fays,  that  there  (iflue  male)  was  a  defcnptioti  of  the  per* 
fan  that  was  to  take  the  eftate  tail.  — —  S.  C.  cited  by  Raymond  Ch.  J.  8  Mod.  383.  — —  For* 
Cefcue's  Rep.  233.  to  140.  S.  C.  adjudge  to  be  an  eftate  for  life;  and  Parker  Ch.  J.  who  gave' 
the  *  refolution  of  the  court  faid,  that  ftronger  words  could  not  be  invented  to  make  the 
'  ilfueintail  take  as  a  purehafor,  than  the  words  in  this  cafe.  ».^—  Ibid.  65.  S«  C.  cited  Arg.  and 
Ibid.  75.  S.  C.  cited  by  Raymond  Ch.  J.  and  ibid.  76.Si.&87«  ^r  > 

19.  A  limitation  in  a  will  to  one  to  take  •and  et^oy  the  profits  of 
an  eftate  during  his  lite^  and  after  his  deceafe  to  the  heir  male  of  hie 
body^  would  make  an  eftate  tail,  where  nothing  appears  that  explains 
the  teftator's   intent'  to  the  contrary,  otherwife  not.     Comyns's 
Rep.  289.  Mich-  5  Geo.  1.  C.B.  White  v.  Collins. 

20.  A.  devifed  a  term  to  B.  hisfon  during  his  minority^  and  if  he  G»l'>-  £<!«•• 
•  attained  af,  then  to  him  for  his;  natural  life  and  no  longer^  remainder  g.*^'  JJ^* 

tofuch  of  his  iffue  to  he  begotten  as  he  the  faid  B,  Jhould  devife  the  creed  that 
fame  witOj  and  if  he  fiould  die  without  ij/uey  then  he  devifed  the  the  devife 
refiduc  of  the  term  to  his  brother  T.  N.  This- was  held  per  Par-  Zl^sjci 
ker  C.  to  be  only  an  eftate  for  life  in  A.  with  a  power  of  difpofing  ci^cd  Argl 
'it  to  which  of  his  iflue  he  thinks  fit,  the  words  (no  longer)  plainly  Gibb.3i7. 
(hewing  this  to  have  been  the  intention  of  the  teftator.  10  Mod.  g^*^*^ 
402.  Pafch.  4  Geo.  i.  in  Cane.  Target  v.  Grant. 

2r.  A.  by  will  devifed  his  eftate /tf  truftees  and  their  heirSy  £^r. 
in  trufty  to  convey  to  B,  without  wqftey  remainder  to  truftees  during 
his  Me  to  prefirue  contingent  remainders^  remainder  to  his  firjiy  bfcm 
fan  tn  tailmaky  remainder  to  daughters  in  tail  general  as  tenants  in 
commony  with  power  to  B.  to  make  a  jointure  not  exceeding  a 
moiety;  and  if  B.  die  without  iffuey  then  he  devifed  the  fame  over. 
It  was,  objedted,  that  this  was  an  eftate  tail  in  B.  and  the  rather, 
for  that  otherwife  the  daughters  of  the  fon  of  B.  could  never  take, 
which  would  be  againft  the  teftator's  intention.  It  was  anfwered, 
that  here  was  an  exprefs  eftate  for  life  to  B.  and  die  words  (if  B«  . 
die  without  ifiue)  being  only  words  of  implication,  would  not 
merge  or  deftroy  an  exprefs  wate  for  life  according  to  the  cafe  of 

Vol.  Vni.  U  Bamfidd 


255  2)etiife* 

Bamfield  v.  Popham.    But  Ld.  C.  Parker  exploded  the  notion  that 

words  of  implication  Jhould  not  turn  an  exprefi  ejlate  for  life  into  an 

ejlate  tail,  and  faid,  that  if  I  devife  an  eftate  to  A,  for  life,  and 

after  his  death*  without  ifTue  then  to  B.  this  will  give  an  eftate  to 

•  At  the      A.  according  *  to  Sonday's  cafe,  9  Rep.  227.  b.     But  here  being 

5Je  page*is    *  Hf^itation  to  B^sfon  upon  his  death  and  after  to  his  daughterly  the 

added  a        following  words  [ifB,  die  without  ij/ue)  muft  be  intended^  if  he 

qu«rc;  for  fhould  die  without y^rA  ij/ue;  and  that  a$  to  what  was  urged  that 

dajVcafo"'  ^^^^^^  *^  ^^^^  ihould  create  an  eftate  taU  in  B.  his  fon's  daugh- 

there  is  no   ters  Could  not  take,  his  lordftiip  faid,  that  it  did  not  appear  that  A. 

exprefs        intended  that  he  fhould  take,  for  he  might  think,  that  on  B's  dying 

S^eivento  ^'^^^^^  *^"^  male,  his  name  and  family  would  be  determined,  for 

the  firft  de-  which  reafon  he  might  limit  it  over  to  the  daughters  of  B.  himfelf; 

,  vifee.  Ibid,  befides,  that  B.  would  he  tenant  in  tail,  and  when  of  age  mi|;ht  by 

^^*  docking  the  entail  give  the  premiiTes  to  his  daughters.    Wins's 

Rep.  600.  605.  Hill.  1 7 19.  clackborn  v.  Edgley. 
MS.  Tab.  22.  Devife  to  B.  for  lifiy  and  (jfter  his  deceafe  to  the.firji  ton  tf 
circs  s.  c.  jJij  i,0jy^  and  the  heirs  nune  of fuch  firji fon,  andfo  to  the  fourth^  rc- 
X7io^^d  ni^^r  to  his  (ifters,  provided  that  B.  commit  no  wafte,  and  afier 
reports  it  B^s  deceafe  without  tffue  of  his  body  to  a  charity  ^  adjudged  ana  af- 
thw,  devife  firmed  in  Domo  Proc.  that  B.  had  eftate  tail.    Arg.  Gibb.  13. 

Kfcand       ^"^^^  ^^*  7  ^^°'  ^*  ^^  ^^®  ^^  Sutton  V.  Paman. 

after  his  death  to  .the  firft  fon  of  B.  or  iflue  male  oC  his  body  and  to  the  next  heirs  male  of  foch 
fird  fon,  and  for  want  of  ftich  iifiie  to  the  fecond  in  like  manner;  but  goes  not  to  the  third  or  other 
'  fonsy  proviiied  thai  the  faid  B»  not-  tbi  heirs  male  of  his  body jf>all  not  commit  W'JIf  or  defeat  t!ie  annuities 
"or  charitable  bcq'uefts  in  this  willy  and  then  devifed  annuities  to  two  fifters,  and  after  the  death  of 
his  two  fifters,  the  truftees  (hould  apply  the  annuites  to  certnin  charities,  adjudged  in  Scacc.  that 
this  was  an  eftate  tail;  affirmed  in  the  Houfe  of  Lords*  This  cafe  as  ftated  by  Mr.  Williams, 

who  argued  this  cafe  in  the  Houfe  of  I^rds  to  be  thus,  that  A.  vtbs  frifed  of  lands  in  H.  inju  of  a 
Ugaltjlatcy  frndiH  S.infuofa  trufl  or  equitable  (Ji.Uef  and  by  will  dire^tj  a,  bis  nefibew  and  trufi  e  of 
the  land  in  S.  to  convey  his  lend  to  $,  to  the  *  ufe  cfbis  willf  and  devifed  all  his  lands  in  S.  and  A,  to  Bm 
for  life,  and  afterwards  to  the  firftfon  or  iffue  male  of  his  body  lawfully  to  be  begotten,  and  to  the  heirs  male 
of  the  body  offucbjirjlfin,  remainder  to  the  faid  Ws  fecond  fon  and  ks  heir  tOaU  in  Mi/ (not  Carrying  the 
limitations  over  to  his  third  or  other  fons)  and  afterwards  came  this  claufe  (viz.)  that  immediately  after 
the  death  of  the  t/jiator*s  nrfhcw  without  iffue  male  of  his  body  the  prcmiffes  fhould  go  over  to  truftees  fir 
charities.  Afterwards  B.  luffered  a  recovery  and  died  without  ifTue,  and  the  queftion  was,  whether 
the  recovery  barred  the  charities?  And  that  this  upon  an  appeal  from  an  order  made  by  the  barons 
of  the  exchequer  to  the  Houfe  of  Lords  was  agreed  by  all  the  lords,  as  to  the  l^ids  in  U.  in  which 
the  teftator  had  a  legal  eftate,  to  he  a  good  reccivery,  and  the  charities  to  b^  barred  by  it,  but  as 
to  the  tnift  lands  in  S«  the  order  of  the  Court  of  Exchequer,  was  reverfed  by  a  majority,  the  elie^ 
ivhereof  was  only  to  reverfe  the  plea  allowed  by  the  Exchequer,  and  fo  did  only  put  the  reipon- 
dents  to  anfwer  over  without  determining  the  right  any  way  againft  them.  Wms's  Reports  754. 
Mich.  1 72 1.    Attorney  General  at  the  relation  of  Polices  and  Battely  v.  Sutton  and  Payman. 

Afterwards  in  confequence  of  this  order,  the  barons  decreed,  that  the  recovery  by  B.  of  the 
truft  eftate  was  void,  as  contrary  to  the  truft  created  by  A's  will,  and  becaufe  there  had  been  nm 
conveyance  of  the  landi  in  S,  to  trujltest  purfuant  to  the  dire^i'ats  in  the  will,  and  directed  a  conveyance 
and  a  perpetual  injundtion  for  quieting  polfeffion.  But  as  to  the  lands  in  H.  in  wluch  the  teftator 
had  the  legal  eftate,  the  conn  after  a  trial  at  law  and  a  fpecial  verdidl  found,  gave  judgment  for  tho 
lefTors  of  the  plaintiff,  being  of  opinion  that  B.  the  nephew  took  an  eftate  tail  in  H.  and  the  conrc 
ordered  the  tenants  to  attorn,  &c.  Wms's  Rep.  766.  in  a  note  there  fays,  that  the  order  of  the 
Houfe  of  Lords  was  29  Jan*  1732*  and  that  the  judgment  thereupon  in  the  Exchequer  wasPafch. 
1737.  by  the  name  of  (Paman  being  then  dead)  Attorney  Genei^alv.  Young  Ik  al.  —  S.  C 
cited  Fortcfcue's  Rep.  66.  Arg.  by  the  name  of  Sutton  v.  Paman.-  ■■— S.C.  cited  Arg. 
I  Mod.  2^7. 

•[256] 

23.  A  devife  to  E»  M,  and  R,  S,  during  their  natural  £rt^r, 
equally  to  be  divided  between  them,  and  after  their  deceafe  to  the  naet 
heirs  male  of  their  bodies^  but  in  cafe  either  of  them  die  without  fuch 

•    ifiey 


iffuty  tbiu  I  devife  the  fame  unto  the  other  of  them,  and  after  hit 

Meccafetotbebein  males  of  bis  hody^  and  for  want  offucb  iffue  of  both 

,  of  them,  then  be  devifed  over  to  others^  with  a  provifo^  that  if  any 

iftbedevifees  cut  down  timber^  unlefsfor  necejfary  booteSj  they  Jhould 

forfeit  their  eflates  \  it  was  held  to  be  an  eftate  tail   in  M.  and  S* 

notwithftanding  the  eftate  was  limited  to  their  next  heirs  male; 

this  was  the  unanimpus  refoludon  of  the  court  of  C.  B.  when  the 

Lord  Chancellor  prefided  there,  and  was,  as  I  believe,  to  the  fatis- 

£u5tion  of  all  Weftminfter-hall;  and  when  this  caufe  was  brought 

into  B.  R.  by  writ  of  error,  that  court  feemed  to*  be  of  the  lame 

opinion,  but  as  to  the  points  of  the  pleading,  being  in  a  fonnedon, 

thefe  were  debated,  but  no  queftion  made  as  to  the  limitation  of 

eftate.    Fortefcue's  Rep.  84,  85.  cited  by  Fortefcue  J.  as  Pafcb* 

^22  Geo.  I.     Seagrave  v.  Miller. 

24.  A.  devifed  lands  to  J.  for  his  iifey  and  afier  bis  deceafe  to^^  ThecomC 


laid  the 


the  heirs  male  of  the  body  of  the  f aid  7,  S.  lawfully  to  be  begotten,  ^o^ds  wcf« 

and  his  heirs  male  for  ever;  but  ifinc  faid  7.  S.  Jhould  happen  to  properly 

die  without  fuch  heir  male\  then  he  devifed  them  over  to  W.  R.  &c.  words  of 

Per  tot  Cur.  this  was  eftate  tail  in  J.  S.  and  that  the  fubfequcnt  xhi?f!ud* 

words  rdied  upon  for  the  plaintiff,  as  (bis)  and  {if  be  dies  without  tooif  thei« 

fsub  heir  male)  are  not  fufficient  to  retrain  and  after  the  operation  words  had 

of  the  words  (heirs  male)  and  fo  qualify  them,  as  to  make  a  de-  J^  *" 

fcription  of  the  perfon.     Fortefcue  J.  thought  ("A/Vj  in  grammati-  they  are  ia 

cal  conftrudion  would  properly  refer  to  Nicholasy  but  as  to  that  >  wUi^  it 

the  other  judges  gave   no  opinion.     But  they  all  held  that  the  ^°"^Jg^*^ 

operation  of  plain  and  clear  words  and  a  fettled  rule  of  law  fhould  not  yo^j  ^\l 

be  defeated,  or  broke  into,  by  uncertain  or  doubtful  words,  which  queftion* 

thev  took  the  laft  at  leaft  to  be.     But  in  effeft  the  words  (heirs  JJ^^^J^J^j 

males)  muft  be  rejedled  to  make  this  an  eftate  for  life  onlv  In  hadpiSid 

Nicholas.     And  therefore  judgment  was  given  for  the  defenoant.  tochefirft 

aLd.  R^m.  Rep.  1437.  ^44<^*    Mich*  ^3  G^^,  B.  R.  Good-  |j^^^"* 

right  V.  Pullyn  &  aU*  aoXa  forli 

rale,  that  words  in  a  wiU  fhall  give  tlie  very  fame  eftate  it  fuch  words  in  a  deed  wonldy  unleff 
the  intent  of  the  party  can  be  dtfcovered  to  the  *  contrary.  Accordingly  they  adjudged  it  an  eftacs 
Uil,  remainder  to  bis  heirs  in  fee,  and  gave  judgment  for  the  defendant.  Barnard,  Rep*  in  B.  !.• 
6,  Mich.  13  Geo.    Goodright  v.  Pullen.  ♦f^rTl 

25.  Devife  to  A.  and  B.  two  fitters  of  the  teftator  edually  for 
their  livesy  without  committing  any  manner  of  waft,  and  if  either 
ef  my  faid  fijiers  A.  or  JB.  ha^n  to  die  leaving  iffue  or  iffues^  then 
t%fuch  iffue  or  ifjues  of  their  mother^  s  Jhare^  or  elfe  in  truj^for  the 
furvivor  orfurvivors  of  them  and  their  refpeSHve  ij^ue  or  W^ty  and 
^A,  and  B,  die  without  ijfue^  and  their  iffue  or  ifjues  £e  without 
tjfuej  then  remainder  over,  &c.  In  the  grand  feffions  of  Wales  this 
was  held  to  be  an  eftate  tail ;  upon  error  brought  in  B«  R.  this 
judgment  was  reverfed  but  afterwards  the  judgment  was  reverfed 
in  Domo  Proc.  and  the  firft  ju^ment  eftabmbed*  GibL  7.  Pafclf. 
a  Geo.  2.  B.  R.  Shaw  v.  Weigh. 

:^.  A.  devifes  lands  to  his  wife  for  lifej  and  for  her  better  ft^  8Mod.i5i; 
f^rt^  he  gives  .and  bequeaths  unto  her  the  fum  of  500/.  to^  be  raif  trlnfio 
^dfyberj  cr  by  her  executors^  or  adminifiratorsy  byfale^timbery  or  Geo.i.    !• 
jby^t  of  any  part  of  the  premiffesy  orotberwife^  by  ^hz^^Sy  M^^H^  C.  idS.R. 
J^ag^  and f ale  ofeoal^  on  the  premiffes,  or  any  part  thereof  at  hePs,  ^J^!^^^ 

U  2  ber  '*™«"*^  . 
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it  was  an  her  ezecutor's  and  adminiftrator's  choice  ^and  eledion;  andifntf 
but  the  Ch.  fri4'^'ifiJ^^^^  happen  to  die  before  thefatdfum  be  raifed^  as  aforelaid, 
Jiifticc  then  he  gave  herpower^  either  by  deed  or  wiU  in  her  lifi'^time^  to  ap^ 
doubled  pQlnt  any  person  to  raife  the  farm  after  her  death  in  manner  aforejaid'f 
liT^Pafcii.  ^''Wi^^^  neverthclefs,  that  if  either  myfijlers  hereafter  n^mud^  ojr 
I  Geo.  2..  fuch  perfon,  for  whom  my  truftees  hereafter  named  {hallbe  trufr 
thewhi>lc  X!&t%^  jhall  pay  unto  my  vjife  her  executors^  &c.  thefaidfumof.$OoL 
^Z\hc^  that  the  faid  power  of feUtng  Jhall  ceafey  and  after  the  deceafi  of  my 
lifters  were  faidwifiy  I  devlfe  allmy  eftate  before  mentioned  to  A.  B»  Q  and  the 
only  tenants  fuTvivor  and  furvivorsof  them,  upon  die  trufis  hereafter  mentioned, 
InVlo^thc  ^^^^  **  ^^  %>  ^  trujifor  my  fifiers  A.  L.  and  D.  E.  equally  be- 
judsinent  twixt  them  during  their  natursJ  lives,  without  committing  any  man- 
in  the  ner  of  waft  from  and  after  the  deceafe  of  my  faid  wife ;  provided 
fions  was^"  ^^^^Y^  ^^^^  what.fum  or  fums  of  money,  in  part, 'or  in  full  of  the 
Tcverfed.^  faid  500I.  hereby  left  to  my  wife,  fhall  be  rcallv  paid  to  my  wife, 
Gib6.  729.  her  executors,  &c.  by  either  of  nw  faid  Hfters,  that  in  that  cafe  mj 
Pafch.  .^ji  jg^  ^ jj  f^^j^  money  be  likewife  raifed  by  getting  of  coal  on  the 
B.R.aiibhe  premiflrs  onl^ ;  and  if  either  of  my  faid  fifters  happen  to  die,  leav- 
coim  held  ing  ifTue  or  ifTues  of  her  or  their  bodies  lawfully  begotten  or  to  be 
the  jiKlg.  begotten,  then  in  truft  for  fuch  ifTue  or  iflues  of  the  mother's  fhare. 
Grand  Sef-  ^^  ^'^^  ^  ^^^^  ^^  ^^  fuTvivor  or  furvivors  of  them,  and  their  re-* 
fionswrangy .  fpe^ive  ifTue  or  ifTues ;  and  if  it  fhall  happen  that  both  my  faid  fi£- 
*"*ft  b** "  ^^^^  ^^^  without  ifTue  as  aforefaid,  and  their  ifTue  or  ifTues  to  die- 
TcrfcJ.  "  without  ifTue  or  ifTues  lawfully  to  be  begotten,  the  faid  truftees  to 
Ibid.  28.  ftand  and  be  intruiled  to  ana  for  my  kinfman  J.  S.  and  the  heirs 
30.  on  males  of  his  body^  ^.  and  for  want  of  fuch  ifTue^  then  in  truft  for 
bloo^ht  in  ^*  G«  ^^-  ^'^^  ^^  ^^^^  queftion  was,  whether  this  was  an  eftate 
the  Houie  tail,  Of  an  eftate  for  life,  and  it  was  adjudged  an  eftate  tail  in  the 
^h  V^^?  fiftcrs,  in  the  great  feiHons  for  the  county  of  F.  which  judgment  was 
dcfired'tbat  fcverfed  on  a  writ  of  error  in  B.  R.  but  on  a  writ  of  error  in  the  Houfe 
ail  the  of  Lords,  this  laft  judgment  was  reverfed  and  the  firft  eftablifhed^  bj 
judges  the  opinion  of  Eyres  Ch.  J.  Pengelly  Ch.  B.  and  Fortefcue  J. 
tend  in"^'  agaiuft  the  opinion  of  all  the  reft  of  the  judges,  who  held  it  only  an 
order  to  de.  eibtc  for  lifcln  the  fifters.  £qu.  Abr.  184.  pL  28.  28  Aprli^  1729* 
liver  their  Shaw  V.  Weii^h. 

opinions,  , 

and  Mr.  Tufticc  Fortefcue,  IaI.  Ch.  B.  PcngcUy,  and  Ld.  Ch.  J.  Eyre  were  againft  the  Judgmentf 
liut  all  the  re{t  o(  the  judges  and  b;u'oiis  *  argued  in  fupport  of  it ;  hut  it  was  reverCed  on  aS  Apr, 
jnzq-  -  Barnard.  Rep.  in  B.  R.  54.  S.  C.  and  judgment  in  the  grand  feflion^  re/erfed.  1 

Foitcfaic*sRep.  58.  to  91.  S.  G.  with  his  own  argument  in  the  Houfe  of  Lords^  and  that  the 
jiHlgmeiit  in  Bi^  R.  was  there  reverfed  nemine  contradicente. 

♦[258]-  .         •  , 

Gibb.  )8.  27.  A.  by  will  devifed  land^  and  alfa  lOOOO  /•  to  be  laid  out  in  land 

^*^'d1r  '^  the  fame  ufesi  viz.  the  10000/,  to  truJiees  to  purchafe  lands  to  hi 

thTMafter  fettled  on  B.  for  life,  fans  wafte^  rcmainaer  to  truftees^  f!fc.  to  pre* 
of  the  Rolls  ferve,  Vc,  remainder  to  the  heirs  of  the  body  of  B.  remainder  over 

according-  ^j^  ^  power  fir  5.  to  make  a  jointure.     And  by  the  (am^  .will  A, 

Ahr.  £qu.  devtfed  lands  to  B.  in  the  very  fame  manner.    It  was  decreed  by 

Cafes  185.  the  Mafter  of  the  Rolls,  after  having  taken  time  to  confider  of  ttf 

P^'  3"^;  that  "as  to  the  lands,  an  eftate  for  life  only-  pafTed  to  B.  with  remain- 

▼^vdc^r  ^^^  ^^  *^  ^^^^^  °^  ^^^  *^y  ^7  pwrc'jafei  and  as  to  the  looooL 
«!  s.  c.  de-  the  court  had  evidently  power  over  that,  which^dierefiNTC  Ihould  be 

ietdc4 


fetded  fo  as  to  make  B.  tenant  for  life  only,  and  that  his  Tons  fliould  creed  ac. 
•take  in  tall  male  fucceffively,  ice.  according  to  teftator's  intention.  ^\I^J^^ 
But  L.  C.  King  upon  appeal  to  Him  declared,  if  the  devife  of  the  Mailer  of 
lands,  though  faid~to  be  fens  wafte,  with  remainder  to  truftees  to  ^^^  ^^^^' ' 
prcfcrve,  &c.  remainder  to  the  hrirs  of  the  body  of  B.  yet  this  re-  ^cd  Arg. 
mainder  was  within  the  general  rule  and  muft  operate  as  words  of  caiesin 
limitation  ahd  create  a  veiled  eftate  tail  in.  B.     But  as  to  the  Chancery  ia 
iooool.  his  lordfliip  held,  as  the  Matter  of  the  Rolls  did,  and  faid  ^^m^^l!"!* 
that  the  diverjity  was  where  the  will  pajfes  a  legal  eJiaUy  and  where  that  of  Lo. 
it  enfy  executory  and  the  party  mujicome  to  this  court  in  order  to  have  Glknor- 
tbe  benefit  of  the  will',  that  in  the  later  cafe  the  intention  fhould  g*  yj^^Li 
take  place  and  riot  die  rules  of  law.     2  Wms's  .Rep.  471.  Trin.  and  decreed 
1728,  (Hill.  1731.)*    Papillion  V.  Voice.  according* 

if^Micl).  1733. 

• 

28.  Upon  the  trial  of  the  iflue  in  this  caufe,  the  queftion  was, ' 
what  eftate  the  words  in  a  will  conveyed,-  which  were  thefe  follow- 
ing. I  devife  my  lands  to  j/.  for  life^  and  after  his  deceafe  remain'^ 
ders  to  the  heirs^male  of  the  body  of  A,  and  to  the  heirs-males  offuch 
ijfue  male.  The  Ch.  J.  was  ot  opinion,  that  they  conveyed  an 
eftate  tail  to  A.  and  faid,  that  the  fettled  diftin6tion  was,  where 
the  word  (heir)  is  in  the  flnsular  number,  and  a  limitation  made  to 
the  iJfue  effuch  heir^  the  wora  heir  is  confidered  as  a  wordof pur  chafe 
mnd  a  dejcriptioperfonee\  but  wherever  the  wprd  {heirs  is  in  tne 
plural  number)  and  a  limitation  made  to  the  iilue  d^fuch  heirs,  the 
word  heirs  is  confidered  as  a  word  rfdefcent  and  not  of  purchafe. 
Barnard.  Rep.  in  B.  R.  367.  Trin.  3  Geo.  2.  Burnet  v« 
Coby. 

20.  Devife  to  B^  and  his  heirs  lawfully  to  be  begotten,  that  is  to  Barnard. 


Jayj  to  bisfirfl^fecond^  thirds  and  every  other  fon  and  fins  fuccejjivelyy  ^f^'g" 
lawfully  to  be  begotten  of  the  body  of  the  laid  B.  and  the  heirs  of  Law  v! 


preferred  before  the  youngeft  and  the  heirs  of  his  body,  and  in  de-  Page  j.  and 
fault  effuch  ijue  then  to  hi$  right  heirs  for  ever.     Per  Cur  B.  has  ^^J^^^- 
only  an  eftate  for  life  and  not  an  entail;  and  the  viz.  and  the  other  opinion  that  • 
daufes  are  not  contrary  but  explanatory  of  what  heirs  of  the  body  of*  the  w«rd» 
B.  the  devifor  meant}  and  judgrnen(  accordingly  by  the  unanimous  "!^««"'he 

Sinion  of  the  whole  ^ourt.     2  Ld.  Ra.ynd,  Rep.  1561.  Mich.    3  ufiiod^* 
eo.  2.  B.  R.    Lowe  y,  Dayis.  *  general  de«« 

fcriptionof 
the  €omw  aad  explained  the  teftator^  meaning  to^e  that  B.  fbiiuld  have  a  hare  «ftate  for  l)fe»  tho 
HBmainder  to  his  fons  in  tail,  and  they  thought  the  cafe  iu  2  Vein.  449.  [Bamfield  v.Popham] 
diftingmfhabltf  from  tbisj  for  there  the  words  are  by  way  of  liialtation^  but  her«  they  cxplaA 
tfD^aoQther, 


yj  (^K) 
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(C*  b)  Eftatc  for  Life,  Tail,  dr  •tct,  ty  Implica^ 
tion.     By  Way  of  Enlargement, 

I.  T  AND  S  were  devifed  to  A  and  the  he^rs  n^alis  tf  ht^  l%i$ 
•"  and  if  he  dies  without  heirs  of  his  bodfy  that  the  UxidJbaU 
remain  to  ajtranger;  it  was  adjudged  that  the  words  (heirs  of  the 
body)  in  the  contingent,  or  condition,  (ball  not  enlarge  die  eftatt 
precedent,  viz.  heirs  males  of  the  body,  but  (hall  be  referred  ta 
that  and  no  further.  Cited  by  Mead,  Mo.  124.  pL  269.  Pafch. 
25  Eliz.  as  a  cafe  in  C.  B.  Claxton  v*  Glafier. 

2.  The  tefiator  made  his  will  in  thefe  words^  (vis.)  If  It  fl}aU 
fleafe  God  to  take  myjon  Richard  before  be  flsall  have  ijjue  ybisioi^^ 

Jo  that  my  lands  dejcend  to  Q  his  brother^  then^  iiQ.  all  the  juftices 
agreed,  that  this  was  a  plain  implication  to  make  this  an  eftate 
•   tail   in  Richard  by  implication.    Owen.  29.    29  £lis^     Co(en'8 
cafe. 

3.  A.  has  B.  a  fon  by  a  firft  venter,  and  C.  and  D.  by  a  fecon4 
venter,  and  devifes  land  tA  C  and  D.  And  if  either  of  them  or 
their  heirs  dc  fell  the  fame  the  gift  (hall  be  void.  It  is  a  fee  by  th^ 
Intent  of  the  devifor  by  the  word  (heirs),  Cra  £•  744.  pL  22. 
Hill.  .42  Eliz.  B*  R-  Shailard  v.  Baker. 

4.  So  where  it  was,  if  either  of  them  or  their  heirs  do  fell  the 
&me  the  land  jhall  revert^  (hall  not  be  conftrued  an  eflate  taii| 
when  it  does  not  ^pear  his  intent  was  to  make  an  e(btte  tail,  but  % 
condition.     Cro.  £.  745.     Shailard  v.  Baker. 

5.  A  man  deviled  lands  in  London,  to  his  fon  and  beirs^  afUr 
the  death  of  his  wife^  and  if  his  daughters  overlived  his  wife^  fon^ ' 
and  his  heirsy  theyjhould  have  it  for  life^  and  after  their  deaths  y» 
S.  Jhould  have  it  paying  6  /.  yearly  to  the  company  of  Merchant- 
taylors  London,  to  be  beflowed  in  charitable  ufes.  Refolved  that 
the  wife  has  eftate  for  life  by  implication ;  Secondly,  that  the  fon 

.had  tail   by  implication,  and   not  fee-fimple;  for  as  long  as  tho 

daughters   lived,  the  fon  could  not  die  without  heirs  collateral^ 

Thirdly,  That  the  eftate  to  J.  S.  after  the  death  of  the  daughters 

was  a  fee-fimple  by  reafon  of  the  annual  payment  of  the  money. 

Mo.  852,  853.  pi.  1 164.  I  Jac.  Anon. 

S.  C.  a  Lev.       6.  Devife  to  A^  for  his  natural  life^  and  after  his  deeeefe^  I  giv« 

ih  *  c6t        ^^  fsLxn^  to  the  iffue  of  his  body  lawfully  begotten  on  a  fecond  wife, 

fays  that       ^^d  for  want  of  fuch  i  flue  to  B.  and  his  heirs  forever.     Provided 

this  juJg-      that  J,  may  make  a  jointure  of  all  the  premifFes  to  fuch  fecond  wife, 

"™verfed  In    ^^^^^  ^^  ^^Y  ^njoy  during  her  life.     This  Was  adjudged  an  e(hkt» 

thrEx-  *     f^^  Jifc  o"ly  ^^  A.     Per  Twifden  and  Rainsford  J.  againft  Hale 

chequer       Ch.  J.     Vent.  225.  232.  Mich.  24  Car.  2.    King  v.  Melling, 

Chamber 

upon  ihe  point  of  law.    For  all  there  agreed  that  A.  took  eftaCe  tail.  — — i.»S.  C.  and  S«  P.    t 

Wms'sRcp.472..  Arfj. 

rhe  power  fur  A.  to  make  a  jointure  is  no  indication  that  an  eftate  for  life  only  and  not  an 
eftate  tail  was  intended  to  pnfs;  becaufa  though  tenant  in  tail  could  makea  JQinture,  yet  not  with* 
•ut  deftroying  the  eltate  tail  by  fine  or  recovery;  whereas  (he  teftator  s  inceauon  mi^ht  reaTonablf 


*  26q 

* 

he  that  A.  flwrald  mako  a  jointure  without  cutting  ofFthe  entail.  Cited  Arg.  as  held  by  Ld.  Har- 
court  and  fo  reverfcd  a  decree  of  Ld.  C.  Cowper's  in  the  cafe  of  Bale  v«  Coleman  ^  See  a  Wms's 
&sp.  473, 474.  Trio.  1 718.  in  cafe  of  PapilUoa  v.  Voice. 

-  7.  T,  H.  had  threA/onSy  T,  B.  and  R,  and  divifes  lands  to  S. 
and  R.  and  if  B.  dies  without  helrsy  R,  Jhall  have  his  part ;  *and 
if  R,  dies  without  heirs^  T.  Jhall  have  it.  T*hc  queftion  was, 
what  eftate  R.  had  in  his  moiety?  for  it  was  agreed  that  B.  had 
an  eftate  tail  by  implication,  by  virtue  of  the  words  fubfequent  to 
the  devife,  viz.  and  if  B.  die  without,  &c.  it  was  argued  per 
Maynard,  that  R.  (hould  alfo  have  an  eftate  tail,  becaufe  thofe 
words  that  did  give  were  the  fame  to  both  of  them;  and  then  when 
the  teftator  had  by  the  fubfequent  words  declared  what  eftate  he  did 
intend  (hould  pafs  to  B.  when  he  fays,  I  devife  to  B.  and  R.  the 
words  being  the  (ame  to  R.  (hall  cai  ry  the  eftate  in  the  fame  man- 
ner. Nudigate  argued  e  contra,  for  that  by  the  firft  words,  if  the 
teftator  had  gone  no  ferther,  bur  only  faid,  I  devife  thefc  lands  to 
B*  and  R.  neither  of  them  had  had  but  eftates  for  life;  and  then 
when  the  teftator  by  fubfequent  words  enlarges  the  eftate  of  one 
of  them  (by  faying  T.  fliall  have  it)  this  word  (it)  fliall  relate  only 
to  B's  part  that  was. before  devifed  to  R.  if  B.  dies  without  heir. 
And  the  court  inclined  to  this  latter  opinion,  that  R.  had  but  an 
eftate  for  life  in  his  moiety,  implications  that  carry  eftates  ought  to 
be  plain  and  flrong\  and  (0  gave  judgment  nifi.  Freem.  Rep.  85. 
pi.  104.  Pafch.  1673.     Allen  v.  Spendlove. 

8.  If  one  devifes  to  his  wife  600/.  to  he  paid  to  %  S.  for  the 
lands  he  purchafed  of  him^  and  are  already  fettled  on  hts  wife  for  her 
life  for  part  of  her  jointure^  and  the  lands  were  not  fettled^  this  is 
a  miftalce  in  the  teftator,  and  fliall  not  by  implication  amount  to  a 
devife  of  them  to  his  wife  for  her  life,  it  not  appearing  that  he  in- 
tended to  pafs  thefe  lands  by  his  will.  Adjudged  per  Pollexfen 
Ch.  J.  Rokeby  and  Ventris,  but  Powell  contra,  for  here  appears 
an  intent  that  the  wife  fliould  have  them,  and  though  he  is  mif- 
taken  as  to  the  way  of  her  taking  by  the  fettlement,  me  fliall  have 
them  by  fuch  way  as  flie  may,  viz.  by  the  will,  rather  than  his  in- 
tent fliall  be  fruftrated.  3  Lev.  259.  Trin.  I  W,  &  M.  in  C. 
B.  Wright  V.  WivelL 

9.  G.  C.  the  father  being  feifed  of  the  lands  in  queftion  made  a  skinn.  $$% 
fettlement  dicreof  to  G.  his  fin  for  life^  remainder  to  hisfirjly  ^c,  S.C 

fon  in  tailmaUy  reverfton  in  fee  to  G.  the  fat  her ^  who  in  June  1683 
made  his  will  as  follow s^  viz.  As  touching  my  lands  and  tenementSy 
iffc,  my  willisy  that  if  my  fon*  s  wife  die  during  the  life  of  her  hujband 
without  iffue^maUy  that/Zr^n  he  Jhall  have  power  to  make  a  jointure  to 
eiwy  other  wifey  and  for  want  of  ijfue  male  of  his  faidfony  then  the 
lands  JhlkU  he  and  remain  to  his  ton  by  any  other  wifty  and  his  grand'* 
daughter  Jhall  have  4000/.  and  in  cafe  of  failure  ofij/ue-male  by  his 
Jin  G-  then  all  his  lands  Jhall  go  to  his  grand- children  and  their  heirsj 
Jhare  and  Jhare  alike.  It  will  be  impoi&ble  to  make  this  an  eftate 
tail  by  tacking  the  eftate  by  the  will  to  the  eftate  for  life  in 
|he  fettlement  on  purpofe  to  fupport  the  contingent  remainder; 
b^cauie  the  Jettlement  and  will  are  two  dijiin£f  conveyances  \  and 
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therefore  judgment  was  given,  that  this  was  not  eftate  taiL 
4  Mod.  316.  to  319.  Mich.  6  W.  &  M.  in  B.  R.  Moor 
V.  Parker. 

10.  A.feifed  of  lands  in  fee  bad  ijfue  twofihs  B.  and  CL  and  made 
his  will  and  devtfed  feverat  lands  tb  B.  and  that  B.  Jhould  renounce 
all  bif  right  in  Black-acre  (of  which  the  devifor  was  then  feifed)  to 
d  and  it  was  objeSed,  that  this  was  no  devife  of  the  land  to  C. 
^dly,  That  if  B.  fliould  releafe  his  right,  this  was  intended  to  be 
onljr  an  eftate  for  life ;  but  becaufe  the  words  were  (aU  his  right) 
it  was  apparent  that  J,  intended  that  d  Jhould  have  fee^  and  ac- 
cordingly they  certified  their  opinions  to  the  Lord  Chancellor. 
Ld.  Raym.  Rep.  187.  Pafch.o  W.  cited  by  Treby  Ch.  J.  as 
lately  referred  by  the  Lord  Chancellor  to  Holt  Ch.  J.  and 
himlelf.     Hodgkinfon  v.  Star. 

11.  Devife  to  J,  for  Ufcy  remainder /«  the  firjt  fon  of  A  in' tail 

Thi5  cafe  of  ^^^^)  ^^^  ^^  ^^  ^^  ^^^  ^^^^^  ^^^  ^^  ^^  male,  and  if  the  faid  A.  dio 

JoPHAM  %vithout  iJfue  male  of  his  body^  the   remainder  over.    Alf6  by  a 

>SJD  Ban*  codicil  annexed,  he  recited  whereas  he  had  given  an  ejlate  tail  to  A^ 

roifrcport.  ^^'     -A"^  i^  was  objefted,  that  by  the  codicil  the  iotent  of  the 

fd  in  Salic,  devifor  appeared  and  that  by  the  will  A.   bad   ah  eftate  tail ; 

a 36.    Ac-  for  he  might  have  *  pojlhunwus  children  and  more  than  ten  fons. 

h^^lt  wriw  ^^^  "^^  allocatur;  for  where  a  particular  ejiate  /•  exprefsly  devifed^ 

a  devife  to  we  will  not  by  any  fubfequent  cVaufe  collect  a  contrary  intent 

A.  for  life,  inconfiftent  with   the  firft  by  implication;  and  therefore^  they 

toThefirft  conftrued  dying  without  iflue  male,  a  dying  without y«rA  ijfuefnale, 

<^onof  A,in  And  they  faid  diere  was  a  mighty  difference  between  a  devife  to  A. 

tail  male;  and  if  he  die  without  ifj'ue  then  to  B,  and  a  devife  to  A.  for  tife^  and 

JJ^^[°^^^^^^  if  he  die  without  iflfbe,  then  to   B.     Adjudged  per  Wright  Ld, 

ion  in  tail  Keeper,  Holt  Ch.  J.  and  Trevor  Ch.  J.     |  Salk.  236.  Hill.  % 

male;  j^nd  Ann.  in  Cane.  Pophamv.  Bamfield. 

^e  has  . 

flropped  the  material  words,  **  To  all  and  cvtry  fon  nittf'Jr/ns  of  bis  hodp*  for  it  was  not  to  th© 

tenrh  fon  or.ly  95  he  puts  it;  and  if  Ji»  tUes  naitUmt  iJfue  muh  of  his  body  remainder  ovary  and  by  a 
€odicil  annexed^  be  recited^  ibat  where<is  be  h^id  given  an  eftate  tail  to  ^,  Uc  And  it  was  objected 
there,  that  the  teftator*8  intent  appeared  that  A.  (hould  have  an  eftate  tail,  and  A.  might  have 
pofthumous  children,  and  more  than  ten  fons,  fed  non  allocatur;  for  ivUre  a  particular  ejiate  is 
exprrjsly  devijidf  iLe  will  not  by  amy  fui^c<juent  cLtufe  collet  a  contrary  intent  incmjifient  with  the  Jirjl  iy 
imftlication  ;  and  therefore  they  conftrued  **  dying  without  i (foe  male"  dying  without  fuch  iflue 
^tiale.  '  The  cafe  in  truth  was,  a  devife  was  made  to  A.  for  life,  remainder  to  all  and  every 
fon  and  fons  of  his  body,  who  therefore  would  all  be  intit^ed  to  take  before  the  remainder  roau  { 
fo  that  here  being  a  devife  to  all  the  fons^  there  was  no  occafion  to  conftrue  it  an  eftate  tail  in 
order  to  fulfil  the  intention  of  the  teftator.  Per  Raymond  Ch.  J.  who  faid  he  had  feeD  the  cafe, 
(jibb.  26,  27.  Pafch.  I  Geo,  i  K.  R.  in  cafe  of  Shaw  v.  Weigh. 

^  Thefe  words  being  words  pf  limitation  only,  after  an  exprefs  eftate  for  life  and  being  in 
.default  of  fuch  iffue  could  not  create  an  eftate  tail,  and  the  rather  too,  where  it  would  defeat  the 
intent  of  the  teftator  (as  where  he  linoited  it  over  to  feveral  others  in  the  like  manner)  by  im- 
powering  A.  to  whom  it  was  limited  to.  barr  all  the  fubfequent  remainder!  by  a  •recorery.  i 
^ms's  R^  333.  per  Ld.  C«  Cowper^  Hill.  I7x6«  Hiimberfton  v.  Humberftoa. 

la.  T.  C.  being  feifed  in  feer  of  lands  in  W,  conveyed  the  lame 
^  the  ufe  of  B.  his  fon  for  life,  remainder  to  M.  his  wife  f6r  life^ 
remainder  to  t;he  right  heirs  of  B.  and  dies ;  .B^  by  his  will  devifes 
in  thefe  words  (viz.)  My  lands  in  W.  my  wife  is  to  enjoy  for  her 
fifcy  and  after  her  death  of  right  it  goeth  tx  my  daughter  £•  for 
fvery  provided  Jhe  has  heirs,  rfow  if  n^  faid  daughter  Jhould  die 
kefctre  h^r  r^ber^  or  W^koMt  heirs>  am  my  faid  wife  JMl.  Jhould 

marry 


marry  again^  and  bavi  an  heir  malty  1  bequeath  htm  all  my  right  t$ 
that  efiatty  not  thinking  I  can  fufficiendy  reward  her  love.  B. 
£ed  mthout  ilTue  male,*  having  onlv  one  daughter  E.  who  diet 
without  ijuey  and  the  ledbrs  of  the  puuntifF  are  heirs  at  law  to  her, 
and  co-heirs  of  J.  C.  brother  of  the  laid  B.  After  B's  death,  M. 
married  T«  H.  b^  whom  ihe  had  ifliie  thp  defendant^  ,  For  die 
plaintiff  it  was  infifted,  that  the  leflbrs  of  the  plaintiff  are  the  heirs 
at  hw  to  whom  the  eftate  belongs,  if  it  is  not  difpofed  of  other- 
teife  by  the  will  of  B.  That  by  this  will  nothing  pafled  to  the 
defendant;  for  he  could  not  take  but  by  vray  of  remainder,  or  by 
way  of  executory  devife ;  and  he  could  not  take  by  way  of  re- 
mainder, becaufe  nodiing  is  devifed  to  £.  the  daughter ;  for  the 
will  does  not  give  her  any  eftate,  but  only  recites  the  eftate  which 
fhe  had  before  \  for  it  uiys,  his  wife  fliall  enjoy  for  her  life,  and 
after  her  deceafe  of /ight  it  goes  to  his  daughter  for  ever,  provided 
fhe  have  heirs,  which  is  oiuy  a  narration  or  recital  of  the  eftates 
as  they  were  by  the  marriage  fettlement  And  afterwards  judg- 
ment was  given  for  the  plaintiff  upon  the  firft  point,  and  here 
was  no  dsviji  to  £.  and  then  the  firjt  fin  of  the  wife  by  her  fecond 
bufband  could  not  take  by  way  of  remainder^  Comyns's  Rep.  232, 
233>  ^34-  pl*  ^30*  Mich.  2  Geo.  B.  R*  Right  v.  Hammond,  . 
&c.al\ 

13.  If  he  dies  without  iffue^  or  before  iffue^  or  if  he  departs  not  f  262  1 
leaving  ijfiuy  or  if  he  dies  not  having  ajon^  all  thefe  limitations  ^  -  ^ 
create  an  eftate  tail.  Arg.  2  Vcm.  766.  Trin,  17 19,  in  cafe  of  Lee Vvio. 
Pinbuiy  v.  Elkin,  cent,  s.  p. 

— Lc.  aSj. 
S.  C— —  Vent.  230.  S.  P. 

14.  Tlie  holding  an  eftate  tail  good  by  implication  is  always  in 
maintenance  of  the  intention  of  the  devifor,  Arg.  10  Mod.  403. 
Pafch.  4  Geo.  j.  in  Cane,  in  cafe  of  Target  v.  Grant. 

15.  And  per  Parker  C.  it  is  ever  in  favour  of  the  heir  at  law 
tfiat  an  eftate  tail  is  created  by  implication,  to  whom  no  efhite 
being  given  by  the  will  fo  as  to  enable  him  to  take  by  purchafe,  ' 
and  there  being  neceflity-  (if  he  takes  at  all)  of  his  taking  by  de- 
icent,  wherefore  tofupport  the  intention  of  the  te ft  at  or  that  the  heir 
fbould  take  the  Iscw  creates  by  implication  an  eftate  tail  in  the  an-  ' 
ceftor  to  veft  it  in  the  iiTue  by  defcent.  10  Mod.  403.  Pafch.  4 
Geo.  I.  in  Cane,  in  cafe  of  Target  v.  Grant. 

16.  But  where  there  is  a  provtfton  how  it  Jhall  go  to  the  ijfiu  this 
neafon  ceafes,  as  where  in  the  principal  cafe  it  was  devifed  to  go  in 
remainder  to  fuch  of  the  ilTue  of  the  devifee  for  life  as  the  faid  de- 
vifee  for  life  fhould  devife  the  fame  unto ;  in  this  cafe,  until  fuch 
devife  made  by  the  devifee,  nothing  vefts  in  the  iflfue,  per  Parker 
C.  10  Mod.  403.  Pafch.  4  Geo*  in  Ciuic.  Target  v.  Grant. 

17.  R.  W.  feifed  in  fee  of  die  lands  in  queftion  had  two  fins  Rr 
pnd  (?.  and  by  his  will  devifed  in  thefe  words,  viz.  /  give  to  my 
wife  y.  ^all  my  freehold  lands  in  C,  in  the  coun^  of  E.  (being  the 
lands  in  quejlion)  and  irfierfof^  other  bequejis  hefaysy  I  give  to  my 
fin  G,  my  freehold  lands  in  C.  afier  my  wife^s  deceafe  \  and  if  it  Jhall 
k^t^n  that  mjfon  G.fiould  die  before  be  attain  the  age  of  21  years^ 
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then  thajaid  lands  JhaU  defcend  to  nyfon  R.  and  bis  heirs  for  iveri^ 
IL  was  the  eldcfi  [on  ana  heir  of  the  tejiator^  G.  was  his  younger 
ias\  by  aifcond  wife;  G.  attained  his  age  of  %i^  and  by  his  will 
devifed  the  lands  to  his  ft/ler^  the  wife  of  the  defendant  and  her 
heirs>  and  then  died  in  the  life  of  J,  his  mother.  The  lefTor  of  the  . 
plaintiiF  claimed  under  R.  and  it  was  referred  by  Eyre  J.  whether 
G.  had  an  eftate  in  fee,  or  only  for  life  s  and  it  was  inMed  that  G. 
took  a  fee,  for  if  he  had  only  an  eftate  for  life,  he  took  nothing,, 
and  the  devife  that  R.  his  heir  (hould  take  if  G.  died  under  age, 
imports  that  he  fhould  not  take,  if  he  did  not  die  under  age  i 
but  by  Eyre  J.  here  is  no  devife  to  the  heir  of  G,  and  no  one  ihall 
take  againft  ^e  heir  without  an  exprefs  devife  to  him.  Judgment 
for  the  plaintiiflF.  Comyns's  Rep.  353,  354.  pi.  177.  Mich.  7 
Geo.  C.  B.  Fowler  v.  Blackwell,  &  al'.  ^ 

1 8.  U  lands  are  devifed  to  trufteesj  without  any  words  oflimita-' 
thn  tofupport  the  trujl  of  ejlates  of  inheritance^Wkty  by  implication 
muft  have  an  eftate  of  inheritance  fufEcient  to  fupport  the  truft ; 
for  there  is  no  difference  between  a  devife  to  a  man  for  ever,  an4 
to  a  man  upon  trufts,  which  may  continue  for  ever.     Adjudged. 
£q.  Abr.  176.  pi.  8.  cites  Pafch.  i  Geo.  2.  in  6.  R.  in  cafe  d£ 
Shaw  V.  Wright. 
MS.  Repi         19.  Mrs.  Frances  Ellis  by  will  dated  10  December  1685,  de- 
c^*^^*Bi     ^*^^  ^  ^^^  manors,  meiTuages,  lands,  tenements  and  heredita- 
Cane.  Lady  ments  in  A.  B.  and  C.  in  the  counties  of  Gloucel^er  and  Surrey 
Jones  &  ai'   to  Thomas  Earl  of  in  the  county  of  Dorfet  Efq ;  and 

Ina'se^&    ^'^^'^   Morgan  of  the  Inner  Temple  Efq;  their  heirs  and 
^  affigns  for  ever,  upon  trii/i  and  confidence  neverthelefs,  but  not  upon, 

condition  that  they  and  the  furvivor  of  them,  and  the  heirs  of  fuch 
furvivor,  (hall  and  will  in  the  firft  place,  out  of  the  rents,  ifliies 
'  and  profits  of  the  faid  manors,  &c.  pay  andfatisfy  the  feveral  lega^ 

eiesy  devifes  and  bequejis  herein  after  mentioned,  viz.  Imprimis,  fhe 
gives  and  devifes  an  annuity  of  to  Jane  Mafters  for  life^ 

and  .then  devifes  other  annuities  for  life  to  other  perfons,  to  be  paid 
f  263  J  out  of  the  rents  and  profits j  and  after  her  trujlees  re-imhurfing 
themfelves  their  cofls  and  charges^  fhe  doth  appoint  her  trujlees  tm 
pay  all  the  rejl  and  refidue  of  the  rents^  ijfues  and  profits  to  the  proper 
bands  of  her  daughter  Cecil  FienneSy  or  to  fuch  perfon  or  perfons  as 
Jhefhall  by  any  writing  or  writings  under  her  hand  and  feat  dire6i 
and  appoint  for  and  during  the  term  of  her  natural  life^  and  fronji 
and  afier  her  deceafe^  the  trujlees  to  Jland  and  be  feifei  of  the  pre- 
miffes  to  the  ufe  of  the  heirs  of  the  body  of  herfaid  daughter  Cecil 
Fiennes^  feverally  and  fUcceJfvuely  as  they  fhall  happen  to  be  in  pri^ 
§riiy  of  birth  andfeniority  y  age^  and  to  the  heirs  of  their  refpe^Iive 
bodies  in  tail  general  fubjedf  to  the  payment  of  the  lever  a  I  annuities. 
And  in  cafe  ^failure  of  the  iffue  of  the  body  of  her  faid  daughter 
Cecil  FienneSy  then  to  the  ufe  of  lady  Catherine  fones^  &c.  Cecil 
Fiejines  and  her  hufband  levied  a  fine,  and  fuffered  a  recovery  of 
the  premliies,  and  died  without  ifTue,  under  whom  the  defendant^ 
Lord  Say  and  Scale  claims  the  eftate,  and  Lady  Catherine  Jones 
claims  under  the  will  of  Mrs.  Frances  EUis  b^  virtue  of  the  re-« 
mainder  limited  to  her  by  the  ikid  wiU« 
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.  TaSMi»  Sclkiter  GenetaK  and  Mr.  Mead  for  Ae  platn^  aiw 
giiedy  that  Cecil  Fiennes  took  only  a  truft  eftate  for  life  bj  tbe 
will,  with  a  contingent  remainder  to  the  heirs  of  her  body  in  tail 
genera],  and  confequently  the  fine  and  recovery  by  Cecil  r  ieniies 
could  not  bar  the  remainder  given  to  the  plamtin  by  thp  will  of 
Frances  Elts,  that  the  diredion  to  tbe  truftees  to  pay  the  reft  anl 
refidue  of  the  rents  and  profits,  after  payment  of  the  feveral  annu^ 
ities  to  the  proper  hands  of  Cecil  F iemies,  who  was  a  married 
woman,  was  a  hare  truft,  and  not  an  ufe  executed  by  the  ftatute  of 
27  H.  8.  of  ufes.  It  was  a  truft  for  her  feparate  benefit,  and  for 
the  benefit  of  the  annuitants,  and  to  conftrue  it  an  ufe  executed 
would  fubjefl  it  to  the  power  and  controul  of  her  hufoand,  con* 
trary  to  the  plain  intent  of  the  teftatrix. 

TTiat  the  fubfequent  limitation  to  the  heirs  of  her  body  feverally 
9Uid  fucceiftvely  as  they  ihall  be  in  priority  of  birth  and  (eniority  of 
age,  and  to  the  heirs  of  their  reipe<^ive  bodies  in  tail  general,  is 
an  ufe  executed  by  the  ftatute,  and  cannot  be  confolidated  With  the 
precedent  truft  limited  to  Cecil  Fiennes  for  life  to  create  an 
eftate  tail  by  operation  of  law  in  Cecil  Fiennes,  and  thereby  put 
it  in  her  power  to  defeat  the  intention  of  the  teftatrix.  And  as  to 
the  fubfequent  words,  viz.  In  cafe  of  failure  of  ifTue  of  the  body  of 
fte  (aid  C.  F.  then  to  the  plaintiff  Lady  Catherine  Jones,  &c» 
thefb  words  do  not  create  an  eftate  tail  in  Cecil  Fiennes  by  im* 
plication,  but  only  conneA  the  remainder  over  with  the  precedent 
eftate,  but  don't  inlarge  the  precedent  eftate,  becaufe  no  legal 
eftate  vefted  in  Cecil  Fiennes. 

The  Attorney  General  and  Mr.  Lutwitch  for  the  defendant 
trgued,  that  if  the  firft  eftate  devifed  to  Cecil  Fiennes  be  a  truft, 
why  is  not  tbe  fubfequent  limitation  to  the  heirs  of  her  body  a 
truft  Bkewife?  The  legal  eftate  is  given  to  the  truftees'-and  their 
lieirs,  and  if  the  legal  eftate  paiTes  to  them  in  fee,  all  the  fubfe** 
quent  ufes  are  uies  upon  an  ufe,  and  confequently  trufts  not  exe-* 
cutcd  by  the  ftatute  27  H.  8.  and  if  the  eflate  given  to  C«  F.  (or 
life,  and  the  fiiibfequent  limitation  to  the  heirs  of  her  body  bo 
likewiie  a  truft»  thefe  two  truft  eftates  will  be  confolidated  together, 
and  create  an  eftate  tail  in  equity,  and  then  the  fine  and  recovery 
will  operate  upon  an  eftate  tail  in  equity,  as  well  as  upon  an  eftate 
tail  at  law,  and  bar  the  remainders,  and  in  this  cafe  either  both 
eftates  are  executed  by  the  ftatute,  or  neither,  and  take  it  either 
Vnyy  the  remaipder  to  the  plaintiff  is  barred. 

King  C.  was  of  opinion  that  by  the  words  of  the  will  the  u(e 
was  executed  in  the  truftees  andf  their  heirs  during  the  life  of 
Cecil  FienneS)  and  .ftie  had  only  a  truft  in  the  furplus  of  the  rents 
and  profits,  after  payment  of  the  annuities  during  her  life,  but  by.  r  ^g  .  1 
the  fubfequent  words,  viz.     I'hat  the  truftees  mould  ftand  feife'd  ^       -^  ^ 
to  the  ufe  of  the  heirs  of  the  body  of  Cecil  Fiennes,  &c.  &bye£);  to 
Ae  payment  of  the  annuities,  the  ufe  was  executed  in  tbe  {^erfons ' 
intitlea  to  take  by  virtue  thereof,  chargeable  with  the  payment  of 
tile  annuities,  and  therefore  there  being  only  a  truft  eftate  in  the 
aneeftoFi  and  an  ufe  exxscuted  in  tbe  heirs  of  her  body,  thofe 
difier ent  iiUerefts  could  net  unite  fo  as  to  create  an  eftate  tail  by 

operation 
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cperatioii  of  hw  in  die  anoeftor,  and  decroed  accordin^y  tor  tbe 
flsandffj  who  was  next  in  remainder  under  the  wiH* 


(D.   b)     Eftatc  for  Life,  in  Tafl,  or  Fee.     By 
Words  of  Reftridion  or  Implication. 

J«  T  F  a  man  devife  his  lands  t9  three  and  to  bis  9wn  beirsy  and 

^  that  tbe  one JhaU  take  the  profits^  and  dies;  the  pemour  diesi 

the  other  fhall  be  compelled  by  fubpcena  to  make  an  eftate,  or 

releafe  to  the  heir  of  the  devifor ;  for  this  itvik  Jball  be  taken  to  hi 

to  tbe  ufe  of  the  pemour  for  bis  lifej  and  after  to  tbe  ufe  of  the  feoff 9r 

and  his  heirs ;  quod  nota.    Bn  Feoffments  al*  Ufes,  pi.  49.  cites 

30  H.  6. 

0«r.29»3o.      2.  A,  had  ifliie  B.  C.  and  D.  fons;  B.  dies  leaving  his  wife 

Co^^s       cnfient  J  A.  devifcs  to  the  child  tny  fon  E*s  wife  now  goes  with  20  L 

cafe*  S.  P.    yearly  to  be  paid  to  tbe  ufe  efthe  child  for  20  yearsy  aiiui  if  my  fon  C 

jttid  fcems     die  before  he  has  any  ijfue  of  bis  bodyyjo  that  my  land  dycenato  Dm 

^  w/bv^*  *5/ir^  he  comes  to  21  yearsy  then,  &c,  C.  hy  implication  of  the  will 

^the         h^  eftate  in  tail,  as  well  by  the  words  (if  he  die  before  he  hath 

jniticesy       IfTue)  as  if  it  had  been  (it  he  die  without  iflue).    Ma  127.  pi. 

S'wn'^S-  *75-  ^^^^'  *5  ^^**'  Newton  v,  Barnardine. 

plicatioD  to  make  an  edate  tail*    13  H.  7. 17* 

3  U.  115.        3,  If  ji  copiholder  furrenders  to  tbe  ufe  ofhts  witty  and  after  devifet 

lotidem  i*v<  ////  of  agCy  and  have  iffucy  then  to  them  and  their  heirs^  to  give 
^«W$.  and  fell  at  their  pUafurc^  and  if  one  of  them  die  without  ij^ucy  wilb 
that  the  other y  or  other Sy  jhall  have  aU  the  lands  \  and  if  aU  die 
fffithout  ijpiey  that  his  executors  JhaU  fell  tbefamcy  and  give  the  money 
to  the  poor.  It  was  agreed  by  aU,  that  by  the  firft  words  of  die 
will  the  three  devifecs  had  but  an  eftate  for  life;  and  afterwards 
refolved,  that  no  eftate  tail  is  created  by  the  will,  but  that  the  fee 
iimple  is  fettled  in  them  when  they  came  to  ^ir  lawful  age  and 
have  liTue,  and  fo  the  refidue  of  the  devife  is  void;  andjud^ent 
accordingly.  2  Le.  68.  pi.  92.  Trin,  27  Eliz,  C  B*  Brian  v. 
Cawfen. 

4.  Devife  to  his  wife  for  lifry  and  that  dier.  her  decease  that  bis 
executors  JIfould  receive  the  profits  till  Qool  Jbould  be  railed  for  the 
preferment  of  his  daughters ;  and  a^er  that  fum  was  leviedy  then 
the  lands  Jhall  remain  to  his  right  heirs  males  for  ever  5  and  if  bis 
heirs  males  Jbould  difturb  his  executors  in  receiving  theprofitSy  then 
their  ejiate  JbaU  ceafcy  and  the  lands  JhaH  be  divided  amongfl  bis 
daughters  then  living.  The  heir  male  made  a  leafe  to  die  platn-« 
tiff;  the  daughters  entered,  and  the  leflee  brought  an .  ejedlment  | 
but  judgment  was  given  againft  him.  Cited  by  Hobart  Ch.  J. 
Hob.  34.  as  adjudged  Mich.  7  Jac,  B.  R.  Rot,  115^  as  Aihen^ 
Imrft's  cafe,  alias,  Afhenhurft  v.  Curtis. 
[  265  ]  5.  A.  devifed  that  if  bis  daughter  B.  married  J.  S.  then  hi$ 
Cited  Ai«.  ^f^^f  ihwli  bf  wi  xemm  tq  A  and  the  biin  rfbtr  be^y  ^^J^ 


B,  dUi  witbfut  iffki^  thm  afiir  tht  death  rf  B.  and  J.  S.  tfaev  S  Mod. 
ihould  be  and  remain  to  C.  and  D.  Afterward  B*  married  J.  S.  1*5:*^ 
and  died  without  iffue,   J.  S.  furvived.    The  court  of  Chancenr  ^^  ^ 
decreed  die  profits,  to' J.  S.  for  life,  but  upon  appeal  to  the  Lords  Vem.  37T, 
this  decree  was  rcveried.    Parliament  Cafes  87.     Wood)  alias  ^"^  ^  ^ 
Cranmcr  V.  D.  of  Southampton.    '  Idl/S.'^* 

Houfe  of  Lordsy  that  m  triifi  iaiig  declartd  darh^  tbUifs  of  J,  S,  (but  only  from  and  after  the  death 
of  J.  S,  and  B.  without  iifue,  and  B.  being  dead  without  i(fue,  and  J.  S.  yet  iiviAgy)  that  diirwc 
bis  life  the  tntfi  refuM,  and  defcended  to  the  heirs  at  law  of  A. 

6.  Devife  of  lands  in  truft  for  jf.  fir  Ufty  with  ptwir  U  make  wms^ 
leafes^  and  from  and  after  her  deceafe  m  truft  y^r  the  heirs  male  of  ^ep.  14s. 
the  h^dy  ef  A.  Cowper  C.  decreed  an  eftate-  for  life  only  to  be  con-  e.    iT^pL 
veyed  to  A.  and  to  his  iirft  and  other  fons  in  tail  male.    B^t  Ld.  5«'iliii.*36 
'Harcourt  decreed  an  eftate  tail  to  A.  and  the  heirs  male  of  his  aUz.  b.  R. 
body,  it  being  by  will,  but  admitted  it  might  be  otherwife  on  mar-  l^jJ/^^J^j 
riage  articles  founded  on  the  agreement  of  parties.     But  in  a  tonuSTe 
will  you  muft  take  'the  words  as  you  find  themu    %  Vern.  671.  leafeiisfa 
Pafch.  171 1.  Baile  v.  Coleman.  S^^r 

the  eftate  from  being  a  taili  that  it  is  an  improvement  of  the  ellate  tail  itfelfr  in  regard  that  by 
die  fbtote-H.  S.  the  power  of  leafing  thereby  given  to  the  tenant  in  tail,  wiU  bind  only  the  iflue^ 
aad  not  the  remainder  or  reverfion,  but  now  by  thh  ^x^i  pwnr  the  kafis  made  in  porfoanc* 
thereof  win  hind  the  nmamHer  or  rtverjkn  as  well  as  the  iflue,  and  fuch  leafes  fo  made  are  |;ood 
without  fine  or  recovery.  I^er  Nortbey  Attorney  GeneraL  Arg.  Wms's  Rep.  144.  and  admitted 
per  JLord  Haroourt.   Ibid.  145.  Pafch.  171  u*  Bale  v.  Colenun. 

7.  William  Stawell  of  Bovey  Tracey  Park  in  the  County  of  ]J*?-  *•!*• 
Devon,  by  his  will  dated  2d  June  1702,  did  devife  and  bequeath  g  ArniTtui 
unto  William 'Coleman  of  Gomhav  in  die  faid  county  of  Devon,  Pafch.  10 
Eliz.  Bale,  wife  of  Chriftoc^er  Bale  Efq.  and  William  Bogan  die  Ann.  in 
fon  of  Walter  Bogan  of  Gatecomb  Efq.  and  John  Legafficic  of  ^^^Se^ 
Little  Hempfton,  clerk,  all  bis  landsy  fnanorsj  tenementSj  meffiiages  k  ai*. 
and  hereditaments  whatfiever^  fltuate  in  the  counties  of  Devon  and  which  it  tte^ 
Cornwall,  to  have  and  to  hold  the  lame  unto  them  the  (aid  William  J^^f  Jjj 
CHemanj  Eliz*  Bale^  William  Bogan^  and  yohn  LegaKci^  their  is  mora 
heirs  and  ajjigns  for  every  4o  the  intent  they  the  (aid  W.  C.  ?.  B.  ^"l^f  ^^* 
William  Bogan  and  John  Lesaii&ckjbould  after  his  deceafe  feU  and  P'^Stb^S 
dUpofe  of  all  or  any  fart  of  die  faid  lands,  manors,  &c.  and  with  tbeabove- 
the  money  to  be.  railed  thereby  to  pay  and  dijlharge  all  his  dehts^  mentiooe4 
and  then  declared  that  his  will  was,  diat  all  his  juft  debts  and  le«  ■^^'^ 
eacies  (hould  be  pun£tually  paid,  afier  whiij}  he  gave  dfvifed  and 
bequeathed  unto  the  faid  William  Coleman^  Elizabeth  Balej  William 

Bogan  and  yohn  Lega/Hciy  their  heirs  and  affigns  for  ever^  equally 
to  be  divided  between  taerhy  all  fuch  lands^  manors,  &c.  as  Jhould  hi 
and  remain  over  and  above  the  difcharge  of  his  debts  and  legacies,  and 
further  declared,  that  the  eflate  of  inherttance  he  had  thereby  given^ 
devifed  and  bequeathed  unto  the  faid  John  Legajfick,  his  heirs  and 
^ffig^^  was  in  trufl  to,  and  for  the  faid  William  Bogan,  his  heirs 
and  affigns  0 

Ajterwards  the  (aid  William  Stawell  made  a  codicil,  and  an« 
nexed  it  to  the  will,  dated  the  loth  of  the  faid  month  of  Junej^ 
which'was  in  thefe  words.  Item,  ny  will  is,  that  afier  my  debts  and 
kfaciis  an  faid^  and  a  dividtnd  made  of  tho  rmaindir  of  my 

manors^ 
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mmoTij  tanJbj  tenements,  rents,  reverfions  and  hereditaniefi^  fy 
mni  betwien  the  fnd  WiUiam  QUnwHy  Mliz.  Bale^  and  IVtUiam 
Begtm^  an(^  their  heirs  and  affigns,  that  notwithjlanding  the  exprefs 

•  .  words  inmf  witi  t9  Eli%.  Bale  and  her  heirs  and  affipujer  every  I 

do  hereby  declare^  and  my  will,  intent,  and  meaning  is,  and  my 
deiire  is,  that  it  befo  taken  and  confirued  in  law,  that  that  part  ef 

X  ^5^  1  thy  fold  manersj  lands^  tenements,  &c.  which  Jhall  happen  to  fail  far 

-^  lAeJhare  and  dividend  of  the  faid  Elizabeth  Bale^  fiall  be  and  re* 

main  tofuch  ufes^  intents  and  purpofes  as  are  herein  afitr  mentioned 
and  eicprefled,  and  to,  and  for  no  other  ufe,  intent  or  purpofe 
whatfoever,  /•  e*  to. and  for  the  ufe  and  behoof  of  the  faid  Elizabeth 
Saley  for  and  during  the  term  of  her  natural  life^  ivith  power  of 
Jkttings  fettingy  and  leafing  all  or  any  part  of  fuch  Jhare  or  divi" 
^dendfor  99  years  determinable  upon  one^  two  or  three  lives^  either  im 
foffiffion  or  reverfton^  and  after  het  deceafe  to  the  ufe  and  behoof  of 
her  fon  my  coufm  ChriJlOpher  BaUy  for  and  during  the  term  of  bus 
natural  life^  with  the  like  power  of  letting,  fetting,  and  leafing  ia 
all  or  any  part  of  fuch  (hare  or  dividend  for  99  years^  determinable 
upon  onoj  two  or  three  liveSy  either  in  poifenion  or  reverfion,  and 
efter  the  deceafe  of  the  faid  Chrifiopher  Bale^  then  to  the  ufe  amd 
iehooftf  the  heirs  males  of  the  body  of  the  faid  Qyrijlopher  Bede^ 
lawfully  to  be  begotten,  and  for  default  of  fuch  iffue  to  the  ufe  and 
behoof  of  the  faid  Pf^iUiam  Coleman^  and  frilliam  Bogan^  their  heirs 
eind  aj/ignsfor  ever,  equally  to  be  divided  between  thenu 

Some  fbort  time  afterwards  the  teflator  died,  and  there  being  a 
defeat  in  the  will,  by  not  enabling  the  faid  John  Legaffick  to  a&  as 
a  truftee  for  the  4th  part  deviled  unto  William  fiogan  an  infant^ 
and  to  fell  the  (aid  eftates,  the  faid  Mr.  Stawell  dying  much  in  debt, 
and  his  lands  being  mofily  mortgaged,  &c«  an  adt  of  parliament 
"Was  in  the  fecond  year  of  the  now  queen  pafled,  enabling  the  faid 
William  Coleman  and  other  truflees  to  madce  fale  of  lanck  for  the 

.  pajrment  of  the  debts  and  legacies  of  the  faid  William  Stawell 

iteceafed,  and  after  the  payment  of  the  faid  debts  and  legacies,  the 
faid  AA  did  direct  that  die  faid  William  Coleman,  £liz.  Bale,  and 
John  Legaffick,  and  the  furvivor  of  them  the  faid  William  Cole- 
man, and  Elie.  Bale,  (hould  make  a  divifion  of  the  overplus,  ac- 
cording to  the  diredtions  of  the  will.  But  no  notice  is  taken  of 
.the  codicil  in  the  aft  of  parliament. 

In  Hill.  Term,  l  Ann.  a  fine  was  levied  by  Eliz,  Bale  and  hor 
hufbandy  of  a  moiety  of  all  Mr.  StawelTs  e/iate  to  one  Triftran 
•  Bowdage,  in  order  that  a  common  recovery  might  thereupon  be  had^ 
and  fuff^red  (as  it  was  intended)  to  bar  the  eftafe  tail  limited  to 
Chrifiopher  Bale  the  fon^  and  the  heirs  males  of  his  body^  and  ac- 
cordingly a  praecipe  was  brought  by  Thomas  Bowdage  againfl 
Triftran  Bowdage,  who  vouched  Elizabeth  Bale  and  Chriftopher 
Bale  her  fon,  who  vouched  over  the  common  vouchee,  and  tbii 
fine  (ind  recovery  were  declared  to  be  to  the  ufe  of  Chriftopher  Bale  the 
fon^  and  his  heirs  after  the  death  of  his  mother*     Note,  at  this 
tin;ie  none  of  the  debts  and  legacies  of  Mr.  buwell  were  paid,  or 
but  to  the  amount  of  120 1« 

2  But 
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fetit  Ac  debts  being  all  now  paid,  Chriftopher  Bale  the  fon  pre- 
fcired  his  bill  againft  Coleman,  his  father  and  mother,  William 
Began  and  John  Le^affick,  that  they  might  come  to  a  dividend 
of  the  overfJus  of  Sin  Stawell's  eftate  now  remaining,  after  his 
debts  and  legacies  were  paid,  and  infifted,  that  there  being  an 
eftate  vefted  in  him  and  his  heirs  after  the  death  of  his  mother,  by 
the  faid  fine  and  recovery,  he  ought  to  have  fach  eflate-  fettled  i« 

.  him  upon  the  dividend. 

Mr.  Coleman  then  prefers  a  crofs  bill  againft  the  £ud  parties^ 
and  prays  that  a  dividend  may  be  made  of  this  eftate,  and  that  the 
court  would  dired  what  eftate  ihould  be  limited  by  the  divifion- 
deeds  to  the  (aid  Chriftopher  Bale  the  (cnd,  he  innfting  that  his 
eftate  was  but  in  contingency  until  after  the  debts  and  legacies 
paid,  and  a  dividend  made,  and  that  the  words  in  the  codicil  did 
declare  a  truft  of  the  dividend  of  Mrs.  Bale's  (hare,  which  when 
it  comes  to  be  put  in  execution  by  a  court  of  equity,  (haU  be  exe- 
cuted according  to  die  intention  of  the  tefl:ator  expreiled  in  the 
codicil,  and' that  the  limitation  ought  to  be  after  the  deadi  of  Mrs.   F  267  7 

-Bale  to  Chriftopher  Bale  her  fon,  during  his  natural  life,  with 
power  of  letting  and  leafmg  as  aforefaid,  remainder  to  the  firft  and 

-other  fons  of  the  fiiid  Chriftopher  Bale  the  fon,  and  to  the  heirs 
males  of  the  body  of  fuch  firft  and  other  fons,  remainder  over  tD 
WHliam  Coleman  and  William  Bogan,  and  their  heirs,  &c. 

'  Upon  the  hearing  of  this  caufe  before  my  Lord  Chancellor  Cow- 
per,  he  declared  his  opinion  for  the  plaintiff*  Coleman,  and  direded 
^diat  an  account  ihould  be  taken  of  Mr.  Stawell's  eftate,  and  that 
what  remained  (bould  be  divided  into  four  parts,  and  that  the  fourth 
part  idiich  (bould  fall  for  the  fliare  of  Mrs.  Bale,  ihould  be  limited 
to  the  ufc  of  her  for  life,  with  fuch  power  of  leafing  as  in  the  codi- 
tril,  and  after  her  deceaie  to  the  ufe  of  Chriftopher  Bale  her  fon  dur- 
ing his  natural  life,  .with  the  like  power  of  leafmg,  and  after  his  de- 
c^e  to  the  firft  and  other  fons  of  his  body,  and  to  the  heirs  males 
ef  the  body  of  fuch  firft  and  odier  fons,  remainder  to  W.  C,  and^ 
W.  B.  azid  to  their  heirs  and  ai&gns. 

In  die  arguments  of  this  cafe  two  points  were  made, 
ift.  Whether  this  overplus  fbould  be  divided  into  three  parte 
0r  four  parts.  "  .    . 

^dly.  What  eftate  was  to  be  limited  to  Chriftopher  Bale  the  fon 
upon  fuch  divifion  as  aforefaid. 

As  td  the  firft  point  that  depended  upon  the  words  of  the  codicil, 
whereby  it  was  declared  that  after  the  dividend  made  between  the 
feid  William  Cdeman,  Elizabeth  Bale  and  John  LegaiEck  thei^ 
heirs  and  afligns,  Mrs.  Bale's  Ihare  and  dividend  ihould  be  to  fiich 
life  as  aforeiaid  5  for  here  the  dividend  is  mentioned  to  be  made  bat 
•between  three  peribns.  But  my  Lord  declared  that  the  eilate 
ihould  be  divided  into  four  parts,  one  moiety  whereof  was  to  be- 
long to  the  faid  William  Bogan;  for  though  the  words  here  feem 
to  imply,  that  this  eihte  ought  to  be  divided  into  three  parts;  yet 
they  have  relation  to  die  will  itfelf,  and  by  that  it  is  exprefsly  faid 
thai  the  eftate  ihall  be  equally  divided  amongft  Coleman,  Bale, 
--Bogan  4uid  Legaffickt 

Ai 
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As  to  the  Second  point  my  Lord  (aid,  diat  a  SflinStm  woaU 
govern  this  cafe,  i.  e.  when  an  ejiatt  was  exe^uted^  andwhen  it  WK 
mgfy  executing  J  and  therefore  If  in  this  cafe  a  devife  had  been  I9  the 
fififir  bis  natural  life^  with  fufh  a  power  if  iiafing  as  is  befbie 
mentioned,  andafier  bis  deceafeio  the  heirs  males  of  his  boifi  this 
would  have  been- an  eftate  tail  in  the  /on  executed  i  ibr  tfaoii^  the 
party's  int^ation  was  plain  that  he  Ihould  have  an  eftate  for  life 
ordyy  yet  Ae  law  executing  thefe  two  limitations  into  an  eftate  tail, 
equity  will  not  interpofe^  but  as  the  tree  falls  fo  it  muft  lie.  But 
when  an  ejlate  was  only  executory ^  andfomething  was  to  be  done  Ar- 
fore  any  ejflate  could  be  vejled  or  executed  in  the  party,  this  court  will 
dire^  the  conveyance^  not  that  it  (hall  be  in  the  words  of  the  will, 
but  according  to  the  intention  of  the  party.  Now  in  this  cafe  after 
the  debts  and  legacies  paid,  the  devife  is  to  Mrs.  Bale  and  her  heirs 
and  aifigns  of  one.  4th  part  in  common,  and  when  this  divifion 
direSed  to  be  made  is  compleated,  the  limitation  to  the  (on  is  to 
arife  out  of  a  divided  4th  part,  fo  that  die  codicil  is  a  declaration 
of  the  ufe  or  truft  of  this  j^  part,  and  though  the  words  of  the  codicil 
be  that  it  finstt  be  fo  taken  in  laWj  yet  thefe  words  are  not  efemj 
weighty  jo  as  to  maie  this  a  legal  e/late  executed. 

And  then  this  being  but  a  truft,  this  court  will  dire£l  the  execu- 
tion of  it^  and  the  intent  of  the  te^ator  here  was  plainy  that  this  Joe 
fiould  have  but  an  eflate  for  life\  for  it  is  limited  to  him  dunng 
the  te^m  of  his  natural  life,  with  a  power  of  leafing  for  99  years, 
and  goes  on  and  fays,  and  after  the  deceafe  of  die  ton,  then  to  the 
heirs  males  of  his  body,  with  a  remainder  over,  and  as  to  an  ob* 
jeftion  that  was  made,  that  it  was  the  intention  of  the  devKbr  that 
this  ion  ftiould  have  an  eftate  tail,  becaufe  he  had  by  the  codicil  a 
greater  power  of  leafing  than  was  given  to  a  tenant  in  tail  by  the 
[  260  J  ftatute^  It  was  wdl  obferyed  at  the  bar,  that  no  fuch  inference  could 
be  made  of  the  party's  intendon,  for  that  the  power  of  leafing  was 
annexed  to  the  eftate  for  life,  and  therefore  when  that  eftate  was 
merged  by  the  acceffion  of,  the  eftate  limited  to  the  heirs  males  of 
the  body  of  the  fon,  the  power  of  leafing  annexed  to  that  eftitte  was 
deftroyed  with  it,*  fo  that  upon  the  whole  he  decreed  as  above;  for 
in  the  cafe  of  a  will  or  articles  where  a  thing  is  to  be  executed, 
the  intent  of  the  party  ftiall  be  purfued. 

A  point  in  this  cafe  was  fpoken  to  about  the  validity  of  the  fine 
and  common  recovery,  viz»  That  the  fine  and  recovery  could  not 
bar  diis  eftate  tail,  (fuppofing  it  to  be  one)  it  being  but  a  poftibility 
t  Chan.  or  a  Contingent  intereft  after  the  debts  and  legacies  paid,  and  a  divi* 
Cafes,  49.  '  dend  made  according  to  Pell  and  Brown's  cafe,  but  no  opinion 
ctuai.Cares,  ^^^^  given  to  this  point,  becaufe  the  fine  and  recovery  could  not 
6^.  78.  8  '  fignify  any  thing  as  this  cafe  ftood,  feeing  my  Lord's  opinion  was. 
Mod.  Cafes,  that  C.  B.  the  fon  ought  to  be  made  tenant  only  for  life  with  power 
\t^l^  of  leafing,  &c. 

Afterwards  (Pafch.  xo  Ann.)  this  caufewas  re-heard  before  my 
*  Lord  Keeper,  Sir  Simon  Harcourt,  upon  the  p&dndff  Bale's  peti- 
tion, -and  my  Lord  was  of  an  opinion  to  vary  the  former  decree,  by 
iUreding  that  Mrs,  Bale's  tiivided  4th  part  mould  after  her  death  be 
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conveyed  to  the  ufe  of  her  fon  C.  Bale  in  tail,  and  the  faid  former 
decree  was  accordingly  varied  as  to  this  limitation. 

My  Lord  faid,  that  he  had  a  great  refpe£t  for  his  predeceiE>r9 
but  that  he  muflr  determine  caufes  according  to  his  own  conicience9 
and  could  not  agree  with  this  decree,  and  added,  that  this  caie 
differed  from  the  cafe  of  articles,  >«1icre  the  intent  of  the  parties 
was' to  be  r^arded;  they  are  to  be  looked  upon  as  purchalbrs,  the 
nature  and  matter  of  thefe  articles  is  t^  fix  eftates  in  families,  and 
it  would  be  abfurd  to  make  fuch  a  conftru6tion  of  them  as  to  be  of 
no  effed.  In  thecafeofadevife  there  is  nopurchafor,  no coiitra£t^ 
no  family  to  be  provided  for  \  yet  here  it  is  faid  the  intent  ought  to 
govern^  but  then  this  muft  be  a  manifift  and  certain  intent^  and  not 
an  arbitrary  one.  It  muft  be  according  as  it  appears  upcn  tie  willy 
and  according  to  the  known  rules  of  law,  it  is  mt  to  be  left  to  a 
iatitudey  and  as  it  may  be  guejfed  at.  In  this  cafe  there  is  a  devife 
jointly  to  truftces  till  debts  and  legacies  are  paid.  What  if  the 
eftate  had  beeh  charged  and  fubjeded  for  this  puipofe,  and  after 
this  the  teftator  had  devifed  in  the  fame  words  as  in  die  prefent 
will  \  this  court  had  no  power  over  it.  Doth  a  devife  of  a  legal 
eftate  alter  this  cafe  ?  It  is  the  £ime  as  if  there  had  been  no  truft^ 
Trufts  in  a  will  fhall  have  the  fame  conftru£iion  as  a  court  of  law 
could  make  upon  the  fame  words.  At  law  it  is  agreed  that  Cbrif- 
topher  Bale  would  be  tenant  in  tail,  it  is  the  fame  thing  here^  a 
precedent  truft  will  not  alter  a  fubfequent  eftate. 

It  was  argued  for  the  plaintiff,  that  the  limitation  for  life  to  tfa« 
plaintiff,  with  power  of  leafmg,  was  prima  facie  an  eftate  fbr  life, 
but  the  limitation  over  made  him  tenant  in  tail  by  necefTary  opera- 
tion of  law.  Equity  will  not  alter  a  limitation  from  what  it  Mras 
9i  the  common  law,  the  limitation  of  a  truft  in  a  will  muft  be 
executed,  as  the  fame  words  will  execute  in  cafe  of  a  legal  eftate  j^ 
whatever  the  intention  of  the  parties  is,  the  operation  of  law^ 
muft  over-rule  it,  \  Vent.  214^  ^15.  a  Lev.  58,  59.  The  £ing 
V.  Melling. 

In  manyfettlements  a  power  of  leafing  for  longer  te^ms  than  is 
granted  or  allowed  by  law  to  tenants  for  life,  or  tenants  in  tail 
may  be  appointed  them  by  way  of  ufe,  which  will  be  good  againfl 
the  rernainder-man  or  reverfioner,  though  a  tenant  in  tail  cansot 
by  the  32  H.  8.  grant  any  greater  eftate  than  for  21  years  or  three 
lives.  So  the  power  here,  to  C.  B.  the  fon,  will  have  its  effed ; 
here  are  exprefsly  devifing  words  to  C.  B.  and  the  heirs  of  his  f  269  7 
body.  It  is  not  executory  but  an  abfolute  difpofition.  In  marriage 
articles  equity  interpofes  to  preferve  the  eftate  according  to  the 
contnu^  and  agreement  of  the  parties. 

On  the  other  fide  it  was  infifted  upon  to  have  the  purport  of  the 
former  decree,  and  that  this  cafe  was  like  to  the  cafe  of  articles  in 
cohfideration  of  a  marriage. 

If  this  court  could  not  fupport  the  former  decree,  upon  execut- 
ing of  conveyance,  the  eftate  for  life  limited  to  the  plaintiff,  and 
the  power  annexed  to  it  would  ceafe,  the  teftator  being  no  law- 
yer, his  intent  ought  to  be  followed,  though  he  had  not  expreffed 
it  in  proper  terms.  ♦ 
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In  die  cafe  of  Prik  y.  Prik,  before  Lord  Chancellor  CowpeTf 
Prin  gives  a  bond  to  (etde  an  eftate  according  to  articles,  which 
was  to  P.  for  life,  remainder  to  the  heirs  ro»es  of  his  body^  he 
makes  a  fettlement  in  thefe  words,  and  then  fufFers  a  common  re- 
covery^  an  aftion  is  brought  upon  the  bond,  &c.  And  it  was 
decreed  that  P.  (hould  execute  a«iew  conveyance,  and  fhould  fet'*^ 
de  the  lands  to  P.  for  life,  remainder  to  his  iirft  fon,  and  the  heirs 
males  of  fuch  iirft  fon;  in  diis  cafe  there  is  no  eftate  executed,  but 
the  execution  is  under  the  dire^on  of  the  court. 

In  the  cafe  of  Sergeant  Maynard's  will,  one  mcMety  of 
certain  lands  was  to  be  fettled  upon  my  Lady  Hobart  for  life,  with 
a  limitation  to  truftees  to  preferve  contingent  remainders,  remain- 
der to  the  heirs  male  of  her  body;  it  was  decreed  that  an  eftate 
(hould  be  conveyed  to  the  iirft  fon  of  my  Lady  Hcbart;  for  when 
a  perfon  comes  here  to  have  a  truft  executed,  equity  will  always 
follow  the  intent  of  the  teftaton 

Li  the  cafe  on  my  Lady  Shipwith's  will,  where  Ihe  devifed 
ian  eftate  to  Leonaro,  and  the  heirs  males  of  his  body,  with  remain* 
der  over,  but  declared  that  it  fliould  not  be  in  his  power  to  injure 
the  remainder-man,  the  conflru£tion  here  was  diat  he  fl&ould  be 
only  tenant  for  life,  yet  this  was  a  direction  contrary  to  the  words 
of  me  will;  for  the  mtent  of  the  teftator  is  always  the  meafiuc  of 
fu^h  conftruAions. 

On  the  reply  it  was  faid,  that  the  Lady  Shipwith's  will  did  not 
come  up  to  the  prefent  cafe ;  for  there  was  an  express  dire£tion  dut 
tile  remainder-man  fhould  not  be  injured,  and  as  to  Serjeant  May* 
nard's  will,  he  had  cut  out  a  proper  method  for  creating  a  great  ef- 
tate but  for  the  life  of  the  lady;  for  he  in  the  beginning  of  the  will 
direfled  after  her  death  a  limitation  to  truftees  to  preierve  contin* 
^ent  remainders,  from  whence  it  was  plain  that  Ihe  fliouId  have  but 
an  eftate  for  life.  It  was  decreed  as  above.  MS.  Rep.  Trin. 
'  Vac.  8  Ann.  and  Pafch.  xo  Ann.  in  Cane*  Bale  v.  Colman,  & 
al'  et  e  contra. 

8.  The  father  in  his  will  taiing  notice  that  bis  fon  y.  bad  much 
difcbliged  him^  declares  thus,  /  do  therefore  refohe  not  to  give  him 
any  more  than  20  L  a  year  for  life^  to  be  paid  him  quarterly.  N.  B. 
This  was  a  baftard  fon,  to  whom  the  father  had  by  a  formtr  wiB 
given  8o/.  a  yeary  but  in  thefecond  will  he  took  notice  m  his  iU  be-^ 
baviour  at  the  univerfity,  anadevifes  that  eftate  to  his  legitimate  Jin. 
Per  Mafter  of  the  Roils,  the  baftard  fon  ftiail  take  nothing  by  this 
will,  the  words  not.  amounting  to  a  devife.  Hill.  4  Geo.  l^l^• 
Holder  v.  Holder. ' 

9*  If  an  eftate  be  devifed  to  a  man  and  bis  heirsy  and  if  be  dh 
without  iffuiy  remainder  overy  thefe  words  are  explanatory  oi  the 
word  heirs,  and  make  an  eftate  tail.  Comyns's  Rep.  539.  pL  2RI9 
Pafch.  9  Geo.  2.    BriCe  v.  I?mith« 
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(E.'b)  Eftate  for  Life,  in  Tail,  or  Fcc;  by 
Reafon  of  Things  precedent,  to  happen,  or  to 
be  done. 


I.  nn  E  S  T  A  T  O  R  devifed  that  his  fin  Jhould  have  the  profits  of 
*  his  lands  till  be  comes  to  twenty-one^  and  afterwards  to  him 
and  his  hetrs^  and  if  he  die  before  twenty-one^  that  then  his  daughter 
Jhall  have  it  to  her  and  her  heirs.  The  fon  died  before  twenty "Onem 
It  was  ruled  that  the  daughter  fliould  have  it.  2  Roll.  Rep.  197. 
cites  6  &  7  Eliz.     Moulton's  cafe. 

2.  Dcvifc  of  lands  to  A.  till  his  eldeft  fon  ihould  be  twenty-  3  !*«•  ^4* 
four,  and  that  if  his  fin  dye  before^  his  age  of  twenty -four  ^without  fn'totidenf * 
heir  of  his  boay^  then  to  remain  over  to  f.  o.     The  Ion  lived  to  verbis— 
twenty-four*,  this  is  no  eftate  tail;  for  no  tail  was  to  rife  before  Ibid. 70.  pL 
his  faid  age,  and  fo  can  never  take  effeft,  and  the  fee  fimple  de-  '^j^j^g^ 
fcends  and  remains  in  the  fon,  unlcfs  he  dies  before*  twenty-four,  verbis.     • 
and  then  the  entail  vefts  with  the  remainder  over.     2  Le.  II.  pi. 

l6u  Hill.  20  Eliz.  C.  B.     Hind  v.  Sir  John  Lyon. 

3.  A,  feifed  in  fee  has  three  fons  B.  C.  and  D,  and  devifed  to  Cro.  E. 
B.  and  C,  feveral  certain  part  of  other  land  and  to  t>.  the  land  in  J97;  i^.^it- 
queftion  without  mentioning  of  any  eftate  they  (hould  have,  and  dy  held  that 
this  was  in  reverfion  after  the  death  of  the  wife,  and  with  this  fur-  D.  (hooLd 
ther  claufe,  that  if  any  of  the  fins  Jhould  marry  and  have  ijfue  male  ^^'^^^J^ 
rf  their  bodies  and  die  before  nis  entry  into  the  landy  then  he  wills  other  thre* 
that  his  iJfue  Jhall  have  his  part\  after  which  D.  takes  wife  and  juftices* 
had  ifliie  male  in  the  life  of  the  wife  of  the  devifor.     The  wife  of  «>«^"^ 
the  devifor  dies.     D.  enters  into  his  part,  and  pays  his  portion  of 

10  L  apiece  to  the  daughters  of  the  devifir  charged  by  the  devife^  and 
dies ;  but  he  not  dying  before  entry  he  had  but  eftate  for  life,  ac-' 
cording  to  the  cxprefs  words  of  the  will; for  marrying,  having  iiHie 
0iale,  and  death  before  entry,  are  three  things  precedent  to  the 
tail :  and  judgment  accordingly.  Mo.  464.  pi.  650.  Pa&b.  39 
Eliz.  B.  R.  Bacon  v;  Hill. 

4*  Devife  to  A.  (his  eldeft  fon)  in  tail  on  a  limitation  to  ceafe 
for  non-payment,  remainder  to  B.  in  tail  male,  and  fo  to  C.  and 
D.  and  uf^n  ceffer  of  jfs  efiate  by  failurej  then  to  B.  C.  and  D. ' 
and  to  their  feveral  heirs  for  ever,  as  before  is  limited^  equally  to  be 
divided  among  them.    On  A's  failure,  this  devife  wholly  revokes  , 

and  controlls  the  other  remainders  of  the  former  part  and  leaves 
the  fee  fimple  expedant  in  the  heir  of  the  devifor.  Cart.  175. 
HilL  18  ic  19  Car.  2.  C.  B.  Rundall  r.  Ely. 

5.  Devife  to  At  daughter  of  my  fon-in-law  B.  if  my  fin  B,  hapf  81^.445. 
fm  to  have  no  iJJiu^maU  afirr  the  deceafe  of  wife^  and  if  B.  have  ^^^^-  ^•^' 
ijfui  male  then  my  will  is,  that  M.  fliall  have  5I.  paid  her  in  lieu  wcr^of^ 
of  the  (aid  lands.    Devifor  died;  die  wife  died.    B.  had  ifliie^male  opiaiontbie 
then  living.    Keeling  Ch.  J.  thought  it  was  a  perfcft  eftate  tail  in  ****j^^^^* 
iB«  and  that  die  5L  need  not  to  be  tendered  to  M.  but  ibejaigbt  coaa^^^ 
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amUhat  B.  foe  the  cxccutor  for  it.  2  Saund.  iii,  112.  Pafch.  22  Car.  2. 
« r.;™/  Allen  V.  Rivington. 

of  the  dwth  of  the  wife,  M.  is  to  haVe  5 1.  and  not  the  land. a  Keh.  606.  pi.  37.  S-tJ.  Key- 
ing conceived  this  an  ordinaiy  intail,  T.  being  tht  heir  in  tail,  the  reveiTiou  is  to  the  daughter  who 
is  general  lieir,  Twifden  conceived  this  a  contingent,  as  if  pven  to  the  daughter,  if  alter  th* 
death  of  the  wife  the  foti  died  wichoat  ilTue,  nothing  h^j^  w reby  given  to  the  fon  nnore  than  to 
a  mere  ftranger ;  Keeling  held  this  a  mere  limitation  a^K  TO  daughter  in  fee  on  death  of  thetlon 
without  ilfu'-,  unlefs  circumfcribed  by  a  certain  time  when  be  fliould  die  without  iflue^  but 
Morcton  abfente,  adjornatur. 

[  271  1  6.  Lands  were  devifcd  fo  y.  5.  in  fie  in  tru/ifor%  K,  and  the 
heirs  of  her  body^  and  if  K.  died  without  ijfue  to  j*  firlife^  &c. 
then  comes  another  claufe  that  ^  JIT.  died  without  ijjuey  and  J.  be 
then  de'ad^  then  and  not  otherwiJe,  he  gave  the  land  to  7.  A^.  and 
his  biirs.  K,  dies  without  ijjite^  and  /.  furvived  and  died.  De- 
creed, that  J.  N.  (hall  nevcrthelefs  have  the  eftate ;  for  the  fcn- 
tence  (^*  and  J.  be  then  dead")  feems  to  ha  put  in  to  exprefs  his 
meaning,  that  J.  ihould  be  fure  to  have  it  for  her  life;  and  to  fhew 
when  J.  N.  fhould  have  it  in  pofTeffion.    2  Vent.  363,  jl^i^  Hill. 

35  &  3^  C^-  2*  ^^  Cane.  *Anon. 

7.-  A.  poflefTed  of  a  term  devifed  it  to  an  infant  en  ventre  fa  mere^^ 
provided  it  be  a  fon,  and  if  it  be  a  fon  and  he  dies  in  its  minority >^ 
thin  to  B.  The  executor  aflented,  but  the  child  was  a  daughter*^ 
it  wa^  adjudged  on  a  fpecial  verdict  that  B.  cannot  take,  becaufe 
here  is  a  condition  precedent  which  never  happened  and  the  execu- 
tor's aiTent  is  not  material,  where  there  is  no  dcvife.  Comb.  437. 
Trin.  9  W.  3.  B.  R.    Eftcourt  v.  "Warry. 


(F.  b)  Eftate  for  Life,  in  Tail,  or  Fee,  by  Words 

.  of  Reference^ 

» 

alfordi^u  '•  F)^^^^'^  ^°^-  *^^i^*'^'f  without  ifue  living  B.  ^taH 
i.  c.  Cro.  then  the  feoffees  fhould  be  feifed  to  the  ufe  of  the  faid  B. 

£.109. pi. 5.  and  after  his  deceafe  adufum  re^orum  haredum  in ferpituum feewi^ 
-— -Cro.E.  ^^  antiquam  evidentiam  inde  antefaSlam^  averring  a  deed  of  tail 
Rofi  v.*^^  200  years  old;  per  Wray,  it  (hall  be  intended  the  teftator  had  410 
Morris»  is  ./becial  remembrance  of  a  deed  200  years  old,  and  that  his  lands 
upon  a  D.  fljould  go  according  to  the  law,  according  to  all  his  evidences 
which  he  had  of  his  lands  and  that  is  a  fee  umpie.  2  Le.  23*  -pi. 
29.  Pafch.  30  Eliz.  B.  R.  Rofs  v.  Morrice. 

2.  If  a  man  feifed  In  fee  of  White-Acre  and  Black- Acre  devif- 
able,  and  devifes  White^Acre  unto  J.  S.  to  have  and  to  hold  to  him 
4i9ui  the  heirs  of  his  body  begotten,  and  devifes  Black"  Acre  unU  71  JT. 
to  have  and  to  hold  in  thejame  manner  arid  form  as  J.  S.  holds  White- 
Acre,  by  thefe  words  T.  K.  {hall  have  an  eftate  tail  in  Black- 
Acre  ana  the^reafbn  is,  becaufe  that  the  will  and  die  intent  of  the 
giver  ihall  be  obferved.    Perk.  S,  561. 
' '  i^^^^i  ^*       3'  ^'  ^  ^^^ ^"  coflilderation  cf  the  marriage  of  B*  his  im  and 
^i'rtv.    '    a  portion  with  B's  intended  wife  r^^nan/x/o//t[ytf/»f  to  the  ufe 
Smith,  s.  c.  of  B.  and  his  intended  wife  for  life>  renuundor  in  tail  to  &  nar 
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vninder  to  die  right  heirs  of  A.  A*  hvtiinofm  but  madtaiuilly  in  i^efoived 
which  are  thcfe  words;  Item,  I  do  ratify  and  make  good  all  thofe  ^^l^^^'^wi 
my  ^ates  made,  or  granted  in  marriage  to  B*  my  fon,  according  to  iiad  refof 
the  writing  made  by  me  in  truft.     B.  has  eftate  tail.  4  Mod.  131.  .ence  tuiUe 
Trin.  4  &  5  W.  &  M.  in  B.  R.  Smith  v.  Milford.  Jtrtdfuch 

biA  and  fach  eftaCes  as  were  intended  ^Ve  cottveyed  by  the  deed  and  fine ;  for  the  word  (grant) 
in  a  willHs  not  to  be  taken  ftri<5lly,  hut  largely  for  any  agreement.— Show.  ^50.  Winsford  v. 
Smith.  S.  C,  h«ld  that  the  lands  paffed  by  the  will,  becanfe  the  intention  of  the  party  does  fiif- 
ficientlv  apfjpir.— Comb.  105.  Princeford  v.  Smith  S.  C.  the  whole  court  held  it  a  good  devife 
of  an  eftate  uil>  aud  judgment  accordingly.  — —  S.  C.  cited  Arg.  Comyns's  Rep.  460. 


(G.  b)    What  Words  make  a  Special  and  what  [  272  ] 

a  General  Tail.  % 

I.   "TX  E  VI  S  E  id  A  and  the  heirs  males  dfhis  body^  and  ^he  die  And.S.  pU 

^^  without  heirs  of  his  body^  then  the  remainder  to  B.  and  his  ^w^^' 
heirs  malesj  &c.     A.  has  only  a  fpecial  tail ;  for  the  fubfeljuent  pi.  50.  Tuck 
words  explain  the  intent,    D.  171.  a*  pi.  7.  Mich.  I  &  2  £liz«  v.  French* 
Frencham's  cafe.  *'!l:7"w  ^' 

Cited  Mo. 
611.— And  ^Mod.  Sz.  6ii.  Arg,  in  cafe  of  Friend  r.  B^uchier.        In  fuch  cafe  the  general 
limitation  (hall  not  alter  the  fpecial  tail  for  the  ititent  is  apparent.  Arg.  Goldfl>.  135.  pi-  3?.      ■  < 
S.C.  cited  by  Hale  Ch.  J.  Vent.  230.     For  an  implication  of  an  eftate  of  inherttanco  (hail  never 
ride  over  an  exprefi  KmhatiM  of  an  inheritance  before.         S.  C.  cited  4  Mod*  318. 

%•  A*  devifes  land  to  B»  and  his  heirs  malesy  and  if  hediewitb^ 
9Ut  heir  ef  his  body^  then  the  remainder  to  B,  in  fee*  Adjudged 
that  B*  has  but  fpecial  tail  to  him  and  his  heirs  males.  D.  171* 
Marg.  pL  7.  cites  Hill.  17  Eliz.  Anon. 

3.  A.  had  ifliie  B.  and  C.  by  two  feveral  venters  and  Jcvifes  to  ••  C-  cited 
B.  and  the  heirs  mates  of  bis  body,  and  for  default  of  fuch  iffue  to  h" Vwifdelj 
the  heirs  males  (f  A,  and  the  heirs  males  of  their  bodies^  and  for  J.  Vent. 
want  of  fuch  iffue  to  the  right  heirs  of  the  aevifor.    Thi?  is  a  limi-  375-  Trin, 
tationin  tail  to  the  heirs  males  of  the  body  of  A.  fo  that  C.  may  g^^**^'*' 
claim  an  eftate  tail,  as  by  purchafe,  and  it  does  not  veft  in  B.  only 
as  heir  male  to  A.  and  not  by  purchafe,  nor  does  the  inheritance 
veft  in  him.    Cro«  C.  23.  pi.   16.  Mich,  x  Car.  C.  B.    Hodg- 
kinibn  v.  Whood^ 

4*  A.  by  will  deviftd  to  Af,  his  niece  and  the  heirs  male  of  her 
hodjj  upon  condition,  zs\d  proy'idcd  thdt  Jhe  intermarry  witl{  and  have 
ifite  male  by  onejurnanud  Searle,  ahd  in  default  of  both  conditions, 
hie  devifed  to  N.  (in  the  fame  manner)  and  in  default  thereof  he  de- 
viled to  B.  firfixty  years,  if  he  fo  long  live,  remainder  to  the  heirs 
males  of  the  body  oftbefaid  B.  and  their  iffue  male  for  ever;  ad* 
judgeo  that  the  eftate  aevifed  to  M.  was  a  good  eftate  tail,  and  fo 
was  the  eftate  to  N.  but  it  is  a  fpecial  intail ;  it  is  an  eftate  to  her 
and  the  heirs  males  of  her  body  begotten  by  a  Searle,  which  is  a 
fliiddle  intail ;  not  die  higheft  or  the  leaft>  for  it  might  have  been 
to  her  and  the  heirs  of  her  body  begotten  by  J.  Searle,  which  had 
been  more  particulars  yet  this  is  a  good  eftate  tail  within  the  ftatuta 
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de  DoniS)  for  it  is  within  the  reafon  of  die  flatutef  but  tfak  it  a 
limitation  and  not  a  condition  and  fo  not  barnible  by  M,  and  N. 
by  common  recovery.  2  Salk.  570.  pi,  6«  Tniu  3  Ann.  B*  R. 
Page  V,  Hayward« 


pTr^Lci)  (^*  ^)  Relation,     To  what  Time  the  WUI,  and 
pu  tu  the  Devifes  therein^  (hall  relate. 

King  V. 


Wicheis. 


Cro.£.53a«  |.  A  Has  a  pephew  and  a  niece  his  next  of  kin,  and  devifes 
Sk  tf*  8  *  "^  *  lands  to  bis  nephew  in  tail,  the  nmainder  to  the  mxt  of 
30  Eliz.  S.  ^*»  ofhi^  name.  Nephew  died  without  iffue.  If  the  daughter  wad 
f.  and Aiin«  married  at  the  death  of  A.  (he  fball  not  take  the  land;  but  if  ihe 
diverfity  y^^^  unmarried  at  his  death,  though  married  at  the  death  of  her 
2^"  ^^     brother,  and  fo  had  not  Idt  her  name,  then  Ihe  fhould  have  the 

land.     Cro.  E.  576,  pi.  23.  Trin.    39  Eliz.  C,  B.    Jobfon's 

cafe.    - 

%*  Ty/o  joint'tenantSy  cqpyholders  in  fep,  ont  furrendered  int4 

the  hands  rf  two  tenants  to  the  uje  of  his  laJiwHtl  and  makes  his 
E  ^73  ]  y^^^  of  the  land  and  diesj  thefurrender  is  after  prefcnted*   Refolvcd 

*that  it  ihall  bind  the  furvivor,  for  beiag  prefented  it  fliall  relate  to 

the  firft  time  of  the  furrender.     Crb.  J.  lOO.  pi.  30,  Mich,  3  Jac, 

B.  R.    Porter  v.  Porter. 

3.  Devife  takes  effe&  in  the  life  of  the  devifor«  Arg^  Sti* 
409.  Hill.  1654,  in  the  cafe  of  Swan  y.  penham. 

4.  A.  devifes  y^i^r  houfes  to  his  wife  in  £i^tis&£tion  of  her  dower, 
and  gave  her  election  to  take  either  the  one  or  the  other,  the  dower 
or  die  legacy.  Afterwards  A.  /iW  one  of  the  houfes  and  died  with-, 
put  new  publishing  the  wilK  The  wife  prayed  Utis£i£tion  for  die 
houfe  fold  \  but  per  Finch  C,  ihe  muft  take  the  will  as  it  was  at  the 
timi  of  the  death  of  the  hujband^  for  till  then  it  is  no  will.  Let 
her  cnoofe  the  one  or  the  other^  for  {he  may  not  have  both,  and 
decreed  accordingly:  %  Chan,  Cafes  24.  Hill.  31  &  32  Car.  2, 
Axtcll  V.  Axtell, 

5.  Devife  of  ^ods  to  A.  for  Ijfe^  and  after  the  deceafe  of  A.  /« 
the. heir  of  B.  J&.  dies  living  A*  Decreed  the  goods  to  go  to  him 
that  was  heir  of  B.  at  JB's  deceafe,  and  not  to  him  that  was  heir 
at  the  death  of  A.     Vern.  35.  pi.  34.  HilL  i68i«    Panvers  v« 

sVern  6»T.  ^'  ^  Clarendon, 

^  P^  \  '  ^  Itands  not  now  infettlement  fhall  carry  lands  that  were  fetck<i 
^t  the  making  of  the  will,  but  whcfe  ufes  are  determined  though 
di^y  were  not  determined,  but  by  his  death,  as  being  tenant 
in  tail.  3  Cb.  R,  139,  Trin.  7  Ann,  Lit^n  alits  ^ttodt  r^ 
f  alkland, 

7.  A  win  fhall  have  relation  only  to  te/htor^s  deatb^  and  tut  /• 
the  makings  for  till  his  death  he  is  mafter  of  his  own  will,  andthcr<^^ 
fore  a  wiH  of  a  papift  in  Ireland  was  held  to  be  avoided  bj  mfiiife^ 
fuentJtatuU  voii^  in  dvit  kin^dot9i  which  cm^  tfa»t  tlie  hauk 

of 


0f  psynfts  diere  (hall  not  be  devi&bUf  but  defcend  io  gavdkind* 
Mof  TiJ>.  7^111.  aS,  1717.    Burke  v.  Morgan. 


(I.  b)  What  Words  will  pafs  a  Revcrfion  in  Fcc^ 

I.  A    Man  feifed  of  lands  devilable  ItafiJ  it  fir  iifiy  and  after  Je*  Br.  Brief  de 

-^  vi/id  the  nverftm  to  the  plaintiff  by  nam  of  all  his  kndsy  ^^^^\ 

tinementSj  rents  andfervices  in  JV.  which  at  the  time  of  making  his  cites  34*  K. 

fe/iament  tbere  and  remained  in  his  hands ;  and  per  Cur.  ReverfioA  6>  7-  ^  C. 

^LfTes  by  this  word  tenement^  and  it  was  in  manibus  fuis  as  a  rcver-  J^^,  citit 

fion  may  be ;  and  it  pafTes  without  attornment,  per  Cur.  Br.  De*  s.  c.  but 

▼ife,  pi.  7.  cites  34  H.  6.  6.  •>^^  »N.B. 

had  ivxhing  hut  reverfions. S.  C.  cited  by  Jones  J.  Mar.  32.  Trin.  15  Car.  S.  C.  cited 

Xnf  PoweU  J.  Fortefcue's  Rep.  27.  U  Ibid.  229.  by  Treby  Ch.  J.  in  cafe  of  Monnington  v.  Davis^ 
and  his  lordihip  there  held,  that  the  words  (lands  and  tenements)  would  carry  a  reverfiouar/ 
eftate,  or  a  paffibility  after  an  eftate  tail.  By  devife  of  all  his  inheritance  or  liereditameats 

H  reverfion  pafles.    Dyer's  Reading  of  Statutes  of  Wills.  16  H.  S.  Cap.  8.  36. 

2*  A*  leafed  his  rent  and  great  demefnes  rendering  rent)  and  •  pu  C 
did  devife  to  B.  all  hisfarmy  the  devifee  (hall  have  all  die  rent  and  195*  b.S.P. 
the  reveifion  alfo,    Owen  89.  cites  PI.  Com.  194.  f  wdToyw 

Ch.  J.  I  £liz.  in  cafe  of  Wrotefley  v«Adams« 

3,  A.  devifed  all  his  lands  to  his  executors y&r  ten  yearsy  to  per-*  ^  "'*  P*- 
firm  his  will  and  the  will  of  his  father  (in  which  divers  legacies  J.^^onney. 

were  given)  to  hold  to  them  and  every  of  them,  and  thev  to  take  %.c.iiS.i. 
the  f  refits  for  ten  years  to  the  ufe  efhis  willy  and  then  to  feu  the  land  1>«W  «c- 
mi  dtftribute  ♦  the  money  according  to  the  laid  wUl.     The  teftator  ^i^l^ 
was  leifed  of  land  in  fee  in  poiTeffion,  and  of  a  reverfion  after  an  and  Wray» 
eftate  (or  life*     Gawdy  J.  held,  that  the  reverfion  was  not  devifed,  ^^  Oawdf 
becaufe  no  profit  could  be  taken  of  it,  but  all  the  other  juftices  14^^?*^ 
contra,  for  the  intent  was  to  perform  the  two  wills  and  to  pay  pi.  462. ' 
debts,  &c.  and  perhaps  the  eftate  in  pofleffion  was  not  fufficicnti  Hiu.  35 
but  per  Wray,  if  it  had  been  found  that  the  land  in  pojfeffion  was  ^'^  ^p^* 
fif^cient  to  terform  the  will  of  both,  it  might  perhaps  have  altered  refolvedae- 
die  cafe,    Cro,  £.  159.  Mich.  31  ic  32  Eliz.  B.R.    Hawes  v«  cordingiyia 

<^'^'  ?o:.lnd 

.T«  WaUey.  ■■  Cro.  Eliz.  ^14.  pi*  54*  Townfend  v.  Wale.  S.  C.  adjudged  accordingly.  ■■■■  .■ 
Ow.  I55»  Townfend  v.  Whales,  s.  (5.  held  and  judgment  accordingly.'  ■■«  t  And.  59.  pl.44. 
S.  C'lm  »!■  S.  p.  by  Jones  J.  Lat.  136^  137.  cites  it  as  ruled  Mich.  3S  Jc  39  Eliz.  Rot.  1147.  ia 
the  caf«  of  Townfend  y.  Hall  [but  feems  to  be  the  S.  C.  of  Townfend  v.  Wall,  Ice] 

4.  A«  devifed  that  his  wifejbould  have  the  occupation  of^Slaek* 
Jkr$  till  Michaelmas  next^  paying  40  r,  to  N%  hisjon^  and  after  de* 
iriied  all  bis  lands^  tenements,  and  hereditaments  (except  the  land 
i^irejpeci^ed  ana  given  to  hi(  wife)  to  N.myfon  in  tail.  By  tho 
«:iceptioo  of  die  AmJ  before  fpecified  and  given,  nothing  but  that 
puffins  t»  N.  although  the  eftate  of  the  wife  had  been  but  for  one 
4ay,  but  it  had  been  otherwife^  if  he  had  iaid,  except  the  eftate  be* 
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fore  {peciiied  and  given  $  for  then  the  nverfim  flu^uld  have  pafled. 
Per  Popham,  if  the  devifor  bad  lived  till  after  Michaelmas,  yec 
^  Black- Acre  fhould  not  have  pafTed  to  N.  becaufe  devifor 's  intent  ap- 
pears to  the  contrarv,  though  the  wife  had  not  any  intereft  in  Black- 
Acre.    Noy  I3,  Trin.  i  Jac.  B.  R,  Stockwood  v.  Sare. 

5.  A.  feifed  of  a  moiety  of  lands  in  poiTeilion,  and  of  another 
moiety  in  reverfion  expe£bnt  on  the  life  of  his  &ther  and  mother, 
Oiade  a  will  thus;  my  wifejhall  have  to  her  ufe^  &c.  aU  that  my  iiv^ 
ing  whi^h  I  now  occupy^  fo  long  as  Jhi  keep  my  name  till  my  Jon  he 
%  I .  and  that  then  Jhe  Jhall  have  the  ihirds  of  all  my  living.  Item,  J 
yrill,  that  my  fon  JhaU  have  all  my  lands^  &c.  The  wife  married, 
'  and  the  father  and  mother  died  before  the  fon's  age  of  2j.     Ad- 

judged that  the  words  (tfie  thirds  of  all  my  living)  e;^end  to  the 
reverfion  as  well  as  pofTeffion,  and  this  devife  is  not  controlled  by 
lh«  wprds  fubfequent  of  the  devife  to  his  fon,  and  that  though  fhe 
determined  her  nrft  eftate  by  marriage,  yet  that  deftrbys  not  the 
ilibfequent  devife.  Cro*  J.  649.  pL  18.  Mich*  20  Jac.  B.  JR.. 
Rowland  v.  Doughty. 
S  J/Mi  6/  A.  feifed  of  the  manor  of  D.  and  other  lands,  devifed  the 

"Id^'^'f  ^^^^  ^  ^*  f^**  ^^^  vcars,  and  devifed  part  of  other  lands  to  C  in 
S  GoocU^  *  f^^y  ^^'^  ^^^  devifed  the  refi  of  all  his  lands  to  J.  S,  and  the  heirs 
Tight  V.  of  his  body.  It  was  held,  that  by  the  word  (reff)'  the  reverfion  of 
9*'5^'*7J".  the  manor  devifed  for  years  did  pafs.  All.  28.  Mich.  23  Car.  B. 
•18.  in  cafe  R*     Wheeler  v.  Walrond. 

4>f  Hyly  ▼.  Hyly,-.  ■  ■  .S.  C;  cited  per  Holt  Oh.  J.  6  Moth  in.  in  the  Countefs  of  Bridgwater's 
cafe.-    ■■  h  S.  C.  cited  a  Vent.  286.— —S.  C.  cited  Fortefcue's  Rep.  aa7.  by  Nevil  J.  &'ibid: 

9,1^.  by  Treby  Ch.  J.  Hill.  7W.  i?.  in  the  cafe  of  Moanington  v.  Davis S.  C.  cited  by  Ld- 

Ch.  B.  Afllftant  to  the  Ld.  Chancellor.  3  Wms's  Rep.  6^.  and  faid  he  looked  on  that  cafe  to  have 
been  the  firfl  cafe  of  this  natui'e  which  had  been  adjudged,  and  is  in  All.  28.  Ibid,  at  the 

bottom  of  the  page  is  mentioned  a  remark  of  the  reporter,  that  in  the  cafe  of  lyy  v.  Ivy,  heard  at 
the  Rolls  Trin.  1731.  this  cafe  of  Wheeler  v.  Walrond  being  cited,  his  honour  fent  for  the  rroord, 
from  whence  it  appeared  that  it  was  found  by  fpecial  verdict,  that  unlefs  the  reveriioo  in  fee 
faffed  by  the  will  there  would  not  be  fufficient  to  pay  the  tedator's  debts;  which  reafon  is  not 
taken  notice  of  in  the  book* 

Saund.  180.  '7.  A.  devifed  to  B.  a  houfe  for  one  year^  and  to  C.  lands  fir  Ufe 
\\a'^'  d  ^  *^"  devifed  all  his  lands  not  fettled  or  devifed  to  D.  and  his 
judgment"  heirs.  Adjudged  diat  the  reverfion  of  both  weU  paflcd^.  i  Ley. 
aftirmcdin    212.  Pafch.  19  Car.  2.  Br.  Cook  V.  Gerard. 

Ihe  Exche- 
quer ♦Chamber.— S.  Ceiled  by  Ld. Chancellor,    i  Vem.  R.  625.  and  the  cafe  of  Lid^ 
Cott  V.  Willowes. 3  Wms's  Rep.  64.  Tiin.   1730.  Ld.  Ch.  B.  afTiftant  to  the  Ld.  Chan- 
cellor cited  S.  C.  and  that  it  was  agreeable  to  the  cafe  of  LidvX>tt  v.  Willows,  and  The  judgment 
in  which  cafe  was  rcvcrfcd  in  yftii  of  error. 

^""^93'  $.  fiL.  devifed  lands  to  B.  in  tail  fpecial,  and  fo  of  other  fand  to 
This  cafe  ^*  ^^  Other  land  to  D.  and  adds,  all  the  reft  and  remaining  part 
detued  to  be  of  my  eftate  I  devife  to  B,  C,  and  Z).  equally  to  he  divided  among 

Ld^Ch^f*  *^"^'  ^^^^  ^^^y  excepted  which  I  have  given  to  B.  CL  and  D.  and  to 
Baron/^  /A^  heirs -males  of  their  bodies^  and  made  them,  executors^  and  after 
Gibb.  15a.  adds,  if  either  of  my  executors  die  without  iflue,  bis  part  ihall  go 
Mich.  4  (Q  {j[^c  furvivors  and  their  heirs  equally;  D.  died  without  iffue. 
«o.«.  u    1^  ^^^  adjudged  that  the  exception  extended  not  only  to  the 
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eftates  tail  but  to  the  reverfion  in. fee  alfoi  and  {0  that  &e  re-  cafeof 
vcrfioo  in  fee  did  not  pafe.  *  3  Mod,  228.   Trin.  4  Jac.  a.  B,  ^!^!$^  7- 
R.    H]^ey  V.  Hylcy.  Canc 

3  Wxiot's  R^p.  63.  in  S.  C.  Ld.  Ch.  B.  cited  S.  C  and  faid,  that  it  migbt  well  be  faid  not  t& 
hf  law,  it  being  adjudged  the  fame  way,  stnA  much  about  the  fame  time  witli  the  cafe  of  Lidcotc 
V.  WiUows;  and  as  the  judgment  of  this  latter  was  reverfed  upon  errofy  fo  alfo  would  the  fur* 
mer  have  been^  had  error  been  brought  thereof. 

9.  W.  S.  feifed  of  feveral  manors  in  St.  Maitin's  am}  otber  3  Mod.  129. 
parifhes,  devifes  his  houfis  in  the  odier  parifhes  to  divers  charitable  vJiSows!' 
ufit^  and  then  devifes  to^E.  IL  and  M.  his  wife  the  mejjuage  in  s.  C.ac- 
queJlioHfir  their  lives ^  and  then  the  better  to  enable  his  wife  to  pay  cordingly- 
his  legaciesy  he  devifes  all  his  meffuages  and  hereditaments  whatfoever  "I^^Sj^;^ 
ifi  the  kingdom  (f  England  not  above  dtfpofed  of  to  her  and  her  ajjtgns  conUiigiy. 
fir  ever.    E.  H.  and  his  wife  M.  both  die;  the  teflator  leaves  fuf  s.c.  cited 
ficienttotay  his  legacies^  with^tthefaidreverfum^  &c.     Held  that  ch.^f.^Fcr- 
Ac  woras  here  carried  the  reverfion  to  the  wife  as  an  hereditament  tefcue't 
not  difpofed  of.     2  Vent..  285,  286.  Mich,  i  W,  &  M.  in  Cam.  Rep.  219, 
Scacc.  and  fo  reverfed  a  judgment  in  B.  R.  Willows  v.  Lidcot.       ^^  ^  w. 

w     ^  3*  ^*  ***■■■• 

jWms's  Rep.  64.  Trin.  1730.  cited  by  the  Ld.  Ch.  B.  Afiiftant  to  the  lid.  Chancellor,  chattbtt 
judgment  in  the  cafe  of  Lydcott  v.  Willows  was  reverfed  in  error* 

10.  A.  (ettles  land  to  the  ufe  of  himfelf  for  life,  dien  to  B.  his 
eldefl  fon  for  life,  with  a  provifo  to  preferve  the  contingent  remain- 
ders, and  then  to  the  iirft,  &e.  fons  of  B.  in  tail  male,  and  fo  to 
C.  remainder  to  the  right  heirs  of  B.  After  A's  death,  B.  having 
a  fon  and  a  daughter,  by  will  devifed  all  his  landsp  tenements  and 
hereditaments  to  M.  his  daughter  in  fee^  in  cafe  his  fon  (hould  die 
without  iflue  \  B.  died,  and  the  fon  died  without  tfilie :  and  HoU 
Ch.  J.  who  delivered  th^  opinion  of  the  court,  faid,  that  though 
B.  had  only  a  dry  reverfion  in  fee,  yet  that  by  the  words  all  his  lands 
tenements  and  hereditaments,  fuch  reverfion  Would  pafs  by  the 
generality  of  the  words.  Skin.  631.  Hill.  7  W.  3.  B.  R.  Dalby 
V.  Champernoon. 

11.  J.  S.  feif^i  in  fee,  devifed  Blacks  Acre  to  A.  for  life^  and  Chan.  Pirea 
devifed  to  B.  all  his  lands^  not  before  devifed^  to  be  Jhldj  and  the  *°*-  ^^^  . 
money  to  be  divided  between  his  younger  cnildren.     The  queftion  held  and  da* 
was,  whether  the  reverfion  of  Black-Acre  pafled  by  the  dqvife  of  creed  ac . 
all  his  lands  before  devifed;  and  it  having  been  referred  to  the  judges  ^^'"8^T* 
of  C.  B.  they  unanimoufly  agreed  and  certified,  that  the  reverfion  Rep.  ei*^. 
was  well  devifed^  and  it  was  decreed  accordingly.     2  Vern.  461.  }4.  694.  s. 
pi.  421.  Hill.  1703.  .  Rook  v.  Rook.  ^\^^  «h?' 

the  judges  of  C.  B.  certified  accordingly.^-^*  £qu«  Abr>  no.  p).  17.  S.C« 

12.  A.  devifed  an  eftate  to  B.  his  heir  at  lawj  for  lifej  and  if  after  po. 
after  other  legacies  devifed  all  other  his  perfonal  eftate^  lands^  tene^  cuniary  ic*- 
mtniSy  hereditamentsy  not  before  devifed^  to  CL  rer  Cur.  the  re-  ^^^r  ^^^ 
verfion  of  the  eftate  *  devited  to  B.  well  pafTed.  2  Vern,  R.  559.  yifes  aU  dw 
560.  pL  507.  Trin.  1706.  at  the  end  of  the  cafe  of  Kingfinan  v.  Jj^*"jj[f" 
Kangfman,  but  feems  not  to  belong  to  that  cafe.  ift^e,  ciSt*. 

;el9  real  and  perfonal  to  his  wife^  whom  he  makes  fole  executriX|  this  caniet  only  perfdns^ 
fftat9#    UUl.  t7ia.  Abr.  E^a.  Cafes  an.    Marcbaut  v.  Twifdea*  *r2'76l 

13.  A. 


«7^ 


iDem* 


VtbenhU  f^.  A,  liaviii|  latid  in  D.  and  in  S.  eonvojrs  the  land  in  D.  t$ 
^SbS  ^*  *^  ^^  nmatndir  U  bis  mon  right  biirs;  then  he  devifed  all 
Hilngof  bis  lands  in  S.  and  elfinvhen  not  fomurly  fittUdj  to  C,  and  his 
ta4iyitts  heirs  for  ever.  Decreed  that  by  tfiis  the  reverfion  pafies  of  the 
oKof  ibe  jand  in  D.  Gibb.  150,  Mich.  4  Geo.  2.  in  Cane.  Chefler  v* 
Sootd  m      Cheltcr. 

ttie  will  to  fatisfy  the  word  (elfewhere)  it  might  nake  a  difference.  Ibid.— — ^  Wms^s  Rep. 
■6.  S.  C.  decreed  by  the  unaaiiiMraa  qpioioa  of  the  U.  ChanceUoTf  Ld.  Cb.  J.  U.  Ch.  B.  and 
Sir*  Juftice  Price* 

S.  c.  Gibb.  14.  A.  feifed  of  the  reverfion  in  fee  of  bottles  of  the  yearlv 
sSS.  Pafch-  value  of  264 1,  let  out  on  building  leafes  at  a  ^ound  rent  of  29L 
%j^^^'  a  year;  A.  had  iflue  B.  his  eldeft fon,  and C.  D.  and E.  younger 
^mjudg-  children,  and  devifed  to  C,  Jb  much  a  year  rf  7-^L  a  year  mund* 
"^*°*  ^  '"'"'  '"  ^^  ^^^  ^rf-i/W»-o}iw7r^  to  him  and  his  heirs  and  ajfignt 
S^ungcr^''  w/r;  and  devifed  to  D.  and  to^  E.  in  the  veryfamt  words^ 
children  which  in  all  amounted  to  the  29 1.  and  devifed  to  6n  yAiom.  he 
ginllthe  called  his  undutiful  fon^  5/.  a  yenr  out  of  feme  Utttry  tickets.  It 
^'ha  was  argued  whether  this  &ould  carry  the  inheritance  or  not.  The 
Trin.  term  court  dbought  it  a  new  and  difficult  cafe,  and  fo  it  ftood  over 
P«;«ot-  to  the  next  term.  Gibb.  70.  Trin,  2  and  3  Geo.  2,  C»  6« 
^"^     Man<^  V.  Mandy. 

Won^^  ip  B*  A. 


(K.  b)   What  Lands   and  other  Things  pafs  by 

what  Words. 

Words  wrongly  or  impcrfedtly  dcfcribing  the  Thing 

or  Place. 


Cro.!.  If.  1.    A      Seifed  of  loo  acres  of  land  called  Jacks^  ufuaDy  occa« 

J1IL7.  High-  r^ .  pj^j  ^j^jj  ^  jj^^f^  j^^  ^^  fj^j J  j^^fg  ^^  ^Q  ^^^  ^  ^^ 

Baker.  S.C.  fald  100  acres  to  B.  for  life,  and  made  his  will  and  devifed  the  fiud 

adjad^  houfe  and  all  his  land  called  Jacisj  then  in  the  occupation  ef  B*  to  his 

Sondlimi-  "^^fifi^  ^jf^y  and  after  her  deceafe  remainder  thereof^  and  tf  alt  his 

nt«Mi  the  '  other  lands  belonging  to  Jacisy  to  hisfecondjon ;  the  wife  iball  have 

ihaii  only  the  houfe  and  forty  acres,  but  the  devife  to  the  fecond  fon  ex-* 


*^J^*^^  tends  to  the  Other  60  acres,  by  reafon  of  the  words  (belonging  to 
Uo,  ifts.  J^^s.)  2  Le.  226.  pi.  287.  Tria  25  Eliz.  C.  B.  Higbam's 
pi.  169.       cafe. 

.Anon,  but 

a.  C  reports  it  acoordinr  to  i^onard.«-»3  te.  x^a  pi*  183.  S.  0.  in  totidem  nnlii<<     ■  0><fc 

961  17.  pi.  23.  S.  C.  held  accordingly.  S.  C  cited  4  MoA.  141.  Arg. 

2.  If  a  man  has  land  called  the  manor  of  Dali^  and  he  deviietii 
his  manor  of  Dale  to  J.  S.  the  land  mall  pafs,  though  it  be 
not  a  manor;  per  Andeifoa  Ch.  J.  Qodb.  17.  in  pL  aj*  Fafi^ 
25  £liz.  C,  B« 

3.  Thi 


2.  Ti» ie^^niot hting  fi^ed $/ a  fii  farm  rent i^ing  ttit  $f  the  ate.4T.p]* 
pmiur  of  F.  and  of  no  pther  land  wfaatfoever,  divrfed  his  Tnann-  of  s^^  s*  c.  in 
F.  t$  J.  S.    And  it  was  there  held,  that  the  dcvife  of  the  manor  ^^^wT— 
of  F.  were  words  *  in  a  will  fufficient  to  pafs  the  fee  farm  rent  illuing  4  u.  73.  pL 
out  of  that  manor;  (or  the  devifor  being  feifed  (f  that  nnt^  and  no^  H**  la- 
thing elfe  in  that  manor^  it  was  plain  that  the  tefiattr  nuant  the  nnty  ^^^^^' 
and  could  mean  nothing  elfe;  fo  that  otherwiie  the  will  miift  have  s.  c.  the 
been  intirely  void.     3  Le.  165.  pi.  2i8.  Hill.  29  £liz.  C«  B.  rttponer 
Inchly  V.  Robinfon.  'X^ 

told  htniy  that  the  opinioD  of  the  court  was  as  here^  and  would  have  given  judj^ment  accordinglff 
b^d  it  not  been  diiconcinued  Ow.  88.    Jelfcy  v.  Robinfon.    S.  C.  the  court  agreed  thattbv 

rent  without  doubt  might  be  fevered. 

• 

4«  A.  purchafed  land  of  B*  but  before  any  conveyance  made  by  iLan^ 
B«  to  A.     A.  fold  the  land  to  C.  who  paid  part  of  his  money  to  P^- 1^5* 
B.  and  part  to  A.  and  then  B,  made  a  conveyance  to  C.  of  the   xom^I* 
land,  C.  by  will  gave  to  D.  all  his  land  in  S.  which  he  purchafedrf  s.  c.  aod 
B.  whereas  he  purchafed  it  of  A.     Adjudged  that  the  lands  paiTed*  ^^  ^^ 
And.  i88.  pL  224.  Hill.  30  Eli^    Thompfon  v-  Thornton.  thedlvifo 

good. S.  C.  cited  Cro.  £•  358.  by  the  name  of  Chapman  v.  Thomfioiw 

5*  By  a  will  things  of  one  nature  may  pafs  by  words  which  are 

Eoper  to  pafs  things  of  another  nature.    Arg.  Sty.  ^^<^  cites  35 
liz.  in  B.  R.     Robmfon's  cafe. 

6.  A  feifed  of  lands  called  Hefeland^  which  extended  into  the  Cro.E.674. 
farifl)  ffB,  and  CL  made  his  vriil  thus;  as  concerning  the  difpofition  of  v^-^-  Trin. 
aU  my  lands^  &c.  he  devifed  aU  thofe  his  lands  lying  in  6.  called  ^  ^^^ 
H^landsy  to  his  wUeftn-  life^  and  after  her  deceafe  that  it  ihould  v.  Ofbome* 
remain  to  John  his  Jon  and  his  heirs.  And  after  diverfe  other  claufes,  S.P.exaaif 
be  wills  thztifjohn  die  without  ijucy  Hefelands  JhaU  remain  to  his  fj^^fj/ji 
dtmghters  in  fee.    The  daughters  ihould  take  only  fo  much  of  Hefe-  the  very  s. 
lan^  as  is  in  C.  and  no  part  of  what  lies  in  B.    Though  Fenner  c.oniy  ic 
and  Williams  J.  held  that  the  daughters  fhould  take  as  well  that  in  J'J'hn  th? 
3.  as  in  C.     But  it  was  adjudged  afterwards,  that  the  £iid  B.  did  devifee  to 
not  pafs  to  the  daughters,  and  fo  a  judgment  in  C.  B.  reverfed*  bethe  tef- 
Cro.  J.  21.  pL  2.  Hill,  I  Jac.  B.  R.    Tuttdham  v,  Roberts.  ^^^^^ 

Uxn,  and  tliat  the  devife  to  John  was  precedent  to  that  to  the  wife,  and  that  if  John  dies  wicliout 
ifioe,  the  wife  ihould  have  Hefelands ;  and  refoWed  that  the  w,ife  ihould  have  only  chat  vvhlph 
vaa  in  C.  becaufe  there  was  no  more  devifed  to  John*  But  Popham  faidn  if  the  devife  had  beea 
10  the  eldeil  fon,  and  that  if  he  died  without  ifTue,  that  the  Wife  fliould  have  Hefelands ;  theret 
perad venture  (lie  (hould  have  all ;  becaufe  ti\e  eldeft  fon  had  all,  viz.  the  one  part  by  devife,  aiMl 
the  bcher  part  by  defcent,  and  (he  ihould  have  aU  which  he  had  ;  and  judgment  accordingly.-— i* 
3 1^  77.  fd.  1 15,  Mich.  2  J  £|liz.  Anon,  but  S.  C.  in  C.B.  fays  it  was  the  opinion  of  Anderfon 
and  Periam,  that  all  Hefeland  ihould  not  pafs  by  the  devife  to  his  wife  [to  whom  U  was  devire4 
(aecordmg  to  the  repoit)  in  the  firft  place]  but  only  that  which  was  in  C, 

7.  The  teftator  devifed  all  the  profits  of  his  boufes  and  lands  lying 
IB  tbeparifi  cf  Billings  and  in  a  ftreet  there,  called  Brook's-fireet, 
to  his  wife  for  life,  when  in  truth  there  was  nofucb  partfh  as  BiU 
Ungj  but  the  land  fuppofed  to  be  devifed  laid  in  Billing^ftreet,  The 
will  was  held  by  all  the  court  to  be  good,  BrownL  131.  Trin.  3 
Jac.  Pacy  V.  Knolls, 

8.  I  give  and  bequeadi  tojf.  100  Jbeep  and  10  bulhcks^  and  10/, 
f«|^  tmrfffrlf  mt  9fmy  lands-,  this  pa^es  00I7  100 iheep  and  xo 

buUocki 


^vX 


Detttfe* 


bullocks  in  the  whole  and  the  fecond  (and)  dif-joins  the  beafls  from 
the  rent,  and  (hall  be  taken  generally,  jyithout  any  reference  to  it. 
8  Rep.  84.  a.  85.  b.  Trin.  7  Jac.  Sir  Richard  Pcxhairs  cafe. 
*76*!  Hill.  9*  ^'  '^^ving  two  feveral  moieties  of  lands  by  feyeral  purcjpafes 
II  Jac.  s.  in  Kent  and  in  Eflex,  among  other  things  deviwd,  feys,  and  as  to 
C.  adjudged  my  nwietles^  I  devife  aU  my  moieties  in  Kent  unto  B,  and  mikes  no 
Scesaialnft  ^nention^fthe  moiety  in  E£ix,  Adjudged  that  both  moieties  pafled. 
Croke  J.  Bulft.  117!  Pafch.  9  Jac.  Mirril  v.  Nichols. 
r  278  1  10.  If  one  by  will  devife  his  land  in  his  own  pojfiffiony  and  he 
4Mod.  lAA  '^  '^"^  "^  ^*^  ^^"  poffeffion  folely,  and  alfo  other  land  in  his  pof- 
-^rg.  cites'  ^^^on  but  in  common  with  another,  the  whole  fliall  pafs  by  the 
S»C.  will;  per  two  juftices.     Bulft.   117.    Pafch.   9  Jac.  in  cafe  of 

Mirril  v.  Nichols. 

il»  A.  has  two  houfes  adjoiningy  viz.  the  Swan  and  the  Red 
Lyon,  and  A.  has  the  Swan  in  his  own  po/Jiffionj  and  occupies  a 
far  Jour  J  (which  in  truth  belongs  to  the  Red  Lyon)  with  the  SWan- 
poufey  and  then  leafeth  the  Red  Lyon  Houfe,  and  then  by  will 
devifed  bis  houfe  called  the  Swan*  The  room  of  the  Red  Lyon^ 
which  A.  occupied  with  the  Swan  pafTes  by  this  devife,  though 
of  right  it  belonged  to  the  Red  Lyon  Houfe.  Arg.  Godb.  352. 
pi.  447.  Trin.  21  Jac. 

12.  A.  feifed  of  a  houfe  called  the  White  Swan  in  Old- 
ftreet,  London,  and  of  a  garden  thereunto  belonging ;  made  a 
wlU  thus,  I  devife  tie  houje  or  ten^mnt  wherein  W.  Nl  dwiOs^ 
•  called  the  White  Swan  in  Old-Jire^tlio  J.  D.  for  ever.  It  was 
found  that  W.  N.  at  the  time  of  the  devifor's  death  inbahited 
the  entry  of  the  /aid  houjiy  and  three  upper  rooms  therein,  and 
that  y,  <r.  held  the  garden^  and  other  places  in  the  faid  hottfe^ 
end  Jome  other Sy  other  rooms.  Refolved,  that  all  die  houfe  paffed 
to  the  deviiee,  for  the  devife  being,  that  houfe  or  tenement  and 
the  conclufion  being  called,  the  White  Swan,  both  of  them  im^ 
port  the  whole  houfey  and  the  words  (wherein  W.  N.  dwells)  does 
not  abridge  or  alter  that  devife,  and  the  houfe  bein^  named  by 
a  particular  name,  although  W.  N.  never  dwelled  m  it  paflies 
by  the  devife.  By  three  juftices,  contra  Hide  Ch.  J.  Cro.  C, 
129.  pi.  4.  Mich.  4  Car.  B.  R.     Chamberlain  v.  Turner. 

13.  But  if  the  hnuft  had  not  been  named  by  the  particular 
name  of  the  IVbiie  Swany  and  he  had  devifed  the  houfe  in  tbg 
occupation  of  W.  N.  there  perhaps  it  fhould  not  extend  to  more 
than  was  in  the  occupation  of  W.  N.  and  not  to  that  which 
was  in  the  occupation  of  others,  according  to  the  cafe  of  An- 
drew Ognell,  Coke  Lib.  4.  fol.  48.  50,  Cro.  C.  130.  the  ^  C. 

14.  A  man  hath  two  clofes  called  Spring-clofes,  but  pripnally 
were  but  one  clofe,  and  by  his  will  he  devifed  a  cbfe  called  Spring* 
clofcy  and  it  was  held  by  the  judge  that  only  one  of  diefe  clofes 
fhould  pafs,  but  the  jury  found  for  both  to  pafs  againft  die  optnion 
of  the  court,  and  the  judge  did  not  rebuke  them  for  it.  Clayt. 
Z04.  pif  175.  Affiia  Apr.  8  Car.  Whitfield  J.    Leake's  cafe. 

15.  I  devife  aUmyfarmy  and  all  nn  lands  in  tbi  occupatim  9fK^ 
in  the  manor  of  R.  cinaN.  to  J.  S.  No  part  of  the  hxm  was  sn  i?* 
Per  cur,  this  pafles  lands  in  the  po&ffion  of  K«  in  the  paalh  of  N^ 

though 


(hcn^  they  are  not  ptrcel  of  the  manors  of  R.  or  N«  3  Keb.  637* 
pU  40.     Pafch.  28  Car.  a.  B.  R.    Parker  v.  Ayres. 

16.  Devife  of  a  charity  by  A.  to  the  parifli  of  B«  in*  the  county 
of  CL  .  There  was  no  fuch  parifli  in  the  cotinty  of  C.  but  in  the 
county  of  D.  adjofping  there  was ;  the  court  thought  that  Ance 
there  was  fuch  a. parifli  in  the  county  of  D.  the  teftaUr  muji  ffuan 
the  parijb  in  the  county  of  D.  becaufe  it  appeared  he  was  ho^g,  there^ 
and  that  both  A.  and  his  parents  lived  and  died  in  that  parifli. 
Fin.  Rep.  ^95.  Mich.  30  Car.  2.  Per  Owen.  Langenew  parifli  in 
Denbighfliire  v.  Bean,  &  al\ 

17.  The  teftator  having  two  houfes,  one  called  the  Upper 
Houfe,  and  the  other  called  the  Lower  HouCr,  devifed  all  his  tene^ 
Tfunts  for  thi  payment  of  his  MtSy  until  his  grandfon  Jhould  come  of 

^gCy  and  afterwards  he  devifed  all  his  faid  tenement Sy  viz.  two  parts  * 

rftbe  Lower  Houfefor  raijtng  200  /.  6ff.  the  remainder  to  hisgrand-- 

Jon  and  his  heirs  \  the  queftion  was,  whether  the  viz.  and  the  claufe 

vdiich   immediately  followed  it,  did  reflrain  this   devife  to  th^ 

lower  houfe  only,  or  whether  the  whole  pafTed  to  the  grand-fon  by 

thofe  words  which  went  before,  ^viz.  All  his  faid  tenements.     The  [  270  1 

court  held  that  die  adverb,  viz.  was*  diftributive  here,  and  fliewed 

what  die  devifee  fliould  have ;  and  fo  the  plaintiff  had  judgment 

BiiL    4  Mod.  140.  Trin.  4  W.  &  M.     Bagnall  v.  Abnett. 

18.  A  devife  was  of  a  rent  charge  of  100/.  per  ann*  to  jf,  for 
Jife^  to  be^ijfuing  out  rfthe  rents  and  profits  of  certain  lands^  which 
were  tvortb  hut  50/.  a  year  with  power  of  Jmrefsj  and  devifed  the 
fame  lands  charged  with  the  faid  annuity  to  ,B.  and  his  heirs.  A. ' 
the  devifee  enters  into  the  land,  and  by  will  devifes  to  C.  the 
arrears  of  the  faid  rent  charge.  C.  the  devifee  fliall  hold  over, 
becaufe  the  100 1.  a  year  was  to  be  fatisiied  before  B.  fliould  have 
any  thing,  and  by  the  devife  the  lands  are  charged  in  B's  hands  by 
the  ikid  words;  for  it  could  not  be  charged  before.  *  Chan.  Prec. 
222.pl.  106.  Mich-  1700.  Fofter  v.  Fofter. 

19.  One  feifed  in  fee  of  five  mejfuages  by  his  will  devifed  two  of 
them  to  his  wife  for  life^  remainder  to  his  two  daughters  in  fee ;  and 
deviled  the  third  to  the  wife  and  her  heirs j  the  fourth  he  devifed  to 
ihetvife  and  her  heirs  Jhe  paying  his  legaciej^  in  cafe  his  goods  and 
chatde^  did  not  anfwer  them  all.     Jnd  if  he  did  not  make  provifion 

for  the  payment  of  his  legacies  in  her  life-dme,  that  it  Jhould  be 
lawful  for  the  legatee  after  her  death  to  fell  the  faid  meffuage^  to 
iatisfy  me  legacies  out  of  the  value  thereof.  And  then  follows 
this,  on  which  the  doubt  arifes,  {and  all  the  overplus  of  my  eftate 
to  be  at  mf  wWs  difpofaU  and  make  her  my  executrix^)  and  per 
XrA>r,  PoweU  and  Blincow  judges,  the  fecond  houfe  did  not 
pals.     12  Mod.  592,  593.    Mich.  13  W.  3.  Shaw  v.  Bull. 

20.  A.  by  one  fettlement  is  tenant  in  tail  after  pojpbility^  &c.  $  Chan. 
«f  Black-acre^  remainder  in  fee  to  truftees  in  truft  for  A.  and  his  ^^P*  "^I* 
ieirs.    And  by  anodier  fettlement  is  tenant /ir  lifty  remainder  to  ^^^^  ^^ 
his  fir/lj  ^cjonsy  reoiainder  to  truftees  in  fee  in  truft  for  ^e  right  the  decreo 
iiirs  rfB*  wbofe  heir  A.  is  of  White-acre.     And  is  tenant  in  tailj  affirmed  ia 
remainder  lo  the  right  heirs  of  his  father  of  Green-acre,    A.  has  Jj^i^^^^ 
»>  ilTu^  and  by  his  will  druifes  to  J.  S«  all  his  lands,  tenements,  £<^u.  Abr. 

and 


«79  Dettifc* 

sTo.pl.  i8«  and  hereditamenti  out  of  fettkment.    Decned  per  Cowper  C« 

^•^~  affifted  by  Trevor  Ch.  J.  and  Tracy  J.  that  all  the  lands  fo  fettled 

iep.  64.  pafled  by  this  devife.     And  that  the  words  out  of  fettlement^  as 

S.  c.  cited  this  cafe  ftandS)  are  of  no  dSeSt.     2  Vem.  J623.  pi.  557*  Midi* 

Surt?as      '7^^-  ^^  ^^^'^  ^^^^*^  ^-  }^y  ^^^^^>  Falkland,  &c. 

affirmed  in  the  Roaie  of  Lords^  and  on  which  cafe  the  court  laid|;reat  ftrcfs  in  the  princ^il 
cafe  there.    Trin.  17^ 

ai.  Properly  lands  under  fettkment  is  where  tfie  whole  inherit- 
ance is  fettled  and  difpofed  of,  as  if  the  teftator  had  been  tenant  in 
tail,  remainder  in  fee  to  another ;  there  the  wkole  had  been  under 
fettlement,  though  he  might  have  barred  the  remainder  by  a  com- 
mon recovery  j  fo  if  the  whole  inheritance  had  been  fettled,  but 
tfiere  had  been  a  power  of  revocation^  though  the  teftator  might  have 
revoked,  it  {hoidd  not  have  paiTed  by  the  words  (out  of  fetde- 
ment,)  becaufe  the  whole  is  property  under  fettlement,  though 
liable  to  be  revoked.  Per  Cowper  C.  2  Vem.  623.  in  cafe  of 
Strode  V.  Lady  Ruffell,  Falkland,  &c. 

22.  Lands  fettled  with  power  of  revocation  will  nAt  pafe  by  divUe 
0f  lands  not  now  in  fettlement.  2  Vern.  623.  pi.  557.  Mich.  1700. 
Litton,  alias  Strode  v.  Lady  Suflel^nd  FalJdand. 

23.  One  devifed  all  hts  freehold  houfes  in  A.  to  y.  S.  and  his 
heirsy  and  in  h&  the  teftator  had  no  freehold  houfes  there^  but  leafe'-- 
hold  he  had*  Decreed  per  juftice  Fracy  in  the  abfenoe  of  Lord 
Chancellor,  that  in  fuch  cafe  the  leafehold  paiFes  being  by  a  will ; 
though  they  would  not  in  a  grant,  and  that  the  word  (freehold) 

r  2go  1  ^^^^^  rejeded  rather  than  the  will  (hould  be  void  And  he  (aid 
••  •*  that  the  bill  was  proper  in  equity,  fince  the  leafehold  houfes  (being 

*  chattels)  could  not  pafs  by  the  will  without  the  aflent  of  the  exe- 
cutor, which  aflent  he  was  compellable  to  give  in  equity.     Wms'^ 

A  Reg,  286.  Mich.  17 15.     Day  v.  Trigg. 

24.  Devife  of  myftrong  box  and  aU  that  is  therein^  and  all  irrf< 
chefts  and  cabinets^  and  all  that  is  therein  to  my  daughter  £.  Then 
was  a  frame  fixed  to  the  Jlrong  boXy  in  which  were  drawers  that 
contained  bank  notes  and  odier  things  of  value,  and  the  frame  was 
fo  fixed  with  fcrews  to  the  box^  that  it  could  not  be  feparated  without 
opening  the  box,  yet  decreed  that  what  was  in  the  frame  fhould  not 
pafs,  but  the  frame  with  the  confent  of  the  executor  vi»s  given  to 
the  faid  £.  Upon  appeal  to  the  Houfe  of  Lord$  this  matter  was 
compromifed.  March  15.  MS.  Tab*  1744.  Ld.  Paget  v.  Duke 
of  Bridgwater. 

2  Wms's         25.  By  a  devife  of  all  my  houfehold  fluffs  tfir^  materials  ofhoufe^-^ 
pL^c?^**     itf/t/fWi  that  were  in  a  workhoufe  70  miles  diftance  from  ti^e  te-. 
Mich.  17x5.  ftator's  houfe,  for  employing  fictc  and  wounded  feamen,  do  not 
s.  c  but    ^  pais.    MS.  Tab.  Feb.  i,  1726.    Pratt  v.  Jackfon. 

that  is  as  to  ^  '     '  ^    , 

a  marriage  agreement,  whereby  the  wife  was  not  to  claim  any  things  out  of  the  hvfband's  re4 
or  perfonal  eitate,  provided  that  it  fhould  not  extend  to  what  he  fliould  or  might  leave  her  bf 
will,  nor  to  all  or  any  the  goods,  utenfils  or  houfehold  (luff,  &c.  of  him  at  his  death,  aU  wbidi 
file  was  to  have  and  ei^oy.  Lord  Chancelinr  fatd  he  would  take  the  meaning  to  he  as  large  as 
the' words,  and  fo  decreed  her  the  beds,  (heats,  and  other  furniture  uied  in  the  workhoul<s^ 
[which  was  a  hofpTtal  in  Portfmouth.j  But  upg^i  appeal  to  the  Uou£b  of  Jktrds,  this  decree 
^as  revei-fed  Feb.  17261 

(^  b.  a) 


I 


i 


lOmih  $U 


(K,  b.  2)     Uncertain  Defcription,     What  Things 

pafs  by  what  Words*     Alfo, 

I.  f^  N  £  devifes  all  his  freehold  lands  in  D.  to  his  fvijfr  during 

^^  her  life  5  Item,  I  give  t9  her  for  life  the  lands  which  J  hoU. 

i  ofG.T.  Item,  I  give  to  her  for  life  ail  the  lands  which  I  purchafed 

m     »     rfj*  ^'  Item,  I  give,  grant  and  bequeath  my  faid  lands  to  £•  mf 

Jon  and  his  heirs  for  ever  5  not  only  the  lands  purchafed  of  J.  S. 

fab  to  the  fon,  but  all  the  other'by  this  devife.     Adjudged  upon  % 

ipecial   verdid.     Skin.   130.  pL  $•  Mick  35  Car.  a.  B.  R. 

Bairow  v.  Gameath* 


(L.  b)     What  paffes. 
Where  Lands  lie  in  two  fcveral  Vills. 

!•     A  ^Aaokfeifed  of  land  in  a  town^  and  in  two  hamlets  of  the  town^  S*  e.  cited 
-'^.  devi/e/all  his  lands  in  the  town^  and  in  one  of  the  hamlets^  \^?^  ^^ 
naming  it.    Diverfe  juftices  held,  that  nothing  of  the  land  in  the  s.  c.  cited 
other  hamlet  paiTed,  becaufe  of  the  intent;  but  Brown  e  contra,  4 Mod.  14s. 
becaufe  the  principal  vill  comprehended  all  the  hamlets.    D.  261.  ^^* 
b.  pi.  27.  Pafch.  9  Eliz.  Anon. 

'  2.  One  devifes  all  his  lands  in  A.  B.  and  CL  and  elfewhere*^  28 1  1 
The  tejlaur  has  lands  in  A.  B.  and  C.  and  lands  of  much  greater  Gibb.  15s. 
value  in  another  county  \  the  lands  in  the  other  county  fhall  pafs  b]^|'  p*  *^ 
the  word  clfewherc,  .  3  Wms's  Rep.  61.  Trin.  1730.  Cheftcr  cur.**^ 
V.  Chefter. 


(M.  b)     What  paffes  by  Interfering  Words, 

I.  T\  £  V I S  £  /«  three^  provided  that  one  Jhall  have  all  the  promts;  Bat  wbira 
'^  it  was  conftrued,  that  two  fhould  be  feifed  to  the  ule  of  t*^«  ^^eviife 
the  diird.    For  a  devife  of  the  profit  is  a  devife  of  the  land;  and  if  a^^^^ 
a  man  grant  land,  referving  the  profit,  it  is  a  void  refervation;  per  aiiiLrm^ 
H^icMge  J.  Roll.  Rep.  320.  cites  30  H.  6.  Br.  £ftates  74.  and  ^'/(^«>it 
F: 'Devife  aa.  ^^'' 

w«  IS  to  the  perception  of  the  profits  ooly.    Telr.  1 83.  in  cafe  of  Aylec  v.  Choppiiu    Cites  |t 
U.  6.  Devife  II. 

2,  A.  devifed  to  his  fon  a  manor  in  tail,  and  afier  by  thefami 
vjiU  he  devifed  a  third  part  rf  the  fame  lands  to  another  ofhtsfins  i 
Aef  by  this  n^jmnunants^  per  Brown  and  D/er.    3  Le.  11.  pL' 
27.  Auch.  8  Eliz.  C.  B.  Anon. 

3.  If 


Tetv.  210* 
by  Wil- 


«8i  SDebift. 

t«  If  a  man  in  oee  part  of  his  vnil  diviftd  bis  lands  to  A,  infee^ 
Itaras  I—  *^^*"  another  part  of  his  will  devifed  the  fame  to  B.  infee^  they 
Heme  j.  in  are  joifUsnants^  ptt  Dyer  and  Brown  J.     3  Le.  ii  pi.  27.  Mich. 

the  cafe  of     g  £Iiz.  C.  B.  Anom 
£yltfF  V. 

Chopley.  Bulft.  42.  per  Fentier  J.  this  is  a  good  devifetoB.  But  per  Williams  J.  it  is  al- 
tagetfaer  void  for  the  uneeitainty.— — B.  fliall  take,  and  not  A.  2.  Roll.  Rep.  423.  the  ferjeant't 
cafe.  -^— Jeak.  256.  pi.  50.*^^— Per  Anderfon  it  is  good  to  B.  but  Periam  J-.  cootnu  Ow.  8^ 
S.  P.  Arg.  10.  Mod.  521.— 3  Bulft.  105.  Cro.  J.  ^9.*»«— Per  Tanfidd  Ch«  B.  Lane  iif. 
^— RolL  Rep.  310.        Cro.  £•  9.1  ■     (See  Joinienant  (K)  S.  C.) 

Cited  X  4.  A.  devifed  the  fee  finale  of  his  land  to  his  wife^  and  after  her 

^ac^in the  ^^'*  ^^  ^*  bisfony  who  was  his  heir  apparent ;  this  is  a  devife  for 

Serjeant's  lif^i  the  remainder  to  the  fon  for  life,  and  the  remainder  to  the 

cafe.—,  wife  in  fee.   ,D.  357.  a.  pi.  44.  Pafch.  19  Eliz.  Chick's  cafe. 

Cited  per 

Croke.  a  Bulft.  127.  Cited  Arg.  Mo.  362.— In  all  which  books  it  is  cited  that  the 

wife  had  the  fee.-  But  And.  $1.  pi.  125.  Baker  v.  Baymond.  S.  C.  fays  it  was  adjjttdged 

tHat  the  fan  had  the  fee.  ■  Bendl.  300.  p^93>  Baker  v.  Raymond.  S.  C.  adjudged  that  th« 

WiU  had  only  an  eftate  for  lifey  the  remainder  m  fee  to  W.  the  fon. 

5.  Devife  of  land  to  B.  in  fee,  and  after  there  is  a  devife  of 
rent  to  D.  oiit  of  the  fame  land\  this  (hall  be  conftrued  firft  a  devife 
of  the  rent,  and  then  of  the  lai»d.  3  Bulft.  105.  cites  PI.  C.  541. 
Hill.  21  Eliz.  Paramour  v.  Yardly.  • 

6.  A.  feifed  in  fee.  of  the  manor  of  M.  extending  into  M.  and 
the  town  of  N^  and  alfo.  of  other  lands  in  N.  by  his  wiU  devifes  the 
manor  of  M.  to  B.  his  eldeft  fon  and  heir  in  tail,  and  his  lands  in 
N.  to,C.  his  younger  fon,  &c.  per  three  juftices  C.  (hall  have  diat 

^     part  of  the  manor  of  M.  which  lies  in  the  town  of  N.     2  Le.  190* 
%?'•  ^39*  Mich.  32  Eliz.  C.  B.  Sir  Ant.  Dennis's  cafe. 

7*  A.  devifed  lands  in  fee  to  hisfon^  ajtd  many  other  lands  in  tailj 
ana  after  y^f,  /  will  that  if  my  fon  die  without  iffue  within  age^  that 
Hlfhe  lands  infee^Jhallgo  to  rl.  Itern^  I  will  that  the  other  lands  in  tail 
Jhall  go  to  J.  S.  znd  fays  not  in  the  fecond^  item,  if  the  fqn  dies 
without  iffue  within  age:  Adjudged  that  the  fecond  item  fhould 
be  without  condition.  Godb.  146.  pi.  185.  3  Jac.  B.  R.  Pin* 
der's  Cafe, 
r  282  1       S.  A.  devifed  all  his  land  in  England  to  B.  and  then  adds,  Item^ 

s.  p.  per  ^  ^^^^  ^  ^^^  '^  ^'  ^^  ^*    '^'^  ^^^^  ^^  ^^  explanation  of  his 

Ld  c.  intent,  that  B.  fhall  have  all  except  the  land  in  F.  which  he  ap- 

]H«ccles.  pointed  to  C.     Anil  they  are  not  jointenants.    Yelv.  209.  Mich. 

wms's'  9  Jac.  B.  R.  Wallop  v.  Darby. 

Rep.  8  Pafch.  1722.  in  cafe  of  Hill  v.  Filkin  ■  A.  feifed  of  Black  Acre  and  of  a  Tnefluage* 
devifed  all  his  lands  and  tenements  to  C.  in  fee  {  and  afterwards  in  the  fame  will  he  devifed  hif 
bouf^  called  the  Swan,  now  in  the  tenure  of  J.  S.  to  D.  for  ever ;  refolved  that  D.  had  a  fee  in 
the  hoofe.  P.  357.  a.  Marg.  pi.  44.  cites  Paich.  4  Car.  B.  R.  Chamberlain  v.  Tanner.  Cro. 
C.  ii9.  pL  4.  Chamberlain  ▼.  Turner.  S.  C— — Jo.  195.  pi.  7.  S.  C.  adjudged  per  tocCur. 
Mi^p^A  man  -devifes  by  bis  teftament  to  hit  daughter  J.  ail  bis  land  i\Z>.  hahmi,  /it  6f  bertiL  S 
§or^t  fuo  kptim  proc.  And  by  the  fame  teftament  he  devifes  to  his  damrhter  A^  all  his  land  u  th$ 
ttnurt  •/  jl  S,  in  thi  county  of  Hertford.  Whereas  in  truth  D,  was  in  tie  county  of  Utreford^  and 
parcel  of  she  laudt  tuert  in  the  tenure  of  J.  S,  Whether  J.  (hall  have  the  lands  in  D.  in  the  tenHttf'oC 
J.  S.  by  the  firft  words ;  or  A.  fliall  have  them  by  the  laft  Words.  Harvey  faid,  the  teftator  had 
given  then/  by  his  firft  words  to  J.  wherefore  he  cannot  revoke  his  gift,  and  give  it  afterwards  to 
aoocher  daoghcer.  But  aU  ihe  juftices  were  of  the  contnvy  opinioD.  Hct«  77.  HilL  3  Car.  in 
C.  B.  Wbiddon's  cafe. 

9«  Devife 


9.  Devire  of  all  his  lands  in  Enj^land  to  A.  and  his  heirs,  and  if  Adjudged 
he  die  without  heirs  of  his  body,  thf^n  hh  lands  in  M.  Jhall  be  to  A  in  ^^t'hm^ 
tail.     Item,  /  give  my  land  in  N,  to  G  in  fee.     Devifor  dies  \  C.  counter- 
dies  ;  B.  furvives,  and  dies  without  ifl'ue.     The  heir  of  C.  fliall  n»ai*d ;  for 
have  the  land ;  but  by  the  better  opinion  of  the  court,  C.  does  not  ^^(^ 
take  but  by  way  of  remainder  after  the  death  of  B.  without  iffue.  coiiftmed 
^elv.  200.  Mich-  g  Tac.  B.  R.  Wallop  v»  Darby,  that  if  A. 

out  ifllie,  the  land  fhould  remain  as  the  devife  was  to  B.  and  the  lifnitation  to  A«  is  to  be  con* 
ftrued  to  A.  an^the  heirs  of  his  boily,  and  not  a  fee,  and  fo  all  the  claiifes  of  the  will  (land  to* 

gether.     Cro  J.  290.  pi.  7.  S.  C.  by  the  name  of  Brown  v.  Jervis S.  C.  cited  4  Mod* 

69.  per  Cur.— -And  Ibid.  317  Arg. 

10.  A.  has  lands  in  M.  or  Nl  and  no  where  ilfe^  and  devifed  all 
his  lands  in  M.  to  B.  and  all  his  lands  in  N^  and  t:lfewhere  to  C. 
The  woid  elfewhere  is  void.  Hob.  65.  pi.  68.  Trin.  12  Jac.  C,  B« 
Green  v.  Armfted. 

11.  A.  poflefled  of  a  term,  devifed  it  to  B.  if  living  at  his  death-, 
ptherwife  to  C.  whom  A.  made  executor^  with  a  provifo  that  if  B.  he 
living  at  A^s  deaths  then  C  to  account  to  B%  for  a  moiety  of  the 
profit  of  the  term  at  11  or  marriage^  and  C  td  retain  the  other  moiety* 
A.  died.  Afterwards  B.  died  befi^r^  21  or  marriage  5  the  term  by 
the  affiftance  of  judges  was  decreed  to  C.  Chan.  R.  8o«  10  Car« 
I.  Revet  V.  Row. 

12.  Sir  S.  B.  devifed  all  tie  coppice  and  wood^groundsj  and  all 
and  ftngular  the  premijj'esy  and  all  woods  and  under-'woods  (except 
timber-trees)  to  his  wife  for  life^  and  after  her  deaths  limited  the 
fame,  with  the  timber-trees,  to  trujleesy  that  they  for  two  years 
Jhould  pay  the  profits  of  the  premijps  to  the  plaintiff^  and  they  t9 
beftow  the  fame  in  buiUing  the  college^  and  after  limited  the  reverfion 
and  fee  fimple  ^the  premiiFes  to  the  plaintiff  and  their  fuccejfors  for 
ever  (thejaid  woods^  under-woods  and  timber^trees  excepted.)  The 
queftion  is,  as  the  exception  is  made  .of  the  woods,  under-woods 
and  timber- trees,  whether  the  fitil  is  not  excepted  ^(o  from  the 
plaintiff?  The  court  is  clear  of  opinion,  that  the  intent  of  Sir 
S.  B.  was,  that  the  whole,  as  well  the  foil  as  the  faid  woods, 
under-woods  and  timber-trees,  tlo  pafs  by  the  laid  will.  Chan* 
Rep.  134,  135.  15  Car.  u  Magdalen  College,  Oxon.  v.  Crook; 

13.  Devife  of  land  to  A.  in  fee^  and  after  by  the  fame  will  de- 
vifed a  third  part  to  B.  for  H/e^  or  in  tail,  this  laft  devife  to  B. 
don't  make  void  all  to  A.  But  B.  has  eftate  in  poiTeflion  and  A. 
in  remainder.  Per  Bridgman  Ch.  J.  in  delivering  the  opinion  of 
the  court.  Cart.  174.  Hill.  18  &  19  Car.  2*  C.  B.  in  cafe  of 
Rundall  V.  Ely. 

14.  Devife  to  A.  in  tail^  remainder  to  B.  remainder  to  C  &c.  f  28 1  1 
and  after  the  devifor  by  exprefs  words  devifes  an  ejlate  in  pojfjfton  ^  ^  ^ 
to  B.  This  is  a  revocation  of  all  the  remainders,  for  the  re- 
mainder not  determining  by  devife,  but  by  cej/er  and  interpofition 
^another  efiatej  upon  which  the  remainder  did  not  depend,  the 
remainder  could  not  ftand  j  but  in  a  conveyance  ofujes  there  tnay  be 
interpofition  of  other  eftates,  and  th6  remainder  ftand  good,  be- 
caufe  this  remainder  depends  and  hangs  on  the  firit  root.  But 
in  a  will  the  remainder  fetxled  muft  Mow  the  rule  of  laW)  fos. 

Vol.  VUI.  Y  after 
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after  the  dcvife  of  the  dcvifor,  there  is  not  root  nor  Spring  tbetu 
Per  Bridgman  Ch.  J.  Cart.  175.  Hill.  18  &  19  Car.  2,  C  B.  in 
cafe  of  Rundall  v.  Ely. 

15.  A  man  hath  ijfue  iwofons^  T,  his  eldeft  and  H.  hisyoungeft 
fon.  T.  bath  iJfue  J,  and  R.  hath  iJfue  M.  a  daughter.  The  ^thef 
devifed  lands  to  his  fon  T.for  life^  and  afterwards  to  his  grandfon  y. 
and  the  heirs  males  of  his  body  \  and  if  he  die  without  iffue^maU^  then 
to  his  grand-daughter  M*  in  tai/j  and  charged  it  with  (me  payments^ 
in  which  will  there  was  this  provifo ;  viz.  If  my  fon  K,  jhould  have 
a  fon  by  his  now  wife  E.  then  all  his  lands  Jhould  go  to  fuch  firjifon 
and  his  heirs^  he  paying  as  M.  Jhould  have  done*  Afterwards  a  Ion 
was  born,  and  the  qu  eft  ion  was,  whether  the  eftate  limited  to  T. 
the  eldeft  fon  was  thereby  defeated ,  and  the  court  were  all  clear 
of  opinion,  that  this  provifo  did  only  extend  to  the  cafe  of  M's 
being  intitl^d,  and  had  no  influence  upon  the  firft  cafe  limited  to 
the  eldeft  fon.  2  Mod.  293.  Hill.  29  &  30  Car.  2.  in  C.  B. 
Evered  v.  Hone. 

16.  Devife  of  a  term  to  A.  and  B.  in  the  will  as  jointenantSy  and 
in  the  latter  part  of  the  will  as  tenants  in  common^  there  ihall  be 
no  furvivor.  2  Chan,  cafes,  64.  Trin.  33  Car.  2.  Draper's 
cafe. 

17.  A.  by  will  devifed  1300I.  to  B.  provided,  if  B.  died  before 
twenty-one  without  ijfue^  then  the  1300I.  to  go  to  C  and  provided 
ifB*  marry  before  twenty-one  without  confent  of  M.  then  to  go  to  Z). 
B.  married  without  confent  of  M.  the  queftion  was  who  fliouTd 
hav©  this  1300I.  if  (he  ftiould  die  without  iffue  before  twenty-one; 
per  Mafter  of  the  Rolls,  the  provifo  of  forfeiture  by  marriage 
without  confent  of  M.  cannot  take  place,  or  have  any  force  till  S. 
fliall  he  twenty-one,  that  they  are  con/ijlent  provifoes  and  ought  to 
i>e  fo  conflrued ;  and  decreed^  that  if  B.  die  before  twenty-one 
without  ifTue,  that  C.  (hould  have  the  benefit  of  the  firft  provifo. 
2  Vern.  86.  pi.  83.  Mich.  1688.  Pawlet  &  Ux.  v.  Dogget. 

1 8.  If  a  man  devife  an  annuity  to  a  child  ij/iting  out  of  certain 
landsy  and  by  the  fame  will  he  devifes  the  fame  lands  for  payment  of 
debts  and  legacies y  the  devife  of  the  annuity  is  a  fubfifting  charge 
on  the  lands  and  (hall  be  good ;  held  fo.     N.  Ch.  R.  2o2.  Paf<S. 
1692,  in  Powell's  cafe. 

19.  A.  feifed  of  gavelkind  lands^  and  having  two  brothers  Bi  anj 
(B.  had  iffue  two  fons  H.  and  B.  and  iffue  two  daughters  M. 

gnd  N.  and  C.  bad  iffue  H.  and  H.  had  iffue  S.)  devifed  the  lands 
to  H.  the  fon  ofB.  if  he  lived  till  twenty ^oncy  and  then  his  wife  to 
have  the  houle,  &c.  and  if  H,  die  before  twenty-ono  then  to  tht 
next  fon,  of  B.  zwAifB.  have  no  fony  then  to  H.  the  fon  of  C.  and 
his  heirsy  and  if  H.  die  before  twenty-ono  and  my  wife  be  deoid  then 
to  the  next  heir  lajl  namedy  as  itjhallfall  out.  H.  fon  of  B.  died 
before  twenty-one  without  iffue,  but  B.  his  brother  entered  aiu! 
died,  leaving  two  daughters  M.  and  N.  The  grand  queftion  was» 
on  the  words,  if  B,  have  no  fon  then  to  H.  toe  fon  of  Q  and  Us 
MirSy  it  was  admitted  that  by  thefe  words  H.  the  fon  of  C.  took 
nothing,  but  whether  the  following  VIrords,  viz.  If  H^  die  before 
][  284  3  twonty*one  and  his  wife  be  dead^  then  to  try  next  biir  la/i  nam^d  as  it 
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Jhatifall  duty  and  Holt  Ch.  J.  demanded  of  Levinz  of  counfel  for 
the  heirs  of  C.  that  if  the  words  and  if  H,  die  before  twenty-oncy 
(hould  be  applied  to  H.fon  of  Bi  and  the  words  then  to  the  next 
heir  laji  named  fhould  be  conftrued  any  other  fon  of  B«  if  B.  had 
another  fon,  otherwtfe  as  it  Jhallfall  out  to  H.  fon  of  C.  if  he  ihall 
be  next  heir^  fo  that  (as  it  (hall  fall  out)  (hall  be  applied  to  the  fon  of 
h.  if  he  (hall  have  another  fon  who  (hall  be  next  heir  ( for  it  is  not 
found  by  the  verdift  that  their  fathers  were  Uving)  othcrwife  to  H. 
fon  of  C.  if  he  ihall  be  next  heir.  For  the  words  (as  it  fliall  fall 
out)  are  confiderable  and  if  it  be  fo  tliaC  the  words  ruxt  heir 
{hould  be  applied  to  B,  it  will  give  him  an  ejiate  in  fee^  and  Holt 
Ch.  J.  faid^  that  this  feemed  to  be  the  meaning  and  intention  of  the 
devifor,  and  if  H,  did  before  twenty^one  to  be  but  a  repetition  of 
tvhat  he  had  faid  before*  But  curia  advifare  vult.  Skin.  385.  562* 
Mich.  6  W.  &  M.  in  B.  R.     Bevifton  v.  Hufl'ey. 

20.  A.  had  a  fon  and  two  daughters  Al.  and  N*.  and  devifed 
(in  cafe  his  fon  fbould  die  without  iiTue)  all  his  lands  except 
Blact^acre^  Green^acre^  and  White-acre  to  M.  in  fee^  and  he  de- 
vifed Black^acre^  JVhite-acre^  and  Green-acre  to  N,  in  fee^  and  then 
he  recites,  that,  whereas  he  vjas  fclfcd  of  other  lands^  &c.  and  in  the 
«nd  of  the  -will  he  takes  notice  of  a  requeft  of  his  father's  that 
Black-acre  Jhould  go  for  want  of  ijfue-jnale  if  A.  and  B.  his  br other ^ 
to  D,  his  coufm^  and  that  in  obedience  to  the  will  of  his  father,  he 
is  defirous  that  it  be  obferved,  and  requefts  B.  his  brother  to  adj 
accordingly,  and  after  dies,  and  John  his  fon  and  B.  dies  without 
ilTue.  And  Holt  Ch.  J.  who  delivered  the  refolution  of  the  court, 
faid,  that  when  it  after  appears  by  the  fpecial  words,  that  fuch 
general  words  ought  not  to  extend  to  all  his  lands,  tenements,  and 
hereditaments,  there  an  expojdion  ought  to  be  made  according  to  the 

fpecial  ivordsj  according  to  the  rule  in  Altham's  cafe,  8  Rep. 
for  otherwife  the  fpecial  words  would  be  rejedled ;  and  therefore 
here,  the  words  forafmuch  as  there  are  other  lands^  &c.  ought  to 
qualify  the  generality  of  thefe  general  words  and  other  ought  to  be 
referred,  not  to  the  lands  before,  but  ought  to  be  underftood  of  the 
vords  not  mentioned  before;  and  therefore  the  words  (all  his 
lands)  ought  to  be  reftrained^  according  to  the  fpecial  words,  and 
not  conftrued  according  to  the  generality  of  them,  when  he  faid 
there  are  other  lands  which  could  not  be .  comprifed  before,  for 
then  they  could  not  be  others ;  and  concluded  that  by  thefe  ge« 
neral  words  Black-acre  did  not  pafs  but  defcended  equally  to  JVl. 
and  N.  and  gave  Judgment  accordingly  for  the  defendant  Skin. 
631.  Hill.  7  W.  3.  B,  R.  Dalby  v.  Champernoon. 

21.  I  give  all  my  perfonal  efiati  to  my  wife^  and  to  A,  and  B» 
1090  /,  a  piecey  if  they  arrive  at  the  age  of  twenty-one  years,  or 
marriage  ^  A.  was  heir  at  law  to  the  teibtor.  Per  cur.  the  devife 
to  the  wife  muft  be  fo  much  thereof  as  was  not  difpofed  of  by  the 
will.  For  otherwife  this  will  be  inconfiilent  by  deviAng  lo^ol. 
to  A.  die  heir  at  law>  who  would  be  intitled  to  his  whole  eftate 
after  the  death  of  his  wife,  and  therefore  a  devife  of  loool.  to  be 
paid  to  A.  out  of  teftator's  eftate  would  be  impertinant  when 
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he  was  to  have  the  whole  eftate  himfelf«     9  Mod.  93*  P^ch.  19 
Geo.  I.  in  Cane.  Burdet  v.  Young. 

i2.  A.  devifcd  (cvcni  fpecifici  legacies  to  feveral  peribns  and  to 
each  of  his  grandchildren  to  be  paid  at  their  refpeSfive  ages  of  twenty-^ 
one  years,  or  days  of  marriage,  which  fhould  hrft  happen.  And  by 
a  fubfequeot  ciaufe  appoints  that  all  the  legacies  thereby  devifed 
Jhall  be  paid  within  one  year  after  his  deceafe;  per  cur.  the  fubfe«- 
qiicnt  ciaufe  in  the  will  which  feemingly  contradids  the  payment 
[  285  J  of  the  legacies  to  the  grandchildren  in  point  of  time  muft  be  con- 
ftrued,  fo  as  it  may  not  be  repugnant  to  any  former  clauie  in  the 
fame  will,  and  therefore,  that' lail  ciaufe  muft  only  relate  to  the 
other  fpectfick  legacies  given  to  the  other  legaieeSy  and  not  to  the 
legacies  devifed  to  the  grandchildren.  9  Mod.  154.  Trin*  11 
Geo.  Adams  v.  Clerk. 

23.  A.  hauing  lands  of  inheritance  in  J5*  and  C.  and  a  mortgage 
in  D.  and  lands  extended  in  E.  on  a  ftatute,  makes  his  will  and  de- 
vifed, all  his  credits  and  mortgages  to  his  executors^  and  after  devifed 
all  his  mejfuagest  landsj  tenements^  ^c.  and  all  his  real  ejiate  what- 
foevcr  in  B.  C.  D.  and  £.  to  R.  JV,  dnd  J.  S,  for  their  lives,  and 
after  their  deceafe  to  their  heirs,  &c.  King  C.  decreed,  tile  mort- 
gage and  extended  lands  in  D.  and  £.  to  the  executors,  and 
di^rers  this  cafe  from  the  cafe  in  Cro.  C.  292.  Rofe  v.  Bardett. 
Where  a  man  was  feifed  of  a  term  for  years  in  A.  and  having  no 
other  land  there,  devifed  all  his  lands  in  A.  it  was  adjudged  that  the 

,        term  for  years  paffed,  for  in  that  cafe  Ld.  Chancellor  faid,  if  the 
term  had  not  paffed  the  will  had  been  intirely  void,  whereas  here 
it  ftands  well  for  part,  and  fo  affirmed  a  decree  made  at  the  Rolls.- 
.  Gibb.  116,  117.  Hill.  3  Geo.  2.  in  Cane.  Davis  v.  Gibbs. 

24.  If  the  latter  part  is  inconfiflent  with  the  former  part,  it  fu- 
perfedes  and  revokes  it;  per  Reynolds  Ch.  B.  and  Comyns 
and  Thompfon.  Gibb.  195.  Hill.  4  Geo.  2.  in  the  Exchequer, 
obiter. 


(N.  b)  What  pafles  an  Intercft  and  what  an  Au- 
thority. By  the  Word  Until,  &c.  and  of  what 
Continuance. 

S.  C.  cttcd    I.  T^  E  V I S  E  that  his  executors  Jhould  take  the  profits  of  his 

roan  Chfj.  ^^^  ^'^^  *"  ^^^''  ^^^^  '*  twenty-one^  to  the  intent  that  his 

Cart.  25.  executors  with  the  profits  of  it  Jhall  pay  his  debts^  porform  his  lega^ 

Trin.  17  cies^  and  for  the  education  of  his  children^  this  paflea  an  intereft. 

•m  Life  of^'  D.  210.  a.  pi.  24.  Hill.  4  Eliz.  Stile  v.  Tompfon. 

Courthope  v.  Heyman  S,  P.i  Ch.  Rep.  263.  Gore  v.  Bhke.— — — So  it  is  ifthe  wohU 

were,  that  if  M»  bis  tuift  think  Jit  to  bring  up  bis  cbidren  in  harmug  and  to  jind  them  mcji,  dtinJk,  <md 
appattl^  that  then  they  ihall  have  his  land  till  his  fon  comes  to  twenty  •four ;  it  is  an  intercft. 
Cro.  £.  252.  pL  21.  Mich.  33  &  34  Eliz.  B.  R.    Smith  t.  Havens. 

Mo.  48.  2.  Devife  of  his  lands  to  his  wife  frm  year  toytar^  till  %  bis 

fiys^tf  the    fi^M^^  ^^^  *^  '*^  ^i^  ^f  twenty  years.    Bj  the  death  of  J,  the 

wife's 


wife^s  eftatc  is  determined  j  but  by  Dyer  if  the  words  had  been  words  had 
till  hisfonjhall  come  ox  might  cof)ie  to  the  age  of  twenty  year s^^  there  j^nflKuld'tx 
Dotwitnlianding  his  death  the  eftate  of  the  feme  continues.    Dal.  might  come 
58.  pL  6.  anno  6  Eliz.  Anon.  «o  twenty, 

^  tcctheaClM 

wife's  e(hkte  bad  coutmved. 

3.  A  devife  that  his  wife  Jhoidd  inhabit  in  one  of  his  houfes  which 
he  had  for  term  of  years  during  her  life.  Here  the  wife  taJces  no 
intereft  in  the  term  but  only  an  occupation  and  ufage,  out  of 
which  the  executors  cannot  eje<Sl  her  during  her  life.  Per  cur. 
prseter  Walfti,  Ow.  33.  Trin.  7  Eliz.  Anon, 

4.  A.   devifed,  that  his  lands  Jhould  defcend  to  his  fon^  but  he  3  ^  7?- 
willed,  that  his  wife  Jhould  take  the  profits  thereof  until  the  full  age  m*  A.  »i 
ofhisfofiyfor  bis  education  and  bringing  up,  and  died  j   the  wife  Ehz.  B.  R. 
married  another  hujband^  *  and  died  before  the  full  age  ofthefon ;  and  Anon,  but 
it  Was  the  opinion  of  Wray  and  Southcote  juftices,  that  the  fecond  fid^^^yert' 
hufband  (hould  not  have  the  profits  of  the  lands  until  the  full  age  hi^ ;  but  at 
of  the  fon,  for  nothing  is  deviled  to  the  wife  but  a  confidence,  and  ^^  conclu- 
fhe  is  as  guardian  or  bailifF  for  to  help  the  infant,  which  by  her  f!,°j.^at^ 
death  is  determined,  and  the  lame  confidence  cannot  be  trans-  theVame 
ferred  to  the  hufband ;  but  contrary  if  he  had  devifcdl  the  profits  of  amounted 
the  land  unto  his  wife  until  the  age  of  the  infant  to  bring  him  up  and  '^^e^a^j 
^ucate  him,  for  that  is  a  devife  of  the  land  itfelf,     2  Le.  221.  pK  and  fo  a 
280.  Pafch,  16  Eliz.  B.  R.  Anon,  chattel  in 

the  wife, 
which  fhould  accrue  to  the  hulband.— — S.  C.  cited  by  Bridgman  Ch.  J.  Cart.  26.  Trin.  17 
Car.  a.  C.  B.  accordingly.  ^[2861 

5.  A.  having  B.  a  fon  nine  years  old,  devifed  his  lands  to  his  s.  c.  per* 
executors  for  payment  of  his  debts,  until  B^  Jhall  be  21,  remainder  biSffjyi^i/* 
over  to  B,     Though  B.  dies  the  term  continues  in  the  executors  would  be 
till  fuch  time  as  B.  had  he  lived,  would  have  been  21.     3  Rep.  otherwife 
1^1.  Hill.  29  Eliz.  Borafton's  cafe.  '"  ^^^«  ^^» 

^  y  gr  int.  a. 

Bulft.  13T. 

6.  A.  devifed  lands  to  B.  his  fon  (an  infant)  in  tail,  remainder  The  words 
to  C.  and  made  D.  overfeer  of  his  will,  and  that  D.  (hould  have  f°t'^*iet 
the  education  of  5,  ////  21,  and  to  receive^  fell  and  let  for  B.  the  f aid  f^rH. 
lands^  and  thereof  to  account  to  B,  and  D,  to  be  allowed  his  charges,  means  only 
D.  has  no  intereft  and  is  only  guardian  for  nurture,  and  can  make  J^^n*^^** 
only  leafes  at  will.     Cro.   E.  678.  pi.   lO.   adjornatur,  but  ibid.  madeMi?'x 
734-  P^*  2*  H^^l*  4^Eli2«  B,  R.  adjudged,  abfente  Gawdy.     Piggot  »^rm',and 
V.  Gamifh.  ^  /r""'^ 

as  n.iiiijf  to 
account;  per  Fenncr  and  Clench  J.  and  Popham  held  that  a  teftator  cnnnot  appoint  that  any 
fhall  make  a  ieafr  far  years  in  the  name  of  d-vf-e.     Cro.  E.  678.  in  S.  C.         S.  C.  cited  by  Whit^i 
lock  in  Lat.  39.  S.  C.  cited  Arg.  5-  Mud.  i oa* 

7.  Devife  of  lands  to  his  wife  for  life,  fo  long  as  fhe  fhall  be  L^"*  78. 
ijp£lually  ready  to  demlfe  to  his  heirs  at  50 1,  per  annum  whea  (he  '  "^ 
ihall  not  dwell  on  it  herfelf.     The  wife  goes  and  lives  at  another 

place,  yet  the  condition  is  not  broke  unlefs  there  be  a  tender  and 
to  demife.    Mo.  626.  pi.  86cf.  Mich.  43  &  44  Eliz.  in 
Sir  Cha*  Rawleigh  v.  Thynn. 

Y  3  8.  Lands 
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8.  Lands  devifed  to  pcrfons  in  truji  to  let  leajes  and  dtfiribut^  ih» 
profits  to  twenty  of  the  fooreft  kindred  of  devilor ;  the  twenty,  &c, 
nave  but  a  coniidencc.     JVio.  753.  pL  XO40.     1  Jac.  in  Exche- 
quer, Griffith  v.  Smith.  • 
Vio,  774.          9«  Devife  that  A,  jhall  have  the  ffuerjight  and  doing  of  his  lands 
S*  C°f  eid     ^''^  ^^^  ^^"  ^^  whom  he  devifed  the  lands  is  24,  gives  no  intercft, 
^iccording-    ^nd  \t  fhall  be  intended  only  in  right  of  the  fon  and  to  his  ufc, 
ly,  and  that  Yclv.  73.  Mich.  3  Tac.  B,  R.  Carpenter  v,  Collins^ 

th'  cftn:e 

remains  by  dcfcciit  in  the  fou,  and  yet  if  it  were  an  cftate  in  the  fon  immediately  and  alfo  for 
years  in  the  exccu'or,  yet  by  the  deaih  of  the  fon  before  24  the  intereft  of  the  cxocixtor  is  deter- 
mined by  the  fon*s  death,  because  it  was  not  the  devitor's  iiiceritto  bar  the  fon's  heir  till  the 
fon  fhoiild  have  come  to  24  ycirs  if  he  h.ul  lived.— Brownl.  88-  S.  C.  &  S.  P  held  accordingly. 
.— ~- — S.  C.  cited  Aig.  5  Mod,  102.  as  adjudged  that  the  executor  had  only  a  ft^waidfhip  for  ch^ 
bcn(*fit  of  the  lieir. 

« 

S.  c.  cited        JO.  A  copyholder  in  fee  furrendered  to  the  ufe  of  his  will,  and 

^if^i        devifed  to  his  wife  his  copyhold  land,  and  if  Jhe  hath  ijfue^  by  the 

devifor,  that  the  iffue  (hall  have  it  at  the  age  of  21  years,  and  if 

the  ifl'ue  die  before  that  age  or  before  his  wife,  or  tf  Jhe  has  no 

iffuc^  that  then  Jhe  Jhall  chooje  t^o  aitornies^  and  Jhe  to  make-  a  bill  of 

f  287  1  J^l^  ^f  ''(y  ^^''^  '^  ^^^  ^^  advantage^  l^c.    Per  Cur,  fhe  has  thoie 

lands 'for  her  life,  and' me  not  having  iflue,  hath  not  any  intereft  to 

difpc.fe,  but  has  authority  by  her  wilt  to  nominate  two  that  fhall 

fell,  and  they  make  fale,  and  the  vendee  fhall  be  in  by  the  will 

without  any  new  furrender     Cro.  J,  199.  pL  30.  Mich,  5  Jac, 

B.  R.  Beale  v.  Shepherd. 

S,  C.  cited         I  J.  A,  dpvifed  a  terrn  to  Ins  wife  until  the  ijfue  of  tiff  bfidy  of  the 

^^^clfi    ^^^'/^^  actomplijh  the  age  of  iS  years*  bringing  up  the  fa  id  cbild^ 

Cart  26,'      Relolved  (as  tne  reporter  faith  he  heard ^  that  the  eftate  of  the  wife 

S17.  as  ad-     is  not  determined  until  the  iffue   fhould  come  to  the  age  of  18 

judc;c<i  years,  and  jud'^ment  was  tiven  accordingly.     Lane  56.  Trin.  7 

Ehz  in  the   J^^*  *^  '"^  Exchequer,     oweet  v.  Beale. 

Exchequer-— -2  C»^an.  Rep.  i?6.  Warwick.*  v.  Cutler.  S.  P.  i  i  ■■  3  Le.  78.  Anon,  per  1 
J.  tfut  it  is  only  a  confidence,  but  if  he  h»d  devifed  the  f»ojiti  it  would  have  been  a  cbattle  in  ihtt 
vife  and  i^ave  gone  to  her  huiband  who  furvived  her. 

« 

Cro.  1.259.  ^^*  Devife  to  A.  and  B-  his  fons  and  the  heirs  male  of  their 
pi.  19.  body,  and  wills,  that  they  Jhall  not  enter  till  their  fveral  ages  of  ix 

Che"*^  S  C  y^^^^^  ^^^  further  wills,  tliat  M.  and  N,  his  exeeutors  Jhall  have  the 
&  S.  P.  by  '  lands  to  perform  his  will^  till  his  faid  fons  A.  and  £,  come  to  their 
4J|ift»c  s,  fever al  ages  of  21  years.  The  executors  ha^ve  only  a  limited 
Contra*- ^'  ^'^^^^  determinable  in  time,  when  each  ion  feparatim  CQmes  to  his 
apdadjudV  full  age  for  his  part,  and  each  of  the  fons  may  enter  when  he  is 
eti  for  the  %i^  and  fuch  entry  does  not  deftroy  the  jointure,  but  they  fhall  bo 
plaintiff.  joint-tenants  notwithftanding ;  for  this  entry  in  the  intent  of  the 
147.  Ayict  qevifor,  was  <^/nly  as  to  the  perception  of  the  prohts  and  as  to  the 
V,  Chippui.  poffeflionvand  not  as  to  the  eftate  in  jointure.  Yclv.  183,  Mich, 
M-^f^c    8  Jac.  B.  R.  iVylet  V.  Choppin. 

cordinijly  per  ttit.  Cur.  except  Wiiiiiuns.— "Bulft  42,  Eylfc  v.  ChopJuy.  9.  C.  adjudged 

accordiiigly.  • 

13.  If 
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13.  If  one  dcvife  his  land  to  another  until  his  debts  he  patdy  the  It  is  bat  a 
executors  have  a  termj  per  Coke  Ch.  J.     3  Bulft.  lOO.  Mich.  13  ^'^®i*!** 
Jac.  in  cafe  of  Blamford  v.  Blamford.  tcrmiiies  at 

law  when  the  truji  iijatvjiedi  per  Lord  Wrigh^    a  Vcrn.  404.  Mich.  1700.  Hilchins  v.  HUchuii* 

14.  A.  has  a  leafe  for  years,  and  devifed,  that  after  his  deceafe 
the  profits  of  this  Jhall  be  put  out  to  the  ufe  and  benefit  of  B,  This , 
is  a  devife  of  the  leafe  itfelf,  per  Doderidge  J.  and  Coke  Ch.  J. 
agreed  this  to  be  fo,  and  faid  that  fo  is  45  E.  3.  Tit,  Feoffments 
and  Faits;  for  this  is  tantamount  to  a  devife  of  the  leafe.  3  Bulft» 
lOX.  Mich.  13  Jac.  in  cafe  of  Blamford  v.  Blamford. 

15.  A.  devifed  feveral  lands  to  B.  his  youngeft  fon,  fome  in  fee, 
ibme  for  life,  and  fome  in  tail|  and  then  adds,  I  will  that  ny  wife 
M.  fljall  have  the  ufe  and  keeping  of  my  fon  B.  and  all  the  premies 
to  him  bequeathed^during  his  natural  life^  paying  him  yearly  for  bis 
maintenance  8  /.  training  him  up  in  learning  and  what  more  of  her 
own  pleafure ;  per  Berkley  J.  flic  is  only  guardian,  but  per  3  J. 
it  is  an  mtereft  becaufe  of  the  limitation  to  her  during  her  life, 
Cro.  C.  568,  pi.  5.  Triii  10  Car.  B.  R.  Spirt  v.  Bence. 

16.  A  man  devifes  lands  to  his  wife  for  lijfe^  and  afterwards  orders 
the  fame  to  be  fold  by  bis  executors  ^  and  the  n^nies  thereof  coming  t9 
he  ^divided  among  ft  his  nephews^  and  makes  A.  and  B.  his  execu« 
tors  and  died.  It  was  referred  to  three  juftices,  who  certified  that 
the  executors  had  not  a  good  intereft  by  the  devife,  but  an  authority 
only.  Cro.  C.  382.  pi.  10.  Mich.  10  Car.  B.  R.  Howel  v. 
Barnes, 

17.  A.  feifed  in  fee  made  his  will,  and  R.  his  executor,  and  de- 
vifed that  his  executor  fl}ould  receive  the  ijfues  and  profits  of  his  lands 
for  and  towards   the  maintenance   of  his  children   till  they  fl)ould 

attain  their  rejpe£iive  ages  of  21  years^  and  devifed  the  reiidue  of  [  288  J 
his  lands  to  his  foawhen  he  fbould  be  21.  R.  the  executor  made 
hs  wife  executrix^  and  died  before  the  fon  came  of  age^  having  fir fi 
devifed  that  fbe  fhould  difpofe  the  ifl'ues  and  profits  according  to  the 
words  of  the  firfl  teftator,  and  gave  her  as  full  power  as  was  given 
to  him^  and  died.  The  queftion  was,  If  R.  had  a  truft,  or  an  in- 
tereft by  the  will  ?  adjudged  that  an  interell  was  vefted  in  R.  the 
executor,  and  fo  his  devife  to  his  wife  good.  Carter  25  Trin. 
17  Car.  2  C.  B.  Courthope  v.  Hayman, 

18.  Devife  of  profits  till  his  daughter  come  to  ageofzi  years  tor  Andthccx- 
V^ards  payment  of  his  debts  and  legacies.     The  daughter  died  at  ^yhonTthc 
^ve  years  old.     It  is  a  good  devife  of  the  term- till  the  daughter  licviie  was) 
would  have  been  21.  Per  Ld.  Keeper.     Chan,  cafes  113.  Mich,  flwllconti- 

/-»/"«  r^\         \  nuc  in  1 01- 

20  Car.  ^  Carter  v.  Church.  fcffion  uii   ' 

fuch  time  2s  A.  would  have  been  21,  had  he  lived ;  becaufe  the  teftator  might  have  computed  how 
long  it  would  be  before  his  debts  could  he,  paid,    a  Mod.  250.  cites  3  Rep.  1 9.  Borafton's  cale. 

.      19.  Devife  of  a  rent  charge  to  his  wife  for  life^  and  after  fays,  if  )^^l^^^y 
Jhe  marry ^  my  executors  fl)all  pay  her  100/.  and  the  rent  fiall  ceafe^  ^v  cken-* 
and  return  to  his  executors.     The  rent  continues  till  the  100 1.  is  den.  s.c. 
paid,  and  (he  nor  her  executors  havcprefent  intereft  in  it.     Mod.  ~"|Jj^^' 
273.pL.Z5,Tria.  2QCar.  2.B.  R.    Ofborn  v.  Walleeden.  ^,c.       ^* 

Y-4        •  •    2io-  The 


ao.  The  tcftator  devlfes  lands  to  be  held  by  bis  execut§rs  tiO 
the  teftator*s  fon  attained  22  years  of  2^^^  for  maintenance  of  the  ex^ 
ecutrix  and  her  children^  that  the  faid  teftator's  fon  died  before  22 
years  of  age. '  This  court  decreed  tlie  executrix  to  hold  the  lands 
againft  the  next  heir,  until  the  faid  fon's  age  of  22  years,  as  if  the 
laid  fon  had  lived  to  22  years.  •  2  Chan,  Rep.  136.  30  Car.  2. 
Warwick  v.  Cutler. 

21.  A.  by  will  made  B.  executor^  and  gave  the  reftdue  of  the  goods 
to  the  difpofal  of  B*  the  executor y  and  G  Before  probate  of  the  will 
B.  died  and  made  M.  her  executor ;  agreed,  that  the  bequeft  of 
the  refidue  by  the  words  aforefaid  was  a  bequeft  of  the  intereft, 
and  not  an  authority  only.  And  that  neither  this  intcreft  nor 
moiety  of  the  reUdue  ihould  accrue  by  furvivorfhip  to  C.  in  this 
cafe  of  a  legacy  as  it  would  be  in  a  gift  of  gooiis  at  common  law. 
2  Jo.  \bi.  July  5.  33  Cur.  2.  before  Coaiaiiiuoners  Delegates. 
Taylor  v,  Shore. 
Ibid,  cites  22.  A.  devifed  land  in  truft  to  pay  one  third  of  the  rents  infatis" 
J°^^^*^  faction  of  dower y  until  his  fon^  then  two  years  ola\  attains  21.     The 

J9  a.! wife  receives  a  third  of  the  rent  from  the  truftees  and  dies,  then  the 

%  Vcrn.        fon  dies  during  his  infancy.     The  adminiftrator  of  the  wife  fhall 

Jl^  ^^1!^'  ^^^^  ^^^  ^^^^^^  ^^  ^^  ""^"^^  '^"  ^"^^  ^^^^^  ^^  ^^^  ^^'^  might  have 
vet  vl  "  attained  21.  2  Vcrn.  R.  65.  pi.  59.  Trin.  i688,  Coates  7» 
Kccdhara.     KeeUham. 

S.  C.  takes 

nocce  of  a  former  hearing,  and  obfervcs  that  it  was  adju'lged  that  thi  bequeft  ^to  the  wife  was  de- 
termined hy  her  death,  and  Ihould  not  go  to  her  admiiuHrntors,  and  on  that  a  poim  ai'ofe  to 
whom  it  ihould  go,  it  was  decreed  by  the  Lords  Commiflioners  in  favour  of  the  heir. 

%  Jo.  161.  23.  Devife  of  land  to  B.  in  fee,  paying  400 1.  whereof  200  /.  t$ 

^mT^?.  ^^  ^^  ^*'  ^^ff^J^^  ^f  *'^  ^'/^  h  *^'"  ^'^4  ^^  whom  Jhe  Jhall  think  fit. 

She  dies  intej{ate\  her  adminiftrator  Ihall  have  it,  the  whole  in- 

tereft   and   property  being  vefted   in  her.   Per .  commiflioners.  % 

Vern.  R.  18 1,  pi,  163.  Mich.  1690.     Robinfon  v.  Dufgale. 

Gilb.  Equ.        24.  Lands  were  devifed  to  the  wife  ////  his  fon  and  heir  Jhould 

Michel        ^^  ^l>  ^^^  ^hen  to  his  fon  and  his  hcirs^  and  the  fon  died  at  13. 

Ann.  in        Though   fhe   was  executrix,  yet  not  being  devifed  during  that 

Canc.S.C.    time  for  payment  of  debts,  nor  any  creditors  or  want  of  alTets  ap- 

ibat  aiwe     P^^""g  *  Harcourt,  C.  decreed  that  the  wife's  eftate  determined 

was  no         hy  the  fon*s  death,  aiid  the  remainder  vefted  prefently  on  tcfta- 

mention  of    tor*s  death,     Abr,  Equ.  Cafes    195.   Hill.    17 13.    Manfield  v. 

decreed  by  Lord  Harcourt  accordingly* 

L^"9j  ^5-  Ridge  devifes  by  his  will  the  reftdue  of  his  ejlate  to  his  wife^ 
and  defires  her  to  give  all  her  eftate  at  her  death  to  his  and  her  ref- 
lations^ the  queftion  was  if  this  does  amount  to  a  devife  or  truft  la 
the  wife,  for  all  the  eftate  which  her  hun)and  gave  her  by  bis 
will.  * 

Harcourt  C.  faid,  I  think  thefc  words  arc  too  general  to  amount  t9 
a  devife  over  of  his  efiate  'after  the  death  of  the  wife^  nor  can  it  be 
taken  as  a  truftj  becaufe  the  words  extend  to  all  the  eftate  which 
ihe  (hall  be  pofTeiTed  of  at  the  time  .of  her  death,  which  the  huiband 
ha9  joot  any  power  over,  and  therefore  it  muft  be  taken  over  as  a 

rgcommendatioti 


Ticwmundatidn  and  not  as  a  devife  or  truft,  but  If  the  teftator  had 
defired  his  wife  by  his  will  to  give  at  her  death  all  the  eftate  which 
he  had  devifed  to  her  to  his  and  her  rehoions,  there  the  eftate  Je- 
vifed  to  her  ought  to  go  after  her  death  to  his  and  her  relations, 
according  to  the  ftatute  of  diftributions.  There  was  a  cafe  tem- 
pore Cowper  C.  where  one  Knight  devifed  by  his  will  2000/. 
to  be  paid  and  dtftributed  amongji  his  poor  relations.^  at  thi  difcretion 
and  according  to  the  conscience  of  his  executors,  A  bill  was  brought 
agatnft  the  executors  and  refiduary  legatee,  by  feveral  of  the  tc- 
nator'b  poor  relations  that  were  next  a<kin,  and  might  claim  per 
{hXm  of  diftribution,  and  another  bill  w^  brought .  by  20  of  his 
poor  relations  of  a  remoter  degree,  and  upon  the  queftion  who 
were  entitled  to  this  legacy,  Cowper  C.  decreed  that  this  legacy 
Jh^uld  be  divided  amongji  ail  his  poor  relations  of  what  degree  foever^ 
and  fur  that  purpofe  ordered  notice  to  be  given  in  the  Gazette, 
that  any  perfon  who  (hould  go  before  the  Matter  and  prove 
himfelf  related  to  the  teftator  within  fix  months,  (hould  be  en- 
titled to  a  (hare  of  his  legacy,  but  left  it  to  the  executors  to  afcer« 
tain  the  proportion  according  to  the  power  given  them  by  the 
will,  but  ordered  if  the  executors  (hould  refufe  any  fuch  p6or  re- 
lation, or  (hew  any  partiality,  that  the  Mafter  (hould  report  it 
(pecially,  with  the  reafons  given  foif  it,  but  he  would  not  take 
away  that  power  from  the  executors  which  the  teftator  had  given 
theip.  Bill  difmift  per  Harcourt  C.  MS.  Rep.  i:'afch.  12  Ann. 
in  Cane.  Palmer  v.  Schribb. 

26.  A.  gave  the  refidue  of  his  eftate  to  his  wife,  with  power  to  Ch.  Prec* 
difpoje  thereof  with  the  approbation  of  his  truftees.     She  made  a  J^*-  Simp,' 
will  and  devifed  it  to  J.  S.  Per  Cowper  C.     The  devife  is  void,  Homfiij^ 
(he  not  having  the  confent  of  the  truftees,  and  fo  A.  died  inteftate  S.  c. 

as  to  the  refidue  of  his  eftate.     2  Vern.  723.  pi.  640.  Mich.  17 16. 
Ijlutton  V.  Simpfon. 

27.  A.  feifed  of  land  of  600 1.  per  ann.  devifed  300 1.  perann.  to 
C.  an  infant  fon  of  B.  which  B.  was  heir  at  law  to  A.  and  devifed 
300/.  per  ann.  to  B,for  his  care  and  pains  in  looking  afier  his  fon^s 
eftate  till  he  Jhould  be  21,  B.  died,  C.  then  being  fix  years  old, 
but  B.  by  will  devifed  the  300 1.  to  his  wife,  and  appointed  her 
guardian  to  C.  his  fon.  Per  Ld.  Macclesfield,  the  father  B.  being 
appointed  guardian,  was  the  only  perfon  that  could  extend  his  care 
as  a  guardian  after  his  own  death ;  that  the  father  had  by  law  a 
power  to  appoint  a  guardian  over  his  own  children,  and  that  his 
devife  of  the  300 1.  per  ann.  is  good,  and  that  it  did  not  determine 
neither  by  the  wife's  death,  unlefs  for  want  of  care  of  the  fon  or 
bis  eftate,  which  if  it  happened  the  fon  might  complain  of,  Ch, 
Prec,  597.  Trin.  1722.  Anom 


(N.  b.  2) 


?9^  t>tMiie^ 


(N.  b,  2)     Continuance  of  a  Devife.     With  or 

without  the  Word  Until,  &c. 

J,  A  Dcvifed  lands  to  his  four  younger  jons^  and  if  they  die  witb" 
■^^  •  out  iffue^  then  to  go  to  the  eldej}  jon ;  three  of  the  four  died^ 
It  was  held  that  nothing  (hould  go  to  trx  eldeft  till  all  four  were 
dead  without  iflue.  D.  303.  b.  304.  a.  pi.  49.  Mich.  13  &  14. 
£liz.  Anon. 

2.  A.  had  three  fons  B.  C.  and  D.  and  devifed  that  Blaik^acn 
Jhould  remain  after  his  wife*s  death  to  C,  and  his  heirs^  and  if  it 
fortune  that  2>.  lives  till  the  land  co/he  to  C.  then  I  will  ^at  Cfiall 
fay  to  2>.  10  L  per  ann.  fo  long  as  D.  lives.  A.  died.'  C.  casie  to 
the  land ;  refolved  that  the  devife  enures  as  a  rent-feck  for  life  to 
D*  with  which  the  land  (hall  be  charged  in  the  hands  of  the  heirs 
or  affigns  of  C.  Mo.  721.  pL  1007.  Mich.  32  &  33  Eliz^  An^ 
drew  V.  Sheffield. 

3.  A*  devifed  to  J.  S.  until  he  Jhall  or  may  raife  500/.  out  efthi 
frofits  of  the  land.     If  a  Jiranger  enters  after   the  death  of  tho 

.  ^ .  devifor,  though  J-S,  had  no  notice  of  the  willf  yet  the  time  Jhall  rum 
#»  as  much  as  if  he  had  had  the  land  in  his  own  pofleffion.    4 
t .    Rep.  Mich.  41  &  42  Eliz.  in  the  court  of  wards.    Sir  Andrew 
•     Corbet's  cafe. 

4.  But  when  the  heir  of  the  devifee  himfelf,  or  he  in  rcverfion  or 
remainder  enters  upon  mch  devifee  and  expells  him  i  he  may  re* 
enter  and  retain  the  land  further,  until  he  has  levied  the  intire 
fum,  and  the  time  in  which  he  was  expulfed  (hall  not  be  accounted 
parcel ;  for  he  that  did  the  tort  (hall  not  take  advantage  of  it.  4 
Rep.  82.  a.  b.  Mich.  42  &  43  Eliz.  the  fecond  refolution  in  Sir 
And,  Corbett's  cafe. 

Cro.  J.  5«  A.  devifed  a  term  to  Af,  his  wife^  remainder  to  his  Jon  5. 

394.  pi.  7.  and  L,  his  wife-  if  they  have  no  iffue  male^  and  if  they  have  iffue 
fnfteadof  "^^^j  *^^^  ^^  ^^  rejerved  and  put  out  for  the  benefit  offuchfons  or  one  of 
the  remain*  thenu  A.  dies.  M.  the  wife  of  A.  ihall  hold  dunng  her  life.  But 
der  after  the  B.  and  L.  his  wife  (hall  hold  only  till  a  fon  is  born,  and  then  the 
fhe  wife  ^^^  ^^^  ^^^  ^^  term,  and  if  a  fon  or  fons  were  bom  in  the  life 
being  limit-  of  M.  then  (uch  fon  or  fons  fhould  take  immediately  upon  her 
cd  to  B.  and  death,  and  B.  and  L.  his  wife  (hall  take  nothing.  Mo«  846.  pK 
L. his  wife,  ,1 .6^  Hiji^  j^  jac^  Blanforrf  v.  Blanford. 

and  if,  «c.  ^  ^  '^ 

It  is  ftated  to  bo  limited  after  te(tator*s  wife  to  tef^aior's  two  fons,  and  if  thofc  fons  have  no  iflbd 
male,  &c.  and  refolveil  by  threv  juf^ices,  that  the  fon  horn  fliall  liave  it  prefentiy,  and  that  his  in- 
tention in  the  will  was,  tliat  his  ttvo  fons  fhould  not  hare  it  if  they  had  a  fon,  and  his  care  was 
for  liis  grand-children,  lathcr  tlutn  for  his  children.— —Godb.  a66.  pl»  367,     Stanford's  cafe. 

S.  C.  ftated  and  adjudtjed  accordinp;ly. Roll.  Rep.  518.  pK  29.  S.  C.  ftated  as  in  Cro-  and 

judgment  accordingly 3  BuUl.  98.     Blamfoni   v.  Blamford.     S*  C.  ftated  as  in  Cra  and 

largely  argued,  and  judgment  accordingly,  but  with  a  cellet  executio  till  term.  Pafdu  next 
enfuiiig.  ^ 

Mod.  272.  6.  Devife  to  a  feme  fole  of  12/.  per  ann.  to  be  ifliixng  out  of 
boii/v.        Black-acre,  but  if  Jhe  marry^  then  the  exicutor  to  pay  100/.  and 

12  A  rent 


/ 

/ 


Detilfet 


$290 


W  A  r^^f  ^  ^^^fi  ^^^  return  to  the  executor,    Teftator  dies,  the  Waiieedeo. 

rent  wa^  paid  to  the  devifee.     She  marries.     The  rent  fhall  not  ?*J^"  ^' 

^cafe  till  the  lool.  paid.     Adjudged  by  three  juftices,  but  Twifden  two  juf/ 

e  contra,    z  Sand.  197,  Mich,  2 J  v*r»  Zf    Ofborn  v,  Wick-  ticcs,  to 

confentedi  though  be  was  of  4  contrary  opinion. 

7.  Dcvife  to  B,  durante  exilios  and  ifpUafe  God  to  rejiore  him  to  F  ggi  1 

his  country  or  he  die^  then  to  J.  S,  muft  oe  conftrued  according  to  y^^^   ^^ 

^c  nature  of  the  exile,  which  being  voluntary  upon  a  difpleafure  S.C.&S.P, 

conceived  againft  him,  and  the  withdrawing  a  penfron  from  him,  according- 

and  is  therefore  to  continue  till  he  is  reinftated  and  the  penfion  ^'^'""J*??*^ 

allowtd.him  ;  and  judgment  accprdingly.     See  2  Lev,  191,  Pafch,  helJac- 

2g  Car,  2.  B.  R.  raget  v.  Vofcius,  cordinglf. 

—2  Jo, 

73.  S.  C.  atljMilgctl  ■.  Frccm.  Rep.  448.  pi.  610.  Dr.  Vofcius*s  cafe.  S.  C.  fays,  the  court  per* 
fuaued  Che  pruties  Co  a  reference,  and  fo  ic  was  referred  co  Serjeant  Pemberton  and  the  Recorder 
^  London.— —3  Keb.  842.  pi.  7.  S.  C.  adjudged. 

8.  Termor  for  years  determinable  on  lives,  devifes  20  /•  fer  an-^ 
num  to  J,  S,  to  be  paid  half-yearly  out  of  this  eftate  if  cejly  que  vies 

jo  long  ti'ues,  J.  S.  dies,  yet  the  rent  continues  and  ihall  go  to  his 
executor  fo  long  as  the  term  lafts«  2  Vern.  35.  pl^  27.  HilL 
|688.     Gofiey  v.  Gilford. 

9.  Devife  of  the  rents  and  profits,  of  \znA&  till  hisfon  attain  21, 
towards  payment  of  debts ;  and  if  my  fon  die  be  fort  %i^my  debts  being 
paid^  then  to  A.  lihcfon  dies  before  21 ;  yet  the  rents  ;ind  profits 
not  only,  till  he  would  have  attained  21,  but  alfo  beyond,  till  the 
debts  be  paid,  (hall  be  applied  for  that  purpofe.  Rawlinfon  ad- 
mitted, that  it  the  teftaator  had  only  devifed  the  profits  till  his  fon 
fhould  be  21,  towards  payment  of  debts  and  had  gone  no  farther, 
that  it  (houid  have  been  carried  no  farther  than  till  the  fori  would 
have  attained  to  that  age  ;  but  Hutchins  was  of  opinion,  that  even 
in  tharcafe  the  profits  (hould  be  applied  to  pay  the  debts  beyond 
the  age  of  21,  if  thofe  to  that  time  were  not  fufficient  to  difcharge 
them  all.  Chan.  Free.  34.  pi.  36.  Mich.  1691.  Martin  v* 
WoodMte. 

10.  Devife' to  A.  and  the  heirs  male  of  her  body,  upon  condition 
ihatjhe  intermarrry  with  and  have  iffue  by  one  furnamed  Searle^  and 
in  default  of  both  conditions  he  devifed  it  over  to  B.  in  the  lame 
manner,  with  remainder  over  to  C.  Adjudged  diat  this  is  a  good 
eftate  tail,  that  the  words  of  condition  amount  to  a  limitation,  and 
that  the  eflate  of  A.  or  B.  does  not  ceafe  though  fhe  marries  one 
of  another  name^  for  the  remainder  is  in  de&ult  of  both  conditions, 
and  in  the  mean  time  it  is  limited  to  her  and  the  heirs  males  of 
her  body,  and  fhe  may  furvive  fuch  hufband  ahd  marry  a  Searle, 
and  fo  there  is  a  poffibility  as  long  as  Jhe  lives.  2  Salk.  570.  pi.  6« 
Trin.  3  Ann.  B.  K.  Page  v.  Hayward. 

11.  A.  devifed  a  college  leafefor  21  years  to  his  wife  for  life^  re- 
mainder to  hisfon^  /he  paying  1  o  /•  per  annum  to  his  Jon  during  her 
life;  thtfm  dies  in  the  life  of  his  mother,  the  lol.  per  annum  con- 
tinues during  the  life  of  the  wife  and  will  go  to  the  fon's  exe- 
cutors^ 


fUti  iniu^ 


cutors,  and  decreed  the  wife  to  renew  the  leafe  and  the  maftej  t« 
fettle  the  proportion  of  the  charge;  per  Lord  Keeper.  2  Vern, 
666.  Mich.  17 10.  Lock  V.  Lock. 
A.  devlfod  12,  A.  devifcd  to  his  executors  and  their  heirs  50/.  per  annum 
5 1,  per  during  B*s  life^  to  he  to  the  fepdfate  ufeofC,  and  to  be  paid  to  her 
?!^Uhout  ^^"  bands'  and  fo  as  her  hufband  fhould  not  intermeddle.  C.  dies, 
adding  to  'Decreed  the  50 1,  per  annum  to  be  paid  to  (Ts  executors  during  B*s 
his  cxccu-  life.  2  Vern.  667.  pi.  595.  Mich.  1710,  Rawlinfon  v.  Dutche& 
"Ztt    ofMountaguc. 

fors)  to  be  paid  to  him  during  B*s  fife  on  conStkn^  C.  behaves  civilly  to  B.  and  made  B*  his  executor 
aod  died.  Per  Mailer  of  the  Rolls  the  5 1,  per  annnm  determines  by  the  death  of  C.  It  is  a  per- 
gonal bequefly  and  the  condition  is  not  performahle  after  C's  death.  Ch.  Prcc.  173.  pi.  142. 
I4ich.  1701.    Keale  v.  Haabury. 

13.  A  man  devifes  lands  to  his  wife  mtil  his  fonjhall  attain  the 
age  of  11  years,  and  then  to  his  fon  and  his  heirs  \  thtfon  dies  at  the 

[2Q2  1  ^S^  ^/^3*  ^^^  queftion  was,  if  the  eftate  devifed  to  his  wife  did 
^  determine  bv  the  death  of  his  fon  at  13  years  of  age,  or  (houI4 
continue  till  the  fon  might  have  attained  his  age  of  21  years  by  the 
effluxion  of  time  7  Harcourt  C.  of  opinion  that  the  wife's  ejiate 
did  determine  by  the  death  of  the  fon.,  and  differs  from  Boraston's 
cafe*     Co.  for  there  the  devife  was  to  executors  for  payment 

of  debts  odierwife  unprovided  for,  but  here  the  wife  comes  in  for 
her  thirdsy  and  that  is  a  fufficient  provifion  for  her  in  the  eye  of  the 
kw.  Decreed  accordingly  per  Harcourt  C.  MS.  Rep.  HilL  12 
Ann.  in  Cane.     Mansfield  v.  Mansfield. 

14.  A.  had  three  fons,  B.  C.  and  D.  and  by  will  devifed  aU 
his  lands  to  Z>.  for  his  life^  he  or  his  heirs  paying  out  of  the  rents  of 
tbepremiffes  loL  a  year  to  his  eldejl  fon  B.  for  his  lifcj  and  loL  a 
year  to  hisfecondjen  Cfor  life^  and  that  after  the  death  ofB.  andAI^ 
bis  wifej  then  the  fon  or  fons  ofD,  /houldhave  all  the  premijfes  equalhf 
between  them^  they  or  their  brothers  paying  the  legacies  aforejaid^ 
and  if  no  fuch  fon,  then  the  daughter  or  (kughters  of  the  faid  D. 
to  have  the  faid  premifies  equally  amongfl  them,  paying,  &c.  Ld« 
C.  Parker  held  that  thefe  rents  were  not  to  fink  upon  D'&  death  and 
during  the  life  of  the  wife  (who  had  an  eftate  for  life  by  im[dication 
as  his  lordfhip  held)  they  being  exprefsly  given  to  the  feveral  an* 
nuitants  for  their  lives,  and  were  plainly  intended  as  a  certain  pro- 
vifion for  them  in  all  events  during  their  lives.  So  that  //  is  as  if 
thefe  armuities  were  given  in  the  firji  place  by  the  will  to  the  annui-^ 
tantSy  and  the  lands  afterwards  given  fubje£f  to  the  faid  annuities^ 
whence  it  Teemed  the  teftator's  intent  was  that  whoever  took  the 
land  fhould  pay  the  annuities,  and  that  D's  wife  fhould  be  liablew 
Wms's  Rep.  472.  Trin.  1718.    Willis  v.  Lucas. 

15.  I  give  to  my  wife  all  my  leafe  at  S.  and  all  my  houfhold 
goods,  Jhe  maintaining  my  children j  but  if  Jhe  Jhould  marry^  then  a 
moiety  of  it  among  rny  children^  the  children  fhall  have 'no  more  than 
a  maintenance  unlefs  fhe  marrieth.  MS.  Tab.  Feb.  25th,  1725. 
Seagrave  v.  Euftace.  ^ 

16.  Devife  to  my  daughters  until  my  fon  JhaU  attain  the  age  of 
40  years,  hoping  by  that  time  my  fon  will  have  feen  his  folly.     The 

fon  dies  before  40,  the  devife  to  the  daughters  ceafes.    Devife  to 

J*  until 


Jf.  uniil  B.  Jhall  attain  40  years,  5.  dies  before  40,  A's  cftate 
Qeale%\  fecus  if  the  devlfe  be  mdA^  a  fund  to  pay  debts  ot  portions, 
which  cannot  be  raifed  until  B.  Jbatl  have  attained  his  age  ^40, 
in  which  cafe  the  word  ((hall)  is  taken  for  (ftiould.)  3  Wms'g 
Rep.  176.  Hill.  1732.    Lomax  v.  Holmeden. 


(O.   b)     What  paflcs  by  the  Words,  Refidue  of 

Eftatc. 

1.  TXEVISOR  made  a  debtor  executor^  and  devifed  feveral  Fin.  Rep. 
^  legacies,  and  the  refidue  of  all  his  perfonal  eflate  to  another  \  410.  liiii. 
decreed  that  the  executor  pay  his  debts  to  the  refiduary  legatee,  Vn^^ 
notwithftanding  there  was  no  want  of  aflets,  though  it  was  o&eft-  it'thjtby^ 
ed  that  this  cafe  was  different  from  former  precedents.  Ch.  Cafes  his  will  he 
292.  Mich.  28  Car.  2.    PhUips  v.  Philips.  gave  all  hit 

^  .  real  cftate 

and  houfhold  goodsi  &c.  and  all  his  deifts,  goods  in  (hop,  &c.  and  the  remainder  of  all  his  per« 
fonal  eftate  to  be  divided  equally  between  the  executor  and  another,  and  the  court  held,  that  tho 
debts  which  the  executor  owed  the  teftator  were  not  difcharged  but  ought  to  come  into  the  ac- 
count.—^—2  Freem.  Rep.  11.  pi.  lo*  S.C.  Mich*  1726.  Ld.  Chancellor  held  clearly  that  it 
fiiould  not  be  extindt  hut  Ibould  be  caft  in~  with  the  refidue  of  the  eftate,  efpecially  in  this  cafe 
where  debts  are  particularly  mentioned,  and  this  was  a  debt  at  the  time  of  making  the  wills 
and  that  if  the  word  (debts)  had  not  been  in,  he  believed  it  would  be  ail  one j  but  that  made  it 
more  ^ong. 

i.  A.  feifed  of  land  in  fee  and  of  mortgages  in  fee,  devifed  all  f  2QI  1 
his  lands  to  B.  and  then  bequeathed  15001.  in  legacies,  and  then  ^  ^0  J 
feys,  all  the  reddue  of  my  perfonal  eftate  I  give  to  my  executor. 
The  lands  in  mortgage  will  go  to  the  executor ;  but  had  A.  only 
devifed  his  landsj  ajid  without  giving  any  other  legacies^  and  had  be^ 
queathed  the  rcjl  of  his  perfonal  efi ate  to  his  executors,  there  perhaps 
the  mortgaged  land  fhould  pafs  to  B.  for  elfe  there  would  be  no- 
thing to  anfwer  and  make  fenfe  of  the  claufe,  **  and  the  reft,"  &c. 
for  that  implies  that  he  had  already  devifed  fome  part  of  his  perfonal 
cftate,  or  at  leaft  it  fliews  that  ne  intended  part  of  it  fliould  have 
pafFed.     Vern.  4.  Pafch.  33  Car.  2.  Winn  v.  Littleton.  1 

3.  Teftator  made  a  Jlranger^  and  no  relation  to  him  executor^ 
arid  gave  him  50/.  The  executor  in  fuch  cafe  fliall  not  have  the 
reiiduum  after  debts  and  legacies  paid  by  the  next  of  kin  to  th^ 
teftator,  and  fo  it  was  faid  had  been  decreed  in  the  like  cafe  be- 
tween Cordall  and  Cordall.  It  is  true  if  the  executor  had  been 
Tiearfy  related  to  the  teftator,  it  might  have  been  otherwift}  but 
even  in  fuch  cafe,  if  there  are  other  relations  in  equal  degree  with 
him  and  are  poor  and  indigent^  equity  in  fuch  doubtful  cafes  will 
give  the  refidue  amongft  them.  SaUc.  I2.  pl«  i.  Matthew  v. 
Courthope. 

4.  It  was  admitted  that  in  the  itvikof  the  refidue  of  a  perfonal  8Mod.i2iS. 
eftate^  if  a  legatee  was  dead  at  the  time  of  making  the  will  the  re-  Arg-contr* 
iiduary  legatees  fliall  not  have  the  benefit  of  that  legacy,  and  it  Ooodwrighc 
(hall  not   fall  into  the   refidue,   nothing  being  intended  to  pais  *  v.  Opie.-.. 
by  thatdevife  but  the  refidue  after  that  and  other  legacies  paid.  ^5°\ 

Arg,  ^^'"^^ 


in 
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y\{et^nands  Afg.  2  Vcfo.  395.  pi.  366*  Mich*  1700*  in  calc  of  Sprigg  fi 

tetur.    See    '^t'^^SB* 

S  Mod*  123.    Goodrjght  v.  Opie»  and  iti.  Wright  v«  Horne. 

5.  In  conftruftion  of  wills,  generally  the  Wofds  n^  ffi^fy  thi 
refidue  of  my  eftate^  or  the  overplus  of  my  eflate^  may  well  pais  an 
inheritance,  where  the  intent  is  apparent  to  pafs  it;  but  fuch  intent 
to  carry  an  inheritance  by  fuch  words  muft  be  very  apparent,  and 
neceffary  to  be  drawn  from  the  words  of  the  will  and  circuraftances 
of  the  cafe)  for  if  the  words  be  indifferent  to  real  and  perfonal  ejiates 
or  may  he  applied io  perfonal  alone^  there  the  heir  at  law  is  not  to  be 
difinkerited  by  the  implication  of  fuch  words,  or  by  any  implication 
at  all,  but  what  is  a  neceiTary  one.  12  Mod.  596.  Mich.  13.  W« 
3.    Per  Trevor  Ch.  J,  in  cafe  of  Shaw  v.  Bull. 

6.  A  man  having  fittled  all  his  efiate  of  inheritance  upon  his  wifi 
fir  life^  for  her  jointure,  makes  his  will,  and  thereby  devifes  feve^ 

ral  pecuniary*  legacies  to  feveral  perfons,  and  then  fays^  all  the  refi 
and  refidue  of  my  eJiatCy  chattels  real  andperfonaly  I  give  and  devife 
to  nvf  wifty  whom  I  makefole  executrix  \  and  the  only  queftion  wa% 
whether  by  this  devife  the  reverdon  of  the  jointure  lands  paifed  to 
the  wife  \  and  my  Ld.  Keeper  having  taken  time  to  confider  of  itj 
delivered  his  opinion,  that  it  did  not,  becaufe  the  precedent  andfuh- 
fequent  words  explain  his  intent  to  carry  only  his  perfonal  efiate  \  for 
in  the  firft  part  of  his  will,  having  given  only  legacies,  and  no 
land  whatfoever,  the  words,  all  the  reft  and  refidue  of  his  eftate, 
are  relative,  and  muft  be  intended  eftate  of  the  (am^  nature  with  • 
that  he  had  before  devifed,  which  was  only  perfonal;  for  having 
before  given  no  real  eftate,  there  could  be  no  reft  or  refidue  of 
that  out  of  which  he  had  given  away  none ;  then  the  words,  chat*^ 
tels,  real  and  perfonal,  explain  the  word  eftate,  and  (hew  what 
fort  of  eftate  he  meant;  and  m^ke  the  devife,  as  if  he  had  faid,  all 
the  reft  of  my  eftate,  whether  chatties  real  or  perfonal,  &c.  and  b 
confine  and  reftrain  the  extended  fehfe  of  the  word  eftate.  £qiu  - 
Abr.  2ZI,  212.  cites  Hill.  1712.  Markant  v.  Twifden. 
.  7.  A  man  feifed  of  lands  in  fee,  made  his  will,  and  thereby  ^tfvr 
feveral  legacies^  <77w/ /im  bequeathed  in  thefe  words  (viz.)  i  ^ w 
ti)e  reft  of  my  eftate^  chattels  real  and  perfonal  to  J.  S.  Per  Har- 
court  La.  Chancellor  it  was  refolved,  that  nothing  but  his  chattels 
pafled  by  the  word  eftate.  MS.  Rep.  Hill.  i|  Ann.  in  Canc# 
Anon. 

8.  A.  feifed  of  lands  in  fee,  directed  his  debts^  &^r.  to  be  paid^ 
and  gave  his  wife  power  to  fell  (if  need  he)  his  landsy  goods^  bfc 
for  payment  of  the  fame^  amd  then  to  pay  fuch  legacies  as  are  given  hy 
the  will 'y  among  which  he  ^j©^  his  faid  wife  lOQoL  to  he  by  her 
detained  out  of  the  fr/l  money  thai  coulfl  be  raifed  by  the  profits  or 
fale  of  his  eftate,  after  payment  of  his  debts.  And  the  refidue  rf 
his  eftatCy  after  debts  and  legacies  paid^  he  gave  to  his  faid  wife  £•  ^ 
whom  he  madefqk  executrix,  Ld.  C.  Cowper  was  clear  of  ppinioiif 
that  a  fee  pafled  by  devife  of  all  the  reft  of  his  eftate  to  his  wifp  E. 
.  fubjedt  to  the  payment  of  his  debts,  &c.  But  he  held,  that  where 
a  man  devifes  aU  his  eftate ^  goods  and  chatties^  .and  no  mfition  had 

been 
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been  made  before  in  the  will  of  landsj  of  which  the  tcftator  was 
feifed  in  fee,  a  fee  fimple  will  not  pafs;  but  where  a  real  eftate  is 
mentioned  before  in  the  will,  and  then  fuch  words  follow,  a  fee 
pafles.  2  Ld.  Raym.  Rep.  1324.  Mich,  i  Geo.  in  Canc« 
ClifFe  V.  Gibbons. 

9.  After  a  devife  of  feveral  pecuniary  legacies,  teftator  added  Ibid,  cites 
thefe  words,   all  the  reji  of  my  goods  and  chattels  and  ejlate^   I  ^  "^^  ^ 
devife  to  my  wife,  &c.     Decreed  that  an  equity  of  redemption  of  Eawa^rds.-^ 
a  copyhold  of  inheritance  of  the  teftator's  did  not  pafs,  but  it  fhould  The  reafon 
*o  to  the  heir  at  law.     8  Mod.  222.  Arg.   cited  in  the  cafe  of  o[^^«"^® 
Wright  V.  Horne,  as  decreed  Feb.  1724,  in  Chancey^s  cafe.  Edwards^* 

was  becaufe  the  will  began  with  pecuniary  lesacics,  which  Ihcws  that  the  tcftator  did  not  intenl 
to  pafs  the  equity  of  redemption  of  a  mortj;ag:.    Arj.  8  Mod.  224.  in  cafe  of  Wright  v.  Home. 
But  the  words,  and  other  eftate  vjbatfo^ver^  carried  other  lands;  per  Finch  C.  Chan.  Cafes 
a6i.  Trin.  17  Car.  2.    Tirrcl  v.  Page.  So  where  no  lands  were  devifed  after  pecuniary 

legacies,  the  words  were  alltU  rcBand  refidue  cfmy  eftate  andfbmttics  real  and  pcrfonalfl  give  and  de- 
vife to  my  wife;  this  docs  not  give  the  reverfion  of  lands  fettled  in  jointure  on  the  wife.  G. 
£qu.  R.  30.  Hill.  6  Ann.  Marchant  v.  Twifden.— —  Abr.  £qu.  Cafes2ii,  2x2.  S.  C.  by  the 
name  of  Markant  v .  Twifden. 

10.  A.  by  win  gives  feveral  pecuniary  legacies,  and  after  devifes 
lands  to  trimees  land  their  heirs  in  trujl^  that  they  do  and  Jhall^  by 
mortgage  or  fale  of  the  laid  premifles,  or  any  part  thereof,  pay  and 

fatisfy  his  debts^  and  thefaid  legacies  and  funeral  expences\  then  he 
devifes  tf//  his  gopds^  chatties  and  \io\xQio\i-iiMS  in  fuch  a  houfe  to 
another^  and  then  goes  on  in  thefe  words,  all  the  reJl  and  refidue 
cf  my  perfonal  ejiate  I  give  and  devife  to  my  wife^  whom  I  make  file 
executrix \  per  Cur.  the  refidue  of  the  perfonal  eftate  belongs  to 
the  wife,  in  the  nature  of  a  fpecifick  legacy,  exeippt  from  debts, 
legacies  and  funerals ;  for  though  the  perfonal  eftate  is  the  natural 
fund  for  them,  yet  here  he  has  exprefsly  provided  another  for  that 
purpofe,  by  words  of  an  imperative  fignification,  that  the  truflees 
do  andjhall^  Sec.  which  is  ftronger  than  a  bare  charge  of  them  on  hi$ 
real  eftate,  and  might  be  intended  only  auxiliary  to  his  perfonal 
eftate,  which  without  words  of  exemption,  might  be  liable  in  the 
firft  places  and  though  the  words  refi  qnd  refidue  of  his  perfonal 
eftate  are  generally  underfiood  reft  and  refidue  after  debts^  legacies 
emdfuneralsy  yet  here  they  are  relative  to  the  laft  antecedent  of  the 
devife  of  his  goods,  chatties  and  houfehold-ftuft  at  fuch  a  houfe,  and 
pafs  to  his  wife  as  a  fpeciiiclc  devife,  in  the  fanrie  manner  as  the 
next  preceding  devife  did  to  the  devifee  thereof,  and  arc  to  be  under- 
ftood  the  reiidue  of  what  he  had  not  before  particularly  devifed,  not 
the  refidue  after  debts  paid.  Abr.  £qu.  Cafes  271.  pi.  13.  Hill* 
1724.  at  the  Rolls.     Adams  v«  Meyrick. 

I X.  A.  gave  fpecifick  legacies  to  nis  daughters,  and  other  legacies  [  20  C  1 
to  others ;  then  he  gave  aU  the  refidue  of  his  eftate  /^  H^.  R.  ^c. 
in  trujl  to  increffebis  daughters  portions^   Decreed  that  this  gave  the 
.  daughters  a  fee.    9  Mod.  92.  Pafch.  10  Geo.  i.  ir;  Cane.  Anon. 

12.  A  devik  of  lancb  to  R.  B.  and  his  heirs  for  jevery  upon  con^ 
dition  he  pay  all  my  debts  and  legacies  andfunerals^  and  if  he  do  n^t 
pay  them,  then  I  devife  the  premifes  to  B*  F.  (the  defendant)  and 
her  heirs  for  ever.  And  as  to  all  the  refi  and  refidue  of  tny  real  and 
ferfonal  ejiate  whatever  not  herein  before  bcqMeathed^  i  give  and  be'- 
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pigath  to  E.  F.  and  her  hnrs\  the  devifee  J2.  B.  died  Mire  ihiJi^ 
vifoTy  fo  it  was  a  lapfed  legacy;  the  court  held  tliat  £.  F\  could  not 
take  by  the  faid  words,  ^  all  the  reft  and  Yeiidue  of  my  red  and 
^  perfonal  eftate  not  deviied  or  UnbeqUeathed,"  the  lands  devifed 
to  R.  B.  for  it  muft  be  expounded,  the  reft  and  refidue  of  the  lands 
lindevifed  at  the  dme  of  making  the  will,  and  not  at  his  deadu 
Fortefcue's  Rep.  184,  1 8 J.  P^ch.  2  Geo.  a.  C.  B.  Roe  v. 
Fludd. 

13.  Sir  Brook  Bridges  by  his  will  gives  feveral  legacies  U  his 
daughter  and  other  relations,  and  then  fcUowsthis  claufe;  I  give 
the  remainder  of  my  ejiate^  v/a,  my  Bank-Jiocky  India-Jlock^  o.  5. 

Jlocky  and  S.  a.  annuities  to  my  Jin  B.  Bridges^  and  I  do  herehf 
make  himfole  executor  of  this  my  wtU^  Vc,  Qy aere.  If  diefe  words,  viz. 
All  my  Bank-ftock,  kc.  do  reftrain  the  general  precedent  words, 
the  remainder  of  my  eftate?  King  C^  was  of  opinion  that  the  latter 
words  which  came  under  the  viz.  do  not  reftrain  the  general  words 
precedent  (the  remainder  of  n^  ejlate)  but  were  added  by  way  of 
enumeration  or  defcription  or  the  main  particulars  whereof  his  eftate 
did  confift,  and  not  to  reftrain  the  word  (eftate)  to  thofe  particu- 
lars, and  the  rather  becaufe  immediately  after  follow  the  words, 
and  I  do  hereby  make  him  fole  executor  of  this  my  will,  and  when 
he  difpofes  of  the  remainder  of  his  eftate,  it  is  plain  he  did  not  in* 
^  tend  to  die  inteftate  as  to  any  part  of  it.  Decree,  that  the  fon  was 
intitled  to  all  the  refidue  of  the  teftator's  eftate.  MS.  Rep.  Hill. 
2  Geo.  2.  in  Cane.     Bridges  v.  Bridges. 

14.  The  words  refidue  of  eftate  do  not  always  neceflarily  imply 
that  any  thing  was  before  thereout  difpofed  of  j  for  they  are  merely 
vjords  of  courfey  always  inferted  by  the  penner  of  the  will,  whether 
there  be  any  precedent  bequeft  or  not,  ai;d  in  truth  are  never  im^ 
froperj  becaufe  no  executor  can  be  (aid  to  take  more  than  the  reft* 
due,  //  being  impojjible  for  a  man  to  die  without  leaving  fome  finall 
debts  behind  him,  or  if  it  could  bejoy  the  funeral  expences  muji  always 
he  borne  by  the  executory  per  theMafter  of  the  Rolls.  4 Nov.  1738^ 
in  cafe  of  Miles  v.  Leigh. 


(P.  b)  What  paflcs  as  Incident  or  Appurtenant  j 
or  by  the  Words  Cum  Pertinentiis. 


3Le«ftt4.  I*  A  yixR.  feifed  of  a  meffuage  to  which  a  garden  and  curtitaga 
pi.  183.  ^*^  did  beiengy  and  there  was  no  way  to  the  garden  but  through 

Tuck  S. C.  *^  ^^Jf^^S^ 9  devijed  the  meffuage  to  his  fecond  fon  in  fee;  hut  men^ 
Refolved  tioued  not  thi  garden  and  curtilagOy  nor  faid  cum  pertinentiis  i  it  was 
clear^,  adjudged  notwtthftanding  that  diey  did  pafs;  for  they  agreed  clearly> 
cwtilm  ^^  curtila^  is  parcel  of  the  houfe,  but  they  doubted  of  a  gar- 
anii*^d«a  den,  becaufe  it  is  but  a  place  of  pleafure;  but  afterwards  refolved 
did  pads     that  die  garden  did  pals,  becaufe  it  is  as  well  for  neceffity  as  for 
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l^eafiir^.    dto^  E.  89,  pi.  14.  Hill.  30  Eliz.  B.  R.    Carden  v.  andWray 

Tuch  .  Ch.J.faiJ, 

it  matters 
not  wMl)^  the  cmtelage  and  garden  are  before  the  houfe  0  r  beliipd  it ;  .for  in  both  cafes  the^ 
(Kali  pafs. 

*  z,  A  Than  gave  inftnifb'ons  to  another  to  make  his  will  in  this 
fi)rmi  I  will  that  Bk  Jhall  have  my  hmje^  with  ail  my  lands  thereto 
appertaining ;  and  the  other  made  it  m  thcfe  words,  /  devife  to  A 
my  houfe  with  th^  appurtenances}  and  it  was  adjudged  that  Jt 
mould  pafs  hy  this  word  appurtenances.  For  although  that  in  late 
books  lands  fball  not  pafs  by  this  word  appurtenanjce^,  yet  there  is 
good  authority  to  prove  that  they  (hall  pais,  as  7  M.  5«  and  Ij*. 
Zi  £.  3. 18.  And  wills  ihall  be  tal^en  hjf  the  meaning.  Gouldfb. 
99,  100.  pi.  3.  Michk  30  and  31  Eliz.  cites  it  as  a  Cambridgelhire 
cafe  abqut  a  vear  before. 

3*  J.  S.  Lord  of  the  manor  of  S.  within  "which  there  is  a  place 
called  Ebley^  in  which  is  a  houfe^  andfu  ncres  cflandj  to  which  di-* 
vers  other  lands  throughout  the  whole  manor  wfTf  appertainfjig^  and 
had  ufed  to  bf  let  with  tt  iy  the  fpaee  of  69  year^^  and  had.  ahvayc 
pajfeaby  one  grants  and  under  one  rent}  J.  S.  deyifed.tbat  hi ^  brother 
^  S,  Jhouldhave  the  tenement  with  the  appurtenances  in  which  ^. 
B.  dwelt  in  Ebley  60 yearSy  rendering  4  /•  per  ann^  (the  ancient  rent 
being  451.^  but  the  houfe  and  fix  acres  was  worth  5/.  It  was  tjie 
opinion  of  the  juflices  in  this  cafe,  that  the  lands  out  of  Ebley 
mould  pafs.  Cro.  E.  113.  pi.  11.  Mich.  30  and  31  Eliz.  B.  R. 
Boocher  v.  Samford^' 

4*  A.  feifed  of  a  meflkage  and  two  acres  of  land  in  N.  and  of  Hutt.  t$* 
two  acres  of  meadow  in  Jl.  ufed  a^d  occupied  the  faid  two  acres  in  A.  s'p*u"ij 
with  his  totalis  in  N,  an^  ii)  his  will  devifed  the  meffuagCy  cum  domt"  accunling. 
bus  tsf  finguUs  pertinentiis  ad  inde  vel  aliquo  mono  fpeilantibus^  to  ly.— — Litt» 
iL  filio  fuo  ic  hseredibus  fuis  in  perpetuum,  and  for  want  of  fuch  ^^'  ^*   . 
ifliietoE.  his  daughter  for  ever.     Refolved,  that  by  the  devife  len.  s.c.  * 
cum  pertinentiis,  the  two  acres  of  meadow  did  not  pafs ;  ,but  other-  ands.p.re* 
wife  it  had  been,  if  it  had  been  cum  terris  pertinentibui,  for  then  ^"^^  ^" 
thtt  which  was  ufed  with  it  would  have  palled.     Cro.  C.  57.  pi.  i.  ^^  °*  ^* 
Hill.  2  Car.  in  C.  B,    Hearji  v.  Allen. 

5.  Meffuage  in  a  will  carries  a  garden  and  curtelage,  but  houfe  MeiTuag* 
will  not,  efpecially  without  cum  pertinentiis,  or  like  words.   %  Ch.  ^'f^^  ^'^ 
Cafes  27.  Arg.  Trin.  3a  Car.  2.  There*!  oa 

way  to  them  but  through  the  houfe.    3  Le.  314.  pL  sSj.  Hill.  30  Eliz.  B.  E«    Chard  ft 
Tuck.  *  ./ 

i 

6.  By  devife  of  a  milk  ^flone  taken  out  to  be  new  cut  (haH  pafs 
as  part  of  the  mill ^  per  Holt  Ch.  J.  6  Mod.  187.  Trin.  3  Aozu 

JB.R^ 
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(Q^b)  What  Words  carry  what  Pcrfpnal  Eftate 

and  Chatties  Real. 

!•  T  B/  his  win  gave  and  bequeathed  to  his  wife^  the  third 
'*-'•  fart  of  qll  his  goods  and  chatties.  Quaere,  if  (he  (hall 
have  only  the  third  part  of  the  goods  and  chatdes  after  the  other 
legacies  paid,  or  the  debts  paid,  or  if  ihe  fhall  have  the  third  part 
of  the  whole,  the  deht^^  ice.  not  deduced;  and  alfo  whether  the 
diird  part  of  the  debts  due  (hall  pafs  by  thofe  words  (bona  6c  cau 
faUa)  D.  59.  b.  pi.  15.  Paich.  36  and  37  H.  8.  The  Queen  v. 
Ld.  Latimer. 

2.  The  word  uttnfsls  will  not  pa(s  plate  or  jewels;  all  the  juftices 
ieemed  to  be  of  this  opinion.  D.  59.  b.  pL  15.  Pafch.  36  &  37 
H.  8*  in  cafe  of  the  Queen  v.  Ld.  Latimer. 
L  ^97  1  '^  3*  ^^  ^^^'  ^^^/^^  worth  100/.  and  is  indebted  in  20/.  and  hi* 
MmttyvfaU  fuioths  to  his  mixt  tii  moiety  of  all  his  goods  to  be  equally  divided 
l^^j«M»  Detween  h^  and  his  executors,  (he  (hall  have  goods  to  the  value  of 
lU^lS^  Jol.  D.  164.  pi.  57.  Trin.  4  &  5  F.&M.  Anon, 

of  what  rcmaita  after  debubrnd.    For  that  only  is  to  be  accouated  the  telbitor*8  which  he  hath  ultra 
Hesalieaum.    Wentw.Off.  Executoiv  250. 

Huled  that  a  devife  of  the  mmcty  of  the  perfmal  ejtauto  the  wift,  and  then  of  diverfi  l^acutamJaftm' 
•f  tht  rtmainder  to  anothe^y  gives'  a  full  motety  to  the  wife*  if  the  other  be  fomcient  to  pay  the 
flebts,  and  that  the  dd>tB  (hall  go  out  of  the  other  moiety.  Chan.  Cafes  16.  Mich.  14  Car.  a. 
M9  v«  Uaie* 

4.  A  leafefor  years  of  a  houfe  pafTes  intirely  by  a  devife  of  the 

bouje  without  other  limitation.     D.  307 «   o.  pL  69.   Hill.    14 

Eliz.  Anon. 

Sty.  ftSa.        5,  Earl  of  Northumberland  devifed  by  his  will  his  jewels  to  his  wife. 

^C.  cited    Garter  and  collar  of  S*  S.  do  not  paf8,becaufe  they  are  not  properly 

^^'  jewels  but  enfigns  of  honour  and  ftate>  and  a  buckle  in  his  bonnet 

and  buttons  annexed  to  his  robes  do  not  pafs  becaufe  they  were  an-^ 

ne}(ed  to  his  rob^  and  were  therefore  no  jewels.     But   ot|er 

obtains,  rings,  bracelets,  and  jewels,  pafs  by  virtue  of  the  faid  wilL 

Refolved  by  Wray  and  Anderfon  Ch.  J.  to  whom  this  matter  was 

referred.     Owen.   124.    26  £li«.     Earl  of  Northumberland's 

cafe. 

f«  C*  cited       6,  A*  made  leafe  for  years  of  Black-acre  and  another  leafe  for 

hlA^lX     y^^^  ^^  White-acre  and  he  devifed  all  his  goods j  plate  and  jewels 

ayt^Trin.  (except  the  leafe  of  Black-acre)  to  J,  S.     The  leafe  of  White-acre 

3  Jao,  B.  R-  paiTci  by  fuch  devife,  becaufe  the  intent  appeared  by  the  exception, 

vJfcof'Wi       y* ^ ^^'     Fitzwilli^ms  v, Fitawilliams. 

4W  tetumenti  will  f  af)  a  ie^foryevr,  if  there  are  no  other  lands  to  pafs  by  thoii>  words  in  the 
siaceexpi*efled  in  the  wiU.    Arg.  Sty.  Z79.  in  cafe  of  Sanders  v.  Rich.  But  if  there  are 

mher  lands  thi  leafes  will  not  pafs.    Sty.  %^^,  Arg.  in  cafe  of  Kirman  v.  Johnfon  cites  Baitiett 
V.jUiodeit 

7.  jf!l  bis  moveables  do  not  pafs  dehtSj  corn^  fruit  growings  Jhne^ 
nor  timbtr  prepared  for  buildings  as  the  canonius  and  civilians  hold. 
Wentw*  OS.  Executors  2  jo. 
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.    S»  A.  bequeathed  io  his  wife  all  her  apparel^  fhe  fhall  not  ha^e^ 
ts  fomc  civiJians  fay,  her  ornaments  of  gold  andjilver^  by  which  is 
meant,  as  he  takes  it,  chains^  jewels^  bracelets^  rtngs^  ^c*     But 
others  are  of  contrary  opinion,  except  they  are  fuch  things  as  are   ' 
lawful  for  her  to  wear.     Wcntw,  Off. -Executor  250, 

9.  By  bequeft  of  a  bidj  it  feems  not  only  the  bed,  bed/lead^  bed-- 
xloatbsy  but  alfo  die  curtains  and  vallance  pstb*  }Ventw.  Off. 
Executor  250. 

io«  Bequeft  of  a  coach  he  thinks  does  not  f)afs  the  horfesj  but 
j)erhdps  the  hamefs  or  furniture  of  the  coach-horfes  may  pate  as  ap- 

Jurtenant  to  die  coach;  for  fo  he  thinks  they  (hall  do  rather  than 
y  bequeft  of  die  coach-horfes  without  die  coach.     Wentw.  Off. 
Executors  250. 

11.  A  man  devifed  all  his  moveable  goods  and  chatties;  debts 
due  to  the  teftator  did  not  pafs  by  this  devife;  becaufe  debts  are 

jura,  and  cannot  be  devifed  by  thole  words.    Jo.  225«  pL'l.  Trin« 
4Car.  B.  R.  Sparke  V.  Denn« 

12.  Bj  Oideyik  of  all  n^  plate;  new-plate  purchafed  after  does 
not  paf&  But  if  I  devifcall  my  per/onal  efiatCy  and  acquire  more  and 
die,  all  pafles.  Becaufe  in  the  laft  ca^  the  intention  is  plain  by 
the  words,  that  all  the  perfonal  eftate  fhould  go  to  the  legatee. 

But  in  the  iirft  cafe  it  could  not  be  reafonably  fo  intended.    Arg.    f  208  1 
Holt's  Rep.  241.  cites  God.  Orp.  Leg.  274.  L    V     J 

13.  Ruled  that  by  the  bequeft  of  a  mciety  of  the  perfonal  ejlate^ 
where  the  teftator  )xiA  monies,  bonds,  and  a  leafe  for  years,  a  moi- 
ety of  the  leafe  paiTed,  though  it  was  objected  that  that  was  not 
UKially  reckoned  perfoxul  eftate*  Chan.  Cafes  l6.  Mich.  14  Car. 
O.  Lee  V.  Hale. 

14.  A  teftator  i&^f;/nff  IQOOL  due  upon  a  mortgage  devifed  the 
profits  (fit  to  the  defendant  for  her  livelihood  and  maintenance^  and 

afier  her  death  without  iffu$  to  the  plaintiffy  and  made  the  defendant 
executrix  and  died.  The  plaintiff*  preferred  his  bill  in  this  court  to 
compel  the  defendant  to  give  him  fecuritjT,  that  the  money  fliould 
be  preferved  to  him,  in  caff  fhe  fhould  die  without  ifTue.  The 
j>laintifF's  bill  was  difmifTed ;  and  by  Mr.  Attorney  a  mortgage  can^ 
not  be  entailedj  being  for  fecurity  of  a  petfonal  duty  and  to  go  to  the 
executor.  2  Freem.  Rep.  40.  41.  pi*  44*  Mich.  1678.  Ding- 
.  ley  V.  Dingley. 

15.  A  man  devifeth  his  houjhold  goods  and  fluff  to  his  wife^  and 
died,  having  made  his  daughter  executrix.  Ihe  queilion  was, 
whether  or  no  by  this  dcvife  the  wife  fhould  have  the  plate  that  was 
commonly  ufed  about  the  hdufe,  viz.  A  filver  tankard^  twelvw 
ftlverfpoons;  and  like  wife  whether  fhe  fhould  have  a  bracelet  which 
fhe  ujed  to  wear  and  fohu  pieces  of  old  goldi  viz.  two  pieces  that  were 
given  her  to  join  in  afne  liy  her  hujband  andjome  other  pieces  that  were 
given  her  before  marriage  by  her  godfathers  and  other  friendsy  which 
ihe  bad  kept  all  the  time  of  her  marriage. ,  Refolved  that  the  tan- 
kard and  fpoons  commonly  ufed  about  the  houfe,  will  pais  by  the 
devifeof  houfhold  goods »  and  for  the  bracelet  and  pieces  of  old 
gold  which  her  hufband  gave  her,  and  permitted  her  to  ufe  and  dif- 
pofe  of  in  his  life-chne^  it  cannot  be  intended  that  he  dciigneJ  to 
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take  diem  away  at  his  death  without  exprefi  wofdi;  and  fihce  the 

wife  might  have  difpofed  of  them,  and  have  fold  or  fpent  them^  but 

ihe  hath  not,  but  hath  been  a  good  houfewife  and  &ved  them,  they 

ihall  not  now  be  taken  from  her,  there  being  no  want  of  aflets  for 

payment  of  debts.    2  Freem.  Rep.  64.  pL  73.  HilL  i68o.  Flay 

V.  Flay. 

S.C.  cited        i6i  By  the  general- words  in  a  will  (I  dtvVe  all  my  goods j  chat^ 

ofE^?e™*'  f^/fy  tf«^  A«i(/a5i/^£#in  and  about  my  houfe  to,  &c.^  407/.  nadf 

cafe,  by        tnafiiy  in  the  houfe  Jhall'  ml  pafs  to  the  devifee,  Jhe  having  had  a 

"UiVit^  J.       f  articular  legacy  of  1200 /•  devifed  to  her  by  tbefaid  vhIL     2  Chaii* 

the  ah/rnco  ^^P'  ^9^'  3^  ^^  ^'     Sanders  v.  Earle. 

of  the  Lord  Chancellor.  Clian.  Prec.  8.  pi.  6.  Hill.  1689.  in  an  anonimous  cafe,  that  it  was 
«lecreetl  it  (hould  not  pafs  by  the  will ;  for  400 1.  is  a  confiiJerable  fiim,  of  which  thcteAator  can* 
not  be  fnppafed  to  mifcotiufaRt  of  its  being  iu  the  houfe ;  then  had  he  an  intent  tlvit  that  money 
Ihould  have  paiTed,  he  would  not  have  coached  it  under  the  general  words  (of  all  his  goods  aod 
tfttactels)  bvt  would  at  firfl  have  given  her  1600 1. 

17.  A  man  having  a  mortgage  in  fee  enters  for  a  forfeiture,  ana 
after  feven  year«  enjoyment  abfolutcly  fells  the  land  to, A.  and  his 
heirs.  The  eftate  fhall.not  be  looked  on  to  be  a  mortgage  in  the 
hands  of  A.  fo^SiS  to  make  it  part  of  the  perfonal  eftate,  but  it  ihall 
be  for  the  benefit  of  the  heir.  Veni.  271 4  pi.  267.  Mich.  1684. 
Cotton  V.  lies.. 

18.  Chymical receipts  arc  nottobe  reckoned  part  ofafreeman*5  per- 
fonal eftate.     Vern.  63.  Mich.  1&82.     Jenks  v.  Holford. 

r  2QQ  1        ^9*  •^*  P^ffeflcdof  a  term  for  years  gives  all  to  J.  S.     Per  Jcf- 

j^ .  ^j  feries  C.  it  is  fufBcient  to  pafs  the  term  if  it  were  a  term  in  grols. 

pafibyde-  Vern.  341,  pi.  333.  Mich.  1685,  in  the  cafe  of  Tbruxton  v.  the 

▼ife  of  all  Attoruey  General. 

his  f;oo!lst 

but  not  by  a  grant  of  all  his  goods.  Cro.  E.  386.  pi.  q.  Pafch.  -57  Eliz.  B.  R.  Portmw  ▼. 
Willis.— —Mo.  352.  pi.  474.  S.  C.  the  court  ii\clined  that  the  term  would  [iaii  by  the  words 
(omnia  bona)  if  there  he  no  other  circumitaace  to  guide  the  intent  of  the  tcftator.  -.*-  Goldib. 
1 2 9.  pi.  aj.  S.  C.  but  left  a  quxre. 

ao.  Perfonal  eftate  is  a  flu<£hiating  things  and  therefore  if  a  man 
devifes  all  his  perfonal  ejlate^  all  pafles,  though  after  the  publifhing 
the  will  the  eftate  incrcafes.  2  Vern.  137.  in  pi.  135.  Palcb.  1690. 
Arg.  cites  Northcot  v.  Notthcot. 

21.  A.  poflefl'ed  of- a  long  term  for  ycars^  devifes  it  to  B.  for  Ufe^ 
and  after  his  deceafe  to  C,  for  life^  2Xi^  faith  nothing  what  Jhall  ie^ 
come  of  the  remainder  of  the  term  after  tiie  deceafe  of  B.  and  C. 
The  queftion  was,  whether  the  executors  of  C.  or  the  executors 
of  A.  fhould  have  it  as  a  reverfionary  term  ?  and  it  was  argued  by 
Levins,  that  the  executors  of  C.  ftiould  have  it;  for  that  in  law,  it 
being  devifed  for  life,  the  whole  term  pafted,  and  C.  being  the  lafl: 
devifee  ftiould  have  if.  But  it  was  held  by  the  court,  that  it  fliould 
revert  to  the  executors  ofjf,  bccaufe,  it  being  exprefsly  limited  to  C, 
for  life,  it  doth  not  appear  to  be  the  intent  of  the  teftator,  that  his 
executors  ftiould  have  it;  and  they  faid,  that  (Ince  it  was  now  held, 
that  a  devife  of  the  remainder  ot  a  term  after  an  eihite  for  life  is 
good,  there  could  be  no  rcafon  given  why,  if  the  remainder  were 
not  devifed,  it  ftiould  not  remain  in  the  executors  of  the  devifor. 
But  it  was  here  admitted^  that  ify  after  the  death  ofB.  it  had  been 
2  limited 


JUmtedto  C.  and  hisafftgnsy  or  to  C  generally^  without  faying  for 
his  life ;  or  if  it  had  been  fatd^  if  C,  die  without  iffue^  then  to  a 
third pe7'fon\  in  all  thefe  caits  the  executors  of  C.  mould  have  it; 
but  when  the  teftator  gives  it  for  tiis  life  exprefsly,  and  is  filent  as 
to  the  reiiduum,  there  it  fhall  remain  wid)  the  executors  of  the  de* 
vifor.     Freem.  Rep.  272.  pL  '299.  Michf.  1697.  C.  B,  Anon. 

22.  A  devife  of  goods  to  A,  for  lifey  wifh  remainder  efter  the  di" 
ceafe  of  A.  to  B.  it  is  now  ckarly  fettled,  that  it  is  a  good  devife  to 
B.  and  that  B,  may  exhibit  a  bill  againft  A.  to  compel  him  to  give 

fecttrity  that  the  goods  Jball  he  forth  coming  ztkis  deceaie;  and  it  is  all 
dne  whether  the  goods  or  the  ufc  of  the  goods  be  devifed  for  life* 
^  Freem.  Rep.  206.  pi.  280.  Mich.  1695.  Anon. 

23.  A.  devifed  that  thefurniture  and  pidur^  of  his  three*  houfes  •  The  tef. 
4rt  B.  C.  and  D.  fhould  go  along  with  the  thr^e  houfes,  and  that  ^^/*^*"^*^\ 
his  gilt  plate  belonging- to  his  chappel  (hall  be  (blely  appropriated  to  t^'*!,]^ays 
that  life.     Adjudged  tifiat  the  plate  then  at  three  houfes  pafs.     2  took  with 
Vern.  512.  pi.  460.  Mich.  I705.    Franklin  v.. the  Countcfs  of  bimasht 
Burlington.  ^,  yjj{,^ 

Sftothtr,  Per  Lord  Wright,  though  furnitnrein  a  Inrgefenfe  mkw  in  plate^  yet  not  here  becaufo 
he  dtflinguifhes  the  chaiiel- plate  from  the  fumitiiret  and  the  platd  oi  ordinary  ufe  thnc  was  carried 
4bout  with  him  can  no  more  be  fsid  the  furniture  of  one  houfe  th.in  the  other,  and  he  me^nt  only 
the  particular  furniture  of  cacli  houfe,  fo  the  plate  vveni  to  the  executors,  and  was  afiJets.  Ch. 
Prec.  251.  S.  C.  ,  • 

24.  A*  devtfed  his  houfe  and  all  his  goods  and  furniture  therein  to 
B.  for  life  J  and  after  B's  deceafe  to  C.  and  his  heirs^  except  the  pic" 
tures  which  he  thereby  gave  to  D.  A.  had  pictures  hung  up  in  his 
houfe,  and  alfo  pictures  in  boxes,  and  he  frequently  bought  and 
(bid  pi6tures.  Per  Ld.  Keeper,  the  pliSlures  pafs  not  by  the  devife 
to  B,  but  the  e^^ception  ihall  extend  to  thofe  hung  up,  and  thofe  in 
boxes,  and  as  well  to  thofe  in  the  houfe  at  the  time  of  the  will,  as  to 

thofe  brought  in  after  the  will  made.  2  Vern*  528,  pU  482.  Hill.  F  '^qO  1 
X705.     Gayre  v.  Gayre  and  North,  &ar. 

25.  PlateihdXX  pafs  by  a  devife  o^  houjhold  goods.     2  Vern.  638.  Ch.Prec 
pi.  567.  HiU.  1708.    LiUcott  V.  Compton.  ^Sn.mc\i. 

i^oz.  in  cafe  of  JeHbn  v.  Eflfington.  S.  P.  Ld.  Keeper  was  of  opinion  that  by  a  devife  of  all 
rings  and  houfKoUi  goods,  pi  ate  ufed  in  the  houfe  did  not  pafs.  It  was  formerly  Reld  that  by 
the  devife  of  aH  the  iei\2tor's  fuj  ni^ure or  houjhold goods ^  plate  in  common  ufe  would  not  pafs,  in  r©- 
f.udit  was  but  curra  fupellex ;  but  as  the  nation  grew  richer,  and  plate  became  a  more^  commoa 
furtiiture,  it  had  been  conflrued  to  be  included  within  thofe  words.  Wms's  Rep.  425.  in  a  note 
at  the  bottom  of  the  page,  fays  it  was  tu  faid  by  the  Mnfler  of  the  Rolls.  Pafch.  1731.     Budgdea 

V.  Ellifon. S.  P.  though  parol  proof  was  that  tcflatrix  declared  her  intention,  that  it  (hould  noC 

pafs.    2  Wms's  Rep.  419. 421.  Trin.  1727.  by  the  Mailer  of  the  Rol !s.    Nichols  v.Ofborxu 

^.  A  wife  (having  authority  to  make  a  Will)  devifed  to  her 
hufband  her  gold  watch  and  aU  the  goods  which  Jhe  brought  into  his 
houfcy  and  decreed  thsLtfuch  goods  only  pajfed  as  were  then  brought  in 
not  any  brought  in  after  j  but  that  books^  jewels^  pictures  and  money 
did  not  pafs.     Hill.  Vac.  17  ii.     Dormer  v.  Bilhop  of  Sarum. 

27.  All  my  perfonal  ejiate  at  D.     Per  Cur.  whatever  perfonal  For  as  to  a 
cAate  teftator  had  there  kt  the  time  of  his  death  will  pafs,  as  coaches,  ^^^/^J"^ 
horfes,  and  whatever  he  had  there.     2  Vern.  688.  pi.  613.  Mich,  which  is 

1714.     Sayer  V.  Sayer.  always  fluc- 

tuating and 
^an^in^j  tlie  inftant  of  his  death  is  th^  only  time  to  afccrC^  it.    Midi.  17x4.  Ch.  Free.  ^94. 

%%  5.  C  , 


t 

S.  c . G.  Equ.  R.  SS.  S.  C— «— 5o  for  earrtatttfn$i  tgmag  mit  ofimds  af1>.mid  not  eU<m!iere 

ppc'  jw^  t    flator's  death  they  pais  by  tbofe  vor«,    Q»  E^^p  R.  88.  8|.  C  -?—  Ch.  Prop.  394 
S*  Vo*  &  »)•  Jr« 

28.  Ld,  C,  Cowperheld,  that  the -word  ^«M!f  pailed  aAW»«Ki 
that  the  words  feemed  at  common  law  to  pais  a  bond,  and  to  extend 
to  all  the  perfonal  eftate\  but  this  being  in  the  caie  of  a  will)  and  a  will 
relating  to  a  perfonal  eftate  too,  it  ou^t  to  beconftrued  according  to 
the  rules  of  ijie  civil  lawy  and  th^t  the  civil  law  makea  bona  mobuia^ 
and  bona  iimnfthilia^  the  membra  diwdenjtia  of  all  efiateu  The  bona 
immobilia  are  land,  bona  mobilla  are  all  moveables,  which  muft  ex- 
tend to  bonds,  and  therefore  by  the  devife  of  all  teflator's  goods  a 
bondmuftpa^.    Wms's Rep.  267.  Mich.  ^^^^  Anoo. 

29.  Devife  was  of  the  better  part  or  more  part  of  his  goods*  De« 
creed  that  he  gave  no  more  than  half,  and  nothing  is  intended  but 

*  the  firft  choice,  apd  the  better  half  and  more  part  are  fynonimoua 
terms*    Hill.  1714.  Cane.    Werrington  v.  Cotterel. 

30.  A.  deviied  to  B.  thg furniture  of  his  houfe  at  C  yet  goods  in^ 
fended  to  befent  to  that  boufty  though  every  thing  is  prepared  for  theii: 
fending  thither,  as  buying  the  goods,  and  carriers  agreed  with„  and 
the  goods  packed  up^  will  not  pafs.  Decreed  at  the  Rolls,  and 
affirmed  by  the  Lrd.  Cbancellon  2  Vem.  739..  Hill.  17 164 
Duke  of.  Beaufort  v.  Ld.  Dundonald  and  Dutchefs  of  Beau«^ 
fort 

Glib.  Equ.        31.  A.  deviled  to  B.  his  wife,  all  bis  platey  piSfuresy  houjhoU 

pTh's**    ^^^^  and  furniture^  tbatJbaU  be  at  bis  houfe  at  R.  at  the  time  of 

Geo.  I.  be-  ^"  deceafe.      A.  goes  beyon(}  fea,  and  being  there,  his  fteward 

fot  e  Che       prevailed  on  the  landlord  of  the  houfe  at  R.  to  take  a  furrender  of 

LordsCom.  the  leafe  and  the  goods  are  all  removed  to  another  houfe '^  after  this 

s!  a  in     ?^  account  of  it  being  wrote  to  A.  A.  .approved  of  it.    Thefe  goods 

I>.p.  do  not  pafs  to  the  wife.    But  had  they  been  removed  by  fraud  to 

defeat  the  legacy,  or  by  a  tortious  z&  unknoum  to  A*  flie  might 

have  been  relieved ;  per  Covraer  C.  2  Vern.  747.  pi.  654.  ifilL 

1716.     Earl  of  Shafribury  v.  Countefs  of  Shaftflniry. 

3?.  By  a  devife  of  all  a  manV  houihold  goods,  all  the  boufiold goods 
which  teftator  hath  at  the  time  of  his  death  will  pafs,  and  becauf« 
r  30 1  ]  fuch  are  always  changing  and  perifhing,  therefore  the  will  as  to  the 
perfonal  eftate  fhall  relate  to  the  time  ofte/lator*s  deaths  or  odier^ 
wife  a  man  muft  inake  a  new  will  every  day;  and  as  to  tUtte  if  com^ 
monly  made  ufeofby  the  family  the  fame  mall  pa&  as  houmold  goods. 
^  It  was  fo  held  by  the  Mafter  of  the  Rolls.     Wms*s  Rep.  421. 
Pafch.  171 1.    Mafters  v,  Sir  H.  Matters. 
Wms'sRep.       3^.  I  make  my  wifewh^le  and  file  executrix  ofallmiy  perfonal  efiate^ 
S.'cV'^*''^^'  and  my  will  is,  thztfuch  part  of  my  perfonal  eftate^  as  Jhe  JhaU  leav€ 
of  her  fuhftjhme  Jhall  return  to  myjifier.    The  intereft  of  the  per- 
fonal eftate  was  not  fufficient' td' maintain  the  wife.     Sir  J.  JekyI 
Mafter  of  the  Rolls,  as  agreeable  to  the  intention  of  the  teftatod 
and  confiftent  with  the  rules  of  law,  conftrued  and  underftoodit  thus^ 
(viz.)  I  dev'ik  the  ufe  of  my  perfonal  eftate  to  my  wife  with  a  power 
to  difpofeof  as  much  of  the  principal  as  JhaU  be  neceffaryfor  herfub^ 
fiftance^  tf  the  interejt  be  notfufficieni  for  that  purpofe,  and  hisfijier 
ta  have  the  reftdue.    And  though  the  law  by  coAftrudion  vdts  all 

the 


the  pcrfonal  cftate  in  the  executor  abfolutely,  yet  it  may  be  quali* 
fied  by  the  declared  intention  of  the  teftator;  and  an  account  was 
decreed  accordingly,  lo  Mod.  441.  Trin.  5  Geo,  Uphill  and 
Halfey. 

34    If  a  man  devifes  his  filver  tea-kettle  and  lampy  with  the  ap* 

pnrcenances^  nothing  fliall  pafs  but  the  kettle  and  lamp,  and  the  box 

-  wherein  the  lamp  was  placed,  and  not  the  filver  tea-p5t,  milk-pot, 

long',  ftrainer,  or  canilters;  refolved  at  the   Rolls,     Abr.  Equ. 

Cales  201.  Mich.  1728.     Hunt  v.  Bcrkly. 

35.  A   mun  devifed  to  his  niece  all  his  goods^  chatuhj  hou/hold 
Jtuff^i  furniture^  and  other  things^  which  then  were,  or  fhould  be 

in  bis  houfe  at  the  time  of  his  deaths  and  fometime  after  died,  leaving 
about  265/.  in  ready  money  in  the  houfc;  and  it  was  decreed,  th^t 
this  ready  money  did"  not  pafs  ;  for  by  the  words  other  things  (hall 
be  intended  things  of  like  nature  and  fpecies  with  ttiofe  before  ^ 
mentioned,     Abr.  Equ.  Cafes  aoi.   Mich.    1729,   ,  Traflbrd  y»' 
Berridge. 

36.  One  feifed  of  lands  vnfte  and  pojfejfed  of  a  term  for  years  in  A 
devifes  ail  his  landsy  ten<  ments  and  real  ejlate  in  A-  and  B,  to  y*  S. 
and  his  heirs ;  this  will  not  pafe  the  term,  efpeciaily  if  there  be 
another  claufe  in  the  will  which  difpofes  of  the  perfonal  eftate.  3 
Wms's  Rep.  26.  Hill.  Vac.  1729.     Davis  v.  Gibbs. 

37.  I  devifeall  my  houjhold  goodsy  and  other  goods^  platej  (fc*  H 
jt.  the  reftdue  of  my  perfonal  eji ate  to  B,  the  ready  money  and  bonds  do 
not  pafs  by  the  word  goods,  for  then  the  bequeft  of  the  refidue 
would  be  void.  3  Wms's  Rep.  112.  Pafch,  1731.  Woolcomb 
V,  Woolcomb. 

38.  One  by  will  gives  all  his  houjhold  goods  and  implements  of 
jioujhold.  The  mali^  bopSj  beery  aUy  and  other  viSfuals  in  the  houje 
do  not  pafsy  but  the  clocky  if  not  fixed  to  the  houfe,  ihall  pafs;  but 
not  the  guns  of  pijiolsy  if  ufed  as  arms  in  riding,  or  (hooting  game* 
3  Wms's  Rep.  334.  pi.  87.  Trin.  1734.  Slanning  v.  Style 
&  al.' 

39.  One  devifes  thefumofbOQol  South^fea-fiock  io  J.  S.  and 
the  tefiator  has  but  5 360 A  no  more  than  the  5360/.  (hall pafs;  and 
the  rieft  of  the  tefktor's  perfonal  eftate  npt  be  obliged  to  make  it  up 
6000 /•  but  it  might  be  otherwife  if  the  teflator  had  no  fiock  at  all 
3  Wms's  Rep.  384.  Mich.  1735.     A(hton  v.  A(hton, 

40.  It  is  fettled,  that  if  tnerp  96  a  limitation  truer  of  a  pfrfonal      ^ 
eftatey  afier  that  which  would  have  been  a  plain  vejled  eflat^  tally  if 

it  had  been  a  real  ejlatey  he  that  wo))ld  have  been  inti|led  to  have 

been  tenant  in  tail,  if  it  had  been  in  cafe  of  a  real  eftate^  (hall  be 

intitledto  the  abfolute property  in  the  perianal  efl'ate^  (b  thaj  it  (hall  [  302  ] 

go  to  his  reprelentatives,  axid  the  limitation  over  will  be  abfolutely 

void*     But  in  the  reafon  of  the  thing  there  feemed  to  him  to  be  a 

great  difference  between  fuch  forts  of  limiiatioj^,  that  afe  vefled  oneSj 

and  limitations  of  this  fort,  that  ;9re  contingent.    In  thofe  cafes 

where  they  are  vefted,  the  party  trui|s  to  np  event,  and  nothin?  is 

put  as  doubtful,     jfs  if  a  perfonal  ejiaie  is  bequeathed  to  A.  for  life^ 

the  remainder  to  B.  ^nd  the  heirs  maje  of  his  bodyy  and  B.  is  a  per- 

(b;i  lA  e(re,  the  remainder  to  G    The  whole  remainder  in  that  drfe 

Z4 


.302  l^etiift# 

is  'oefiii  in  B.  and  C.  by  no  poffibilit^  can  ever  take  may  part  of 

this  eftatc.  But  where  the  limitation  is  in  its  creation  a  contin* 
gent  one,  the  party  trufts  to  the  faHing  out  of  the  contingency  $  an4 
his  lordfliip's  prefent  opinion  was,  that  according  to  the  event  of 
that  contingency  the  limitation  over  would  he  good  ox  fa^d;  namev 
iy,  if  that,  which  wou}d  have  been  a  contingent  remainder  in  tail| 
had  it  been  in  cafe  of  a  real  eftate,  becomes  a  vefted  one  during  di^ 
lives  of  any  of  the  tenants  for  life,  or  if  a  pofthi;mo|i$  child,  would 
have  had  the  benefit  of  the  remainder  had  it  been  within  the  fbUufie 
Kl.  Will.  3.  then  the  remainder  over  would  be  bad;  but  if.np  (uch 
contingency  happens,  the  remainder  over  will  be  good.  Bamardf 
Chan.  Rep.  58,  59.  PaTch.  X74Q,  fcjp  ]L(d«  ^banpellor  in  ca|e  gf 
Gower  v.  Grofvenor. 


(Q^  b.  2)  What  pafles  by  what  Words,  where 
there  arc  Freeholds  and  Chatties,  or  abfolutQ 
Eftatcs  and  Mortgages,  though  in  Fee, 


.  J.    A      Seifed  in  fee  of  divers  lands  and  having , ^-*- 

Cafes  51.  r\f  ^^  to  1^1,;^^  deyifed  ^//  j^i)  la^^  ^^  j^  ^^^;^  ^^y^^    yg^ 


creed  apl  mortgaged  lands  do  not  pafs  bnt  go  tp  the  adminiftrator,  V«rnf 
cordingiy.     3.  PSich,  33  Car.  2.    Wymj  y.  X'ittleton, 

•^— iVeiit. 

3^1.  ^ir  Thomas  Littleton's  cafe»  Pafct).  33  Car.  2.  in  Cane  reports  that  L9.  Chancellor  de« 
clarcd,  that  yn  fuch  cafe  the  moitgage  would  pafs.  ■  ■  Thongh/or/tiW  do  not  pafs.  a  Vera. 
625.  lUitton  V.  Strode  Rufiel  &  al.'  .  .  ■■  Nor  though  the  equity  of  redempfipn  is  fwtthjtd  of* 
releafed  afterwards,  mX  ante-— -——I'd.  Chancellor  declared  that  if  a  map  had  but  the  trufiofa 
mjrigagt  of  lands  in  D«  and  had  other  lands  in  D.  If  he  deyifed  all  his  lands  in  p.  the  tfuft  Would 
pafs.    a  Vent*  351.  in  Sir  Thomai  Littleton's  cdfe. 

*  Vent.  3  51.       2.  But  if  A.  feifed  in  fee  of  lands  In  mortgage  to  him  In  M.N, 

ofel's' c!  ^  O-  *"^  ^^^  ^^*^^^  '^^  f^^  abfolutely  of  other  Lvls  in  M.  P.  and 
decreed  a'd  Qi  (biitthe  mortg-aged  lands  were  of  the  greateft  value)  devifedt0 
fay!:,  that  B*  all  bis  land  in  m.  P,  and  i^  or  elfewberei  the  mortgaged  lands 
o^her^.'''  In  M;  N.  and  D.  will  not  pafc,  for  the  word  (elfewhere)  like  an 
cum^nces  (^^O  ^''l  ^^^  ktoii  in  a  thing  of  a  diiTerent  nature  and  of  a  greater 
in  the  wi\i  Value,  though  they  might  fetch  in  fmall  parcels  of  lands  of  likenar 
l^tfinfcnd-  ^"^^>  and  hefides  the  will  having  charged  80L  per  annum  to  ifliie 
ednot  to  out  of  all  bis  lands  for  the  life  of  J.  S.  it  is  not  probable  that  he 
pafs  the  meant  his  mortgaged  lands,  which  on  redemption  would  create  con« 
moitRn^ed    f^^fjQ^^    'Vern.  3.  Pafch.  33  Car.  2.     Winn  v.  Littleton. 

land  [which   .         •  .       «^        •  •'«' 

is  prub  ihly  meant  of  the  reiu  charge  of  iol.  per  annum  fur  life.]  ■     %  Ch*  Cafes  51.  S.  C.  decreed 

that  the  mortgaged  lands  did  not  pafs. 

r  '^O^  1        3"  ^'^^  filfedofa  boufe  in  fee  rented  a  harn  and  Jlable  of  VzAeVy 

y  r  ^  ^  which  wa?  in  the  occupatign  of  Parker^  together  with  another  botJe 

and  this  he  was  tenant  to  for  elevt^n  years ',  and  then  he  bought  the 

barn  and ^ able  and  occupied  it  with  his  ancient  boufe  and  then  be  pur-: 

chofcs  Parker* z  boufe.    After  this  he  makes  bis  will  and  itvifes  to 

hjs 


Vt  trifb  tist  mkffkag^xobiri  be  then  dwelt,  and  the  yards^  phrdtm^ 
imd  out-^heufes  with  all  eippurteruincei  thereuiito  belonginp;  for  Ufe, 
^d  after  to  bisfin^  And  then  hie  further  Wt;^i  to  his  wife  all  that 
me£iMg4  or  tin^rrymt  which  be  furthered  ef  Parker,  with  the  gardens 
ffnd  9ther  appurtenances^  as  they  are  fituate  in  B.  in  the  tenure  and 
occupation  of  A,  B,  C.  &c«  for  her  life,  and  after  to  his  daughter  i  ^ 
find  the  queftim  upon  a  fpecial  verdi£l  was,  which  of  themJbouU 
fiave  the  barn  andJlabU^  Holt  argued  that  the  barn  and  ftable 
pifled  as  part  of  the  houfe  in  pofleifion,  becaufe  it  is  now  become 
{>art  of  the  houfe,  for  if  one  hath  an  houfe  and  purchafe  land  to  it 
wd  maizes  $1  garden  and  lays  it  to  his  houfe,  though  it  were  not 
originally  belonging  to  his  houfe,  it  is  now  become  part  of  the 
meflimge,  being  occupied  together  with  it  by  one  that  had  a  perma-> 
fient  w^te  in  the  land^  %  Crp.  121,  122.  and  the  ufing  it  and 
enjoying  it  together,  is  a  fufficient  reputation  to  make  it  pafs  for 
part  of  the  houfe,  all  pe6|de  will  take  it  as  part,  and  cited  6  Rep. 
P5.  I  Cro.  308*  Sid.  19a  His  intent  was,  that  the  barn  and 
flable  fbould  pafs  with  the  houfe  to  his  fon,  for  in  tius  partof  his 
ynW  he  &idi,  and  all  out-houfes^  fo  that  though  mefliiage  in  ftriA« 
liefs  of  law  will  carrv  yards,  backfides,  orchards,  barns,  ftablei^ 
&c.  yet  h^  ^dded  out-noufes  to  make  his  intention  {dain,  and  when 
lie  devifes  the  odier  houfe  he  omits  to  fay  out-houfes,  butiajrs  in 
ibt  tenure  or  occupation  of  A.  B.  &c.  and  the  bam  andjlabk 
tbere  not  in  the  tenure  of  A.  B*  &^*  wherefore  he  praved  judgment 
for  the  plaintifFs  i(  was  argued  for  the  defendant  by  rollexfen,  but 
the  court  were  clearly  of  opinio^  againft  him,  and  adjudged  for  the 
plaintiflF  upon  a  fpeci^  verdi£^.  Skin.  187.  pL  3.  Trin*  36  Car. 
>.  C.  B.  Anon, 

4*  I  devife  to  J.  B.  all  my  right,  title,  and  intereji  in  thop  terms 
of  years  which  i  have  infuch  a  place,  and  alfo  my  houfe  called  the 
pellrtavern,  in  which  houfe  the  tejlator  had  a  remainder  in  feem 
Held  in  B.  R.  contra  Holt  Cb.  J.  that  a  fee  palTed  in  the.  fiell 
Tavern.  Trin.  11  W,  3.  B.  R.  Rot.  113.  Moor  v.  R^wlefon. 
This  judgment  was  afterwards  affirmed  in  the  Exchequer 
Chamber. 

5.  I  make  my  wife  executrix^  and  give  her  the  overplus  of  my 
efiate.  Per  BlincoW  J.  this  will  only  give  perfonal  cftate  or  chat- 
Ues,     12  Mod.  593.  Mich.  13  W.  3. 


(R.  b)  What  paflcs  by  the  Limitation, 

How  much. 

%•    A      Seifed  in  fee  of  ^  moiety  in  peffeffton  and  a  moiety  in  rever^ 

•^^*  Jiofiy  made  his  will  in  thefe  words;  I  will  that  Af.  my  wife 

fi>allhave  to  her  ufe  and  occupation,  all  that  my  living  which  I  do  now 

^cupy  fo  long  as  Jke  do  keep  my  name  until  fuch  times  as  my  fon  J^  S. 

Jhallcome  to  the  age  of  21  years,  and  that  thenjbe  JhouUbave  the 

^  thirds 


tbirdf  rfaU  mf  living.  lum  I  mil  that  mffonj.  S»  JhO  hme  el^ 
nty  lands  in  Q  and  if  k  ^e  without  iffuij  then  I  devife  the  fiune  to 
my  daughter.  The  lives,  on  which  the  reverfion  waS)  die;  M. 
enters  and  marries*  *  The  queftion  was^  vdiedier  M.  (bould  have 
the  third  part  of  all,  or  but  the  third  part  of  the  moiety  which  A« 
had  in  poiTeffion,  or  no  part,  becaufe  flie  married  be&re  the  hdi 
age  of  J.  S.  and  fo  determined  her  own  eftate.  It  was  reiblved 
that  (he  (hould  have  a  third  part  <^  all;  for  the  firft  words  give  aU 
which  was  in  A's  pofleffion  (and  that  was  a  moiety)  during,  die  mi<^ 
nority  of  thp  fon,  and  if  file  kept  his  name  (that  is,  if  ibe  lived  fo 
long  a  widow)  by  the  words  aU  this  my  living  which  I  now  occupy^ 
and  after  marriage  or  full  age  that  ihe  ihould  have  the  thirds  $f  all 
pry  livings  which  extends  to  the  reverfion  as  well  as  poffeffion;  for 
it  is  not  referred  to  that  which  he  occupied,  but  it  is  to  his  living, 
and  in  common  parlance  kis  reverfion  is  his  living,  and  as  if  he  had 
£ud,  ail  this  £urmi  and  this  devife  to  M,  is  not  c$ntrdled  hy  thi 
w^dfubjifuent^  he  having  no  other  farm  or  living;  and  though  tbm 
determines  her  firft  eftate  by  marriage,  yet  that  does  notdefboy  the 
fiibfequent  devife*  Cro.  J.  649.  pi.  18.  Mich.  20  Jac.  B«  R. 
Rowland  v.  Doughty, 

2.  i  devife  lOO  L  per  annum  to  my  Jin  A.  and  his  wife  for  their 
refpillive  liv^sy  60  L  whereof  ta^he  paid  to  the  wife  for  the  fupport  of 
herfilf  and  her  daughteTy  thi  remaining  40L  to  ny  Jon.  Tne  fen 
dies;  his  wife  (hall  have  die  whole  100 L  per  annum.  3  Wma's 
Rep.  121.    Cowper  v.  Scot^  &  al'. 


(S.  b)    What  fhall  pafs  by  Intendment  of  Dc^ 

vifor. 

S.C.  hf  I*  A  Has  two  (bns,  B.  and  C.  and  deyiies  part  to  his  foii 
CM^in^"  -'^^  B.  in  tail  and  part  to  C.  and  fays,  if  any  ^  my  fon^ 
delivering  die  without  ijfue^  then  the  whole  lands  JhaU  remain  to  a  frranger  in^ 
the  opinion  fee,  B.  and  C.  enter  accordingly.  C.  died  without  iffue.  He 
of  the  court  ^^  whom  the  fee  was  dpvifed  entered.  Adjudged  that  this  entry 
^  Holms  V.  was  not  lawful,  and  that  the  eldeft  fon  B.  fhould  have  the  land  by 
Mcynei^and  implicative  devife.  4  Le.  14.  pL  51.  Mich,  32  £liz.  C.  B. 
feui  it  is  a     Anon. 

very  itrong 

cafe.— — S.  C  cited  in  S.  C.  by  Raymond  J.  in  his  argument.    Raym.  454. 
See  Remainder  (F)  pi.  3.  and  the  iMte  there. 

Cro.JE.525.       2.  Devife  to  his  fon,  and  if  he  dies  without  ijfue  or  before  21. 

Soulf  V  ^^^^  ^^  '^^'^  remain  to  B.    1  he  fon  has  iflUc  but  dies  before  21. 

Gerard.  Adj^udgcd  his  ifTue  (hall  have  the  land  and  not  the  remainder-man, 

s.  c.  ad-  and  (or)  there   was   conftrued  for   (and.)     Mo.  422.    pi.   590. 

iudscd.-  i^ich.  37  &  38  Eliz.     Sowell  ^v.  Garret. 

Gan^rd  v.  Soiile.  S.  C.  atljudged  an  rft  '.e  tail  in  the  fon.— In  fuch  ca^'eB.  Ihall  rake,  cited 
ft  Vcrn.  377.  as  adjudged  in  the  cfife  of  Jenning  v.  Hcllicr.— Per  Hole  Ch.  J..according  to  a  Vera, 
rd  denied  Cro«  xaMod.  277.  Hill.  11  \V.  3.  in  Hilier  v»  JeuniOj^s. 

3.  Devife 


3.  Devife  ^a  ierm  of  years  to  a  man  and  his  heirs\  adjiudgod  that 
the  dtvlfii  Jhall  have  the  whole  term^  for  though  he  canj(iot  take  it  bv 
the  words  of  the  will,  according  to  a  legal  conftrudion,  yet  (ince  it 
appears,  that  the  teftator  intended  that  the  legatee  ihould  have  whsit 
cftate  he  had  in  die  term,  it  (hall  go  to  him.  2  And^  17.  pi.  lo.  in 
Cafe  of  Lowen  v.  Bedd. 

4*  Qaujula  d\Jiri£lionts  is  not  fufficient  in  a  g^ant  to  cxeaie  a  K07  71. 
rent'y  otherwife  in  a  devife.     Mo.  592.  pt.  798..  Trin.  40  EUz,  S.Cwhert 
C.  B.     Kingfwell  v.  Cawdry.  ^XTtTlL 

tfifi  a  rati  of^os.  ptr  amium  wi  of  all  my  lands  m  ff»  with  M  claufe  of  Sftrefi^  papihie  yutrly  M  tb*  mfiui. 
ftafii.  Per  Cur.  this  it  a  good  devife  of  a  rent-charge  by  tbeie  words,  ttnth  a  ckmfi  of  dijir^i  \  be- 
CX0X9  of  the  inteot  of  the  devifor  insiviag  of  a  remedy,  and  means  to  como  to  that  rent 
ctoge. 

5^  Where  the  intention  is^^rr/f  and  not  declared,  the  fecrct  in-  F  -JOC  1 
tent  muft  give  way  to  the  legal  intent.  Sec  Chan.  Cafes  239*  ^^  ^  ^^ 
Mich.  26  Car.  2.  in  Cafe  of  Cox  v.  Quantock* 

6.  Devife  is  of  rent-<hargeJor  life  out  of  a  mortgage  in  fee^  tiie  Vem.  R. 
mortgage  is  redeemed.  It  was  (aid  that  in  fuch  cafe  every  one  (hould  ^^b^J^"'j 
)iave  part  of  the  money  pro  rata  according  to  their  feveral  interefts.  BarnHh, 
Vem*  R.  4.  Pafch.  33  Car.  2.  in  cafe  of  Winn  v.  Littleton.  thattenaoc 

••  forUffr 

fliall  have  one-third,  and  remalnder*man  two-thirds. 

7.  Devife  ta  Aa  andB*  bis  daughters  and  their  heirs<i  equally  to  he  »  jo.  typ 
divided  between  themj  and  iff  eye  they  happen  to  die  without  ijfuey  s.c.andB» 
then  he  devifed  to  F,  a  nepheu^f    The  two  daughters  having  fevc-  J^**  ^f 
ral  ellates  by  moities,  one  of  the  daughters  dies,  her  part  remains  man,de^ 
to  her  fifter  by  way  of  crofs  remainder.    Raym.  452.  Mich.  33  implicatioiu 
Car.  2.  B.  R.    Holmes  v.  Meynel.  rS^i^oh 

Cb.  J.  in  delivering  Che  opinion  of  thr  court,  the  words  (if -they  die  without  iffiie)  cannot  be  cbO'- 
ilnied  otherwife  without  violence  to  the  intention  of  the  devifor ;  for  then  he  gave  all  his  landf 
to  F.  which  imports  that  both  Ihall  come  at  one  time,  which  canno^be  till  both  the  daughters 
are  dead  without  iffue,  unlefs  by  the  death  of  one  without  iffue  the  other  (hould  lofe  her  moiety, 
which  cannot  be  thought  to  be  the  intention  of  the  devifor— •——Pollexf.  425.  to  435.  Maynell 
T.  Read*  S.  C.  adjudged  a  crofs  remainder  between  the  daughters. 

8.  Devife  to  his  wife  of  600/.  to  be  paid  to  A.  in  full  for  the 
purchafeoffuch  lands  already  fettled  on  the  wife  for  life  for  jointure, 
the  lands  were  not  fettled^  Adjudged  no  devife  of  them.  3  Levi 
259.  Trin.  i  W.  &  M.  in  C.  B.   Wright  v.  Wivel. 

9.  A.  deyifes  100/.  to  B.  and  by  will  releafes  to  B,  all  debts  and 
demands^  and  afterwards  y/.  lends  B.  100/.  Whether  this  100 1.  is 
releafed  by  the  will?  Per  Cur.  If  the  executor  can  recover  it  at 
law  he  may;  we  will  not  take  away  his  remedy  if  any  ha  hath,  nor 
will  give  him  any  aid  in  equity;  and  therefore  decreed  paytnent  of  the 
legacy^  and  difmifled  the  crofs  till.  2  Vem.  136.  137.  in  pi.  135, 
Pafch.  1690.     Roberts  v.  Bennet. 

10.  General  words  in  a  will  may  be  qualified  by  fpecial  words 
fubfequent,  and  (hall  not  be  conftrued  to  fubvert  the  intention  of 
devifor  explained  by  fuch  fubfequent  words.  See  Skinn.  632.  pL 
J.  Hill.  7  W.  3.  6.  R.     Dalby  v.  Champemoon. 

11.  One  on  ihip-board  intitUd  to  part  of  a  confiderable  leafe-' 
hold  ejl ate  by  the  death  of  his  father,  which  he  knew  not  that  he  had 

any 


isr.     ■ 


39$  DetolfCt 

miy  rigit  Uy  made  bik  will  at  lea,  and  4^IJidh  bis  motitr  (ifHv* 
fag)  hisringSy  and  makes  A.  his  executor^  and  devifes  to  J.  his  red 
box  and  all  things  elfe  not  before  bequeathed^  This  pafles  not  tbe 
teafehold  intereft,  or  what  die  teftator  did  not  know  he  was  intitled 
to,  but  (hall  not  be  reftrained  to  fuch  things  as  were  on  board  the 
ftip  or  things  ejufdem  generis  xvith  thofe  abovementioned*  And  it  is 
Hkewife  cdnfiderable,  that  the  executor  was  a  mere  ftranger, 
whereas  |he  teftator  had  brothers  and  fifters,  and  the  Mafter  of  the 
Rolls  decreed  him  to  be  only  as  a  truftee  for  them  as  to  the  furplus 
but  ^th  refpe^t  to  the  rings,  &c.  given  to  the  mother,  that  tfaejr 
were  lapfed  legacies  by  her  dying  in  teftator's  life-time,  and  fhoula 
therefore  fell  to  the  executor.  Wms*s  Rep.  302.  Hill.  X71S. 
Cook  V.  Oakley. 

12.  A.  devifed  alibis  perfinal  eftate^  and  the  produce  thereof  t$ 
B.  dnd  if  B.  d}es  ivithin  age  arid  without  ifTuej  then  he  gives  tbe 
perfonal  eftate  to  J.  5.  It  was  held  by  the  Mafter  of  the  Rolls  that 
the  intereft  money  of  what  fhall  be  made  of  the  perfonal  eftate 
does  in  all  events  belong  to  B.  and  Ihould  be  put  out  from  time 
to  time  for  his  benefit;  and  if  he  die  within  age,  and  unmarried 
without  iiTue,  J.  S.  (hall  onlv  have  the  principal  money  or  capital. 

f  \0$  1  And  upon  appeal  to  Ld.  C.  Parker,  his  Lordmip  was  of  the  (amc 
opinion.     Wms's  Rep.  500.  Mich.  I7i8.  Tiflen  v.  TiflTen. 

13.  A.  by  will  dire£}sy  that  B.  Jhali  continue  to  live  at  his  boufe 
at  u  and  that  H.  thefon  of  B.  Jhall  cohabit  with  B.  there  in  the 
fame  jnanner  as  he  then  did  with  A.  and  that- B.  Jhould  be  at  tbe 
charge  of  houfe^keepmgy  fervants-wagesy  and  ^eh-'horfes  to  the 
number  that  A.  maintdined\  and  to  enable  B.  fo'to  do,  A.  direded 
1200I.  a  year  by  quarterly  payments  to  ht  paid  to  B.  for  her  IVky 
and  that  if  H.  marry  and  B.  (hould  think  fit  to  live  firom  him  and 
to  quit  the  houfe  and  furniture,  then  B.  was^  to  have  250 1.  a  year 
for  life.  H.  married.  Lord  C.  Parker  faid,  he  admitted  that  H. 
might  live  at  the  •houfe  at  C.  with  B.  as  he  had  done  with  A. 
but  if  he  would  live  there  with  a  greater  nujnber  of  fervants  or 
horfes  than  were  therein  A*s  Jife-time^  his  Lordfhip  tnought  that 
B.  was  not  bound  to  maintain  them,  hut  was  only  to  maintain 
him  in  the  fame  plight  and  manner  as  A.  did,  and  that  there 
fliould  be  no  abatement  out  of  the  1200/.  in  cafe  of  A*s  ahfence  any 
more  than  in  cafe  of  his  death.  Wms's  Rep.  600.  604.  Hjll. 
1719.  Blackborn  V.  Edgley. 

14.  A.  i.Q,V\{tdfthat  &  Jhould  continue  to  dwell  in  his  houfe  at  C, 
and  that  H.  her  fon  Jhquld  dwell  there  with  hcr^  and  gave  B.  1200 /. 
a  year  annuity  for  the  charge  of  houfe  keepings  and  in  cife  H*  Jhould 
marry  ^  and  B.  jhould  think  fit  to  live  from  him^  and  to  quit  the  houh 
and  furniture^  then  A  was  to  have  250  /•  a  year  for  life.  Ld.  C. 
Parker  held,  that  the  furniture  of  the  houfe  at  C.  \s  not  to  be  fold 
while  B.  ftays  there ;  for  the  words  above  (hew  that  (he  was  to 
enjoy  them  until  fuch  time  as  (he  (hould  quit  the  houfe  and  goodst 
But  he  (aid  that  the  words  are  not  ftrong  enough  to  carry  the 
goods  as  heir-looms  with  the  houfe  after  B.  (hould  quit  it  or  die, 
\>\xt  then  they  (hall  be  (ubje6l  to  the  trufts  of  the  willf  Wms's 
Rep.  6oo.  Hill.  1719.  Blackborne  v.  Edgley, 

15-  A* 


15.  A.  having  a  daughter  his  only  child  married  to  -  N*  by 
whom  ihe  had  three  daughters,  by  will,  after  feveral  devifes  c^ 
real  and  perfonal  eftate,  gave  the  nfidtu  of  his  nal  and  perfonal 
eftate  U  trujlets^  their  beirsy  executors  and  admniftrators^  in  tru/t  to 
pay  and  apply  the  produce  and  intereft  thereof  for  the  mainUnance  and 
benefit  offuch  of  hts  grand-children  by  his  /aid  daughter  as  Jhould  be 
living  at  the  time  of  hif  deceafe^  until  they  Jbould  be  21,  withotit 
maidng  ^y  further  difpofition,  except  that  he  directed,  that  if  all 
bis  truftees  die^  N,  the  father  Jhould  be  a  trufleep  The  queftio^ 
was,  i^ether  the  grand-daughters  by  theTe  words  fhould  have  the 
furplus  itfelf  by  thefe  words,  or  that  the  fame  (hould  be  diftributed 
among  the  next  of  kin,  as  to  the  perfonal  eftate  and  the  real  eftate 
todeicend  to  the  heir  at  law,  and  the  rather  becaufe  a  proviiion 
was  made  for  them  by  the  marriage  fettlement.  Ld.  C.  Mac* 
clesfield  held  that  the  intention  waS  moft  plaiq  that  the  grand- 
childrefi  fhould  have  the  furplus  after  they  are  21,  and  (aid,  that  by 
the  vefting  it  in  truftees,  all  was  given  from  the  heir  at  law  (the 
daughter)  which  A.  would  not  have  done,  h^  he  intended  any 
thing  to  remain  to  her,  and  that  to  help  this,  the  word  (produce) 
fhall  be  taken  in  the  larger  fenfe,  and  dien  Will  fignify  whatever 
the  eftate  will  yield  by  fale  or  otherwife,  and  that  it  cannot  be 
intended  that  N.  the  huft>and  and  plaintiff,  by  being  made  ixuftee^ 
was  to  be  fo  for  himfelf,  or  for  what  himfelf  would  be  intided  to^ 
fhould  It  come  to  his  wife,  2  Wms's  Rep.  194.  Mich,  1 723. 
Newland  v.  Shephard* 

i6,  A  perfon  pojfeffed  of  a  term  efyears^  and  a  fortune  in  money, 
made  his  will,  and /^  all  of  his  children  pecuniary  legacies  payable 
at  different  tim^s ;  and  after  the  deceafe  of  his  wifty  he  devtfed  one 
moiety  if  the  term  to  his  fon  B»  and  the  other  moiety  to  his  fin  %  and  ^ 

then  came  this  clade,  and  if  any  of  my  children  die  before  their  por-^  [  3^7  J 
tion  becomes  payable^  then  that  to  fall  equally  between  ny  wife  and  the 
furviving  children.  B,  died  in  the  life  of  the  wife ;  fo  the  queftion 
was,  whether  his  jnoiety  of  the  term  mould  be  divided  among  the 
wife  and  furviving  children  ?  It  was  refolved,  that  as  in  common 
parlance  portion  is  not  faid  of  a  term,  and  there  being  pecuniary 
legacies  on  which  it  may  operate,  the  word  (payable)  ihall  be  ap- 
[Jicable  to  and  be  confined  to  that ;  this  contingency  of  his  wife's 
dying  might  happen  when  the  fons  were  very  old,  and  long  after 
the  money  became  payable,  and  the  fons,  by  this  contingency 
hanging  over  them,  could  not  difpofe  of  then:  inteieft  for  the  ad- 
vantages, or  perhaps  the  neceffities  of  their  families,  which  would 
therefore  be  to  their  prejudice,  which  could  not  be  fuppofed  to 
be  done  by  a  &tber.  Set.  Cafes  in  Cane,  in  Ld.  King's  time. 
xa,  13.  Pafch»  1 1  Geo.  Richards  v.  Cock. 


{S.b.2) 
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(S.  b.  2)     What  fiiall  pafs  by  Intendment  of  Dc* 
vifor,  where  there  are  Words  of  Reference. 

by  Gtwd^,  r.  A  Man  after  the  ftatute  of  27  H.  8.  devifes  that  bisfeoffut 
3  U.  167/  "^  Jhouldjlandjiifad  to  the  ufe  of  A.  in  fee-^  though  there  were 
in  pi.  xi8«  no  feoffees^  nor  could  be  any  to  his  ule,  but  me  teftator's  intent  was 
^**  *^       Aat  A.  (hould  have  the  land,  and  fo  it  was  adjudged ;  cited  \yj  An- 

derfon.  PL  C.  523.  b.  Hill.  20  EHe.  as  Lingen's  cafe. 
Cro.  J.t44«  2.  A  man  makes  a  grant  of  fever al  rent-charges  by  fever al  deeds 
Moiineox  fi^  J^^^K^^ f'^^h  and  never  executes  it  by  livery^  fcfr.  and  afterwards 
v.Moli-  devifes  by  his  will  that  bis  younger  children  fiall  have  the  inherit-^ 
jieux.  Hill,  ances  according  to  the  feveral  writings.  Refolved  that  though  Ac 
the^ci^'  deeds  and  writings  were  not  parcel  or  part  of  the  will,  but  another 
andS.p!  matter,  yet  that  reference  being  to  the  'matter  in  the  deed,  is  a 
refolved  ac.  good  devife  of  the  rent-charge  within  32  H.  8.  Noy.  117.  Mol- 
«^^;«1?-     lineaux's  cafe. 

cited  by  Noy.  Arg.  ?alm.  134.  as  adjudged;  and  that  this  juds;inent  was  afterwards  rererfed, 
but  not  fnr  the  matter  in  law,  but  default  in  pleading.  Comyns's  Rep.  460.  Mich.  S 

Ceo.  a.  in  th*  Exchequer,  it  was  admitted  Ars.  that  where  a  deed  is  not  efiieQual,  aad  after- 
wards the  teftator  by  his  wiU  deviies  to  the  uies  of  the  deedy  the  eftate  may  pais  by  the  will* 
though  it  fhaU  not  pafs  by  the  deed,  as  if  the  will  devifes  with  reference  to  a  feoffment  where  tui 
livery  was,  or  to  a  bargain  and  fole  where  no  inrolment  was,  or  to  a  deed  by  w^hich  a  fine  is 
agreed  to  be  levied  to  foch  ufes,  and  00  fine  is  levied,  ihere  the  eilate  pafles  by  the  will,  which 
has  reference  to  the  deed  (as  the  cr\fe  was  Salk.  %%$*)  although  it  could  not  otherwife  pafs^  but 
no  other  eftate  (ball  pals,  only  fuch  as»would  pafsj  if  livery  or  inrolment  had  been  roade>  or  a 
fine  levied* 

3*  Devife  of  all  his  lands  to  A*  to  his  wife  for  life,  and  alfo  his 
latids  which  he  purchafed  of  &  to  his  wife  for  life,  and  after  die 
deceafe  of  his  wife,  he  gave  the  faid  iands  to  one  of  his  fons  and 
his  heirs.  .The  queftion  was,  whether  the  fon  fliould  have  all  the 
lands  devifed  to  the  wife,^  or  only  thofe  that  were  laft  mentioncid  I 
And  it  was  adjudged  in  the  ^rand  feffions  t^  aU  fhould  pafs* 
And  upon  error  brought  here  it  was  agreed  Arg.  that  if  the  will 
had  (aid,  ^  all  the  (aid  lands  to  his  fon  and  his  heirs,''  it  would 
have  extended  to  the  whole  i*  and  it  was  faid  that  diis  is  the  (ame, 
becaufe  indefinitum  aequipoUet  univerfali.  £tadjomatur«  Vent« 
368.  Mich.  35  Car.  2.  B.  R.  Carnage's  cafe.  ~ 

4.  A.  feifeii  in  fee  of  lands  in  ^\^  and  Y.  and  other  lands,  and 
having  ifliie  two  (bos  B.  and  C.  upon  B's  marriage  ietdes  part  of 
wnciuikd  ^^^  ^o  *«  "f«  ^^  B.  /or  liCp,  then  to  M.  intended  wife  of  B.  far 
that  by  ^  life,  then  to  B.  in  tail,  remainder  to  B*  in/ee,  and  Y^  fettles  Blactf 
tbefe  ge-  Green  and  White  Acre  to  himfelf  for  life,  then  u  B.fer  Ufoy  with  a 
Bi^^°^*  ^rw^  topreferve  contingent  remainders^  and  then  tofirfl^  t^c.  fons  of 
Green  and  B.  in  tail  male;  and  in  like  manner  to  Q  remainder  to  the  rigbt 
White  Acre  heirs  of  K     A.  dies ;  5.  has  UJiie  H.  a  fon^  and  %  and  K.  daugb^ 

t^TaJ'i^'  ^^">  ^^^  ^y  ^?^  ^'^iff^  ^*'^  ^"  ^"^y  tememertts,  hereditaments  te 
defcaidetito  truJiceSy  to  raifc  portions  and  maintenance  for  bis  daughters^  and 
J.  and  K.      after,  in  cafe  A  died  without  ijfucy  he  devifed  all  his  landsj  &r.  ex^ 

'^tri"  ^^^-^-  ^  ^«^'^*  ^^  /•  *''  daughter  in  fec^  and  then  he  devifed  L. 

9  ^  L*ani 
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X»  tnd  T.'  U  IL  tM/ee^  and  then  recited  that  whereas  be  ktm  fefpj  and  fiAers 
pf  other  landsy  Wr.  and  in  the  end  of  his  will  takes  notice,  that  tis  ^[^^'^-^^ 
/other  had  requeued  that  Blacky  Green  and  ff^ite  Acre  Jbeuld  go^  ment^acf ' 
for  want  of  iflue  male  of  B.  and  C«  te  D*  their  coufin,  aOid  that  cordingiy 
therefore  he  devUis  that  it  be  oUerved,  and  requefts  C  his  brother  ^^^^  ^^* 
to  ad  accordingly,  and  dies,  and  H.  and  d  die  witbput  i£ue^  and  nb  thaVk 
Holt  Ch.  J.  who  declared  die  resolution  of  the  court,  held,  that  feems  ther 
though  B,  had  only  a  dry  reverfan  in  Blacky  Green  and  fVhite  Acrty  were  as  ex. 
yet  it  pafled  by  the.  generality  of  the  word  (all  his  land,  &c.)  but  in  ^r?^  u5l 
this  cafe  the  expofition  ought  to  be  according  to  xhtfpecial  words^  and  not  de. 
according  to  Altham's  cate,  8  Rep.  otherwise  fpecial  words  would  ^*^<^  ^  ^l!, 
be  rgeSed,  and  that  (all  his  lands,  &c.)  ought  to  be  expounded  by  ^^1^^^ 
the  fpecial  words  of  recital  (whereas  he  waf  feifed  of  other  lands,  wards.] 
kc.)  and  alfo  that  Blacky  Green  and  White  Acrey  zo\Ait^ot  he  cenh-  l^td.  635. 
prifed  within  thewordsy  all  his  landsy  tffc.  for  all  the  lands  which  he 
.gave  to  his  truftees  for  raifing  portions,  he  gave  after  the  portions 
raifed  to  ike  fame  truftees  to  the  ufe.(as  to  all  but  L.  L.  and  T«)  « 
vt  fupra,  now  Black,  Green  and  White  Acre  cannot  pafs  to  the 
truftees  by  this  devife ;  for  B*  was  hut  tenant  fer  life  of  Blacky 
Green  and  White  Acroy  and  on  his  death  went  to  H.  his  fon,  and  fo 
did  not  intend  more  to  20  te  his  daughters  than  he  could  devife  to 
Us  truftees,  and  the  recttal  of  his  father^  s  requeji  at  the  end  of  th«  r 

ivill,  declared  fuUy  his  intent,  and  that  the  court  ought  not  to  ad- 
judge fuch  general  words  contrary  to  fuch  intent*  Skin.  631. 
iiilL  7  W.  3.  B.  R.  Dalby  v.  Champernoon. 


(S.  b.  3)     What  ihall  be  faid  Accumulatire  Le- 
gacies or  Devifes.  _ 

t»    A  Rent  charge  waB  devifed  to  the  wife  in  Eeu  of  jointure  and 
^^  dower,  and  an  implicit  dev^e  of  the  lands  to  her  by  the 
fetme  will    Decreed  flie  ihall  only  have  the  rent  charge.     2  Chan« 
Jlep*  63.  23  Car.  2«  Kemp  \ .  ^emp. 

2.  C.  by  her  will  nve  the  platntiflTs  lOoL  a«piece,  and  after- 
iRfardsL  by  a  codtdl  annexed  to  her  will^  gave  the  plainttiFs  100 1. 
a-piece.  This  court  with  the  judges,  on  reading  the  faid  will  and 
codicil,  were  of  opinion  and  iatisfied,  that  the  (aid  legacies  in  the 
fidd  will  iuid  codicil  mentioned,  are  not  one  and  tha  lame,  but 
diftinft  and  feveral  legacies  of  200  L  and  decreed  the  defendants 
'to  pay  the  iame  to  l^e  plaintiffs.  2  Chan.  Rep,  70.  24  Car.  a* ' 
Wallop  V.  Hewett. 

3*  A.  tequeatbed  looo  /.  to  every  afier-bom  ^hiU;  afterwards  a^ 
Ion  is  bom.  A.  adds  a  cliufe  wimhis  own  hand,  appointing  his 
executor  to  raife  4000  /•  out  of  the  profits  of  fuch  an  eftate  for  tbi 
portion  and  benefit  of  his  little  infant  (as  h^  called  himj  and  after* 
wards  declared  ne  had  left  the  plaintiff  (the  "after-born  ion)  5000 L 
and  decreed  accordingly,  though  it  was  objeiSeJthe  conftru£lion 
would  be  very  ftrange  to  have  one  portiors  as  a  child  borny  and  ano--  [  3^9  J 

ther 
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Air  as  a  ebild  unbmu    Fin.  Rep«  267*  Midu  16  C$tt.  i.  Wini* 
ham 'V*  Windham* 

4*  A.  devifes  ^00  /•  U  tbt  cbiU  bi  Jbatt  bave  at  ins  dtatbt 
Afterwards  A.  has  thru  childnn*  He  makes  a  csdki/y  and  gives 
t9  iocb  200 /•  a-piict.  The  devife  being  without  words  iignifying 
the  fiune  to  be  of  their  portions,  and  ttiuere  being  nothing  one  w;^ 
or  other  to  revoke  or  affirm  the  former  gift  of  300 1.  it  ihall  be 
taken  by  vm  of  accumulation,  and  the  cjiildren  (hall  have  bodi 
liq;acies.    Chan.  Cafes.  301.  Mich.  28  Car.  2.  Pit  v.  Pidgeon. 

5.  The  hufband  devifid  zooo/.  to  his  tuifry  and  about  pvt  years 
afiir  hi  wnts  a  codicil^  reciting  that  hi  had  given  her  1000  /.  by  bis 
tviU',  and  by  that  codicil  he  i^^tv^  her  1606 /•  decreed  (be  {hall  have 
that  fum,  and  not  bdtb.  Fin.  Chan.  Rep.  290.  Hill.  29  Car.  2. 
London  (Mayor)  v.  Ruflel,  &  al'. 

6.  Baron  devifes  his  goods  and  lOOO  I.  to  his  wify  and  after* 
wards  by  a  codicil  reciting  his  having  by  his  will  given  her  loool. 
hi  new  gave  her  1600  L  and  whatfoever  was  in  his  former  will,  and 
that  his  former  will  fhould  ftand  in  force,  notwitbftanding  diis 
codicil.  Decreed  that,  befides  the  g^Kxls,  the  wife  ibould  only 
bave  x6oo  I.  Fin.  Rep.  290.  HilL  29  Car.  2.  Governors  of  the 
London  Hofpitals  v.  RuiTd,'  Gouge>  &  al'. 

•  Chan*  J,  Devife  was  by  will  to  B.  of  $QoL  and  after  by  a  todkilasH 

S  *?  de^     wwi/  to  and  made  part  of  her  ivili,  Jhe  fays^  Lgive  to  B»  500  /.  in 

creed  ac'     fiver\  and  then,  after  two  legacies  given  to  two  odier  peribns,  fiie 

cotUingiy.    devifed  to  C.  (to  whom  (he  had  given  by  her  will  a  jewel)  100 1* 

more  than  I  have  given  her  by  my  will.    Decreed  that  B.  have 

lOOOl.  and  die  executors  to  pay  it  at  a  day  certain,  and  if  they 

Ailed  to  pay  it  on  that  day,  then  to  pay  intereft  for  it  from  that 

time.    Fin.  Rep.  294.  Pafch.  29  Can  2.  Kev^port  v.  {Slinaftoa 

and  Lawfon. 


(T,  b).    Who  (ball  take  by  wrong,  or  Jcoperfed^ 
or  uncertain  Defcription  of  th^  Peifon. 

■  • 

* 

1.  A  Man  has  ifTue  two  daughters.  Amy  and  Agnes,  and  by 
'**  continuance  Amy  was  called  Aenes \  the  fether  devifed 
to  his  daughter  called  Agnes^  and  adjudged  tha(  Amy  (ball  have  the 
legacy,  becaufe  Amy  was  called  Agnes,  and  the  other  is  Agrus  in 
iruthy  and  is  not  enable  by  the  name  of  bis  daughter  called 
Agnes.    Mo.  230.  cites  5  E.  3. 

2.  A.  devifed  land  to  the  wife  of  J.  S.  J.  S.  dies,  fhe  takes  to 
fiaron  J.  D.  A.  dies,  fhe  ihalf  tsJce  the  land,  and  yet  at  the  death 
of  A.  fee  is  not  the  wife  of  J.  S.  but  of  J.  P.  Arg,  PL  C.  344.  b. 
Trin.  lb  Eliz.  in  cafe  of  Brett  v.  Rigden. 

3*  A  devife  was  made  to  the  Major  Chanikirlain,  and  governors 
wf  the  hofpital  of  St.  Bartholomew  i  whereas  they  were  incorporates! 
by  another  name^  yet  the:,  devife  held  good  by  Djrer,  Wefton  and 
M anwood,  for  it  (hall  be  taken  according  to  the  lAtcnt  of  the  de- 
vifor.    Ow.  35.  Mich,  13  &  14  Eli»*.  Anonu 

^  4.Devife 


4*  Devife  to  Jl.  ddcft  fon  of  Bi  where  hU  nanu  is  CyetC  fhaH  Ow.  ^5. 14 
tike,  becaufe  there  is  fuflScient  certainty;  ber  Wcftoii.  3  Le*  i8.  ^^^*-^  ,^» 

pi.  44.  Hin.  14  Eiiz.  G.  B.  ;i:^: 

S.  p.  by  WeftoQ  in  totidem  verbis^  and  feems  to  be  fame  tafe.  ■  Ow.  ^5.  by  Wbfton.  S.  C. 
and  S.  P.  becauie  the  other  words  do  make  a  fuAcient  certainty.  ■  Fm.  Rep«  403.  HiU..3x 
Car.  a.  Piccaime*  ▼.  Brace,  &  al.  S.  P.  accordingly."  Ibid.  Marg.  fays,  that  it  is  in  tl.« 

civil  law ;  as  for  ioftauci^  whete  the  teftator  devifed  lands  or  tenements  by  a  wrong  name,  if  this 
miilake  appears  otherwife  by  circumllancesy  fo  that  the  will  of  the  teftator  may  be  fu&ciently 
knawuf  the  legacy  Ihall  have  its  l^e^t,  though  the  trud  name  is  miftaken  i  cites  Domat 
J  ToU  54. 

6.  If  /  have  two/ons  named  y.  and  /  devife  my  lands  or  limit  a 
remainder  to  J.  my  fon-,  the  law  will  conftrue  this  devife  to  extend 
to  J.  my  vounger  ion,  for  without  devife  or  limitation  xdj  eldeft 
fon  Oxould  have  it.  But  if  afiranger  hath  two  fins  known  by  the 
name  of  A,  and  T  devife  lands  to  A.  fon  of  the  ftranger  there  I 
ought  to  explain  my  meaning  openly.  Per  Southcote  J.  2  Le« 
a  1 7.  Pafch,  16  Eliz.  B.  R.  in  Humphrefton's  cafe. 

7*  Grandfather,  father  and  fon,  the  father  dies,  and  the  fon  givef 
lands  to  his  father  and  his  heirsj  the  grand&ther  ihall  have  it ;  be* 
caufe  the  ton  fo  called  him.  Are.  4  Le.  74.*  pi.  162.  Hill,  aa 
Eliz.C.B.  ^5  ^        /^  F  ^ 

S.  A.  hath  ifliie  two  fonsy  bodi  named  John^  and  conceiving  bis  . 
Mijifon  to  he  deadj-  he  devifeth  hie  lands  by  his  will  to  his  fen  John 
generally^  when  in  truth  the  eldefl  fon  is  living}  in  this  cafe,  the 
younger  fon  may  alledge  and  give  in  evidence  the  devife  to  him, 
and  may  produce  witnefs  to  prove  the  intent  of  the  father ;  and  if  no 
troef  can  he  madcy  the  devjfe  fhall  he  void  for  the  uncertaintv. 
Per  Anderfon  and  Wray  Ch.  J.  refolved.  5  Rep.  68.  b.  Mien. 
^4«  Eliz.  in  the  court  of  wards,  in  Cheyney's  cafe. 

9«  Grandfather  has  a  daughter,  the  daughter  has  a  fon,  the 
grandfather  devifes  to  his  fon  where  it  was  his  daughter^  s  fon^  yet  it 
was  good.    Per  Newdigate  J.    a  Sid.  14^.  cites  39  Eliz. 

10  Three  brothers  of  one  father  and  mother,  the  middk  brother 
ffifed  of  land  devifable,  giveth  it  by  his  teftament  propinquiori  fratri 
jifoi  it  feems  that  none  of  them  (hall  take.    Dyer's  reading  on  the 
ftatutes  of  wills  5.  cap.  3.  f,  5. 

XI.  If  a  man  feifed  of  land  devifable  in  fee  has  two  fins  and  one 
daughter^  which  daughter  has  iffue  two  daughtorsy  and  devifis  his 
Umd  to  a  Jirangerfer  life,  the  remainder  unto  his  two  fins  for  lifcy 
the  remainder  unto  the  next  of  blood  of  his  childy  the  devifor  dies,  and 
the  mother,  of  the  two  daughters  dies,  the  flranger  dies,  the  eldefl 
fon  dies  without  iffue,  the  fecond  does  thereof  infeofF  a  flranger 
widi  warranty,  upon  whom  the  two  daughters  do  enter,  and  the 
leofFee  puts  them  out,  and  th^y  bring  an  affife,  the  affife  will  well 
lie.    Perk.  S.  508. 

12.  If  a  man  hath  only  two  fins  which  are  both  called  Thomatj 
•nd  he  gives  his  lands  to  Thomas  it  fhall  be  intended  his  youngeil 
fon,  becaufe  his  eldefl  fon  ihould  have  it  by  defcent,  and  this  a 
good  will.  Per  Cur.  x  Brownl.  132. 1'rin.  6  Jac.  in  the  cafe  of 
Pacy  V,  Knolls. 

13.  A.  feifed  of  land  in  fee  has  four  fijlersy  one  has  ijite  and  diesy 
]ie  devifed  bis  land  to  all  bisjifters  or  their  heirs  equally  to  be  divided. 

.V0L.VIH  Aa— Bb  The 


t3ti] 


The  iflue  of  the  fifter  £hat  died  in  the  life  of  A.  fli^  ta^  n6<hi^ 
and  9r  fliidl  bie  conilrued  ani^  Arg.  2  Sid.  54.  cites  Triiu  i  Car« 
Rot  i89«    Taylor  v.  Hofkins.  . 

14.  u  A*  B.  and  CL  being  alienf  end  bfothirs  Jt.  has  ijiti  afon^ 
knd  B.  and  Q  are  HaturaHzid  and  £•  pUrchafes  Und$i  and  devijii' 
them  to  thg  heir  of  Bis  brother  A.  and  hit  heirs  \  and  \B.  diis^  IhtHg 
A.  and  his  fifty  the  4^\iCc  is  void,  for  the  uncertainty  who  iS  iii« 
tended  thereby;  for  A.  being  an  alien,  can  have  no  heir;  or  Kow*^. 
ever,  being  living,  can  have  none  during  his  life;  but^^  Gfyn  Ch* 
y»  If  it  had  been  found  that  the  fin  of  A.  was  the  riputei  bkir  of  A. 
though  A.  was  an  alieliy  yet  his  fin  might  hive  t'attn  by  ihli  drot^ 
Kq.  Ab.  213.  pi.  9.  kites  2  Sid.  23;  51.  Trin.  idJB.    Poller  aiwl* 
Ramfey.   .  ' 

15.  Devife  to  younger  children.  Thfe  heir  hailing  a  gdbd  fel^Sffe 
of  Inllbrikrice,  though  a  yoUn^er  child  fhaQ  nbt  tike;    j'Chaii. 

Repri^.    ^^P-  *'  ^^  ^^-  ^'    Bfettori  V.  Brettbn. 

pl.  (20f.b.]  Britton  v.  Britton.  S.  C  accordingly.^— ^-^ I  Chaii.  Rep.  214.'  litfar.  2.  Mend  y. 
Cave.  S.  P.~Ncir.  Ch.in.  R«^p.  63.  S.  C.  Bretton  v.  Breitbnj  "  '  S.  P:  N.  tti,  Reji.  iSfc 
Mi«h.  1691.    AJmitced  ou  all  fiJes.    Janes  v.  Fleetwood,  in  cafe  oif  %  Ifettietiieat. 

16.  W.  C.  by  will^  devifid  ta  e^ery  $nt  if  hts  fifnfiattts  fivmg 
ivith  htm  at  tie  tltne  of  his  aeOth^  10  ^  a^uCty  and  Jtiie,  pi^tiff 
was  fervaht  to  the  teftator  at  his  dead),  fo  the  plaintiff's  fiiit  is  for 
the  10 1^  legacy. .  The  defendaht  infifts,  diat  .the  plaintiff  vn^  not 
fervant  to  the  iaid  C.  ^t  his  death,  or  lived  with  him  as  a  fervalktii 
but  the  plaintiff  at  the  teftator's  death,  and  {ong  before  and  after^ 
Vras  tht  fervant  of  M.  B*  the  tefiator^s  mother*  This  coxtrt  was 
fatisiied,  that  the  plaintiff  wtrs  a  lerva^t  to  the  teftator^  and  ifh- 
trufled  in  his  ho^e-keefing^  and  itf^loyed  in  wajhing  his  linneH^  emd 
tended  him  in  hit  ftcknefs\  and  therefore  decxieed  £e  defendant  the 
executor  to  pay  the  plaintiff  her  10 1.  legacy.  2  Chan.  Rep.  ioi» 
'/6  Car.  a.     Feakc  v.  Brandfby. 

17.  Lands  devifed  to  ^^  foor  if  the  city  of^.JieCKtcd  ^hat  the 
poct  of  the  precinfts  and  liberties  (h^U  have  a  (hare.  Fin.  R.  193. 
ilin.  27  Car.  2.  Attorney  General  oH  behalf  of  St. .  Margaret 
and  Strowd   pariih^s  in  Rocheftef  v.  Mayor  tsnd  Citia&ens  of 

^Rochefler.  ,  .   ..      ,      . 

18.  A  devife  wii$  to  Margaret  At  daughter  of  W.  K.  ,The 
•     daughter's  natne  was  Margery^    Th?  queftion  was,  whether  Mar^ 

stry  fhould  take ;  and  held  that  file  (hould ;  quia  cgnftafde  "perfina* 
rreem.  Rep.  293,  pi.  344^  Trin  i677..Gynes  v.  K^miley. 

19.  Money  was  devifed  to  be  diitributed  annually  among  dfc 
poor  of  the pari/h  of  L.  in  the  couniy  of  il/., whereas  Acre  was.iif 
fuch  parifli  in  the  county,  but  In  the  county  of  2>.  there  was.    Tl)e\ 

court  held  that  fmc^e  there  was  fiidi  a  jKuiih,  in  the  fo^nty  of  D« 
the  tcAator  mUft  mean  thjit  pariQi,  becaufe  it  appeared  that  he  was 
born  there,  and  that  both  he  and  hi^  parents  lived  and  dlied  in  that 
pariib.  .  Fin.  R*  305;  3Q  Car.  2.  Owen  v.  Bean. 
*«  *^^f*  510.  A.  devifed  tne  refidue  of  his  eftate  among  his  kindrKdy  ac- 
\!^'  uk^    cording  to  their  moft  need,  this  ihaU  be  tonftrued  according^  tg  the 


•• 


aft'te  better  (etding  inteftatos  «ftat(S.    ft  Qhaa.  Rm.  146.  3»  JMrr^^t. 
Car.  a.  Can  v.  Bedford.  *»..,w|th- 

«  out  faying . 

wbatythe  Cctmtffr  ofWincheKea  being  m  aeva  reladoA  »  aoycbdmed  tlhart;  aod  dscreed 
tbk  ih»  IS  MoriWy  ia  regard  U)«  word  poor  is  frequently  nCed  a>  a  term  of  indeftrment  nud 
compaoiony  mbft*  Uian  to  fig nify  an  indigent  perfon,  as  one  fpeakiag  of  his  father,  my  poor 
fishery  er  6f  his  child,  fays,  my  pcior  child.  Wms'sRep.  327.  Trin.  1716,  at  the  Kolls  anon. 
■  ■  "Bm  the  reponet'  fays  that  this  feemed  a  (trained  conilrtt^oa  in  favour  of  the  Earl  att4 
ConDi<6>  wi)4^  had  nol  aa  eftalo  proportionable  to  their  quality. 

ai«  &-a»j|fi|  majr  t^e  h  thf  name  cffin^  if  the  t^ftator  did  u(e. 
to  o^  him  by  die  name  oThis  fom  Per  Raymond  J«  Raym.  412. 
Mich.  3a  Car.  a.  B.  &•  in  cafe  of  Stead  v.  Berrier. 

22.  A.  by  hi|  will  gives  loo).  a-piece  tQ  aZf  bisfirvantsi  none 
but  fuch  as  were  fervants  to  A.  before  the  making  the  fiJd  wiU 
and  did  (p  continue  to  be  fervants  to  him  till  the  time  of  his  death 
CQuld  have  any  pretence  to  the  (aid  legacy,  and  fuch  as  were  his 
menial  fervants  and  lived  all  alo^g  in  the  boufe  widi  him,  ^Qm 
befiare  tbe  n^aj^ing  of  the  will  to  the  tin^  of  his  death  were  in* 
titled  to  die  l^cies*  2  Chan.  lUp*  3^3.  i  J;u:«  2«  Jones  &  al« 
T.  Henley, 

^3f  A.  fpffdfoi  of  a  great  p^rfpna]  eftate  bequeaths  to  B.  his 
brother  150L  and  to  die  fons  and  daughters  of  his  brother  and 
fiftsr  iiQt  m^iitiontiie  diem  by  name  lOOOoL  to  be  equally  divided 
between  tton  and  m/urplus  to  h  diftribuU4  ammi  bis  brotfiers  f  'Sj^  1 
9X^&^afa[^  children  and  grandchildren,  and  the  njl  of  bis  peer  kindre4 
uc$orSng  to  his  oxicutor's  direStiom ;  decreed,  the  reft  of  die  poor 
kindred  to  be  conftrued  according  to  the  zSt  for  diftributing  in-^ 
teftates  eil^ites,  and  qo  further,  and  to  be  diftributed  in  fuch  mares 
ai|d  pn>nortions  as  the  executors  in  their  difcredon  fliould  think  iiu 
2  Chan.  Rep.  ^95,  2  Jac.  2.  Griffith  v.  Jones. 

^4*  A.  deviied  15/.  a-fUce  to  each  of  bis  rotations  of  bis  fathers  K;  Jt  Ws 
ojid  mother' sfdoj  and  jmifi  B.  executor  and  C.  reflduary  legatee.  ^iftVtbo 
B.  paid  151.  to  M*  one  of  A's  coufia  germans,  and  like  wile  5I.  reiatjon^  o€ 
a-picqe  to  her  four  children  and  allowed  good  j  per  Ld.  Wright.  ^  f^-J^  *>• 
2  Vem.  gSi.  Qa.  20, 1700.  Jones  v.  Beale,  *\^^  ^^ 

tweeo  tJiem*  £.  H.  had  at  the  teftator's  death  two  brotben  liyingi  and  CcvtraX  nephews  and 
nieces  by  another  brott>er.  It  vfm  faid,  thaixtn  the  cafe  of  Brown  r.  Brown,  tny  Lord  Mac- 
clesfield hiid  determined  •  ^x  the  word  relations  ihould  be  confined  to  fuch  relations  as  were 
within  the  ftatute  of  diftt  ibutionc»  becaufe  of  tbe  uncertainty  of  the  ivord  reJactons^  and  upon 


this  apchority  my  Ld.  King  determined,  that  no  relations  ihould  ukeby  Uiis  defcription  that 
could  not  tike  by  the  Aatoce  of  diftributions.  Caies  in  £qu.  inXd.  Talbot's  t^me.  25 1«  MicU 
17^    Thomas  v.  Hole. 

25.  A's  wife  bein^  enfient  at  the  dme  of  making  hts  will,  be- 
qtt^lis  500  L  to  hts  pofihumus  child*  Afterwards  a  daughter  i$ 
bom  and  then  A.  dies\  per  Lord  Somers  flie  b  a  pj^fthumous  child 
wkhin  the  meaning  of  the  will  and  well  intided  to  the  500  L  Ch* 
Prec.  177.  i^roi.  Jaggard  v.  Jaggard* 

26.  A  devife  of  goods  was  niade  to  A.  for  li<^  and  after  his  de-* 
ceafe  to  the  pojlerity  of  T.  B,  and  the  queftion  was,  whether-  hf 
the  virtue  of  word  (pofterity)  only  dependents  from  the  body 
of  T.  B.  ihould  take  (vi2.)  children  and  grandchildren,  or  wliethef 
he  having,  no  iffue,  it  ihould  go  to  the  collateral  rdations  J  The 
If^rdlCeeper  w^is  of  opinion,  that  it  went  on^  to  the  iflue  gf  the 

Aa Bb2  body. 


31 1-  Oetiift, 

bodj.    %  Freefti.  Rep.  idS,  pL  336.  Mick  1703.  Attorney  Ge<* 
neral  v.  Bamfield. 
€  Mod.  27.  Devife  to  A  B-  father  and  Jon  ate  named  A.  B.  prima 

P%«  ^*^  A.  B.  the  fether  fliall  be  intended ;  but  if  devifor  did  n$t  knew 
fUti  Ch.  J.  the  father  it  will  go  to  the  fon.  Per  Holt.  Cb.  J.  I  Salk.  7.  Hill. 
fi\^tiju\i     2  Kim.  B.  R.  in  cafe  of  Lepiot  v.  Brown. 

f^  28.  Stewards  of  courts  and  fuch  as  are  not  obliged  to  Ipend 

dieir  whole  time  with  their  mafter  are  not  within  the  intention  of 

the  will  \  but  Ld«  Keeper  faid,  he  would  not  narrow  it  to  fiich 

fehrants  only  as  lived  in  teflator's  houfc,  or  had  diet  from  him;  this 

was  on  the  Duke  of  Bolton's  will>  which  was  to  all  bis  fervanti 

living  with  him  at  his  deceafe.    ^  Vern.  546.  P.  1706.     ToWnf- 

end  V.  Windham  and  Robinfon. 

2i^^*  29.  A.  by  will  gave  a  legacy  of  200 1,  to  Mrs  Sawyer  when 

will  was      there  was  no  fuch  perfon  ever  known  to  her^  but  it  was  alledged  that 

aii  of  Che     Jhe  meant  one  Mrs.  owcpper.    The  Mafter  of  the  Rolls  ordered  the 

teftxrix's     mafter  to  examine  who  the  teftatrix  meant  thereby,  and  whether 

l^  ihe  meant  Mrs.  Swopperwho  contended  for  the  ume,  and  if  he 

fhould  find  that  (he  was  the  perfon  intended,  dien  (he  to  ^eoeive 

her  legacy.    Wms*s  Rep.   421.  525.  Pafclu    17x8.  Mafters  v. 

Sir  Harcourt  Mafters. 

30.  A.   lived  in  Canterbury  many  years  and  died  diere,  and 

'    gave  to  the  poor  eftivo  hofpitals  tn  Canterbury  (naming  them)  5  /.  «- 

piece^  and  afterwards  by  a  codicil  gave  sL  a  year  to  all  and  every  the 

hofpitals^  (without  faying  where  ihe  hoj^itals  were.)    It  was  held  by 

the  Mafter  of  the  Rolls  that  A.  having  lived  in  Canterbunr  many 

J  ears,  and  died  there,  and  taking  notice  by  her  will  of  two  Canter- 
nry  hofpitkls,  this  charity  was  not  void  tor  the  uncertainty,  but  to 
have  been  intended/or  all  the  hofpitals  in  Canterbury ;  but  not  to 
extend  (as  was  prefled)  to  the  hoipital  about  a  mile  out  of  Canter- 
bury, though  founded  by  the  fame  Arch-bifliop,  and  governed  by 

'  the  fame  ftatutes.  Ana  the  court  did  the  rather  confine  the 
general  words  (all  hofpitals)  to  thofe  in  Canterbury,  becaufe  thefe 
charities,  if  they  prevailed,  would  be  perpetuities  ot  5 1.  a  year,  and 
by  {hat  means  create  a  deficiency,  and  defeat  the  reft  of  the  will  as 
to  plain  legacies,  in  favour  of  tnofe  that  were  doubtfuL  Wms's 
Rep.  421.  425.  Pafch.  1718.    M^ers  v.  Mafters. 

•  31.  A  legacy  of  500  /.  was  given  to  one  by  the  name  of  Catherine 
Earnley.  This  legacy  was  claimed  by  Gertrude  Tardley^  and  not  by 
any  perfon  of  the  name  of  Catherine  Earnley.  It  was  proved 
that  the  tefiitor's  voice  when  he  m^de  his  will,  was  very  low  and 
hardly  intelli£ible ;  that  the  teftator  ufually  called  the  legatee  of 
this.  500 1.  Gatty,  which  the  fcrivcner,  who  took  inftru£lion9  for 
drawing  the  will  might  eafily  miftake  Katy,  and  that  the  faid 
fcrivener  not  well  underftanding  who  this  legatee  of  the  500 1. 
was,  or  what  was  her  name,  the  teftator  directed  him  to  J.  S.  and 
hiB  wife  to  inform  him  further,  who  afterwards  declared  diat 
Oertrude  Yardiey  was  the  perfon  intended.  It  was  moreover 
proved,  that  the  telhtor  in  his  life-time  had  declared,  that  he 
would  do  wdl  for  ^t  by  h^^  \YiU«    At  another  dj^*,  his  honour 

gavft 


.  nve  his  opinion,  that  <he  kgacy  was  a  good  le^cy  taGertnife 
I  ardley,*  though  the  fame  was  given  by  the  wiU  to  iCatherioe 
Eomley.     It  is  true,  if  this  had  been  a  grant,  nay,  had  it  been  a 

••  devtfe  of  land^  it  had  ban  voidj  by  reafon  of  the  in\llake  both  of 
chriftian  and  furname.     2  Wms's  Rep*  141.  142.  Paith,  1723.  in 

.  cafe  of  Beaumont  v.  Fell. 

32,  A.  feifed  of  a  chuinrh  leaie  for  life  devifed  an  annuity  out  of 
/  it  to  B.  for  life,  and  dive^d  that  if  J.  S.  ti>e  cefty  que  vie  fliouid 

die,  his  executor  Jhould  purchaje  the  Uuft;hold  prendffei  in  the  nanu  ofs 
C.  his  kinfinan^  and  that  his  executor  out  of  the  furplus  of  fhe 
leafehold  and  pcrfonal  eftate,  ihould  keep  the  premiflTes  in  repair  ; 
but  if  he  could  not  make  fuch  purchafe,  then  he  devifed  the  furpJus 
of  the  eftate  to  W.  R.  the  plaintiff,  and  made  D.  his  executor 
•  in  truft,  only  giving  htm  a  fn^l  legacy.  The  e^ftcu^or  purchafe  J 
ibi  leafehold  for  the  life  of  C.  Ld.  C.  King  held,  that  W.  R.  it- 
fiduary  legatee  could  not  have  this  leafe,  being  on  a  contingency, 
which  never  happened,  the  purchafe  having  been  made,  and  de- 
creed it .  to  C«  whom  tcftator  in  the  devifmg  claufe  named  his 
kinfman.  But  afterwards  on  a  re^hearing  his  lordftiip  reverfed 
his  former  decree,  and  held  that  the  plain,niF  W.  R.  was  intitled 
to  the  leafe.  Hill.  1725.  and  6  Julyj  1726.  2  Wms's  Rep.  323, 
Stephens  v.  Stephens. 

33.  John  Brooke  being  poiTefled  of  a^  confiderable  perfenal 
eftate,  and  having  a  wife,  and  one  daughter  who  was  married  to 
the  defendant  Thomas  Taylor,  made  his  will,  bearing  date  the  4th 
day  of  May  1720,  in  the  words  following,  viz.  John  Brooks, ' 
citizen  and  founder  of  London,  doth  revoke  all  other  wills,  and  . 
acknowledge  this  to  be  my  laft  will.  I  do  give  to  mj  dear  wife 
41U  my  wordly  goodsy  houfe  at  IJlingtot^y  Jlock^  money^  bonds j  notes  in 
the  Eajl  India  or  elfewbere^  and  ninety-nine  years  annuity  in  the 
£xche((uer,  with  all  the  profits  which  may  come  upon  them  or  by 
them,  with  this  condition^  to  give  to  my  three  Jifters  5/.  yearly  for 
their  livesy  or  the  longefl  liver^  prefendy  after  my  deceafe,  if  God 
permits  you  to  continue  in  this  capacity,  not'  elfe,  and  afker  my 
wife*s  deceafey  the  fame  I  give  to  nty  Jtjlers  and  then  afier  my 
daughter*  s  deceafe  to  the  fruit  of  her  body.  But  for  want  tf  fitch 
iffue  or  fruit,  to  my  brothers  andjtfiers  then  livings  and  after  them  ta 
their  children^  and  the  children  of  my  brother  Richard  now  de^ 

seafedy  except  a  note  of  50I.  in  Mr.  Taylor's  hands,  and  goods  and   [314! 

Elate  that  I  give  to  him.  And  I  do  nominate  and  appoint  my 
rother  Phillip,  brother  William,  and  Mr.  Taylor  to  be  my  exe- 
cutors to  fee  my  will  performed.  Where  I  have  fet  my  hand  and 
feal  the  4th  of  May,  1720.  In  November  1721  the  teftator  died, 
and  the  defendant  Thomas  profed  the  will,  and  poireiTed  the  per- 
ianal eftate.  25th  Jan.  1726  Mary  Taylor  the  daughter  died 
wthout  iffuMy  leaving  her  hufband  Thomas  Taylor.  Upon  the 
30th  Jan.  1726*  the  widow,  died^  having  firft  made  her  will,  and 
'^I*homas  Taylor  executor  who  has  proved  the  will,  and  has  alfo 
taken  out  letters  of  adminiftration  to  Mary  his  wife.  The  plain-- 
4ijfs  are  all. the  tejlatofi  brothers  ^ndjijhrs  that  were  living  at  the 

Aa— B  b  3  '  death 


*'dedth  cf'totb  the  wtAw  mtd  thi  ioM^it.  The  tpieSbn 
^Kfhether  the  fubfequent  limititions  wer  the  wint  of  U&ie  of  die 
iaid  daughter's  body,  or  fttiv,  and  whidi  o£  Cfatm  (die  wife  aod 
daughter  of  d)^  &td  John  Brooks  being  dead  widiout  ifliie)  are 
'^good,  and  to  whom  the  laid  eftate  does  beiong. 

We  are  of  opinion  that  the  wife  of  John  'Btnake  being  dead, 
and  Mary  his  daughter  being  alio  dead,  without  ifiise  living  «t  her 
death,  die  fubfequent  4imitadons  are  good,  and  Ant  the  efttte  in 
quefiion  belongs  to  the  plaintifii. 

R«  'Sjayoiond* 
F.  Page. 

Xf  rTOonm 
Cafe  from  Ldrd  Chancellor,  and  decreed  accordiDgly.  rM6« 
Hep.  Brodcs  v*  Taylor. 


(U,  b)    Who  (hall  take  by  Name  of  Hciri  One 

who  is,  or  is  not.  Really  Heir. 

Devife  M      X.  T   AND  devifed  to  his  executors  till  ihc^  have  raiied  rOOOL 

g^^^  baving  iffui  a  daugbur.    Executors  levy  xoooL  the  brother  can-* 

though  he  not  enter,  becaufe  he  ought  to  be  heir  at  common  law,  viho  fhall 

T^cflhr  ^^^  *'*>  and  not  heir  (pccial.    Pahn.  50.  cites  i  Rq).  l63/b. 

hcdy'lnn'  [PafcL  21  EHss.  in  Shelley's  cafe.] 

kthr  at  lawi  bccaui'a  it  app^areU  by  other  words  in  the  will  that  tho  teftator  did  not  intepd  he 
fiiouM  he  hindered  from  taking  by  his  heir  female*  Cited  per  CowperC.  z  Vera.  736.  as  ad- 
judged Trin.  8  Anns  in  C.  B.  Rot.  1884. 

Cited  per  2.  A.  taking  notice  in  his  will  that  B.  his  brother  (who  was 
t^Vtm.  ^*  ^^^)  ^^  *  f^"> ^^  *^*  ^^  bimfelf  had  three  daughters,  who  were 
7|6.  incafe  his  right  and  immediate  heirs,  he  gave  them  2000 1.  and  gave  his 
of  New.  land  to  the  fen  cfhu  brother  by  the  namt  of  bis  heir  ntaUy  provided  if 
BaSJhtm  ^^^  daughters  troubled  his  iieir,  then  the  dcvife  of  the  2000  L  to 
—Holt  ch.  them  fliould  be  void.  Refolved,  that  the  deVif^r  taking  nodce 
J.  in  the  diat  the  Qthers  were  his  heirs,  the  limitation  to  ^his  brother's  fon, 
A^nef.  ^y  ^  '^^^"^^  of  heir  male,  was  a  good  name  of  purchafe,  and  this 
worth  (alias  sgr^s  with  Counden  and  Clerk's  cafe,  in  Hob.  30.  Per  Hale  Ch« 
Fotxi)  %  1.  cites  it  as  of  x6  or  26  £Uz.  Vent.  381.  in  cafe  of  Pibus  Vi 
Mc'-h.  Mitford.  _ 

7  Ann.  B.  R.  MS.  Rep.  feemed  not  to  aUow  the  adthority  of  this  cafe,  and  Dud,  that  he  did  not 
take  this  to  be  fo.  .  % 

r  'lie  1  3*  -^  ™"*  hiving  7^/  a  fan  and  a  daughter^  drolfa  lands  to  his 
Thedaighl  foa  by  the  Words  thatafier  bit  deaafi  the  Unidsfindd  mnu.Utbi 
tor  ihtU  fon^  but  appointed  that  curtain  friends- fl^ould  recmve  tbo>  profits  mntU 
have  this  bis  fin  cam  to  24.  Pi'ovided  that  if  the  fin  ftmldJ)afpen  to  dig 
SS'^hf^  tt;i>Ae?xrf  ijfui  maU  rf  bis  bodyUnvfuUf  begoitin^  tbm  he  willed  that 
imdei  for   tbi  Ufftds  Jbtuldgo  to  the  right  boirs  nmUs^  and  p^ritf^^  ttm  ^ 


^-mufufir  jeviri  t^qualljr  to  be  divided  to  arid  swijc^jft  tjieoi  ifixe  the  right 
^deviioriues,^  the  fqa  dies  without  liTue,  the  daughter  marries  and  l^eirmair, 
hfs  tyo  dzujditaf.    Per  qur.  ^e  brother  9f  ,the  teftator  ihall  pot  J^^^\^ 
iff  c  .the  lan& -^v  jd^is  JimitatioD,  b^t  ,t^  be  right  heir,  ihiVcafe, 

as  well  heir  male  , or  feinale.    Sfo»86o«  pi.  iiSi.HUl.  ii  Jac.  ought  cob: 

'CB.     Cowil3en ;.  derk.  '  ^^  -^'    :        ^         apurcha. 

for,  and 
;cmghc.to  be'  h^^.male^  and  ^  hrotlier  is  t^ialCf  ,biit  .ha  is  Dot  heir :  aod  th*s  15  a  new  form  of 
inl>^rtunc«>  if  (he  brpther  .Oiould  have  this  land,' smd  lliould  have  a  daughter,  who  has  a  fon  in 
the  life  of  his  grao'dfatheri  qr  afterwards;  the  fee  lipon  the  death  of  the  giandfather  Ihould  be  an 
abeyance,  during  the  life  of  the  daughter^  if  the  eftate  fhoulll  be  aliow^.  Judged  and  aflirnied 
in  i^or.    ^ak.,194.  i^  5h.  ci|es  Hob.  X9«  i ojac    Qownden's  cafe* 

4.  A.nuin  may  be  heir  ex  vi  teftamenti, before  he  .is  heir  ex  vi 
^dpni,  as  jf  A.  devifed  diat  B.JbaUbe  bis  beir.  C.  devifcd  lands  to 
jL  and  1^  Jietrs,  B.  £hall  have  thoie  lands  as  heir  to  A.    Arg. 

;^rich;  ^657. 2  Sid.  27.  BvR. 

5.  And  for  defitult  of  fuch  ifliic  I  gave  ,the  remainder  ofwyfoti 
fJUie  t9  the  heirs  maU  of  the  body  of  J.  L.  lawfully  begotten  j  :&.  L. 
bappens  to  he  Uving  at  the  time  of  the  remainder  taking  place^  yet  tjie      | 
b^ir,  apparent  fiaU  take.    JEidS.  Tab.  May  27,  l^l^.    Darbifoa 

,  V.  Beaumond.' 

6.  A.  devifed  land  in  truft  after  debts  paid,  to  convey  to  the 
beirmali  of  the  body  ofB.  A*s  great-grandfather  \  C.  is  heir  male  of 
the  body  of  &  aiid  D.  is  heir  geno^,  me  being  the  dai^bter  of 
an  elder  brpthcr.    Per  Cowper  C.  decreed  the  truftees  to  convey 

'  tp  C.  as  C.  would  be  well  indded  to  uke  as  heir  male  by  defceq^ 
.JTo  -he  is  fufficieiidy  dtfcribed  to  take  by  purchafe.    2  Vem.  729.    . 
^  HiD.  1 7 1 6. .  Ne wcpmen  v.  Barkham. 

^.  If  A.  dev^es  all  his  lands  to  his  heirs  in  horough-EngliJby  or 
;  to  bis  heirs  in  gaveliindy  fuch  a  (pecial  hen*  wHl  take,  though  not 

heir  general  ai  common  law.    Per  Cowper  C.  2  Vern.  732.  Hill, 

7 j6.  m  cafe  of  Newcomen  v.  Barkham. 

8.  Devife  to  the  heir  male  of  J.  S.  now  living ;  a/dQudged  a  good  j  Ler.aav 
.dcvife,  becaufe  die  perfon  is  well  defcribed.    Per  Cowper  C.  2  ^^^J^^^ 
"Vcim.  R.  734.  Hill.'  1716.  in  the  cafe  of  Newcomen  v.  Barkham,  s.dad- 

citcs  P«Ucxf.  457.  and  2  Vent.  311.  the  cafe  of  James  v.  Rich-  i«dged,  but 

ardTon.  '  *  thatjudg., 

^rerfed  in  tko  Exchequer  Chamber  for  the  matter  in  law,  bnt  in  the  Qoufe  of  Lords  the  judgment 
" Ip'tbe  JEicheqa^ was  r^verfed,  aod  th«  judgmeat  in  B.  R.  a|&rmad. 


(W.  b)    Who  ihaU  take  by  the  Words  Heir, 

liTue^  Heirs  Male,  &c. 

I.  TO^OTE  per  Newton  J.  if  a  man  dcvifes  his  land  to  J,  Ifi 
"^^   atulbisbeirt females rfbis body  b/gotien^ arid  dies,  zni after 
.tbidev^eebaet'iffiieajon  ana  a  dffugbier^  and  dies,  the  daughter 
Jiall'baue  the  GnJ^  and  nof  die  ibn>  though  he  be  heir  at  the  r       /^  n 
common  law^  for  this  is  a  tail  to' the  heirs  females.    Br.  Devife,  L  3  ^  ^  i 

4d..37::wesAH^6*2>         ^       ^ 

'A  a— B  b  4  a*  Whe<» 


•  PoUezf. 
1x9.  cites 


316  5)ettffe; 

1.  Where  a  tnan  gives  land  to  J.  S.  and  his  heirs  males  ef  hit 
bodj^  lie.  who  has  iffue  a  daughter.^  who  has  ijfue  ajon^  and  dies,  the 
land  ihall  revert  to  the  donor,  and  the  fon  of  the  daughter  fhall 
not  have  it  i^  hut  contra  of  fuch  devifty  by  reafon  of  the  will  of  die 
devifor;  for  there  the  fon  of  the  daughter  Ihall  have  it.  Br^ 
Devife,  pi.  2^.  cites  30  H.  8. 

3.  A.  dev^fos  his  land  to  his  right  heirs  males^  having  only  s 
daughter,  this  devife  is  void ;  for  fuch  devifee  is  a  purchafor.  Buf 
otherwife  it  is  if  y/.  devifes  to  B.  and  bis  heirs  malesy  and  A.  dies^ 
and  afterwards  B.  there  is  an  intail  vefted  in  B.  Jenk.  294. 
pi.  42. 

4.  Iffue  includes  all,  and  is  nooien  colledivum,  and  an  eftate 
s.'c/m""  for  life  of  a  term  d^vifed  to  A.  and  after  to  the  ijffue  of  A  and  for 
Mich.  13  want  of  iffue  of  A.  to  B.  was  lately  adjudged  in  B.  R.  to  be  a  good 
Cane**"*      remainder  to  B.  but  reverfed  in  Cam.  ScaccL  on  error  brought, 

and  a  difference  taken  between  fuch  limitation  to  children  and  to 
the  iffue,  and  cited  *  p£ARS  and  Reeves's  cafe  in  point  j  per  Ld« 
.    ICceper,  2  Chan.  Cafes  210.    Mich.  27  Car.  2. 

5.  A.  devifed  lands  to  B,  during  his  life  if  he  be  living  at  the 
,                 death  of  devifor,  hut,  if  he  die  before  devijory  dien  he  gives  them  to 

C.  the  eldefl  fon  of  B.  for  life  if  he  be  living.  But  if  d  be  dead 
then  he  devifed  them  to  the  next  heir  male  of  C.  (in  the  fingular 
.  number)  and  for  default  to  the  next  heir  male  of  the  hody^  and  for 
default  then  to  the  next  heir  male  of  his  name  then  living,  2cc« 
fo  as  the  land  ihould  continue  in  his  name.  B.  furvived  A.  and 
after  died,  having  iffue,  C.  the  defendant,  M.  andf  N.  were  nieces 
and  heirs  of  A.  It  was  argued  that  the  intent  of  the  will  is  plain 
that  the  nieces  {hould  not  take,  and  then  infifted  that  the  daufe 
(and  for  default  of  fuch  iffue,  then  to  the  heir  male  of  B.  begotten) 
is  not  under  any  contingency,  but  (lands  abfolutely,  and  is  a  good 
limitation  of  the  remainder ^  and  after  B's  death  take  efled  in  C.  the 
defendant,  and  the  words  {heir  maUy  and  for  default  of  fucli  i(fue9 
&c.)  is  of  the  fame  fenfe  as  heirs  male,  and  he  thought  if  the  limi- 
tation had  been  in  feoffment  to  ufes  the  contingent  Ihould  not  ex- 
tend to  the  heirs  male  of  the' body  of  B.  though' it  (hould  to  C.  and 
afterwards  the  court  was  of  opinion  that  C.  had  an  eftate  by  Ac 
devife,  and  judgment  wis  given  quod  quer.  nil  capiat  per  biilaiTi* 
2  Jo.  III.  Trin.  30  Car.  2.  B.  R.     Gold  v.  Gbddard.  '  ' 

6.  A.  devifed  in  this  manner ;  I  give  to  wy  eldejl  heir  male  and  his 
heirs  males  for  ever^  all  my  lands  in  fuch  a  place,  and  if  there  be  a 

femaUyJhsto  have  1%U  per^  annum  as  long  as  fbe  lives \  the  teftator 
had  two  fens  J  the  elde/l  of  which  died  in  his  Itfe'timey  leavings  iffue  a 
daughter^  and  it .  was  adjudged  that  the  lands  (hould*  go  to  die 
fecond  fon  and  not  to  tlie  daughter  of  the  eldeft,  though  (he  was 
heir  general.  Abr.  Equ.  Cafes  214.  Trin.  3  W^  3.  C.  B.  Rot, 
.  1484.  Baker  v.  Hall. 

7.  Devife  to  E,  A.for  life^  and  if  he /hould  have  any  iffue^  then  to 
fuch  iffue  and  their  heirs.  E,  A.  has  iffue  two  fans  \'^ec  Treby  Ch. 
J.  the  eldeft  will  take  a  fee ;  but  Powell  J.  held,  that  both  will 
take,  becaufe  iffue  is  nomen  Colleflivum,  and  it  would  not  have 
been  void  for  unccrtaii)ty-   Ld,  Raym.  Rep.  "206.  Pafch.  o  W.  3. 

^  8.  Devife 


8.  Devife  to  the  ifui  ^  B.  B.  had  then  a  daughter  mi  ^fitt  Urn  J^jifc  ol 
wf^er  Ujtator^s  deatt  Per  Ld.  Keeper  all  the  children  (hall  take,  J^^S 
even  grand-chlldreny  but  thev  fh^take  only  eftate  for  life;  and  loAsifi^mi 
diough  the  devife  is  to  the  tffue  begotten  that  makes  no  difference,  «  doigbter. 
the  words  begotten  and  to  be  begotten  are  the  fame  as  well  on  the  ^ft^j^^* 
^onftrudion  of  wills  as  fetdements,  and  take  in  all  the  iffues  be-  daughter 

S^tten  after,  and  if  a  child  is  born  after  teftator's  death,  the  eftate  ihaUtaks. 
all  open  and  take  ♦  in  fuch  after-born  child;  but  if  the  devife  be  of  "j^^^^ 
9Lperf$nal  eftate  to  B.  and  his  children^  there  a  child  born  after  tefb-  Anon.  Hat 
tor's  death  IhaU  not  take*    2  Vern.  545.  Pafch.  176.    Cook  v«  a^'EXo,^ 
Cook,  ^  ^,^\SS^^ 

cafe^    S.C. 

9.  Devife  to  the  tffue  of  A*  and  for  want  of  fuch  ifTue  to  B.  A,  Cro,E,74u 
liaving  »  fon  and  a  daughter,  thcyfhall  take  as  perfons  defcribed  ?/e?^j^q^ 
and  have  only,  eflate   for.  life ^  ptx  Ld.  Keeper.     2  Vern«  546.  B.  teOator 

f  afch.  1706.  in  cafe  of  Cook  v.  Cook.  had  a  (bos 

and  a 

daughters,  and  devifeJ  his /^W  fo  Jbi  i^<>  and  to  I.  a-pweto  bis  dauftbterSf  the  daughters  take  so 
fart  of  the  land.    Taylor  v.  Sayer.  2  And.  134.  pi.  81.  S.  P.  and  feems  to  be  S.  C. 

10.  A  devife  was  to  yfi  wkh  feveral  remainders,  and  a  remainder  |^*J!^y!^ 
over  to  the  heirs  male  of  the  devifor.    The  deyifor  had  no  heir  male  ton'sadfoS. 
of  his  body  at  his  death.    It  was  held  a  void  limitation  and  a  cottate^^  c.  a  devife 
ral  male  cannot  take  by  this  devife.    In  the  King's  cafe  a  grant  of  a.r««wMi- 
to  heir  male  is  void,  but  in  that  of  a  common  perfon  it  is  a  fee,  ^[^^j^^ 
and  the  word  male  is  idle,  but  heirs  maU^  hc\  in  a  will  are  always  nuiUi  muft 
intended  of  the  body,  and  implies  an  eftate  tail.     Q4  ix  Mod.  189.  be  intend^ 
pi.  3.  Mich.  7  Ann.  B.  R,  Ford  v.  OfTulfton.  '  *  mS^ofi 

body^  and  no  oollateral  beits  mdei  ihall  take  by  fuch  a  limitation  by  way  of  if^poaioder* 

1I»  Devife  to  B*  his  heir  male  diough  5.  is  neither  heirrftbt 
body  or  heir 'at  law  to  the  dcvifor,  yet  helcl  good,  becaufe  by  other 
words  in  the  will  it  appears  that  teftatoi:'  did  intend  B.  ihould  not 
be  hindered  from  taking  by  his  heir  female;  cited  per  Cowper  C* 
a  Verh.  736.  Trin.  8  Ann.  C.  B.  Rot.  1884.- in  cafe  of  New-* 
CQinen  V.  Barkham. 

12.  A.  devifes  lands  in  truft  after  debts  paid,  to  convey  the  pre-  Ibid.  s^9» 
miffes  to  the  heirs  male  of  the  body  ofB.  the  teftator^s  great  grand-fa-  ^'  ^^^ 
thery  C.  is  the  heir  male  of  the  body  ofB.  but  not  heir  general^  there  r.  ii6.i3c. 
being  a  daughter  of  an  elder  brother  who  is  heir  general ;  yet  the  S.  C.'— • 
truftees  fliaU  convey  to  C.  as  C.  would  be  well  intitled  to  take  as  i  ^°"**a 
heir  male  by  defcent,  fo  is  he  fulEciently  defcribed  to  take  by  pur-  c.  cited  by 
fhafe.     Chan.  Prec.  461.  pi.  294.  Hill.  1716.  in  cafe  of  Brown  Ld.Chan. 
V.  Barkham.  S5"?r 

in  the  cafe  of  Dnwes  v.  Fei^rars,  ?.nd  a  diftin^tion  taken  by  him  between  thefe  two  cafes^  whicti 
iiee  at  the  plea  following. 

13.  One  devifes  to  his  wife  for  lifsj  remainder  to  his  grand-  iWnns's 
daughter y^  who  was  heir  at  law  for  life^  .remainder  to  his  own  heirs  cf  accord-* 
male\  a  nephew  although  he  be  next  heir  male,  cannot  take  by  uigiy..-.. 

virtue 


is  totfie     •ktn^of  1v»  l«ft  JimtMiMi  AOt  havioff  lH>th  .fOXtt  of ^  fdefortp* 
^fe  of      ,tto&  vfiri69d.iio  ibiqu    Ctuya.  Pei^c.  589^ .  pL  353.  Pafch. .  172?; 

yhich  was  tiMltinthbmieyttboU.  CbaaccOgr /aid,  thtttlwiC.W3AiB^f^oC  a  toA;  but  t^ 

prmctpsLl ca& tflt|u|t ctf  «. legal  fftate  where  the  rule  of  l^w that  has  (along pr^vjdled  ^cl  be«n 

taken  fbr.-craotsd  muft.be  obCenr^dy  viz.  that  he  who  claims  as  heir  male  by  purchafe,  muil  be 

liar  aswdU  as  heir  male.    B^des  this  differed  from  the  oafe  of  Bnm'n  v.  Barkhamr  the  rcroata- 

^  bemg  limited  to  the-btirs  male  of  tbebody  of. Sir  SAbert^arkhj»mihe.  ciraqdCtt|»er^  .whereat 

llerr the  devjls  ^fvyttja.tbo  botes  ipaley  without  (zyinf^Qf  a^y  body ;  ^bmfore  anpw  che^damor- 

jDer.    s  Wms'f  Rep.  .3."  Ibid,  at  the  end  of  TfU  a.  is  a  nota*  that  there  is  pow^  (Mich. 

1739.),  [the  time  0f  (xablilhing  that  vohime]  a  bill  of  review  pending  to  fevcrfe  ttotdecrw^i.    ■ 

Slnd  accordingly  il  find  by  <A'MS.  Jtfp.  that  this  cafe  .was jgpoA  tbo  willoC  OdAth  .Baw^  ^k^ 

tjNnrifedy  as  in  the  principal  cafe  mentioned,  to  his  grand-daughter  ttie  Lady  Eliz.  BulkeVqr*  r^ 

inainder  to  his  own  heiri  males.    A  bill  of  review  was  aften^^»!s  braogbt  Co  reverfe  this  decnse* 

Jn  which  Dorothea  Gwyay  PrifciUa  6wyo>  and  Elisabeth  WiUiams  anfilkBts»  by  their  next  fncod 

I  vers  plakitiliSy  and  John  Hooke,  Efq;  defendant^  where  the  cafe  u)piBared  to  be,  that  in  17199 

the  LadyJBull^eley  iotermarried  with  the  defendant  John  Hooke,  E(qi  but  before  their  intermar- 

m^»  by  indeoturesof  toafe  andreleale>  dat^d  the  1 8th  ind  1 9th  dm  of  fl^avfii^er  lya^y  fhe  tb^  (aid 

I;atdy  Bulke^.did  jpaotAMid  cORvey  the  iaid  prenfiffes  to  a  tnmee  tsitlie  ufe^of  k^elf  v^.t^ 

'ftfd  intended  marriage,*aad  (hen  to  the  uie  of  the  defendant  and  Lady  Bu]9^eley  for  their  ^v^  and 

,  the  Kf^  oC  tlie  longer  liver  of  tbem»  and  after  the  deceafe  of*  tho  fttrviwr.  tbea  to  the .  «jGe  « •  tte 

\dtfcndant,  his  heirs  and  affigns  for  ever. 

Lady  Biilkeley  died  without  iflue  8th  May  1736,  wdA  ibereupoa  the  defendant  John  Hooka 
^ntered.Qci  ihcTfaid  capital  meffuage  called  BanjcllioQy  and  otbar  the  real  eftstft  of  the  (M  Giifliih 
Dawes. 

16th  May  173S1  the  pUoti&t  the  three  great  grand  children  and  heirs  at  law  of  Frands  Bawes 

'  ^.bi^her  M  tho'lM^GAfllth-Oawes  by.  their  niexi^  friend  brought  their  bill,  in  ihi^ti^gh  mrt  of 

Jthancciy.agfMPftjChedcfiBodantJohn  Hooke,  fUtingthe,wiU.Qf  the  t^  Gd^^ih  I>awes^aot|  th^ 

,|ied^greeis  above»  and  praying,  among  other  things,  to  be  let  into  pofleflion  of  the  (aidprernifres^ 

"The  dibfendant  by  this,anfwer  made  title  to  the  premiflet^  by  virtue  of  and  under  the  faid  ia« 

^JMtfures  jtii  leafe.and-releafe,  4atedthe  1 8th  and  19th  of  Noteivber  1729,  naade  911  his^ Aan-i^gie 

wkh  Lady  Mkelfy,  i^heileby  the  preaiiffibs  uran  ooaveyed  as  aforeiaid  to  the  ufe  e/  I^y  Bulke<* 

ley  till' the .4Qani4gCi»jnd  then  to  t^ieufeof  the  defendant  and  La4y  Bulkdcy  for  their  lives 

.  arid  the  Hfe  of  the  longei:  liver  of  them,  and  after  the  deceafe  of  the  farvivor  os  thetn^  then  to  Qia 

,life  of  him  tho  fatd  dMandant  John  Heoka»  his  Jieies.aad  aifigns  ior  evar. 

*   .  iSth  ^Kovember  1740.  The  caofe  was  heard  before  the  Lord  Chaooelksrf,  when  his  lorWp 

m^  pIeafcdco.ordar>  That  a  cafe  ihduld  be  made  for  the  opinion  of  thd  court  of  lCingVBanch« 

aad  that  the  fojQowing^queftion  (Hould  bo  ftated  rbereony  via. 

««  Whether  by  vixjtno  of  the  will  of  the  faM  Griffith  ]>awes,  dated  ifth  November  169^  tba 
**  plaintUis  aae  intitlad  «&  fha  aftate  tin  qneftioa  f " 

'  Copy  of  the  opiiiion  of  ^e  Judges  of  the  Court  of  Kipg*8  Bench* 
ITpoD  hearing  cowifel  on  both  fides,  an<rconfi(lerationof  this^aTe,  we  are  ofopinion.  That  the 
plaintiffii  ar^  not  intitled  to  theeiVate  in  ^uefHon  by  virtue  of  the  will  of  the  faid  GriHtb  Daw^ 
N  dated  14th  «NovembeF'«693t  for  we  coaoeive  that:  Francis*  the  brother  of.  the.  teAator,  ua^Kr 
whom  the  fkuffiift  elwif!  c^d;nol  take  by  the  defcriptioaof  right  heir  male  of  the  t^^ftacor. 

W.  Lee. 
X^wyo^and  Hooka,  Februaiy  ifk,  1743 .  Wm.  Chappla^ 

M- Wright 
T.  DcnifoBk 
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XX.  I)    Who  (hall  take  bjr  ihe  Word  Chadrwi, 

i,  jK^OTHBR  ievifed  her  go^ds  to  hir  chilifen%  fhe  has  Ifiiie 
^^  o  hajiari  and  other  chfldren.  The  baftai'd  fliall  take  with 
tiie  others^  for  thoujEh  in  cafe  of  others  he  is  nullius  filius,  yet  he 
is  clearly  known  to  bethe  child  of  die  modier.  Mo.  xo.  pL  39. 
'HHL^jE. /6.  Anon. 

2.  X>evke/^  buiaugUtrs\  'devifor  dies,  leaving  two  daughters,  ^<>w.  if. 
mitber  dmtgbur  is  bom.    Adjudged  that  the  third  fliall  take  with  ^^^J  ^^^^ 
die  other  tw^i  .otherwife  if  die  two  dau^ters  had  been  named  by 

their  fiypir  ^mmus.   -Ma  220.  pi.  358.    Mich.  27  &  28  £U2» 
I  jB.  R.    Stanley  V.  Baker. 

3.  A.  had  iffue  B.'C/D.  and  E,  and  devifed  to  bis  wife; for  »>,  s.  c  «rtl 
andaicer  her  death  to  (X  Us/otpimtaily  and  if  bo  dies  wtthout  ijpu^  n«r  LiLCii* 
tbtn  to  bii  cbitdron.    B.  had  ifltie  a  fon  and  died,  and  then  C.  died  ii^^^ 
vrithout  ifiiie.   -ReMvedthat  tbojon  ofB.  Jball  lUt  take  as  oite  of  iagciae 
the  chiMven  of  A.    Per  Hale'Qi.  J.  Vent.  2:^%  230..  cites  Mich.  j»»|iiMnt 
34  Eliz.  B.  R.  Tyler's  cafe.  ^*5S* 

369.  in  ofe  of  Woodnaht  v.  WngHc 

4.  Devife  to  baix>n  and  feme,  and  after  tbeir  dtatb  to  ibeir-^^^^^^^^t^ 
flUdr^  or  the  nmiuHdir  to  'their  children;  in  this  «caff^  though  ^7^-^ 
they  have  no  child,  at  the  time,  yet  every  child  which  dieyfluol  atthetioM 
have  after  may  tak^byway  of  reniaiiider  according tothe  rule  of  Uw»  *'  ^<^^ 
for  this  intent  appratS)  Wat  dieir  children*  Ihall  not  take  immadiate-  ^^^^ 
ly,  but  after  -  the  death  of  baron  aodfeme.    6  Rep.  I7.  b.  tHiU.  uii.   Aij. 
41  Eliz.  B.  R.    IVild's  eafib^  aUaa  Ricbaidfon  v.  Y«rdl^y.  cites  wiid-c 

^  ^  cafe,  8  Mod. 

957.  in  ttife  of  SIHKV^  7.  Waj. 

5.  Gtandmodier  deviies  land  to  her  J^jA^tfT  .^,  $•  whereas  (he  f.^m^l 
is  her  grand-daugbtir>,  yet  this  is«ood;  becaofe in  coaunon  fgtak^         ^ 
ing  ihe  is  fo  called.    Owen  M.  per  WahnO^y*  ai^ISto 

'  oCteed  v«  Berrier. 

6.  If  Arni  be  Riven  to  a  woman  for  fife,  remainder  to  ber  eldeji 
iffuoy  abaftard,  tiiou^  eldeft,  fliall  not  take,  for  general  words 
uall  betaken  in  digmori  fiuifu.    Arg.  Bridgm.  X5*       ^ 

7.  A.  made  his  will,  and  having  four  children  living,  devifed 
bis  land  after  the  death  of  his  wife  to  come  among  bis  cbildrtn  efuali/f 
fuppoiii^  his  wife  to  be  with  child,  devifed  a  houfe  for  the  mainte- 
nance of  fuchdiild.  A.  further  willed,  that  if  all  bis  children  died 
before  21,  then  the  premifles  devifed  to  his  children  fliall  go  over. 
All  the  children  die  before  21,  except  the  foftbwnous.  Decreed 
diat  the  lands  flull  go  to  the  pofthumoua  child,  and  hot  40  thofe  ia 
temahidcr«    Chan.  Kep.  76.  10  Car.  z.  Marfli  v.  Kirby. 


8.  J.  S.  haying  a  child  bom;  A.  devifed  to  two  of  the  childreii 
of  J.  S«  begotten^  or  to  be  begotten  the  fum  of  lool*  a-piece  to  be 
paid  at  their  feveral  ages  of  twenty-one,  (he  that  was  born  at  the 
time  of  the  Will  fliaH  come  in  for  lool.  tliough  there  were  two  bacn 
after*     Chan.  Rep.  i88.  12  Car.  2.     Plumpton  v.  Plumpton.  • 

9.  Money  given  in  truft  for  the  children  of  J  S.  (hall  be  for  the 
benefit  only  of  fuch  children  as  J.  S.  then  had,  and  hot  of  fuch 
as  (hall  be  born  afterward.  2  Ch.  R.  69.  24  Carl  2.  Warren 
V.  Johnfon. 

10.  A.  has  two  (ifters  and  bequeathed  300/.  to  each  ofmjjifters 
3»  and  Cs  cbildrenj  and  if  any  of  them  die  before  the  money  b* 
paidy  then  the  money  whicn  fhould  have  been  paid  to  fuch  chiNy 
fhall  be  divided  between  the  grandee biUren  of  my  faid  fiflers,  the 
faid  legacy  to  be  paid  before  any  other ;  B.  had  five  children,  diree 
of  which  died  In  the  life  of  A.  and  left  children ;  yet  thofe  chil- 

'  dren's  children  cannot  tdke  bift  thiis  money  fhatl  be  divided  between 
the.  furviving  children  of  B«    Fin.  R.  182.  Mich.  26  Car.  a. 
Judd  V.  Arneld. " 
K.Ch.  K.  II.  A  dtwik  to  fuch  of  the  children  of  A  viz*  B.  C.  and  /);  as 

ZS  th'er*  it  ^^^  *^  living^  at  the  death  of  E.  is  but  an  efbte  for  life  to  the  chil- 
is adevifein  i^^^y  9Jid  adjudged  that  in  that  cafe  the  word  childreo  extended  to 
.  jremainder    grand  children.     3  Ch. 'R.-86.   lo  June  1675.    'Edwards  v. 
^I^f     Allen.  •   ''  .        • 

af  j4.  B.  C,  and  D.  as/hall,  ^c.  and  decreed  as  above^  and  there  was  cited  a  decree  made  4  Car. 
9*  wherfein  it  was  adjudg«4  9p  e^ate  for  life  oniy  ja  the  ca^e  of  Taylor  y.  Hudges. 

12.  A.  devifed  lands  to  be  equally  divided  between  B.  C.  andD. 

his  three  nieces  and  heirs  at  law,  and  fuch  of  their  children  as  are^ 

'  crjhould,  be  livings  &c.     B.  had  four  children.    C.  died,  fo  that 

her  legacy  was  lapfed;  D.  had  one  child,  the  two  furviving  nieces 

and  the  nve  children  ihall  take  in  equal  proportions  during  their 

lives,  and  when  any  of  the  children  die  the  fliare  or  (hares  of  fuch 

dying  ihall  remain  to  B.  and  D.  as  coparceners  and  their  refpe£tive 

heirs.    Fin,  R.,  214.  Trin.  27  Car,  2.    Edwards  v.  Allen  &al*. 

Intthe  13.  A.  devifed  a  manor  to  ttie  eldeft  fbnof  B.  in  fee  and  other 

courtagrccd  land  to  J.  S.  for  lifey  remainder  to  fuch  of  B's  children^  as  (hall  be 

ttingTf!^  then  alive  and  owners  of  the  manor.    Refolved  if  fuch  fon  be  d^d 

hut  a  grand-  when  J.  dics,  the  grand  child  of  B.  (hall  not  take,becaufe  it  is  not 

fond^vi/es  bis  within  the  words.     Per  Raymond  J.  Raym.  411.  Mich.  32  Car. 

f.^tbJ^'     2.  B.R.  in  cafe  of  Stead  v.Berrief,  cit«3  Cro.  E.  337. 

grandfon  may  take.  But  in' the  principal  cafe  the  lands  were  devifed  to  theifooy  ami  a  legacy 
wan  left  to  the  grandfon  I)y  the  Ytame  of  grandfon ;  and  the  fon  dying  in  the  life  of  the  4evifor,he 
made  a  codicil  and  devifed  away  part  of  the  lands  devifetl*  before  to  the  fon  to  a  ftraiiger^  and  after 
declared  by  parol,  that  his  intention  was^  that  his  grandfon  Ihould  have  his  lands  which*  his  foa 
ihould  have  had,  fo  that  the  ^  fon  and  grandfon  being  fo  diflinguilhed  it  is  impoflible  to  underftand 
the  grandfon  meont  by  the  name  of  fon ;  and  held  that  neither  the  republication  nor  parol  de- 
claration could  operate  as  adevife  to  the  grandfon.  Vent.  341.  Trin.  31  Car.  a.  B.&.  St^ed  v. 
Berrier. 

♦[320] 

14.  A.  devifed  the  refidue  of  his  perfonal  eftate  to  be  divided 

among  his  four  children  B.  C.  D.  and  E.  aijd  then  devifed  liis 

.•  real  ejlateio  be  fold  for  increafe  of  his  children  s  portions '^  after  d>e 

9  will 


W31  mwther  ehSd  is  horn^  that  child  iball  come  in  &f  a  fhare  of  the 
money  of  the  real  cftate,  but  not  for  any  of  the  rcfidiie  of  the  per- 
fooal  eftate,  that  being  devifed  to  the  others  by  name.  2  Chan.  Rep.   . 
210.  32  Car.  2.    Coles  v.  Hancock. 

15.  A.  being  a  vfidovrer  fettles  land  to  ralfe  lool.  per  annum  for 
hts  ddeft  fon,  and  lOol.  a- piece  for  his  younger  childreti,  fuch 
children  as  he  may  afterwards  have  by  another  wife  will  be  equally 
intitledwith  thofehehadatthe  time  of  the  fettlement.  Vern.  334. 
Mich,  I  Jac.  2.    Braithwaitv.  Braithwait. 

16.  Devife  of  isool.  in  truSiforfucb  children  t>f  A.  as  B,  Jhoald 
eivife.  B.  died  not  giving  any  advice,  and  at  B  s  death  there  was 
only  one  child  living,  but  at  the  teftator's  death,  there  were  Ave 
other  children  living,  who  all  died  inteAate,  but  f6me  of  them  left 
children.  JeiFeries  C.  decreed,  the  1500 1,  to  be  divided  between 
the  child  living  at  B's  death,  and  the  children's  children  as  were 
living  at  the  death  of  B.  2  Vern.  50.  pi.  49.  Pafch.  1688.  Crook 
V.  BrooUi^. 

17.  But  on  appeal  before  the  commif&oners  they  decreed  that  the 
only  child  living  at  B's  death  fhould  have  the  whole  1500I.  and 
thought  the  grandchildren  cannot  take  by  the  name  of  children 
where  there  are  children;  but  had  there  been  no  children  they 
might.  2  Vern.  Ri  io6.  pi.  105.  Trin«  1689.  Crook  v. 
Brooking. 

l8»  A.  devifed  200 1.  to  purchafe  lands  to  be  fettled  on  B.  and 
the  heirs  ofher  body,  and  if  B.  die  without  iHue  then  the  children 
afCL  to  have  it  (or  words  to  thaf  efFed)  fo  that  it  appears  not  by 
the  will,  whether  A.  intended  that  the*  children  Diould  have  tlie 
lands  as  jointenants  or  tenants  in  common.  B.  died  without  ilfue* 
The  tniftees  afterwards  purchafe  land  with  the  200 1,  and  fettle  ic 
on  D.  and  £.  the  two  then  living  children  of  C.  and  their  heirs;  D. 
has  iflue  and  dies;  the  court  would  not  help  the  iffue  of  D.  againfl: 
£«  who  claimed  all  hy  furvivorjhip'^  for  the  Chancellor  faid  he 
would  not  make  it  a  breiich  of  trufl  in  the  truftees  that  they  did 
make  this  z  joint  purchajiy  there  being  nothing  in  the  will  to  diredb 
them  otherwife.  But  it  the  money  had  remained  in  their  hands,  he 
feemed  to  be  of  opinion  that  the  children  of  D.  fhould  have  had  a 
moiety  \  for  where  money  is  given  to  two  (being  perfonal  eflate)  it 
Ihall  btfeveral  to  them.  3  Cb.R.  2x4.  Pafch.  1688.  Sanders 
V.  Ballard. 

19.  Devife  of  20 1.  a-piece  to  all  the  children  of  A,  %  child  horn  >Freeni« 
afi^  the  making  the  will  and  before  the  teflator's  death  Qiall  take ;  ^1*^*, J^^'s 
per  Commiffioniers.    2  Vern,  105.  pi.  X03.  Trin.  1689.  Garbland^  c.  ci'tedbf 

V»  Mayott  the  name  of 

Garherond 
V.  Garberond. 

20.  A  man  devifed  a  term  for  years  to  his  daughter  and  her  chil^ 
dren^  {jbe  then  having  three  children)  and  alfo  tojuch  other  children 
as  Jhe  fhould  have^  and  the  children  of  thofe  children^  fhe  having 
pther  children  afurwardsy  but  the  queflion  was,  whether  they 
illOttld  have  any  fbareS|  aiid  it  v^as  held  that  the  woman  and  her 

three 
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three  chiUren  took  jointly  each  a  fourth  part,  and  diat  die  after* 
bom  children  took  nothing;  and  that  th^fe  word$  Wfre  words  of 
Cmhation,  and  not  of  purchafe,  and  it  is  as  mtich  ior  the  wife's 
par^  as  though  it  had  been  *  given  to  her  and  the  heh^^of  her  hodr. 
2  Freem.  Rep»  i86.  pL  262.  Mich.  1692.    AlcQck  y.  £U^« 

2i»  A  child  bomaft^r  tefla^r's  death  (hall  not  take^  where  tl^e 

devifis  is  of  a  ptrjpmal  eftatey  for  it  vefted  on  the  dead(  of  tdftafor 

and  fliall  not  be  deveffed.    Per  Ld.  Keeper.    2  Vcm.  545.  Pafctu 

1706*  in-caieof  Cook  v»  Cook. 

\^^;^^       22*  Devi(e  to  B.  and  his  chiUrifty  if  B.  has  ofaildnni  they  tite 

^ias  Ri.       witb  him^  but  if  he  has  none  it  is  an  eftate  tail.    Per  Ld.  Keeper. 

cbaroron  ▼.  2  Vern.  545.  Fafcb.  i7o6*  in  cafe  of  Cook  v.  Cook. 

Yardley.^  '^^'^  ' 

Teiik.  264.  pi.  66.  >■■■  ■So  to  the  mat  tbUdrtmtfi^  hoJ^    BeQ4  ia»  ofoA  ptr  Richardfoo  Ch.  J^ 

ntt.R.  347* 

23.  Devife  of  all  the  refl  of  his  eftate  H  and  amangjt  his  gravis 
children  living  at  his  death ;  per  Cowper  C.  they  are  reftri^ve 
words,  and  can  be  of  no  odier  ufe;  otnefwife  if  the  devifit  had 
been  to  his  grand  children  \  and  decreed  for  the  grand^children  iifw 
ing  at  the  teftator's  death,  and  exduded  thofe  bam  after.    2  ^famm 
710.  pi.  632.  HUL  1715.    Mufgrave  V.  Parrv,  &at» 
G.Eqii.R.        24.  A  devife  to  all  bis  children  and  grand*<hildren^  extends  onljr 
^^'J'^'     to  thofe  in  ejji  at  the  time  of  the  wiUmddc^  unlefe  didTe  were  future^ 
Fafciw         words,  as  aU  his  children  and  grand«children  which  Jbouldhe  h$m 
1716.^—    er  living  at  his  death.    Agreed  per  council  andcpurt.    Clu  Free. 
^r^HuT^  ^7®*  Pafclu  i  7i7»    Northey  v.  Buibage. 

1716.  S.C.  and  p. 

25.  A.  devifed  3000I.  to  all  th  natural  childnu  rfB\  his  fin  if 
y.  S.  Ld.  C.  Parker  inclined  that  a  iiatural  child  in  ventre  ik  mere 
could  not  take,  for  that  a  baftard  cannot  take  until  he  has  ;«^  41 
name  of  reputation  of  being  fitch  a  one's  childj  and  that  reputatioa 
cannot  be  gained  be/ore  the  child  is  bom.  ^Wms's  Kep.  5  Jo.  HilL 
1718.    Mediam  v.  Duke  of  Devon. 

26.  A.  has  B*  a  nephew,  and  C.  a  niece;  A.  makes  his  will^; 
and  devifed  land  to  B.  and  CL  for  their  livesy  remainder  to  th  chiU 
dren  of  the /aid  B.  and  to  the  diiidren  of  the  f aid  Q  C.  had  then 
one  child.  A.  after  made  a  codicii,  at  which  time  C.  had  twa 
more  childrem  This  devife  is  as  a  fiiture  devife,  and  takes  in  the. . 
children  after  bontj  for  the  word  children  in  the  will>  extends  <d 
^ore  than  the  child  born  at  the  makii^  the  wiU«  9  Mod«  104* 
Mich.  II  Geo.    Bateman  v.  Roach. 
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(IC4  b.  a)    take  by  the  Word^  Childfeii^  6ct. 

How. 


i.    A.    dcYlfid  ^forilai  f  iii'ffiM  H  R  C^ and  O.h!^ 

^^*  brothers^  an4  the  chifdren  of  bis  brother  B*  iquMy  to  be-'* 
divii&dV'    Whedler  ttle  cKitdren  of  £.  ihatl  feverally  take  a»  equal 
ihitfe  witb  B«  C%  and  D.  or  only  »  fourth  part  among  them?  2* 
Vefn.  6jr3.  pi.  |Si.  Pafcb.  1710.    Bretton  v-  Letbulier. 

2.  A.  by  deed  in  his  liie-tiihe  fettled  lands  to  fuch  ufes  as  hct 
ffieiild  appoint,  artd  in  default  of  fuch  appointmentj  to  his  five  dough'* 
tors  ahd  their  heirs  i  ai[terwards  A.  hy  will  appointed  an  efiatt  fir 
^e  ontyiojour  (f  the  five  daughtets  mat  were  to  take  die  fse;  for 
want  6f  theappomtment  it  was  objeft^d  by  Ae  court,  that  if  a  fee^ 
paSes  hot  by'  tne  will,  but  an  efiate  for  life  only,  yet  the  reverfion^ 
pafled  by  the  deed.    But  it  was  anfwered^  that  the  appointment  by 

will  (hewed  the  teftator's  intent  diat  they  £hould  not  take  a  fee,  and  f  ^22  1 
was  an  implicit  appointment  of  a  fee  to  the  heir;  which  objedion  ^  *^       ^ 
being  agreed  to  be  fignificant,  a  day  was  appointed  to  argue  it. 
Vern.  85.  pi.  74.  Mich.  1682.    Bovey  v.  omith. 

3.  A.  devited  an  eftate  to  truftees  to  fettle  on  B.  and  the  heirs  of  This  is  not 
bis  ho^j  taking  fpecial  care  in  fuch  fetthment  that  it  never  be  in  Srs  *"  *^ 
power  to  dock  the  tntatl  of  the  eftate  given  as  aforeuud  during  his  bat  ixea!- 
life*    Decreed  B.  ihould  be  only  tenant  fox  life  without  impeach-  t^ry  Ibii. 
mentofwaft.    2  Vem.  526.  pi*  475*  Mich.  1705.    Leonard  v. 

IxL  Suflex. 

4.  A.  deviled  his  perfonal  eftate  to  the  children  of  B.  and  CL 
Neither  B«  or  C.  had  any  child  at  the  making  the  wilU  or .  at  the 
death  of  A.  Per  Cun  it  ihall  be  intended  an  executory  devife^  and 
to  be  fuch  children  as  they,  or  either  of  them,  Ihould  at  any  time 
after  have,  and  they  to  take  per  capita^  and  not  per  JiirpeSy  they 
claiming  in  their  own  right,  and  not  as  reprefenting  &eir  parents^ 
2  Vern.  705.  pL  627.  JVlich.  I7K.    Weld  v.  Bradbury. 

5.  A.  had  five  children,  B.  C.  £)•  E,  and  F.  of  whom  C.  was 
dead)  leaving  children,  and  A.  by  his  will  bequeaths  the  refiduo  of 
his  perhnal  e/late  equally  to  B*  and  to  Cs  childreny  to  D.  and  to  E, 
and  F's  children,  "''^^r*  was  livings  and  was  married  to  J.  S.  who 
had  been  twice  a  bankrupt,  and  therefore  A.  by  his  will  had  made 
fome  provifion  for  her  feparate  ufe.  It  feems  by  what  was  mention- 
ed bv  the  Attorney  General,  and  not  denied  by  the  other  fide,  that 
all  the  fins  and  daughters  of  A.  had  portions  given  them  before  by  A* 
in  his  life-timej  fo  that  this  was  adaitional.  Ld.  C,  King  feemed 
at  firft  inclinable  that  the  children  fhould  take  per  ftfrpcs  only ;  but 
at  len^  decreed,  that  B.  and  the  children  of  C.  and  D.  and  £.  and 
the  children  of  F.  (beine  in  all  14  of  them)  Ihould  each  take  per 
Capita,  as  if  all  the  granachildren  had  been  named  by  their  refpec« 
live  nameai  and  that  the  children  of  F.  could  not  take  according  to 

g  the 


Ae  ftatute  of  diftributions,  or  in  alluiion  diereto,  forafmucfa  as  T^ 
the  daughter  was  living,  and  fo  her  children  could  not  reprefenc 
her;  and  that  to  determine  it  otherwiie,  would  be  going  too  much 
cut  of  the^will)  and  contrary  to  die  words,  .wheA  teftator's  mean- 
ing might  be  according  to  his  words,  and  that  meaning  a  reafonable 
8uid  femible  one.  2  Wms's  Rep.  383.  Mich*  1726.  Bladder  v. 
,Webb. 

6>  Devife  to  B.  and  the  heirs  male  ef  his  body^  viz,  to  the  Jlr/l 
Jin  of  the /aid  B.  and  the  heirs  male  of  the  hodj  of fuch  fir^  fon^  £^f. 
This  is  only  an  eflate  for  life*  Gibo.  Ii2«  pL  14.  Mich.  3  Geo». 
2,  B.  R.  Law  V.  Davis. 
"7,  H.  by  his  will  gave  500/.  to  the  relations  of  E.  H.  to  he  £* 
vided  equally  between  them,  E.  H.  had  at  the  teftatot^s  death  tw 
brothers  living-^  and  feveral  nephews  and  nieces  by  another  brother^ 
t^,  T.  determined  that  as  the  teftator  had  direded  the  500  L 
to  be  divided  equally  among  them,  he  could  not  dire£l;  an  unequal 
diftribution,  and  accordingly  decreed  them  to  take  per  capita. 
Cafes  in  £qu«  in  Ld«  Talbot's  time.  251.  Mich*  1734.  Thomas 
V*  Hole. 


(X-b^Si 
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(X.  b.  3.)     Who  (hall  tak;c,  and  What,  by   the 

Word  Survivor* 

Y«  T  make  A*  my  "wife  and  B,  my  daughurj  nvf  ixecutrixes  of  aU 
"*■  my  goodsy  moveable  and  immoveable^  equally  to  be  divided  ii?- 
pjueen  tbem'y  Per  tot.  Cur.  thefe  words  amount  to  a  legacy  to  them. 
Catalin  and  Wray  held  that  they  were  tenants  in  common.  South- 
cote,  that  they  were  jointenants,  becaufe  the  words  refer  to  a  ^W- 
fion  to  be  made,  and  in  the  mean  time  they  are  jointenants*  Dal. 
90.  pi.  10.  anno  15  £liz.  Anon. 

2.  A.  has  three  fons,  and  devifes  to  the  eldeft  Black- Acre,  to  Sm^xivwr 
the  fecond  White- Acre,  to  the  third  Green- Acre;  and  in  cafe  any  ^^^^^^ 
of  my  fons    die   without  ^ijfue^   that    the  furvivor   be  each    others  mthe^la- 
heir.     The  eldeft  dies  without  ifi'ue;    the  court  conceived  that  ral  number. 
both  (han't  take,  the  word  furvivor  being  in  the  fingular  number.  ^^^^Ivcd 
Le.  i66.pl.  230.  Mich.  30  and  31  £liz.  C.  B.  fiamblcden  V.  pi.  352*^*' 
Hambleden.  Mich.  \% 

£Iiz.  C.  B. 
■  Savil  J92.  S.  C.  but  no  judgment.  '    H-Cro.  £.^63.  S.  C.  adjuJfed  tlwt  they  were  aU 

/;/':.'cii^/>,anil  fo  )«  the  mc.ininij  of  the  will.-  -AnU.  38.  pi.  loo.  Anoo.  S.  C.  but  ftates  it 

in  the  plural  numhsf,  viz.  to  he  iVivitied  among  the  furvivors.— — Gouldlb.  100.  pi.  4.  S.  C. 
Day  was  given  over  to  arcane  if.  Ow.  25.  S.  C  adjudged  that  all  the  furvivors  ihall"  !>• 

each  others  heir,  and  fo  ths  remainders  fhall  be  to  every  one  of  them.      ■  ■       ■  And.  104.  ii^  nl 
229.  cites  S.  C.  to  be  adjudged  accordingly. 

3.  A.  ba&  two  fons  B.  and  C.  and  devifes  part  to  his  fon  B.  lA 
tail,  and  part  to  C.  and  fays,  if  any  of  my  fons  die  without  ijjiie^  then 
the  whole  land  Jhall  I'emain  to  a  ftranger  in  fee  \  B.  and  C.  enter 
accordingly;  C.  died  without  iflue  j  he  to- whom  the  .fee  was  de- 
vifed  entered.  Adjudged  that  his  entry  was  not  lawful,  and  that 
the  eldeft  fon  B.  (hould  have  the  land  by  implicative  devife.  4  Le. 
14.  pi.  51.  Mich.  32  Eliz.  C.  B.  Anon. 

4.  A.  hath  three  dau^htersj  and  devifeth  to  them  300  A  a  piece^  tp 
be  paid  at  the  age  of  21  year 5^  or  day  of  marriage^  which  Jbouldjir/l 
happen^  and  if  either  of  them  jhould  die  before  the  faid  times,  then 
her  portion  to  be  equally  divided  between  the  furvivors  \  the  eldejl 
piarries  and  hath  her  por  tion,  and  dies^  leaving  iffue  \  the  youngejt 
dies ' before  Jhe  either  is  married^  or  attains  the  faid  age  of  21;  the 
fecMafurvives.  Refolved  per  Ellis,  Windham  and  Dom'  Cancel- 
Jar*,  that  the  fecond  fifter  (hould  have  the  whole;  and  tho*  it  was 
objeftsd,  that  the  words  (equally  to  be  divided)  did  imply  that  they 
fhould  be  (harers,  yet  that  is  to  be.underftood  reddendo  fingula 
finguiib  in  cafe  two  of  tliem  had  furvived.  Freem.  Rep.  30  L,  302. 
pi.  365.  Mich.  1673.  Anon. 

5.  Devife  of  1500 1.  to  J.  to  be  paid  when  he  Jhall  attain  21  ^  fi 
B.  the  fame,  fo  to  C  and  to  D.  and  in  cafe  one  or  more  of  them  die 
before^  then  his  or  their  legficy^  f^c.  to  be  divided  among  the  furvivors. 
B.  died  in  the  life  of  the  teitator,  yet  B's  legacy  (haJl  go  to  the  fur- 
vivors. 2  Vern.  ^07.  pi.  192.  Hill.  1690.  Mi$er  v.  Warren. 

Vol.  VIIL  C  c  6.  A. 


523?  )De»fft* 

6.  A.  devifed  a  houfe  to  his  fons  B.  and  C.  in  equal  moieffe^ 
and  other  houfes  to  his  odier  children  iitlike  manner,  and  adds,  but 
toy  will  is,  that  if  any  ofmyfaid  children  Jhatt  die  before  2.1^  or  un- 
married^  the  part  or  Jhare  of  him  or  her  fo  dying  Jhau  ga  over  to  the 

furvivors  \  per  Holt  Ch.  J.  and  decreed  accordindy,  if  any  of  the 
children  die  unmarried  after  their  age  of  2i,  his  mare  fhaJl  go  to 
die  furvivor ;  but  fuch  fur vivor  fhall  have  only  an  eftatefor  Ufe  in 
fuch  (hare ;  and  if  B.  die,  by  which  C.  has  a  mare  of  B's  part,  and 
r  -^24 1  ^'^^  C-  ^*^s  that  which  went  over  to  C,  on  B's  death,  (han't  go 
*•  aver  again  a  iecond  time.  2  Vern,  388.  pi.  356.  Mich.   1700. 

Woodward  v.  Glaftrook. 

7.  A.  Copyholder  for  his  own  life  procured  a  copy  in  rcvcrfion 
-to  oe  granted  to  B.  C,  and  D.  for  their  lives  fuccef&ve,  but  this 
was  in  truft  for  A.  and  his  heirs ;  A.  by  will  devifes  the  copyhold 
erfier  the  deceafe  of  him  and  B,  his  wife  to  the  heirs  of  his  body  on  B. 
if  fuch  iffuejhall  be  living  at  the  deceafe  ofhimy  his  wifcy  $r  furvivor j 
remainder  to  J.  S.  A.  Idft  iffue  living  at  his  deceafe,  but  uich  sffiu 
died  living  B.  per  Wright  K,  the  v^ord  furvivor  muft  not  be  re 
jcfted,  and  the  word  (or)  muft  be  expounded  (and)  living  at  the 
deceafe  of  the  furvivor ;  and  fo  held  the  remainder  to  J.  S.  good. 
But  if  that  point  had  been  other  wife,  yet  J.  S.  had  been  well  intit- 
led  as  heir  at  law  to  A.  and  decreed  it  accordingly.  2  Vern.  38&« 
pi'  357.  Mich.   1700.  Nichols  v.  Tolley,  &  al'.. 


(Y.  b)     Who  ihall  take  by  the  Words  of  the 

Limitation. 

•Br. Done,  Xt    A     Had  two  fons  B.  and  C.  and  a  daughter  D.  and  devi(ed 
^^  '^s  c  *         ^^*  lands  to  J.  S.  for  life,  the  remainder  propinquioribus  defan^ 
'   — Br.Dc-  guine  puerorum  of  A.     The  fons  having  no  children,  but  D.  having 
vKc,  pi.  17.  two  daughters,  neither  the  fohsjior  the  daughters  can  take,  for  they 
*'^r  y^^  ^^^  pueri,  and  not  de  fanguine  puerorum,  but  the  two  daughters  of 
.  BycVs         ^'  *^^'  ^^^^  '^^^  ^^^^^  '^^^s »  .*"i  if  there  were  alfo  fons  of  fons  or 
Heading  on  daughters,  they  (hould  all  talcQ  together,  and  children  bom  after  the 
ij^n^^^  ^^  remainder  vefted  "(which  was  after  the  death  of  A.)  take  nodiing, 
*    cap.  j^^f.      *^^  ^^  neareft  gf  degree  in  blood  (hall  take,  and  the  worthieft  in 
•/  a*3.  Su  P.  ac-  order  of  defcent  5  for  die  words  import  no  refpeft  of  dignity,  but  of 
wrdingiy.    prbximity  cf  blood.    Hob..  33.  in  cafe  of  Counden  v.  Clark,  HobarC 
.'        •  ^    ••        Ch:  j.  cites  30-Aff.  47.'and  30  £•  3.  27, 

.  *    ^  .2.  Per  Babbington  If  land  be  devijed  to  t))e  college  ofD.  and  then 

*•.'..'        •    fr  fione  fuch  Mt  the  timej  but  after  fuch  corporation  is  madey  the  devife 
'.  V     '  *  .'  J?  'vt)id,  becaufe  there  was  no  fuch' in  rerum  natura  ^t  the  time^  &c. 

•  •    Br.*pcvife,  pi.  5.  cites  ^  H.  6.  23, 

'        '*  -  ; .  3.  A  man  dpvifeth  to  his  wife  for  10  y/arx,  remainder  to  his 

.    .youngeftfon  (he.  having  a  daughter)  and. to  his^  heirs  for  every  and  if 

either  of  his  fons  Jhall  die*  without  iffiie  of  bis  body  begotten,  femainder 

'  t9  the  daugbt&r  aiul  her  heirs  in  fee  ^  the  younger  fons  die  withou^ 

•       ..     *  '  iffuc 


•  , 


ifiiie  In  vha  teftatoris;  t^on  a  queftion  whedier  the  eldeft  fon' 
ihould  have  the  lands  in  tail  or  fee  by  intendment,  or  the  daughter> 
it  was  held  the  daughter  (hould  have  them.  D.  122.  a.  pi.  20. 
Mich.  2  &  3  Ph.  and  M,  Anon. 

4.  A.  has  three  brothers,  B.  C.  and  D.  and  devifes  his  hoi^e  in  ^^  ^ii<l  t>e 
Ujfiffton  of  J,  S.  to  his  threo  brothers  among  theniy  and  his  houfe  in  ^^^^ 
Ws  pojjijion  to  B.  and  he  tgpay  R.  W.  5  /.  to  find  him  fchooling,  or  'mi/y,  or 
elfe  to  remain  to  the  houfe^  provided  the  houfe  JhaU  not  be  fold^  but  go  beuf^iidtukM 
to  the  next  of  the  name  and  blood  that  are  males.     A.  dies;  after-  fttj^i^'^r'^u 
wards.  B.  dies  without  iiTue ;  C.  enters  and  dies,  leaving  ifTue  a  fon;  heir  princU 
per  three  juftices  the  fon  of  C.  (hall  have  the  remainder,  and  this  in  pal  of  the 
tail  to  him  and  the  heirs  males  of  his  body,  &c.  remainder  to  D.  in  ^"f®»  Jj**" 
like  manner ;  and  alfo  the  firft  houfe  devifed  to  the  three  among  c^fe  j, 
them  ihall  be  (o  alfo  in  tail  in  every  one  of  the  parts.     And  the  doubcfut^ 
provifo  againft  alienation  proves  the  intention  to  make  it  a  tail.  J^®,/"^ 
And  the  words  (or  elfe  to  remain  to  the  houfe)  viz.  family,  fhall  be  vail; 'per 
intended  to  the   chief  *  and   moil  worthy  and    eldeft  perfon  of  Hobart  Ch. 
the  family,  &c.     And  the  words  (that  are  males)  fhall  be  con-  J.  ^o*>*  33* 
ftrued  in  the  future  tenfe.     D.  333.  b.  pi.  29.  Pafch.    16  Eliz.  chapmaw's 
Chapman's  cafe.  c  fe. 

•  5.  A.  B*  and  C.  three  brothers;  A.  has  ifTue  and  dies;  B.  ^r^2cl 
purchafes  land,  and  devifes  the  fame  to  his  fon  in  taily  and  if 
he  die  without  ifllie,  that  it  fhall  remain  to  the  lineage  of  the  father  \ 
the  fon  of  A.  the  eldeft  brother  fhall  have  the  land,  and  not  C.  the 
younger  brother.  Per  Dyer.  4  Le.  206.  pi.  331.  Mich.  21  Eliz, 
C.  B.  Anon. 

6.  A.  feifed  of  land  in  fee,  had  iHue  two  fons  6.  and  C.  and  de- 
vifed  that  if  his  fon  5.  die  before  iffue^fo  that  the  land  defend  to  n^ 

fon  C  then  I  will  that  fny  overfeers  Jhall  have  the  government  of  ny 
lands^  andofmyfon  C  B.  married  and  died,  leaving  his  wife  young 
with  child  with  a  daughter ;  devifor  died ;  the  daughter  was  born. 
Adjudged  that  by  this  devife  the  daughter,  was  excluded  from  the  in-  ^ 
heritance>^nd  that  C.  fhould.have  the  land*  4  Le.  '32.  26  £liz. 
B.  R.  Anon. 

7.  Devife  tofecond.fon  in  taily  and  for  default^  fsfc.  to  the  heirs  "^^  reafoa 
ftie  body  of  his  eldejifony  and  if  he  die  withmt   iffue^   then   to  ZTi^V^ 
bis  two  daughters  in  fee ;  fecond  fon  dies  without  imie  living  the  was  living 
eldeft,  who  has  a  fon.     The  daughters  fhall  have  the  land,  not*  when  the 
withftanding  witneffes  fwore  that  the  devifor  declared  his, mean-  5|[^,^|J*ha'^ 
ing,  that  as  long  as  his  eldeft  fon  had  iiTue  of  his  body,  the  daugh-  veiled  in 
ters  fhould  not  have  the  land.  2  Le.  70.  pi.  94.   29  Eliz.  Ciiol-  the  heir  of 
Ipner  y.  Bowyer.  *  whi^ll' 

could  not  do  during  his  father's  life ;  for  Ntmo  eft  bares  viveatis  and  during  his  father's  life>  bo^ 
was  no  more  heir  male  than  he  was  heir  female  j  per  Ld.  Cowper.  Ch.  Free*  46!.  Hill.  1716.  ia 
cafe  of  Browii  v.  Barkham.  ^ 

8.  EjeaioHe'I^irmae.  Upon  fpecial  Verdi<El  the  cafe  was  J.  §. 
had  ij/ue  three  fonsy  and  deviled  his  lands  to  his  fecond  fon  for  "^0  years 
to  perform  Ms  will  and  pay  his  debtSy  and  made  him  his  executory  ane(  if 
h  dies  within  the  30  yearsy  that  then  his  third  fon  Jhall  have  fuch 
ffrm  as.  Jhall  be  arrear  of  the  30  years y  and  diets  ^  the  elde/l  fon  dies 

•  C  c  2  without 


32|  OeDlfc* 

vnthout  yfue^  an3  the  inheritance  defoends  to  the  j^mifmty  wc  Sitt 

wthin  we  30  "^tars^  having  ijfne  \  the  queftion  was  "between  Ac 

uncle  and  the  nephew,  if  the  third  fon  ihall  have  the  land  during 

the  refidue  of  the  30  vears  ?  and  it  was  argued  by  Pigott  for  the 

plaintiff,  and  Beamont  for  the  defendant,  and  adjudged  fiSr  the  uncle 

plaintiff;  for  although  thie  term  was  extinfik  in  the  fecond  fon,  yet 

this  is  a  new  devife  to  the  third  fon,  for  the  words  are,  that  he  mdl 

have  fuch  a  term,  &c.  Cro.  E-  128.  pi.  i.  Hfll.  31  Eliz.  in  Scacc. 

Lowe  V.  Lowe. 

J^o-  34^.  g,  Ufc  limited  to  executors ;  he  makes  but  one  execute  \  dierc  is 

5- C.  and  P.  ^^  ^^^  ^^^  ^^  ^^^^     ^  ^^^^  ^^^  j^.^jj    2^  ^^^  ^  Igjj^     'gj^ 

Moile  Finch  v.  Bodyll. 

Cro.E.3«;7.       10.  Devife  maner'  de  M.  fentori  filio  ci^ufdam  Richardi  Fcfter 

adjuJeed.^   his  cofin,  6f  haredtbus  fuisy  and  after  devifed  his  manor  de  N.  U 

Mary  fr  alter  for  Kfe^  and  tfjhe  die^  and  then  any  of  my  cojin  Fojlet^s 

font  livings  then  I  will  my  faid  manor  of  N,  to-  him  that  Jhall  have 

my  manor  of  M,     Fofter  had  ilFue  George  and  John ;  George  and 

Mary  enter ;  George  dies  without  iffue  j  John  enters  into  M.  and 

aliens  it  in  fee.      Mary  dies  John  living ;    John  flian*t  have  the 

manor  of  N.  becaufe  he  had  not  the  manor  of  M.  at  the  death  of 

Mary,  and  fo  was  no  fuch  perfon  as  might  take  by  the  will*     AndL 

306.  pi.  315,  Trin.  36  Eliz.  Brown  v.  Peafe. 

lliid.  576.         II.  A.  has  a  nephew  and  a  niece,  who  are  his  next  of  kin,  and 

cafe[°s.\:.    ^  devifed  his  lands  to  his  nephew  in  tail  j  remainder  to  the  next  of 

•ndfaysthat  kin  of  his  name.     The  teftator  dies  without  ifiiie;  if  the  niece  has 

ihe  fliouid    loji  her  *  name  by  marriage^  fhe  can't  take,  but  it  ihall  go  to  the 

™^f„«^lt    next  heir  male  of  the  name ;  but  if  fhe  was  a  maiden  at  her  brother's 

rted  at  the    death,  fhe  ihould  take.     Cro.  E.  532.  pi.  64.  Mich.  38  and  39 

death  of  the  Eliz.  in  Scacc.  Bon  V.  Smith. 

devifor, 

t  hough  (h«  had  been  married  at  the  death  of  her  brother. 

12.  A.  devifed  lands  in  N.  in  tail^  the  remainder  to  the  next  ^ 
kin  of  his.  name  \  at  the  time  of  the  devife  the  next  of  kin  was  bis 
brotherls*daughter^  who  was  then  married  to  J.  S.  The  devifor 
died,  the'tenant  in  tail  died  without  iffue.  Adjudged  the  daughter 
feould  iiot  have  the  land,  for  (he  is  not  now  of  the  name  of  the  de* 
vifor,  but  of  her  huftand's  name.  Cro.  E.  576.  pL  23.  Trin.  3^ 
Eliz,  in  B.  R.  Jobfon's  cafe. 

13.  A.  had  ifiiie  five  fons  B.  C.  D.  E.  and  F.  C.  had  iffue 
Mary,  A.  devifed  to  B.  all  his  lands  in  tail,  viz.  to  him  and  the  heirs 
male  of  his  hody^  and  if  he  die  without  heirs  male  of  his  body,  then 
he  devifed' ^ne  part  of  the  faid  land,  (naming  it)  to  C  and  the 
heirs  male  of.  his  body,  and  fo  the  other  fon  feveral  parts  9xAfiv$^ 
rally  to  the  heir  male  of  their  bodies  j  and  then  follows,y&  th^t  7ny  very 
will  isy  that  none  Jhall  have  my  lands  before  mentioned  but  the  heirs 
male  if  wvy  body^  and  tboir  heirs  male  of  their  body  %  and  I  fiirther 
will,  that  if  alt  the  heirs  male  of  my  afore  faid  fon  dii  and  hi  j^/t 
then  I  will  that  John  Sibily  t^c.  fhall  iaw  all  my  lands  to  hinty  and 
to  their  heirs  male,  (stc.  All  die  fons  die  but  D.  Per  the  two  Ch» 
J.  tjh^  land  \s  e^ai]e4  to  every  fon^  and  Mary  the  daughter  of  C. 
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fhaU  have  nothing)  but  D.  fhall  take.  2  And.  195.  pL  13.  in  the 
court  of  wards,  oibirs  cafe. 
^^4.  I  give  ta  A,  and  JE  my  ttrm  for  60  years  for  their  Iives\  ahd 
afterwards  to  fuch  perfons  asjhall  remain  in  my  houfe  at  N.  at  the 
time  of  their  deceaje ;  it  v/as  a  queftion  whether  one  who  was  in  pof- 
feiBon  as  tenant  at  fufFer^nce  at  the  death  of  the  furvivox  of  A.  and  B. 
(hall  be  faid  to  be  i«  poffeflion  to  have  benefit  of  this  remainder  ? 
but  little  was  fpoken  thereto,  et  adjornatur.  Cro.  J.  198.  pi.  26« 
Mich.  5  Jac.  B.  R.     Mallet  v.  Sackford. 

15.  A,  having  eight  daughters  by  three  feveral  venters,  devifed  Butalithiw 
his  land  to  his  two  youngeji  daughters  by  the  laft  venter  for  life,  the  fi^'^^^h.  T 
remainder  proximo  con/anjguinitatis  ^  fangUinis  of  the  devifor ;  being  abl 
youngeft  daughter  dies,  leaving  ifliie.  Per  one  J.  the  eldeft  daugh-  f«»0  gave 
ter  alone  fhall  have  the  remainder.  Per  two  J.  all  tlie  daughters  ^for^j^J^iTim 
together  (hall  uke  the  remainder.  V2lm.11.  Trin«  i7Jac.  B.R.  oftheeMeft 
Penman  v.  BifonL  daughrcr, 

though  ihejr 
difiEered  in  their  reafons.  Palm.  204.    Penman  v.  Pierce  ■■  Pevife  to  A.  remaiiKler  to  him 

ttiac  is  next  of  blood.     A  perfon  attiiinted  mny  take  by  this  devife ;  per  Doderidge  and  Haugh- 

too  J.  %  RoU.  R.  £56.  in  cafe  of  Peria  v.  Fearce. — — Bridgnu  14.    S.  C.  argued  but  sm 

judgment. 

16.  A.  feifed  of  land  in  fee  makes  feoffment  in  fee  to  his  ufe, 
and  after  makes  his  will,  by  which  he  devifed  that  the  feoffees  fliall 
make  eftate  of  the  fame  lands  to  all  his  forts  except  H,  and  if  all  his 
fins  die  without  iffue^  then  the  remainder  to  a  fir  anger.  Hut- 
ton  faid,  that  becaufe  H.  was  not  excepted ,  in  the  laft  claufe 
he  had  eftate  tail.  Het.  57.  Mich.  3  Car«  C.  B.  Harris  v. 
Marre. 

17.  Devife  in  truft  for  his  daughter  for  life,  remainder  to  the  ^'  ^-  cit«l 
fecond  fon  of  her  body  in  tail    male,   and    fo    to   every  younger  Ren.TTo. 
ion  with  remainder  over,  and  fays  the  rcafon  of  his   limiting    it  Hill.  173a. 
thus  was  becaufe  he  thought  the  eldeft  would  be  wdl  provided  Jnthccaf* 
for.     She  had  a  fon  B.  who  died  at  a  year  old  j  after  his  death,  ^f  ^oTr^. 
C.  another  fon  was  born  j  C.  though  now  the  eldelt,  yet  being  den,  where 
the  fecond  by  birth,  fhall  *  take    according    to  the  will,  though  ^^e  court 
not    according    to    the    intention,    and    not    to    be'    excluded.  ^^Jjjjj!*!^* 
Per   Cowper  C.    2  Vern.  660.    Trin.  1710.      Trafford  v.  Sir  my  fon  A. 

Halph   Afhton.  for  life,  re- 

mainder to 
-the  firft  Ton  in  tail  male,  remainder  to  his  2d.  3d.  4th.  and  5th  foos  facceiB«ely,  without  faying 
4br  what  eftate,  or  any  words  tantamount ;  and  A.  bas  two  fons,  the  former  of  whom  dies  in  hit 
iife-iune ;  the  fecond  itxo,  (hall  have  an  eftate  uil,  b«ing  tbeiirft  fon  at  his  father's  death.  Quaere, 
ior  the  reafon  of  that  cafe  feems  rather  againit  ihis  eoaftruiiion^  which  is  at  Ieaf|  bttter  warranted 
Jbjr  UKjcak^f  C^dwick  v.  Dolemaa. 
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(Y.  b.  2)    Dcrcription.     Who  (hall  take.     By  Dif- 

junftivc  Words. 


id^^d^ed"^    disjundHve,  for  they  faid  if  it  was  (and)  it  would  give  the   fee  to 
hat  the  if.     C  D.  and  £.  and  not  give  B's  heir  a  fourth  part,  but  being  (or) 


S.  c.  eited  I*    A      Having  four  daughters  B.  C.  D.  and  E.  B.  had  ifliie  N. 

Arg.  a.Sid.  XX %  g^^   djed,    A.  devifed  his  land  to  his  wife  for  life,  and 

ftates^t     a  ^^^^  ^^^  deceafe  then  equally  to  be  divided  amongfi  his  daughters  or 

derife  to  ^^''V  beirs  \  A.  died ;  the  wife  died  5  Ihe  court  was  of  opinion  that 

fifters,  and  it  was  ftrongeft  for  N.  to  have  it  by  reafon  of  the  word  (or)  in  the 

that  it  was      —       ~  "  

at 
that 

fuc  of  fuch  there  is  more  colour  thatfhe  (hall  take  a  fourth  part  by  force  of  the 
^'^\\U^  devife.  Adjornatur.  Godb.  363.  pi.  435.  Mich,  i  Car.  B,  R. 
of  tbc"de-     Taylor  v.  Hodgflcins. 

vifofj  (hall 

take  nothingy  and  that  the  words  fifters  (or)  their  heirs  fhall  he  conitrued  fifters  (and)  their  heirs. 
...___  If  a  man  de vifes  his  lands  to  ins  %uifefor  life,  and  after  to  his  four  Jaugb/ers  fmd  Ixin,  equally 
/•  ^<i^r<^  between  them,  (hare  and  (hare  alike,  to  hold  to  them  and  their  heirs  for  ever,  and 
one  of  the  daughters  die,  having  ififue  a  fon  and  then  the  devifor  dies,  the  w^ill  is  void  for  a  4th 
part,  a  Sid.  53*  HilL  1657.  B.  R.  Packman  v.  Cole. 

2.  A.  devifed  money  in  triijl  for  Juch  of  her  daughters^  or  daugh* 
Urs  children^  as  Jhould  be  living  at  her  fon*  s  death.  Some  of  the 
daughters  were  living  at  the  fon's  death,  and  had  alfo  children,  and 
Others  were  dead  leaving  children,  l^he  Mafter  of  the  Rolls  de- 
creed that  all  the  child fen^  as  well  of  the  living  as  of  the  dead  daugh^ 
iersj  Jholl  come  in  for  their  ftiares.  For  the  word  (or)  fhall  be 
taken  for  (and)  otherwifc  the  whole  devife  will  be  void  for  the  un- 
certainty. And  that  it  was  the  fame  as  if  the  devife  had  been  to 
fuch  of  my  daughters  and  their  children  as  (hall  be  living  at  my 
fon's  death,  Wms's  Rep.  434.  Pafch.  17 18.  Richardfon  v. 
Spraag. 

3.  00  if  the  devife  had  been  to  my  children  and  grand-children^ 
my  children  and  grand-children  would  have  taken.  Per  the  Mafter 
of  the  Rolls.    Ut  fup. 


(Z.  b)     Limitation, 

Who  fhall  take  by  it,  being  made  to  Things,  and 

not  to  Perfons. 

I.  A  Devifes  Ecclefia  San^i  Andrea^  it  is  i  good  devife  to  the 
^^*  •  parfon  of  the  church,  per  Gawdy.  Owen.  89.  cites  21 
R.  2.  Devife  27. 
r  -^28  1  2.  A.  by  will  gave  500/.  to  his  wife  for  life,  remainder  to  the 
PfpJ^  ^^^^^^  ^f  ^''  Helens^  Londony  (which  is  an  impropriation). 
The  Mafter  of  the  Rolls  decreed  that  this  fhould  not  go  to  the 
vicar  or  ftipendiary  of  the  church,  but  did  belong  to  the  church- 
wardens for  tlie  reparations  of  the  church,  and  improving  and 

adorning 
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alornlng  the  fame ;  and  ordered  that  the  iame  be  applied  ac*» 
cordingly.  2  Wms's  Rep,  125.  Hill.  1722U  Attorney  Geaeral  j^ 
Rupcr. 


(A.  c)     Who  fliall  take. 

By  Relation  to  Teftator's  Death*. 

ft 

J.  r^OODS  devifed  U  A  for  life^  and  after  the  death  of  A.  U 
the  heir  of  B.  B.  dies  in  the  life  of  A.  decreed  that  the 
goods  ihould  go  to  him  that  was  the  heir  of  B.  at  his  death,  and 
not  to  him  who  was  the  heir  at  the  death  of  A*  Vern.  35.  pi.  34* 
Hill.  1 68 1.    Danvers  v«  the  Cajd  of  Qarendon* 

2.  500/.  to  A.  500/.  to  B.  500/.  to  C.  &c.  and  if  any  die^  then 
bis  or  her  legacy,  and  alfo  die  ):eftdue  of  my  perTonal  eftate 
Jhallgo  tofucb  of  them  asjhallbe  then  living.  Per  Cur.  thefe  words 
muft  refcyr  to  a  certain  time,  and  that  is  when  the  legacies  become 
payable,  which  is  at  the  time  of  the  teftator's  death,  fo  that 
the  death  of  any  of  the  legatees  afterwards,  would  not  carry  it 
fo  the  furvivors.  Ch.  Prec.  78.  pi.  68^'  Mich;  1687.  Trotter 
V.  Williams.  ' 


(B.  c)  •  Relation.     Where  the  Bequefl:  ihall  relate 
to  the  Tiirie  of  ihikingthe  Will,  or  to  the  Tef- 
.    tatbf's  Death. 

I.  TF  I  devife  all  the  goods  which  I  now  have  infuch  a  romiy  ^nd  lbl<i- 149 
*     *  after  I  put  iii  other  goods  they  ihall  pafsL  Arg.  but  Hok  Ch.  J.  ^^ 
aiked  how  it  would  be  if  the  devifee  put  in  other  goods  ?  to  which 
Broderick  anfwered,  that  he  would  fay  nothing  to  that,  but  that  it 
might  be  a  fraud.    Holt's  Rep.  244..  admitted  per  Sir  Edward 
Northey  of  the  other  fide,  and  cittfd  Swinb.  418.         .    •         •" 

2.  A  man  devifed  all  the  arrears  now  due^  and  unjujlly  detained 
firom  nu  the  dean  and  chapter  ofTori^  to  he  enffioyed  in  a  certain  cha^ 

fity  \  and  the  quei^ion  was^  W  hetber  the  arrears  incurrcfd  after  the  -  ' 
m^ing  of  the  will)  and  a  /mall  time  before  the  death  of  the  teftator, '  . 
and  which  were  never  demanded  by  tlie  teftator,  fhould  pais ;  and 
per  Lord  Keeper*  not;  for  though  a.  general  devife.  of  all  a- man's 
go6ds  will  carry  all  he  had  at  his  dea^h,  though  purchafed  after  the 
making  liis  will }  yet  here  it  is  confined  to  the  arrears  due  at  the 
making  the  will.'  Decreed;  Ahr.  Equ,  CafiM  201.  Trin.  lyor* 
Attorney  General  v.  Bury. 

3.  A.  devifed  lands  io  his  younger  fins  at  their  reJpeSfive  (igesof'X^^ 
hit  that  his  eldej^fon  Jhotdd  take  the  rents  ajid  profits  tiU  their faidfe- 
4feral -ages'.  A.  died,  and  then  the  eldej^  Jin  by  will  giver  all  thofe 
rfnts  ixniprojHs  rfthe  lands  to. his  younger  bfotbfiri^  iut  not  tP  be  paid 

'Cc'4    .;    •  "them       ' 


J 

\ 
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ibfjn  till  24,  and  died.  The  Maftcr  of  the  Rolls  decreed  that  the 
rents  ♦  and  profits  devifed  bythe  eldeft  fon,  were  to  commence  only 
as  from  his«  and  not  from  A's  death.  And  affirmed  on  appeal  by 
C.  Parker.  Wms's  Rep.  500.  Mich.  1718.     Tiffen  v.  Tiffen. 

4.  A.  devifed  his  library  of  booh  now  in  the  cujlody  of  B,  to  AlU 
Souls^CelUge  in  Oxford^  and  in  the  fame  w^ll  he  devifed  4000 i^  more 
ia  augment  their  library.  After  which  the  teilator  bought  fever al 
hooks  ofvalui  which  were  placed  in  the  faid  library »  It- was  decreed 
by  the  Maftrr  of  the  Rolls  that  the  books  afterwards  bought  and 
put  into  this  library  fliould  pafs  to  the  college  by  the  will,  the 
court  being  of  opinion  that  the  word  (Now)  did  not  relate  to  th« 
books  in  the  library  at  the  making  the  will,  but  on  the  conftruc- 
tion  of  the  whole  fcntcnce  denoted  where  the  faid  library  wasy  and 
n:iight  be  intended  to  dijlinguijh  itfrmn  any  other  library  of  the  tef 
tator's.  Wms'sRep.  597.  599.  Hill.  1719.  All-Souls-CJollcge  v. 
Coddjrington. 

5.  By  devife  of  all  the  corn  now  in  my  ham  ;  if  that  com  be  af- 
terwards»fpent  and  new  corn  put  in,  fuch  new  corn  will  not  pafs. 
Sut  by  devife  of  all  my  flock  of/heep^  now  on  fuch  a  hilly  or  in  fuch 
a  pafture,  in  that  cafe,  becaufe  {heep  are  in  their  nature  fuiinating 
and. a  colleSfive  body^  the  fheep  produced  afterwards  ftiali  pafs.  Per 
the  Mafter  of  the  Rolls  in  the  cafe  above. 

6.  jfnd  by  detife  of -all  the  horfes  now  in  myflable^  and  afterwanfo 
I  purchafc  more,  the  new  h6ries  will  not  pafs  becaufe  thcfe  an 
particular  .chattels^  and  not  part  of  a  coUe^ive '  hody^  as  a  fluck  of 
iheep  or  library  of  books*  Indeed  a  flock  of  lhe«p  differs  fomc* 
what  from  a  library  of  books  \  for  the  former  muft  of  neceflity 
fin&uate,  but  there  is  no  neeeility  that  books  fhouid  be  changed. 
Jbid.  per  eundem. 


(C.  c)     Alterable  or  to  be  transferred  aud  go  over 

to  another. 

Roll.  Rg>.  !•  A  Poflefled  of  a  term  devifed  it  to  his  wife  for  her  life  and 
3»!.  5,  c.  £y.%   ^fg^  j^^y  deceafe  to  B.  and  C,  his  fons^  and  if  they  have  n0 

iffLLct^^  -^^^  /-ftttf^  and  jointfy  together 'y  but  if  it  pleafe  God  to  bejlofv  on 
it  ihatl  gd  them  both  men  children^  then  my  .will  is,  ttjhall  be  refirved  and  put 
to  his        ■  out  to  the  ufe  andpnfit  of  both  their  f oris  jointly  together^  or  to  one  of 

?or™  and  if"  *^^^^  ^  ^^^l  *^'*  ^^'^^  ^°^  ^^^  children^  But  if  they  no  ifftse  maky 
•riofher  thert  my  will  is,  after  the^ddceafe  of  my  font  itjbali  b^  to  %'S*  A* 
be  aficr-      made  his  wiffe  executrix  and  dipd.    I'hc  wife'afl'entcd  to  the  legacy* 

hl'maH  ""^  ^^^  ^^^^  ^'^^-  ^^  "^^'^'^^  ^^^^  ^'  ''^'^  ^'  *^  ^  f^  ^"^  ^^'^ 
dcveftit       vjards  a  fon  is  bom  to  CL    Refolved  that  the  fon  of  C  Aall  take 

from  the  prefently."  Cro.  J.  '204-  pi.  7,  Hill.  13.  Jac.  B.  R.  Blandford  v* 
*^--f «- Blandford,  ^   ^"^^  ^    ^'  ^  -^ 

tor,  .<nd 

if  more  fon-  (hould  afterwards  be  bora,  they  fliall  take  jointljr  with  hinu 

2  Snnd.  i^g.      it.  Devife  of  X2I.  per  annum  for  life. to  A.  and  that  if  jf.  marfj 

v^^uLT/*  ^'  4:9cecutor  fbdll  pay  ber  100 1.  and  the  rent  JhaU  uaft  \   the 

^^^'  •  *    .  rem 


* . 
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rent  fhall  not  ceafe  till  payment  of  the  100 1.  By  two  Juftices,  con-  den,  s.'C. 
tra  Twifden,  but  he  confented  to  the  judgment.     Mod.  272.  pi.  **^J"**s^ 
25.  Trin.  29  Car.  2.  B.  R*  Ofborne  v.  Walleeden.  \^^^    *' 

*  3.  A.  has  four  fons  B.  C.  D.  and  E.  and  being  feifed  of  land  in 
fee  devifed  to  his  wife  for  life^  if  fie  do  not  marry  ;  but  ifjhe  marry 
that  J5.  prefently  after  her  death  enter^  iffc.  and  enjoy  to  him  and  the  f  "J  'lO  1 
heirs  male  of  his  body^  remainder  to  C,  and  the  heirs  male  of  his  hody^  ^  ^^  J 
&c.  The  wife  dies  unmarried,  yet  her  not  marrying  did  not 
hinder  but  that  the  lands  were  entailed  \  for  by  the  whole  fcope  of 
Ac  will  it  appears,  that  devifor  intended  an  entail  with  divers  re- 
mainders, and  rather  than  this  intent  ihall  be  defeated,  the  words 
fhall  be  confirued  thus^  viz.  If  fhe  marry,  B.  to  enter  prefently^  and 
if  fte  do  not  marry  then  B.  fhall  have  and  enjoy  to  him  and  the 
heirs  male  of  his  body  with  the  remainder  over ;  and  judgment 
accordingly,  3  Lev.  125.  Mich,  34  Car.  2.  C.  B.  Luxford  v. 
Cheeke. 

4«  I  give  and  devife  my  lands  to  my  grandfon  R.  the  fin  of  my  fin 
•  Tl  H.  and  to  my  grand-^ughter  E,  H,  equally  to  be  divided  betiveen 
ihemj  and  to  the  heirs  of  their  refpe5five  bodies ;  and  in  default  of 
fucb  ijjiie  I  give  the  fame  to  my  grand^daughter  A.  H.  and  her 
heir4  for  ever*  The  jury  found  that  R.  died  without  iffue,  and 
Aat  A.  H.  married  J.  J.  the  leffor  of  the  plaintiff.  The 
Ch*  J.  now  delivered  the  refelution  of  the  court  upon  this  record  ; 
and  faid  they  were  unantmoufly  of  opinion,  that  in  this  cafe  no  cro& 
remainder  ought  to  "be  allowed.  He  did  the  general  rule  in  thefe 
cafes  is,  that  no  eftate  fhall  arife,  but.  where  there  is  an  exprefs 
ileclaration  of  the  party,  or  a  flrpng  implication  to  that  purpofe. 
But  neither  of  thefe  was  in  the  prefent  cafe;  for  the  only  words 
that  give  here  any  colour  of  doubt,  are.  thofe,  (and  for  ddkult  of. 
ftich  iiTue.)  But  thofe  words  may  well  refer  to  the  word  (refpec- 
tive,.)  as  well  as  to  the  other  words  in  the  former  fentence ;  and  if 
So  Ae  leflbr  of  the  plaintiff  is  to  take  after  either  of  the  two  other 
grand  children  dying  without  iffue  refpe6Hvely ;  and  as  the  plaintifF 
was  of  equal  degree  of  kindred  to  the  tdlator  with  their  brother 
and  fifler,  this  much  confirms  this  conflru^ion*  The  only  mate- 
rial cafe  that  feems  of  any  weight  againfl  this  opfnion,  was  the  cafe 
of  *  Homes  AND  Meynel,  reported  in  Sir  Thomas  Jones  172.  •Seetjr. 
and  in  other  books.  But  this  cafe  materially  differs  from  that  in  J^?^"?*' 
many  refpe£b ;  for  there  the  words  are,  if  they  die  without  iffue,  ^  '^"  ' 
which  fomething  implies,  that  both  of  them  are  to  die  firftj  likewifc 
there  was  the  word  all,  which  intimates  that  the  lands  were  to 
go  all  together  \  fo  there  was  not  the  wiM-d  refpedive,  and  the  firft 
devifee  was  the  teftator's  daughter,  the  remainder^man  only  a  ne- 
phew. He  faid likewife  this  circumfbnceof  difference  in  kindred 
diflinguifhed  the  prefent  cafe  from  that  in  Dyer.  303.  326.  and  4 
Leo.  14.  Accordingly  the  court  gave  judgment  for  the  plaintifF. 
Barnard.  Rep.  in  B.  R.  367.  Hill.  7  Goo.  2.  and  443.  Pafch.  7 
Geo.  2.  Cumber  v.  HilL 
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(D.  c)  Condition.     By  what  Words  in  a  Devife. 

I.  r^E  VISE  that  his  lands  (being  fee  fimplc)  fliould  remain  in 
*^  the  hands  of  the  wife  his  executrix  for  the  term  of  thirty 
years  ySr  thoje  intents  andpurpofes  atfuing^  and  firft  he  wills,  and  his 
will  and  intent  is,  quaere,  if  thefe  words  make  a  condition  ?  the 
matter  was  compromifed  at  the  requeft  of  the  parties,  but  the  opi- 
nion of  the  juftices  was  bent  that  the  entry  of  the  heir  was  not 
lawfuL    D.  163.  pi.  52.  Trin.  4  &  5  P.  &M. 
IK  i«j,  a.         2.  The  hufband  devifed  his  lands  to  his  wife  for  thirty  years  to 
?'rin?4«^'5  Ac  intents  and  purpofes  following  (viz.)  I  will  thatjhe  out  of  the 
P.  3c  M.      *  profits  pay  yearly  to  T,  during  the  term  30/.  and  appointed  her  to 
Anon.  S.P.  pi^y  (qu^q  legacies,  and  that  Jbe  Jhould  be  hound  to  thefaidT.  S.t9 
to  be  s.  c.    perform  the  will\  (he  paid  the  legacies,  when  fhe  fhoiud  have  paid 
'£iys  that  at  the  30I.  to  T.  S.  to  pay  it  over  to  the  legatees,  and  therefore  the  • 
*^«  **?y       heir  entered  for  a  coridition  brolcen ;  but  adjudged  that  this  was 
fordie         ^^  ^  condition  but  a  declaration  of  the  intention  of  the  teftator  \  for 
bench  the     to  what  purpofe  fhould  the  wife  be  bound  to  perform  the  will,  ii 
natter  was   this  was  a  condition  ;  but  judgment  was  not  given  for  the  parties 
mlfcd'jrtihe  agreed.     And.  50.  pi.  126.  Pafch.  17  Eliz.  Hubbard  v.  Spencer. 

requeft  of  the  parties*  biit  the  opinion  of  the  juftices  was  benp  againftthe  pIaiT)tifF>  viz.  that  tha 
entry  of  the  heir  was  not  copgeable.;  BendL  187.  pU  288.  S.  C.  accordingly. 

♦[331]  -   ^ 

3^'  ^5«         3,  Devife  of  a  rent  charge. to  his  younger  fon  towards  the  educa-^ 
ui  toddon'  ^'^'^  ^^^  bringing  him  up  in  learnings  it  is  not  conditional,  aftd  he 
Ttrbis.        fliall  have  the  rent  though  not  brought  up  in  learning,  and  the  . 
words  (towards  his  education)  are  only  to*flicw  the  intent  and  con« 
fideration  of  the  payment  of  the  fum«     2  Le.   154.  pi.  i86.  19 
Eliz.  C.  B.  Anon. 
Bend.  271.        4.  G»  devi&d  his  lifnds  to  A,  and  devtf^d  alfo,  that  faid  jf.  Jhould 
pi.  i8r.       pay  Q  ^gfff  fQ  ^^  ^y^j^  ^ij^f  g^  ndght  dijirainfor  i(  j"  and  if  yf*  fail  of 

Eliz".  S?c.  ^^^  payment  ofity  that  the  heirs  of  the  difvifor  might  enter  \  the  lamo 
no judg-  is  a  good  diftrefs  *.and  a  good  condition.  Le.  269.  in  pi.  362.  20 
went  was    Eliz.  C.  B,  cites  it  as  the  cafe  of  Shaw  v.  Norton. 

gwenbutit 

ieemedto  Ccveral  of  the  juftices  that  the  plainti/FlhouM  recover^  becaufe  the  wiK  was  upon  condition 
which  was  broke.«^-«Dy.  348.  a.  b.  pi.  13.  Hill^  iS-^liz.  S.  P.  and  f^ms  to  be  S.  O.  ^d  held 
accordingly  by  Dyer  and  Harperi  contra  Manwood  and  Mounfon  and  •the .  opinion  qf  Wray  and 
Saunders,  the  Ch.  J.  and  CU  B.  in  prvfentia  Man\vood,  ad  me^am  was  according' to  chak  o£ 
Dyer  and  Harper  that  both  penalties,  viz*  the  condition  and  Vc-entry  and  tfie-diftrefs  given  to  B. 
for  non-payment  are  good  remedies  for  fec^tnng  the  payment  according  Co  the  teftdtor's  intention  ; 
but  B>  ou^ht  cp  nialLe  a  demand  before  the  di^refs  talcen. 

5.  M.  made  a  Itafe  for  years,  rendering  rent,  and  for  default  of 
payment  a  re-entry,  with  covenants  on  the  part  -of  the'  leflee 
to  repair  the  mefliiagc?,  &c.' and  the  ternt-cootiniring,  the  faid  M^ 
hy  his  will  in  writing  devifed  the  fame  (find, to  the  faid  lejfee  for  more 
years  than  he  had  to  come  in  ity  rendering  yearly  the  like  renty  and  under 
the  fame  covenants  which  he  now  h'qlds  tt^  aiid  died^  and  afterwards 
^tfrfi  term  expired^  the  leilee  docs  nQt  repair  tjie  houfeS|  and  th^' 

.    '  queftion 
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queftion  was,  whether  by  this  he  has  forfeited  his  term  and  ad- 
judged that  as  to  this  it  was  not  any  condition,  and  a  covenant  it 
could  not  be,  for  a  covenant  ought  always  to  come  on  the  part  of 
the  lefTee  himfelf,  which  cannot  be  in  this  cafe,  for  he  does  not 
fpeak  any  thing  in  the  will  to  bind  him,  but  they  are  all  the  words 
of  the  devifor  himfelf,  which  are  comprifed  in  a  will,  and  it  never- 
was  his  intent  to  have  it  to  be  a  condition,  and  therefore  void  as  t9 
the  lejjee  to  hind  him  either  by  way  of  covenant  or  condition*  Poph. 
8«  cites  it  as  adjudged  in  C.  B.  29  Eliz.  Michell's  cafe. 

6.  A  ItSbr  devikd  to  his  lej/ee  for  years  for  the  fa?ne  term  ht  h^d  Gouldft.7^ 
before,  and  paying  the  fan^e  rent  and  at  the  fame  days  and  upon  the  chel  V. 
^iame  covenants,  which  were  in  the  firft  leafe ;  adjudged,  that  it  is  Dunton. 
not  a  conditional  leafe,  fo  that  his  leafe  fhould  ceafe,  if  he  did  not  ^*  P^and 
perform  the  covenants,  for  the  firft  covenants  were  only  by  way  of  s^c  ^^c*^ 
covenant  and  not  conditional.     Cited  by  Popham  Cro.  £.  288.  in  the  words 
pi.  3.  as  entered  Mich.  39  &  40  Eliz.  Rot.  649.  and  afterwards  there  are 
adjudged  in  Machines  cafe.  lik'^tov^ 

.  nants^  and  all  the  couit  held  thatthofe  words  do  not  make  a  condition  although  they  are  in  a' 
will  ;  and  Periam  faid,  Uiac  thofe  words  are  void.  i  Show.  40.  cit^  Cro.  £.  2S8.  Martin', 

dale  *  V.  Martin  {hut  it  Ihould  be  Machin's  cafe  cited  in  that  cafe]  S.  P.  adjudged  tliat  it  was  not  a 
condition  but  only  a  covenant  or  rather  a  truft.  ^f  9  ^2  2 1 

I 

7.  Devife  to  his  wife,  provifo^  and  my  will  is,  thzt  Jhe  Jhall  keep 
my  houfe  in  good  repair^  is  a  good  condition.  So  devife  of  lands  to 
B.  paying  10/.  to  C  it  is  a  good  condition,  for  C.  has  no  other  reme- 
dy. Lre.  174.  pi.  241.  Trin.  30  ElizI  B.  R.  in  cafe  of  Creckmerc 
v.  Paterfon. 

8.  Devife  of  100 1.  to  his  wife  pro  W  in  exoneratiene  of  her  dffuoer 
it  is  a  condition  that  fhe  fhall  not  have  the  100 1.  till  ihe  make  a 
difcharge  of  her  dower.  Cro.  E.  274.  pi.  3.  Hill.  34  Eliz.  C.  B- 
Pett  v.  Bafeden. 

9.  If  a  man  devifes  land  to  an  executor  ad  vendendum^  fp  if  lands  Land  was 
are  devifed  to  one  adfolvendum  20 1.  to  J.  S.  or  paying  20 1.  to  J.  N*  <Jcvi(«d  for 
this  amounts  to  a  condition.    Co.  Litt.  236.  b.  LN:rrl 

mahuUr  ^  fojvemi.  aanuatim  at  Mich,  to  J.  S.  205.  'Tis  a  condition^  and  for  noflpayment  tb« 
entry  of  the  heir  was  adjudged  lawful.  Cro.  £.  454.  pi.  az.  Mich.  37  &  38  Eliz.  C.  B.  Fox  v« 
Catline. 

lo«  If  lands  are  devifed  infee^  upon  condition  that  the  devifee 
fiall  not  alienj  the  condition  is  void.     Litt.  f.  360. 

II.  A  man  feifed  of  certain  lands  holden  in  focage  had  ijiie  two  Cro. £.246* 
daughters  J  A.  and  A  and  devifed  all  her  lands  to  A.  and  his  heirSy  to  P**^-  W»ch. 
pay  Bm  z  certain  fum  of  money  at  a  certain  day  and  place.  The  money  ^n^-^^ji^^ 
was  not  paidy  and  it  was  adjudged  that  thefe  words,  To  payy&cc  did  Cnckmer* 
amount  in  a  will  to  a  condition,  and  the  reafon  was,  becaufe  the  v*  I'aterfoo. 
land  was  devifed  to  A.  for  that  purpofe,  otherwife  B.  to  whom  the  cufs s*cl-. 
money  was  appointed  to  be  paid  fhould  be  remedilefs,  and  the  leffee  Ea  M/ritf/. 
jf  B.  upon  an  a£lual  ejc£hnent  recovered  the  Tnoiety  ofth£  land againft  ^  ad,  &c. 
A.  Co.  Litt.  236.  b.  cites  Crickmer's  cafe.  .  ^^^^  *^ 

m  a  devife«  but  not  in  deeds.    Mo.  ^7.  pi.  262.  Pafcb.  6.  £Uz.  Anon.  a  Verr.  Gundry  Vf 

fiayuard.  Su.a^4>  Kinaaa?.Joba(»ii« 

ti.  If 


t2.  Dei4le  ta  A*  in  fee,  cm  condition  i/h^  does  not  fay  U  S*ji 
certain  foxti  of  inoney>  that  B.  JhaiPha*i^  in  fie  is  a*  void  condition 
aiKl  femainder ;  for  it  is  contrary  to  law.     >  inch  46.  b. 

13.  Devife  in  tail,  on  condition  to  have  fee  if  fhe  marry  one  if 
hit  truefirnawie.  The  teftator's  firname  was  MiUs^  and  fbe  mar- 
ried one  MilL  This  was  no  performance  though  the  hufband  was 
ufually  called  as  well  Mills  as  Mill.  Sti.  389.  Mich.  1653.  Olive 
V,  Tong. 

l^df.  Clian.       i^.  Mortgagee  by  will  remt%  fart  of  the  mortgage  money  and 

?•& '^  dl  the  intereft  if  the  reft  be  paid  within  three  years.  If  the  mort- 
gagor does  not  pay  within  three  years,  he  lofes  the  benefit  of  the 
bequeAi  Chan.  Cafes  51.  Pafcb.  16  Car.  2.  Glover  v.  Porting- 
ton. 

fii  which  i«j,  Dcvife  to  A.  he  proving  hi nf elf  to  be  the  fin  ofB,  and  of  M. 

^x^'xvi.  *iVw^f.    See  Fin.  R.  278.  Hill.  29  Car.  2.  Pigg  V.  ColdweO. 

tirely  paiTed  over,  fo  that  the  words  icem  idle.    Ibid.  ^ 

ChaD.Prec.  x6*  A*  bas  two  daughters,  B.  and  C.  A.  devifed  to  B*  lands  in 
l%!tl'^'  /^^y&i^Ar,  and  devifed  to  C.  lands  entailed  on  J.  If  B.  will  claim  a 
$^  P.  does  fliare  of  the  entailed  lands  under  the  fettlement  {he  muft  quit  the  fee 
j^p»?P|)ear.  fimple  lands  ;  for  the  teftator  having  difpofed  of  his  whole  eftate 
Eqvu^ep  ^"J^^g  ^'^  children,  what  he  gave  them  was  on  an  implied  condition 
a,  s.  c.  is     that  each  acquit  and  releafe  the  other ;  per  Cowper  K.  2  Vern.  58  !• 

s.P.ac-       pl^  524.  Hill.  1706.  Noysv.  Mordant, 
cordingly.     '^    -^  ^  *     ^         ^ 

\  333  ]  (E.  c)     What  a  Condition,  and  what  a  Limita- 
tion. 

1.  nPHE  hufband  devifed  part  of  his  lands,  to  his  wife  for  Rfe^ 
^  upon  condition  that  Jhe  Jhould  educate  his  children  in  leammgy 
remainder  to  his  youngeft  fin  in  tail^  who  died  without  iffue,  and  the 
reverfion  in  fee  came  to  the  eldeft  fon  ;  the  condition  was  broken. 
Adjudged  this  was  not  a  limitation^  becaufe  there  were  exprefs  words 
of  condition,  but  that  the  devifi  over  in  remainder  to  the  youngeft  fon 
had  deftroyed  that  condition^  ibr  if  it  had  not,  then  the  heir  at  uiw 
muft  have  entered  for  the  condition  broken,  and  fo  defeat  the  eftate 
of  the  wife,  which  he  could  not  do  in  this  cafe  without  deftroyii^ 
the  remainder.  10  Rep.  41.  b.  cites  Hill.  3  &  4.P.  ic  M«  in 
C.  B.  Dr.  Butts's  cafe. 

2.  Words  in  a  will  tending  feemingly  to  a  condition  (hall  not  be 
taken  in  law  to  be  a  condition  where  it  appears  that  the  intent  of 
the  teftator  was,  that  all  the  eftate  ft>aU  not  he  defeated.  See  PL  C» 
413.  &c.  Mich.  13  &  I4£liz.  Newys  v.  Larke. 

3*  If  the  iiitent  of  devifor  appears  that  another  fi)aU  take  benefit 
of  that  and  not  the  heir,  then  it  (hall  be  a  limitation  and  not  7^ 
condition,  and  he  in  remainder  ihall  take  benefit  of  it  »  per 
.  Doderidge  Serjeant.  Arg.  2  Brownl.  72.  who  fays  this  vras  the 
reafon  of  judgment  in  PI*  C.  [Mich.  13  &  14  Eli^.  j  in  Scbolaftica't 
cafe* 

%  4.  Devift 
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4.  Devife  tlwrt  his  (econd  ftm  S.  jft<f//  fcjw  tht  Umifof  ihe  ffrm 
rf  31  years^  without  impeachment  of  wafte,  to  Ae  intent  that  he 
pay  certain  debts  and  legacies  fet  down  in  the  wiH ;  nnunndtr  ttfier 
tbefmid  term  expired  to  the  heir  tnak  if  the  body  ofihefaid  B.  he^ 
gotten^  and  further  wills,  that  if  B,  die  Ivithin  the  term  aforcfaid^ 
that  then  C  his  third  fon  Jhall  have  the  faid  tenrty  &fc.  and  then  JbaU 
alfo  be  executor^  but  made  6.  his  prefent  executor.  B.  entered,  A. 
the  ddeft  fon  died  without  ifliie  5  B.  died  within  the  term  leavine 
iffuc  ;  yet  C.  ftiall  have  the  rcfidwe  of  the  term ;  and  per  Maitwooa 
it  is  eftate  'by  linntracion  in  B.  and  he  could  not  fell  it,  nor  can  it  be 
mctmd  by  nA  in  law  or  of  the  law,  and  it  was  a  leafe  determinable 
by  the  <^.ith  of  B.  and  fo  ihall  be  the  land  of  C*  determinable  on 
his  own  death.  3  Le.  no.  pi.  159.  Trin.  26  Eliz.  in  Bcatc. 
Vincent  Lee's  cafe. 

5.  Devife  to  A.  but  if  flie  died  or  married,  then  to  B.  in  tail,  re- 
mainder for  w^nt  of  tilue  of  B.  to  A.  to  difpofe  at  her  pleafure,  and 
^ B.  furvived  A,  then  to  C.  B.  died,  living  A.  By  two  jttfticeit 
fiiis  is  a  con  Jition  (but  this  devife  is  good  as  a  new  devife  in  revet* 
fion  on  tlie  precedent  condition,  and  not  as  a  remainder)  bat  by 
one  juftice  it  is  a  limitation.     Le.  283.  pi.  383.  Hill.  29  Eli£» 

C.  B.  Jennor  v.  Hardy. 

6.  It  was  held  that  where  one  devifes  land  to  his  wife  fir  Ufif^ 
remainder  to  his  fon  and  heirs^  and  if  he  dies  before  the  age  cfit  yeafs, 
that  then  it  jhcdl  remain  to  J,  S.  in  fee ^  and  dies ;  the  fon  levies  a 
fine  and  dies  before  21  years  %  S.  fhall  have  the  land  after  the  death 
of  the  wife^  for  it  is  a  plain  limitation,  Cro.  E.  142.  pi.  6.  Trin. 
31  Elifi.  B.  R.  Mills  v.  Snowball. 

7.  A.  deviled  to  every  one  of  his  younger  Sons,  B.  C.  D.  and  ^^  M- 
E.  to  be  paid  when  they  feverally  come  to  the  age  of  21  years,  and  HJjf ''j 
devifed  bis  land  to  A.  hts  eldejljon  and  his  heirs  on  condition^  that  if  Eliz.  S.  c. 
be  refufed  to  pay^  that  then  it  Joall  remain  to  his  younger  fon^  &c.  by  name  o£ 
A.  pays  the  legacies  to  B.  and  C.  bat  reftifed  to  pay  to  D.  and  E.  JJ^^^^ 

D.  enters  into  the  land  in  his  own  right  and  the  right  of  E.  upon  Cro.E.833!! 
the  heir  of  A.  in  *defcent.    It  was  refolved,    i.  That  the  younger  pi»»Hainf- 
fons  may  enter  on  refufal^  Sec.  by  way  of  limitation.    2.  That  though  p°^**  I'^ 
he  had  paid  the  legacies  to  two,  yet  their  entry  is  alfo  lawful.     3.  adjudged.  * 
That  the  defcent  does  not  take  away  their  entrv.     4.  That  by  the"  — s.  c. 
entry  of  D.  in  his  own  right,  and  the  right  of  t,.  the  eftate  is  vejied  ^^^^  P*^. 
r»  allfiury  for  they  take  jointly,  and  the  eftate  of  the  heir  devefts  to^hav7 
from  him  in  all.     Nmr  51.    Hill.  41  Eliz.  Ainefworth  v.  Batty,  been  fo  ad- 
alias,  Ainefworth  v.  rretty.  judged.  4 

'  '  Mod.  70.^-^ 

Vaugh  271.  S.  C.  cited  in  the  cafe  of  Gardiner  v.  Sheldon. 

&  The  teftator  being  feifed  of  lands  held  in  borough-englijhy  de« 
Tifed  thorn  to  hisfecondjon  infee^  upon  condition  to  pay  to  each  of  his 
daughters  20 /•  a-piece  at  their  refpe£tive  ages  of  21  years;  the  fe- 
cond  fon  was  admitted,  but  did  not  pay  the  legacies  to  his  fifters. 
Adjudged  by  all  the  juftices,  praeter  Williams,  that  this  was  not  a 
limitation  of  his  eftate  fo  as  to  make  it  go  to  the  next  who  was  in- 
heritable by  the  cuftom,  but  it  was  a  cOfidition^and  the  elder  brother 

fhall 
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Jhall  enter  for  the  breach ;  It  is  true,  if  the  devlfe  had  been  to  the  eU 
der  -brother  upon  the  fame  conStion^  then  it  would  have  been  a  Itmita-- 
,  tion  and  not  a  condition^  it  would  have  defcended  to  the  eldeft  fon/ 

and  he  would  not  have  been  obliged  to  perform  it.     Cro.  J.  56* 
pi.  2.  Hill.  2  Jac.  B.  R.    Curtis  v.  Woolverfton. 

g.  A.  devifcd  certain  annuities  to  his  younger  children.^  (b  as  he  had 
exprefled  in  feveral  writings  figned  with  his  hand,  and  that  his  heir 
Jhall  have  the  difpofition  of  his  ejiate  fo  long  as  he  Jhall  perform  his 
willy  and  if  he  fail  he  devifed  it  to  others.  It  was  refolved  that  tht 
cftate  (hall  not  ceafe  though  by  way  of  limitation  without  a  de*' 
mand  of  the  rent,  for  it  is  payable  in  nature  of  a  rent,  and  not  as  a 
collateral  fum,  and  therefore  demand  necefTary  \  per  Jones  Serjeant* 
Arg.  2  Jo.  34.  cites  Cro.  J.  144.  pi.  4.  Hill.  4  Jac.  B.  R.  Mo- 
lineux's  cafe. 

10.  A  devife  was,  that  \fj.  S.  Jhall  pay  100  /.  to  my  execuUtrs^  then 
he  Jhall  have  my  land  to  him  and  his  heirs.     This  is  good  by  way  of 
devife,  though  not  by  conveyance  at  common  law.     Per  Coke  Ch. 
J.  3  Bulft.  100.  Mich.  13  Jac. 
*^'  s^  c  1 1-  A.  feifed  in  fee  devifed  all  his  lands  to  J.  5.  paying  debts  and 

according-  l^zoeies.  On  a  trial  the  jury  found  as  before,  but  did  not  find  that 
*y»  J*  ^«  ^^^  P^i^  ''^'  ^^^^^  ^^  legacies^  yet  this  was  a  good  verdift, 

»ecaufe  it  was  a  condition  properly,  and  not  a  limitation.  See  2  Roll. 
Trial,  (A.  g)  pi.  5.  cites  Trin.  1651.  Adjudged  between  Johnfon 
and  Herman. 

12.  A  devife  to  the  eldejl  fon^  though  it  be  by  the  words  of  con- 
dition, yet  it  is  a  limitation,  and  upon  the  limitation  it  ceafes 
without  entry  or  claim.  Cart.  171.  Hill.  18  &  19.  Car.  2.  in 
cafe  of  Rundal  v.  Ely.  Bridgman  Ch.  J.  cites  3  Rep.  21.  Bqraf- 
ton's  cafe. 
V«nt.  T99.         13.  A.  devifed  lands  to  a  grand-daughter,  provided  and  upon 

*'l T"  ^^^^^^^^  thatjhe  marry  with  confent  of  A.  and  B.  this  makes  a  limi- 

s.c.-^^ ^  tation.     See  i  Mod.  86.  Mich.  22  Car.  2.  B.  R.  and  Ibid.  300. 

4  Mod.  7.     Pafch.  22.  Car.  2.  in  Cane.  Fry  v.  Porter. 

S.  C.  cited. 

a  Brownl.  7a.    Arg.  S.  p. 

And  ibid.  14.    Though  the  word  condition  is  ufed,  yet  the  limiting  of  the 

203.  Per  remainder  over  makes  it  a  limitation.  Per  Hale  Ch.  J.  Vent.  202. 
S^rc^civcd  Pafch.     24  Car.  2.  B.  R.  in  Lady  Ann  Fry's  cafe. 

as  many  refolutions  as  ever  any  point  did,  and  cites  Wifeman  v.  Baldwin.  18  £L  i  Roll.  412* 
Hainfworth  v.  Pretty.  3  Cro.  833.  and  2  Cro.  Pell  v.  Brown,  and  faid  there  were  a  i^reatit^aoy 
more,  and  nothing  but  the  opinion  in  Mary  Portington's  cafe  10  Rep.  41.  againft  it^  1  ■  1 

Roll.  R*  425.  accordingly  in  the  Serjeant's  cafe, 

15.  Devife  of  lands  to  A,  his  heir  at  law,  and  other  lands  to  B* 
in  fee,  and  fays  if  A  molefi  B.  by  fuit  or  otherwife,  he  fhall  Ipfe 
what  is  devifed  to  him,  and  it  {hall  go  to  B.  Refolved  upon  the 
entry  and  claim  of  A.  that  B.  is  intitled  to  the  land  of  A.  The  de- 
vife being  to  the  heir  at  law. "  The  words  if  A.  moleft  B.  &c.  are 
words  of  limitation*  and  not  of  condition.  2  Mod.  J.  Hill.  26  ^6c 
27  Car.  2.  C.  B.    Anon. 

16.  The 
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16.  The  word  payings  in  the  cafe  of  an  beir^  is  zWautxdoa.  a  3^«p-3«- 
Mod.  7.    Per  Cur.  in  S.  C.  cites  Ow.  112.     .  frfeflSSid 

C^art.  171.  by  Bridgman  Ch.  J.  that  upon  the  limitation  it  ceafeth  without  entry  or  clain. 

17.  If  he  mUbehave  himfelf,  or  mgle^  to  pay  my  debts  and  Icga-  . 
ciesy  then  he  to  have  5  J.  and  left  it  in  direHion  ofkis  executor  M. 
He  was  heir  at  law,  and  waving  the  devife,  negleiSled  payment, 
decreed  for  M.  and  no  relief  for  the  plaintiff,     a  Chan.  Rep.  391 J 
2  Jac.  2.  Skinner  v.  Kilby. 

18.  A.  having  lands  in. feveral  places,  devifed  all  to  his  fon  B.  Cro.j.a9o. 
in  fee,  and  if  he  die  without  ijfue^  then  he  devifed  part  to  H.  his  ne-  ?  j^c.^bIrI 
phew  and  died.     B.  entered  and  made  a  devife  of  the  lands,  and  died  Brown  v. 
without  iffue,  this  is  a  limitation  by  way  of  remainder  of  the  part  to  J«rvis.S.c; 
H.  his  nephew.    4  Mod.  69.  Mich.  3  W.  &  M.  in  B.  R.  cited 

per  Cur.  to  have  been  fo  adjudged. 

19.  A.  feifed  in  fee  devifed  to  y.  S,  for  1 1  years  upon  certain 
truft,  and  after  he  gave  the  faid  lands  to  thefirji  ijfue  male  ofB,  and 
the  heirs  male  of  his  body,  and  for  default  to  the  2d.  &c.  provided 
they  foould  refpehively  take  upon  themfelves  the  furname  of  Edge, 
And  if  they  Jhould  not  take  thejurnanie^  ^c*  or  Jhould  die  without  ijiu 
maley  as  above^  then  to  the  firji  iJJ'ue  of  C  (who  at  the  time  of  the 
devife  had  iffue  a  fon,  which  B.  had  not)  with  limitation  to  the  td.  .. 
3^.  fsftf.  and  the  fame  provifo  as  above,  and  if  they  fhould  not  afliimey 
then  to  D.  for  life,  and  after  to  the  heirs  male  of  his  body,  re- 
mainder to  the  right  heirs  of  A.  This  provifo  was  held  to  be  a  li- 
mitation and  not  a  condition,  and  therefore  the  devife  being  void  to 
the  firft  iffue  male  of  B.  there  being  no  fuch,  the  devife  to  the  iffue 
male  of  C.  (hall  take  place  as  a  remainder  on  the  expiration  of  the 

1 1  years,  and  it  is  like  a  devife  to  a  monk,  remainder  over.  12  Mod. 
278.  Pafch.  II  W.  3,  C.  B.  Scattergood  v.  Edge. 

20.  Lands  are  given  to  M.  and  the  heirs  of  her  body.  But  ifjhe 
leave  nofonSy  and  only  two  daughters^  tffe  elde/i  to  pay  the  younger  ipo  L 
end  to  have  the  whole  ejlate.  There  were  only  two  daughters, 
and  the  money  was  not  paid.  On  a  bill  by  the  younger  for  an  ac- 
couilt  of  the  profits  and  poffeffion  of  half  the  eflate.  Decreed  at 
the  Rolls  to  pay  the  300 1.  with  intereil  from  the  mother's  death  in 
6  months,  or  account  for  the  profits  of  a  moiety,  and  the  moiety 
to  be  fet  out  by  commiflioners.  Upon  appeal  Wright  K.  ordered 
the  decree  to  ftand  as  the  account  of  the  profits,  and  partition,  but 
where  the  other  decree  was,  that  plaintiff  ihbuld  hold  and  enjoy^ 
thofe  words  were  ordered  to  be  ftruck  out,  the  fame  amounting  to  a 
foreclofure,  but  defendaht  being  an  infant  muil  have  a  day  after  (he 
comes  of  z^c  to  Jhew  If  a  ufe*  2  V  em.  479.  Hill.  1704.  CJundryV. 
Baynard. 

21.  A.  by  will  devifed  to  M,  his  niece,  and  the  heirs  male  of  her  And  (ays  it 
body  upon  condition^  and  provided  that^^  intermarry  tm/h,  and  have  *»^** »" 

*  tjfue  male  •  by  one  furnamed  Searle ;    and  in  default  of  both  con-  io».    Fn?* 

ditlons,  he  devifed  Uf  N.  (in  the  fame  manner)  and  in  default  there-  v.  Porter, 

of  he  devifed  to  B.for  60  years  if  he  fo  long  live,  remainder  to  the  "J — w<Trdi 

bcirs  of  the  body  of  the  faid  B,  and  their  iffue  male  for  ever.     Ad-  prJft^[[iii, 

judged 
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tioafltall  judged  dut  the  words  '(upon  condition,  &c.)  diough  they  are  cx« 
not  «dioK-  prefe  words  of  condition,  fhall  be  taken  to  be  a  limitation.  2  S;ilic. 
ikL'^^'  570'  Trin.  3  Ann.  B.  R.  Page  v.  Hayward. 

limitation.  But  where  an  eftate  i$  to  remain  ovtr  for  breach  of  a  conlition  *i\-hich  is  by  exprefs 
wordof  a  condUion,  yet  it  ought  to  he  intended  as  a  liraicaiioii.    Per  Holt  Ch.  J.   it   Mod.  6i 

S.  c.  ^  Roll  R.  425.  tie  Serjeant's  cafe,  S.  P. They  ftiall  be  according  to  the 

common  law  as  conditional,  where  it  is  not  neccfTary  to  expound  them  contrary,  as  in  cafe  of  a 
devife  to  an  eldeft  fon  on  condition,  it  is  necefTary  to  t.ik:e  it  as  a  limitation,  but  otherwifc  in 
cafe  of  fach  deyife  to  a  younger  child.    Cro.  J.  57.  pi.  a.  Hill,  i  Jac.  5.  R.  Curtis  v.  Wolverftoo* 


(F.  c)     What  a  Condition  j  And  what  a  Truft. 

< 

Cro.  E.  188.  I,  A  devifed  certain  land  to  B,  and  C.  his  wife^  who  was  the 
tidafev.  *^"  -^^^  daughter  of  A,  upon  condition  that  they  within  10  years 
Martin.  S.  Jhould  givtfo  much  of  the  land  as  was  of  the  value  of  100  /.  per  ann, 
Cadjudgcd.  ti  p,  p,  and  that  he  Jhould  find  a  preacher  in  Juch  a  place,  and 
iTc^^-^d-^  if  *^^  yj?//^^,  their  ejlate  to  ceafe^  and  that  then  his  executors 
judged.—  Jhould  have  the  land  to  them  and  their  heirSy  upon  trujl  and  con^ 
S.  c.  cited  fidence  that  they  Jhould  Jiand  feifed  to  the  fame  ufcs,  B.  within 
^^  *  the    10    vears    made   a  writing  of  gift,  grant,  and  confirmation^ 

3  c/     but  no  hvery  nor  inrolment  of  it  till  after  the  10  years.      The 
cited  Arg.    cxecutois  refufed  to  take  upon  them  the  execution  of  the  will ; 
Gokilb.134.  yg^    it   ^yjs   adjudged,    they  fhould   take  the  land  by  the  devifc, 
and  that  the  words  upon  truft  or  confidence,  made  not  a  condition 
to  their  cftates.    Mo.  594.  pi.  806.  Mich.  34  &  35  Eliz.  Gib- 
bons V.  Marltiward. 
%  Lev.  249.       2.  A.  feifed  of  lands  in  fee  makes  his  will  and  give  20 1.   to 
?•  ^-  *^"       A.  to  be  paid  out  of  his  lands  in  one  year,  and  20 1.  to  B.  in 
c"rdfngfy'    ^^^  y^^TS,  &c.  and  50I.  to  C.  &c.  and  then  gives  all  his  lands 
by  three       to  7-  5»  generally^    Per  3  J.,  contra  Jones  J.     This  is  a  truft 
juibccs,       and  hot  a  condition,  2  Show,  36.  pi.  28.  Pafch.  31  Car.  2.  B.  R, 
jr«V       Freak  v.  Lee. 

that  it  is  not  conditional  but  a  truft  to  pay.  '  i  Jo.  1 13.  S.  C.  and  per  Cur.  a  fee  paftbd,  an^ 
judgment  for  the  defendant ;  and  afterwards  affirmed  in  the  exchequer-chamber.  ■  a.  Show. 
42.  at  the  end  of  the  cafe  obferves,  thnt  Pollexfen  599.  mentions  that  judgment  was  for  the  plain* 
tiff  [the  heir  at  law]  which  he  fays  feems  a  mtftake. 

3.  A.  makes  J.  S.  and  J.  N.  his  executors,  and  gives  them  20 1, 
legacy  a-piece.  He  devifes  likewife  to  his  executors  800  /.  in  trujty 
for  payment  of  fever al  annuities  to  D,  E.  and  A,  for  life,yir  exceeding 

the  intereji  of  the  800  /.  and  majces  B.  refiduary  legatee.  The  an- 
nuitants die,  and  a  furplus  remained  of  the  800 1.  which  was  de- 
creed to  B.  the  devifc  to  the  executors  not  being  conditional,  but 
the  800 1.  was  only  depofited  in  their  hands  in  truft  for  payment 
thereof.    Vetn.  425.  pi.  400.  Hill.  1686.    Cock  v.  Bcwrim. 

4.  Land  vhs  devifed  to  the  heir  at  law,  paying  afum  of  money  to 
B.  It  was  held  in  this  cafe,  that  paying  did  not  make  a  coHditiony  be« 
caufe  no  one  could  enter  for  the  condition  broken  but  the  devifee 
himfelf  J  but  this  would  be  a  truji  upon  the  land  for  raifmg  the 
money,  and  if  a  purchafer  had  notice  of  the  will,  he  fliould  be  af- 
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tlAtA  witb  it  s  mli  in  thi^  cafe  it  was  faid,  that  in  cafe  the  devile 
were  t$  a  Jhrwnger  paying  looA  to  A.  that  this  makes  a  conditim^ 
and  that  the  beir  may  enter  for  the  breach  of  it  \  but  when  be  bas  en^ 
iered  be  JbaR  he  a  trufiee^  fi  far  as  tofecure  the  lool.  %  Freem. 
&ep«  278.  pk  348;  HiL  X  704.  Anon* 


(Gk  c.)     Conditions.     Whether  broken  or  not,  or  [  337  ] 

how  to  be  performed. 


^gnee.    Br.  Teftamenty  pL  x8^  cites  29^  H.  8. 

2.  Devife  of  land  to  B.  upon  condition  to  pay  5  L  out  ef.tbe  land 
Quarterly  tb  y.  6.  and  if  not  paid  that  J.  S.  migbt  dijtrain^  and 
adds  further^  that  his  will  is^  that  the  rent  be  paid  accordingly; 
tiie  rent  need  not  to  be  demanded,  and  if  not  paid  the  conditjen 
is  broke  and  the  heir  may  enter.  D.  348.  ft.  pi.  13.  Hill.  x8 
EIxz.  Anon. 

j.  A.  bedueatfaed  a  term  to  bis  wife^  prmided  fbat  ifjbe  marry 
from  the  boufey  tben^  i5^c.  Popham  Ch.  J.  held)  that  her  marrying  at 
all  is  a  marrying  from  the  boufei  for  (he  was  no  longer  widow 
of  diat  houfe,  though  (he  married  with  one  of  jthat  kindred  dnd 
who  had  no  other  houfe,  but  would  dwell  in  the  houfe  b^ueathed. 
Went  Off*  Executors  254,  255*  cites  37  EL  B.  R.  Low  v* 
Carter. 

4.  Condition  of  a  devife  of  lands  was  to  permit  tie  executor  to 
take  the  goods  then  in  the  houfe  or  elfe  th&  dlate*  to  be  void.  A 
verbal  denial  is  no  breach,  but  (hutting  the  door  sigainft  them^  of 
laying  hands  upon  them  to  keep  them  out,  or  any  fuch  like  wSt 
doncy  is  a  breach.  8  Rep.  91.  Mich.  7  Jac.  Frances's  cafe.  ' 

5*  A  claufe  in  a  will  was,  that  if  any  legatee  (hould  refuje  to  Ttappearuf 
^  to  his  executor  what  was  juftly  due^  from* them  at  histteatbj  *^2i»* 
cither  by  fpecialty,-  or  otfaerwife,  ihcitfucb  perfon  was  io  have  no  from  the 
benefit  by  the  faid  will.    A  legatee  had  been  a  debtor  for  ](50ol.  lesaceeto 
but  effeds  of  his  having  afterwards  come' to'  tcftator'f  hands  I^J^J^J^f^* 
the  cotut  referred  it  to  a  mafter  to  examine  how  much  and  to  legacf  1^ 
report  the  fiune  fpecially.    Fin.  R.  25*  Mich.  25  .Car.  2.    J3kw  mmmrcil 
V-  Baker.  ^'•^ . 

craed  agaioH  tlM  lesatee^  and  Mfiiiipd  ins  hill.    Fin.  R.  367.  Trin.  30  Cfir.  x.  S.  C.  <m  a  bifl^ 
revivor. 

6.  A  l^KiCV  is  ghrtn  on  conditioi\  >(9f  io  interrupt  the  will;  per  Cooditioa 
Mafter  of  KoUs, whtre  Aextjs'probabilis caufa  litigandl,  the  legaCT  J^'p^^x* 
is  not  foitttod  by  eontefting.   2  Vern^  91.^1.  86.  Mich^  1680.  e»ttrary'^* 
'  Powell  V.  Morgan.  ^^^M  m 

•  "  relation  tn 

his  efinu  I  legatee  brought  a  bill  againit  the  esecntor,  for  which  there  was  Very  little  colour^ 
.among  other  particular  demands  the  legacy.    Lord  Chancellor  thought  the  fuic  very  frivolousi 

Vol.  VIII.  •    .  '        .  Dd  "  «* 
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nnd  though  he  (hoilld  n6t  make  the  legacy  forfeited,  yet  declarecl  if  the  plaintiff  did  not  p-ty  th<^ 
cofts  the  executor  was  out  of  piirfe,  he  would  dilmifs  the  bilL  Sele<ft  cafes  in  Cane.  Lord  King't 
time*  X.  Pafch.  1724.  Nutt  v.  Burrel. 

After  the  7.  If  a  man  devifes  his  land  to  his  daughter  upon  condiiion^  that 

*T* s*^  h ^  -^^  ^^^  7*  ^'  ^^  ^^  before  her  age  of  twenty-one  years^  and  ifjhe 
daughter  ^rf^f^'i  ^'^^^  ^^^^  ^^  '^  ^^^  ^^  ^^  another^  and  y.  5.  ^/iVJ  Z'^r/ 
)ii\ving  A^r  age  of  twenty -one.  Yet  the  other  may  not  enter  till  the  daugh- 
rievcr  re-  ter  has  accomplifbed  her  age  of  twenty-one.  Skin.  320.  Trin.  4. 
ma^/ J.  S.  W.  &  M,  in  B.  R.  Thomas  and  Howell. 

mr.rried  W.  R.  at  her  age  of  feventeen ;  adjudged  that  the  condition  was  not  broken,  it  beingfec 
corns  impoflible  by  the  act  of  God.  Adjudged  in  C.  B.  a^id  judgment  affirmed  in  error  in  B.  R.  i 
Salk.  170.  Trin.  4  W.  &  M.  Thomas  v.  HowelL— 4  Mod.  66.  S.  C.  3  judges  were  for  af- 
firming the  judgment  but  Gregory  J.  o  contra. 

r  -^og  "j       8.  A  devife  was  of  lands  on  condition  to  pay  20  /.  at  a  day  cer- 

tain.    The  money  was  not  paid  at  the  day.     It  was  adjudged 

to  be  no  breach  without  a  demand  and  refufal^    cited  per  Ld. 

Wright.     Ch.  Prec.  161.  Pafch.  1 701.  as  the  cafe  of  Robinfon  v. 

Holmes  in  C.  B. 

%  Chan.  9.  Legacies  are  given  to  A,  5.  and  C.  upon  condition^  that  as  they 

Rep.  206.     came  of  age  they  Jhould  releafe  all  claims  to  the  teftator's  cftate. 

cr^d  that     ^^^  Ld.  Keeper  Wright,  this,  condition  is  to  be  conjirued difributive^ 

ihcy  nmft     i^,  that  fuch  onlv  fhould  forfeit  their  refpeftive  legacies  who  (hould 

fcverally       not  releafe,  and  the  others  not  be  prejudiced.     2  Vern.  478.  pL 

"ofd^is      432-  Hill.  1704.    Hawes  v.  Warner. 

mention  the  diitin6lion  taken  in  2  Vern.  ■  %  Freem.  Rep.  277.  pi.  347.  S.  C.  but  S.  P.  docs 
not  appear* 

a  Vern.  668.  .  10.  The  father  gave  a  legacy  ofj\.o  L  to  hisfon  upon  condition  that 
c'bu^S^P  ^^y*^"^^  ^^^  dijlurh  the  trujiecs.  They  applied  to  the  coi^rt  for  an 
does  not  execution  of  the  truft,  and  that  he  might  either  join  with  them  in  a 
appear.  fale  or  lofe  the  legacy ;  and  decreed  accordingly,  p«f  Ld<  Harcourt 
Wms's  Rep.  136.  Hill.  1710.  Webb  v.  Webb. 


(H.  c)    On  Condition, 

Notice  in  what  Cafes  necelTary,  and  what  {hall  be 

faid  Notice. 

I.  'Tp  H  E  teftator  had  a  wife  and  three  fons^  G.  W.  and  T.  and 
-■-  he  devifed  his  lands  to  his  wife  for  life,  znd  after  her  deceafp 
,  to  G.  his  eldeftfon  and  his  heirs  for  ever^  and  if  he  die  without 
ijfue  of  his  body,  then  to  JV.  the  Jecond  fon  and  his  heirs  for  everi 
and  if  both  of  them  die'hefrre  they  have  iJJ'ue  of  their  bodieSy  then  to  T. 
the  youngejifon  and  his  heirs  forever ;  and  ijf  G.  Jhall  enjoy  the  lands j 
then  he  Jhall  pay  to  each  of  the  younger  fons  20/.  andnfhe  refufedy 
then  the  lands  Jhall  rejnain  to  fV.for  ever,  paying  to  the  eldeft  and 
youngeji  fon  fuch  a  fum\  and  if  Iv,  enjoy  the  lands  then  he  likewife  /• 
pay  to  71  20  /•  the  tefiator  died^  and  then  G.  died  without  iJfue,  and 

afterwards 
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aftetWards  the  wife  diei^  dien  T,  made  his  tutlly  and  bis  wife  exe^ 
cutrix^  and  died  and  W.  Hit  fecond  fon  entered  and  was  feifed  in  tail> 
hut  did  not  pay  the  money  to  the  executrix  of  T.  now  if  this  was  a 
conditional  eftate  to  the  fecond  fon  as  it  certainly  was  to  the 
eldeft,  then  he  ought  to  have  given  notice  to  the  executrix^  when  he 
intended  to  make  his  entry^y  that  Jbe  might  be  there  ready  to  demand 
the  money  \  becaufe  there  can  be  no  refufal  to  pay,  without  a  de- 
mand, and  the  executrix  could  not  tell  when  to  demand  it,  till  (he 
had  notice  of  the  entry.  Poph.  10.  Hill.  35  Eliz.  Ward  v. 
Downing^ 

2.  A.  devifed  annuities  to  his  younger  children  out  of  lands 
in  N.  and  adds,  if  my  heir  do  not  perform  my  will  herein^  then  I  will, 
that  my  executors  and  the  furvivors  of  them  Jhall  have  the  order  and 
difpofition  of  my  faid  lands  to  perform  my  will,  and  my  heir  to 
have  no  meddling  therewith,  but  fo  long  as  he  (hall  perform  my 
will  he  (hall  have  the  order  and  difpofition  of  them,  and  if  by  de- 
fault in  my  faid  heir,  and  alfo  in  my  faid  executors  my  wiUis  not 
performed^  then  I  will,  that  all  my  faia  lands  jhall  he  to  my  younger 
children  during  their  lives,  and  made  B.  his  eldeft  fon  and  C,  and 

D.  two  of  his  jrounger  children,  and  J.  N.  and  J.  S.  executors,  [  339  J 
The  heir  does  not  pay,  nor  the  executors ;  refolved  the  younger 
children  cannot  enter,  becaufe  there  muft  be  default  in  the  neir  and 
ilfo  in  the  executors  before  fuch  entry,  and  default  cannot  be  in  the 
executors,  till  notice  to  them  of  the  non-payment  by  the  heir  which 
they  cannot  be  intended  to  know  without  exprefs  notice,  and  with- 
out fuch  notice  no  condition  is  broken  to  give  the  younger  children 
or  any  of  them  title  to  enter.  Cro.  J.  145.  pi.  4.  Hill.  4  Jac.  B. 
R.  Molineux  v.  Molineux. 

3.  A.  makes  his  will  in  the  prefence  of  B.  fome  yealrs  before  his 

death,  and  devifed  land  to  C.  the  wife  of  B.  on  condWon  to  pay  a  « 

great  fum  of  money.  A.  dies,  the  will  was  fupprejfed  feveral  years 
by  the  wife  of  devifor.  B.  fues  in  chancery  by  vriiich  the  will 
is  produced,  the  condition  is  not  performed.  Neither  B's  being 
trefent  at  the  making  the  will^  nor  its  being  in  chancery^  though  at 
his  own  fuit,  or  being  produced  in  any  other  court  in  which 
himfelf  is  party  is  any  notice  to  avoid  the  eftate  for  non-payment 
while  the  will  is  in  queftion.  See  Palm.  164.  Pafch.  19  Jac,  B, 
R.    Saunders  v.  Carwell. 

4.  A  devife  was  to  fix  pcrfons  to  pay  pertain  fums  for  maintenance  They  con- 
of  an  alms-houfe-i  &c.  and  if  through  oblivioufnefs  or  other  caufe  the  ccivcd  that 
tmfls  were  not  performed^  then  to  J,  S.  upon  the  fame  condition ;  and  ?®  |i"""a- 

•  o.  failed^  then  to  the  mayor  and  commonalty  of  London  upon  Mayor  aiu) 
the  fame  trujls.    The  fix  did  not  perform  the  trufls.     Whereupon  Common- 
J^  S.  entered  and  the  heir  at  law  of  the  devifor  entered  upon  him,  ^^7^^*? 
and  a  fine  with  proclamations  was  levied  and  five  years  paflTed,   TpoffibU^y 
And  the  better  opinion  was,  that  the  mayor  and  commonalty  of  ^P^"  a. 
London  were  bound  to  pay  tlie  monor  appointed  by  the  will,  though   P**^*^»J»^» 
thev  had  no  notice  that  the  fix  perjons  or  J,  5.  had  failed^  though   ^\u\^i 
ipdeed  the  cafe  is  adjudged  againft  them  as  being  barred  by  the  notice  was 
nne  2sA  non-claim  j  per  Rainsford  J.  Vent  201.  cites  Cro.  C.  505.  ^'  watcri- 

P.d^2  [pi.  20, 
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^^*     [pi'  20*  Hin.  15  Car.  B.  R.1  The  nayor  and  commonalty  of 
^^^    London  V.  AHbnL 

court  was  not  fo  unanimoufly  refolved.    Cro.  C.  py,  S.  C. 

In  Altbrd*!  cafe  the  debate  was  occaiioned  by  the  fpecial  'penning;  for  it  was  thus,  that  if 
ihteu^  oblivioujtufi  the  trulls  ihould  happen  not  to  be  performed ;  now  there  could  be  no 
oblivuxi  of  that  which  they  never  knew,  and  therefore  thert  is  fome  opinion  there,  that  the 
mayor  and  citizens  of  London  ought  to  have  had  precedent  notice ;  yet  the  judgment  is  con- 
trary  for  they  could  not  have  been  barred  by  the  fine  and  non-daim  if  notice  had  been  neceiTa- 
ry  to  the  commencement  of  their  title,  and  it  is  not  found  whetlier  thofe  to  whom  the  eftate 
was  devifed  before  had  notice  ;  per  Hale  Ch.  J.  Vent.  105.  Pafch.  24  Car.  2.  B.  R.  in  cafe  of  F17 

V.  Porter. 

« 

5.  A  Aty'ik  dl  lands  toying  fiViralfums  df  money  /^  Teveral  per- 
(onsjirangers  \  the  queftion  was,  whether  in  this  cafe  there  bein^ 
notice  whether  he  was  not  bound  at  his  jperil  to  pay  it,  althou^ 
the  land  did  depend  upon  it,  yet  it  was  held  he  9ught  to  take  notice  of 
it  at  his  peril  where-ever  they  were.  Cart.  94.  Arg.  cites  Pafch. 
14  Car.  2.  Newel  v.  Brown. 

6.  Where  the  devifee,  who  is  to  perform  the  condition,  is  heir 
at  laWy  notict  of  z  condition  muft  be  given  to  him;  becaufe  he 
having  a  title  by  defcent,  need  not  take  notice  of  any  will,  unle(s 
it  be  lignified  to  him,  and  fo  is  Fraunces's  cafe  8  Rep«  But  where 
the  devifee  is  a  ftranger^  and  not  heir  (as  in  die  principal  cafe)  he 
muft  inform  himfelf  of  the  eftate  devifed  to  him,  and  upon  what 
terms ;  per  Rainsfofd  J.  Vent  200,  201.  Pafch.  24  Car.  2.  B.  R. 
in  cafe  of  Fry  v.  Porter. 

%  Rep.9a.a.  7.  Lands  were  devifed  to  the  heir  for  60  years^  on  condition  not 
Wicb.  7  to  difturb  the  executor  on  removing  the  goods.  Refolved  that  he 
thh'dVdb-  ^uld  not  Icfe  his  eftate  upon  a  difturbarice  before  he  had  notice 
lutiou.         of  the  will.    Per  Rainsford  J.  Vent.  200,  201.  Pafch.  24  Car.  2. 

B.  R.  cites  8  Rep.  Fraunces*s  cafe. 
£  34^  1       ^'  buQwid  devifed  his  lands  to  his  wife  for  life^  then  to  his 

eldeftfon  and  hie  keirs^  P^^g  '^  his  youngeftfon  40  /.  andfai&ng  bis 
faid  eldeji  fon^  then  to  come  to  the  youngejt  fon  and  his  heirs ;  the 
money  was  not  paid  by  the  eldeft  fon  as  directed  by  the  will,  and 
the  queftion  was,  whedier  his  eftate  was  forfeited  by  non-payment 
of  the  money,  without  notice  of  his  father's  will  ?  it  was  infifted 
for  him  that  it  was  not  forfeited,  becaufe  it  (hall  be  prefumed,  that 
being  the  eldeft  fon  he  entered  as  heir,  which  is  a  better  title 
than  he  had  by  the  will  \  it  is  true,  if  the  deviie  had  been  to 
a  ftranger^  in  fuch  cafe,  as  he  takes  notice  what  eftate  he  hath 
by  the  will,  fo  he  is  bound  to  take  notice  upon  what  cooditioa 
it  is  given ;  but  the  heir  at  law  is  not  bound  fo  to  do;  'fat 
which  reafon  it  was  adjudged,  that  notice  mnjl  he  gitfen  f#4Ml[|  4jf  a 
condifitt)  annexed  to  his  eftate.  Lutw.  804.  809.  TriA.  S  W.  ]• 
Whaley  V.  Read* 


(Lc)  Con^ 
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(I.  c)     Condition  Broken. 
Relieved^  or  not.    In  what  Cafes. 

I.     A    condition  not  perfomui  within  the  time  by  reafin  oftht  will 
j*^  hiing  cmtefted^  Ae  court  gave  fiurther  time  for  perJormance. 
Fin.  R.  53.  Hill  25  Car.  a,   Mofeley  v.  Mofeley. 

2.  There  was  a  claufe  in  a  will  mat  if  ^ny  legatee  Jhould  hinder  A  freeman 
or  oppofe  the  execution  ef  his  wiUy  fuch  perfon  fl)Ould  ieje  the  o^I^n*»^ 
legacy  heqnezAcd  I  yet  the  court  held  that  a  fuit  in  equity  in  op-  cy^to^iis^* 
pofition  was  no  forfeiture.    2  Ch.  R.  105.  27  Car.  2.    Mofely  v.  daughter, 

or  btr  ImfhMd  fifujt  u  give  a  releaft  Co  his  executor  after  his  deaths  tr  fixmU  any  ways  SJhtrh  them, 
hf  ^rcue of  tbecuftom  of  London^  chat tbm  the  kgaeyJhoM g9 &ver  to  J.  S,    It  was  held  by  the 
Mafter  of  the  Bfllls  that  by  the  hulbaod  and  wife  s  claimiog  the  orphanage  part  the  legacy  was 
fprfeited|  by  reaibn  of  the  devifo  over,    ft  Wms's  Rep.  ^8.  Trin  1729.  Cleaver  ir«  Spurl- 

3*  y.  W.  having  five  daughters^  devifes  bis  knds  to  W,  W.  his 
foa  and  the  heirs  made  of  his  body,  remainder  te  W*  W.  and  his  heirs 
Vpon  condition  that  he  Jhevld  fay  500  A  to  fuch  of  his  daughters  as 
Jbould  be  then  living.  And  if  Sir  W.  W.  fieutd  refufe  to  tay  the  500  /• 
then  he  devifed  to  his  daughters  andAeir  heirs.  Sir  fK  tV.  dies  living 
W.  W.  thefon  who  was  tenant  in  tail)  and  devifed  this  reverfion  to 
W.  the  eldeA  fon  of  his  coujin  J.  W.of  B.  whereas  his  eldejijon  was 
nemedA.  tv.  W.  thefon  dies  without  ijiie ;  A.  the  laft  deviiee  refiifed 
to  pay  the  500 1.  to  the  daughters  for  threeyears,  but  now  profered 
Do  pay  it,  provided  he  might  have  the  land.  The  Ld  Chancellor  held, 
that  this  condition  being  for  payment  of  money,  although  in  ftrid- 
neis  of  law  the  eftate  was  forfeited  by  the  non-payment  of  the  money 
and  altboMgh  there  were  an  exprefe  limitation  to  the  daughters, 
yet  this  was  but  as  it  were  a  mortgage  or  fecurity  of  money,  and 
the  daughters  being  paid  the  laid  money  and  damages,  they  were  at 
no  damage  \  and  fo  decreed  that  A.  paying  the  fame  fhould  have 
the  land.  2  Freem.  Rep,  o,  10, 11.  pi.  o.  Micht  1676.  Wheeler 
V.  Whitehall,  &  al'.  • 

4.  Where  a  legacy  was  given  on  a  condition  to  be  performed  by  a 
third  perfon^  who  refufedy  but  afterwards  complied^  though  the  money 
en  refujal  was  bequeathed  over  to  the  executors  of  teftatrix,  yet  die 
forfe^iire  wit  relieved,  becaufe  the  devifing  it  over  to  the  executors 
was  no  more  than  what  the  law  implied,  ana  in  the  principal  cafe  ^^  [  "741  1 
condition  might  be  performed  afterwards,  and  fo  where  any  com- 
penfation  might  be  made  for  it.  The  cafe  was  this,  a  feme  covert 
having  power  to  devife  lands,  devifed  them  to  her  executors  to  pay 
500I.  out  of  them  to  her  fon  at  2j,  provided  if  the  father  of  the 
fon  did  not  give  a  fufficient  releafe  to  the  executors  of  the  goods 
a^id  chatties  in  fuch  a  houfe,  then  the  devife  to  be  void  and  go  to 
the  executors.    Z  Vent.  352.  Pafch.  33  Car,  2.  in  Cane,  Cage  v, 

D  d  3  5.  A. 


I4»  2?fUite.;. 

5.  A  devife  of  lands  was  made  t§  the  ildefl  daughter  paying.  lOOh 
to  the ficond  daughter  J  and  lOO  /.  to  the  third  daughter^  &c.  and  if  the 
tldiji  daughter  did  not  ta^  the  yooL  to  the  fecond  daughter  byfucb 
a  day  J  then  he  devifedthe  land  to  the  Jecona  daughter^  (he  paying 
her  hfters  portions  by  a  certain  dav;  and  if  Jhe  did  not  pay^  then 
he  devifed  the  land  to  the  third  daugbtersy  &c.  Jt  was  refolved  this 
was  not  in  the  natuie  of  a  mortgage  to  be  redeemable  after  the 
time  of  pa3rment  was, over;  but  that,  the  eldeft  daughtei^  not 
paying  at  the  time  appointed,  the  fecond  daughter  (hould  hav^ 
the  land,  and  the  eldeft  had  no  relief.  2  Freem.  Rep.  206.  pi, 
(280.  b.)  Mich.  1695.  cited  by  the  Mafter  of  the  Rolls  as  Man's 
cafe. 


(K,  c)     Condition  broken. 


Made  good  in  Equity,  though  the  Deviiir  is  void 

in  Law. 

I,    A    Devife  made  to  a  daughter  to  pay  her  a  fum  of  money 
^^  if  Jhe  wiU  be  divorced  from  her  bujband\  the  gift  was  made 
good,  though  the  condition  was  voidt    Tpth,  141.    cites  6  Jac, 
Tenant  v.  Bray. 

2.  A.  devifed  to  his  wife  for  life,  and  after  to  his  eldeft  fon,  on 
condition  that  if  his  wife  (hould  be  with  child,  80 1.  fliould  be  paid 
by  the  heir  at  law  to  the  child  after  the  mother's  death  ;  (he  had  a 
child,  and  after  the  mother  and  eldeft  fon  convey  away  the  lands  to 
a  purchafor ;  upon  notice  proved  of  the  will)  the  money  was  decreed 
to  the  daughter,  and  declared  it  was  a  tru(i  devifed  to  go  with  the 
land,  and  yet  this  will  was  void  in  law  as  to  the  legacy,  feeing  he 
who  v^s  to  have  the  benefit  of  the  breach  of  the  condition  was 
heir,  and  fo  the  party  that  (hould  pay  the  legacy.  3  Ch.  R.  93. 
24  Car.  I.    Smith  v.  Atterby. 


(L.  c)  •On  Condition^ 
Extent  thereof. 

r.    A    feifed  in  tail  of  lands  in  D.'  makes  an  exchange  \wth  B. 

-^^    fop- Black-Acre;  B.  being  alfo  feifed  of  Green- Acre  and 

White  Acre,  devifes  Green-Acre  to  his  heir  at  UnVj  and  White^ 

Acre  to  aflranger^  provifo  that  he  does  not  re-enter  or  claim  any  other 

of  his  landsy  and  if  he  do,  then  the  eftate  devifed  to  ceafe.     A.  dies  ; 

the  heir  enters  into  the  entailed  lands,  and  waves  Black- Acre  taken 

in  exchange,  and  before  any  other  entry,  the  heir  of  B.  enters  upon 

r  ^^4.2  1    Black- Acre,  which  was  given  in  exchange  by  B.     This  was  held 

*■  *^^    ■'no  breach  of  the  condition,  becaufe  Bhck-Acre  was  not  B*s 

eJlaU 


Detoite*  342 

$^at4  at  the  time  of  the  devtfe^  and  therefore  out  of  jthe  condi- 
tion.   Qodb.  99.  pi.  115.  Mich.  28  and  29  £liz.  C.  B.  Ba^^ei;: 
V.  Topfield.  j^ 

2.  A.  charged  lands  with  payment  oi  annuities  to  younger  4ihiJ^em^^ 
and  if  my  heir  does  not  pay  theniy  then  I  will  that  my  ex^cuior  JhaiT 
have  the  order^  l^c*  of  my  lands  to  perform  my  wHL^md  my  fin 
and  heir  to  have  no  meddling  therewith.  It  was  held  py  all  the 
juftices  againft  Popham,  that  heir  here  is  nomen  colle^iivum^  and 
extends  to  the  heir  of  the  heir  of  the  devifor,  and  fo  to  every 
heir;  though  Pppham  thought  that  the  intent  (hould  not  be 
flretched  in  a  condition.  Cro.  J.  145.  pi.  4.  HiU»  4  Jac  B*  R. 
Mdiiieux  v.  Molineux* 

*  3.'  A.  devifed  to  B.  all  his  lands  in  H,for  his  life,  remainder  to 
bis  f 7^^  and  other  fins  in  taily  &c.  and^  all  the  re/i  and  refldue  of  his 
ejlate  real  andterfinal  to  5.  and  the  heirs  of  his  hody^  upon  condition 
11}  both  bequefts  that  he  pays  his  debts  and  legacies.  Ld.  Cowper# 
held  that  the  condition  extended  to  both  devifes,  as  well  to  the  efbte 
in  H.  as  to  what  pafled  by  the  general  dcvife  of  the  reft  and  refidue 
of  real  and  perfonal.  2  Vern.  594,  pi.  533.  Mich.  1 707.  Gritn- 
flon  V.  Ld.  Bruce. 

4.  A.  devifes  1500 1.  to  B.  Q  and  D.  to  be  paid  at  their  re/pec-^ 
five  marriages^  as  well  principal  as  intereft,  and  if  any  of  them  die 
unmarried^  her  legacy  to  go  to  the  fur^ivor  or  furuivors.  C. 
married  and  received  her  fhare;  D.  died  unmarried;  per 
Cowper  C.  the  condition,  though.«not  again  repeated,  ihall  go 
to  the  whole,  as  well  as  to  what  accrued  by  furvivorfliip  as  to 
the  original  devife.  2  Vern.  620.  pi.  556.  Mich.  1708.  Moore 
V.  Godfrey. 


(M/c)     Condition  Precedent. 
What  is. 

1.  'Tp  H  E    word  paying  makes  a  condition  fubfequent  Arg.  Though  in 

^    Mo.  363.  38  E.  3.  Fol.  1 1  &  12.  Devife  of  land  to  A.  ^^^IL  fhail 

fo  that  be  pay  my  debts,  viz.  lol.  to  T.  Sl*and  12L  to  W.  R.    The  nm  bcf,if 

payment  ought  to  be  upon  requeft  and  fubfequent,  and  cites  4  the  condi- 

E.  6.  Br.  eftates  78.  ^l''''  ['  -^^- 

'  dent  be  per- 

formed, yet  it  is  othcrwife  in  wills,  for  wills  (haU  be  guided  by  the  intent  of  the  party,    Cro.  E 
119.    Jennings  v  Gower.— — *Le.  229.  S.  C. 

2.  A.  by  will  in  writing  devifed  his  leafehold  eftate  to  y,  D. 
and  (being  feifed  of  other  land  in  fee)  after  devifed  to  his  exe^ 
cutors  all  the  refidue  of  his  ejlat^y  mortgages,  goods,  &c,  his  debts 
paid  and  funeral  cKpemes  mfcharged.  In  this  cafe  th^  payment. oi 
the  debts,  &c,  is  a  condition  precedent,  fo  that  the  executor  can- 
not have  it  before  the  debts  paid  and  funerals  difch.irged. 
See  trial  (A.  g)  pi.  15.  cites  Hill.  10  Car.  B.  R,  Wilkinibn  v. 
Meream. 

.      >  D  d  4  3-  A. 
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G  ih.  Eq.         J.  A  deviled  a  term  for  years  to  his  wife  for  life,  and  after  Tier 

S.  C.  £x%  ^'•'*  ^  ^*^  child  Jhe  was  then  enftentwtth^  and  iffuch  child  die  hefwt 

iieiJ  by  \A»  M»  ^1^991  he  devifed  it  as  to  one  third  part  td  fhi  wifij  bir  executors^ 

Keener  ac-  Ml^Ae  Othef  two  thirds  to  J.  S.     The  wife  was  not  enfient  at  die 

^^^•|;^'^ '•  time  oTlhe  will,  yet  the  lord  Harcourt  held  the  devifc  good  io  her  of 

Equ.  cafes  ^"^^^  third  pMof  the  term.    Ch.  Prec.  316.  pL  241.  Mich,  ijii* 

»5^  p!.  10.  Jones  V.  Weftcombc*  .. 


[343]  (N.  c)*   What  fhall   be  a  Determination  of  tfas 

Condition,  Limitation^  or  Contingency^- 

U  T^  £  V  I  S  E  to  A.  and  his  heirs j  and  if  he  die  hefirs  24 
^^  and  without  heir  of  his  body^  then  to  B,     If  A,  attaint 
24  Jie  has  a  fee.    D«  124.  a.  pK  38,   Mich.  9  &  ^  P.  &  M« 
Anon. 

2.  A  mto  devifeth  his  lands  to  his  wife  de  anno  in  annum  till  U$ 
[onjhallcome  to  the  age  of  7,0^  and  dies ;  the  wife  enters,  iktjon  diet 
before  he  attains  20  years.  Refolved,  the  intereft  of  die  wife  was 
determined ;  but  by  D]^er,'  if  the  de  vife  had  been  until  the  fon  fiosJd 
ar  might  come  to  the  age  of  20  years,  there,  notwithftanding  his  deatb^ 
the  d^ate  of  the  wife  had  continued.  Mo.  48.  pi.  143.  Pafcfa*  5 
£liz.  Anon. 

3.  If  any  of  his  fins  /hall  alien  or  demife  any  of  the  lands  deviJedL 
before  30  years  of  agij  that  then  the  other  Jhall  have  the  efiate  \ 
the  eldeft,  before  his  age  of  30  aliened  the  land;  the  you^gel^ 
fon  before  his  age  of  30  years  enters  for  the  alienation,  and 
after,  before  his  ^e  of  30  years  aliens  the  fame.  Adjudged, 
that  after  the  ei^try  for  the  alienation,  the  lan(|  is  difcha^^ej 
of  all  limitations.  Owen  8.  Hill.  30  Eliz*  C,  B,  Spitde  y^ 
Davis. 

4«  Termor  for  years  of  a  clofe  devifed  his  chfe  to  A.  after  be 
Jhall  attain  22  years  of  age^  and  if  he  dies  within  the  terntj  tb^ 
remainder  of  the  term  to  B»  after  heJhalL  attain  the  age  of%%.  A, 
attained  22.  and  entered  and  died  within  the  term,  and  after  B. 
*  died  within  the  term  under  22.  The  exequtors  of  A.  (hall  have 
,the  term  and  not  tac  executors  of  B.  nor  of  the  teftator  himfelf. 
The  devife  to  B.  is  cxprefsly  limited  upon  a  contingency,  and 
his  dying  before  the  contingency  happened^  deftroyed  the  con- 
tingency and  makes  the  devife  by  matter  ex  p^/l  fa^o  void* 
2  aid.  130.  151.  Hill.  1658.  &  Pafch.  1659.  Fynimore  v. 
Crockfprd.  '  - 

5.  A.  devifed  land  to  B.  for  30  years  etfterthe  death  ofC.ifC* 
die  within  ten  years  next,  2  Sid.  151,  cites  it  as  held  perPophami 
I  R<?p.  155.  b.  that  if  C.  furvives  the  10  years  the  devife  was  ut- 
terly v<  id,  and  that  the  entire  term  pafied  to  B.  the  firft  devifed 
and  fays  that  now  the  court  held  this  for  good  law,  in  the  cafe  of 
Fynimore  v.  Crockford. 


©ettffe.  34J 

6»  A*  potktCti  of  a  tfnrty  devifed  it  to  bis  w^  and  after  htr 
dtatk  t9  B.  his  fin  (being  hey9ndfea)  when  be  comes  hacky  otherwifr 
C  another  (on  to  bm^  the  term.   The  wife  died^  C.  in  the  abfence . 
0f  B.  entered^  and  a£udged  that  the  intire  term  was  in  C.  cited  per 
Qlyn  Ch.  J.    %  SidC  152.  as  Rodiam*s  cafe. 

7.  Deviie  of  600  L  to  B.  to  be  paid  within  fix  Hwntbi  after  nn 
deceafe.  ASm^  in  another  part  of  die  will,  ny  will  is^  that  ifB.  Mi 
before  21, 1 ^e  the  600 /.  to  C  Teftator  di^andafter  fix monthst 

'  but  before  B.  was  21,  viz.  at  19,  the  executor  gave  B.  bond  for  th# 
600  ].  B.  by  w3]  bequeathed  it  to  J.  S.  Ld.  Shaftfbury  decreed 
Ac  600 1.  to  C.  but  upon  rehearing  by  Ld.  Notdngiiam,  affifted 
by  two  judges,  it  was  decreed  that  the  fecurity  was  a  good  payment, 
and  that  the  will  having  taken  cWeA  by  payment  at  the  end  of  fix 
months,  the  property  was  abfolutely  vefted  in  B.  and  the  contih-. 
gency  at  an  end ;  for  whtrt  a  certain  determinate  time  is  appointed 
for  payment  of  a  legacy,  and  afterwards  a  contingent  claufe  fs  added 
touching  the  fiune  legacy,  it  wiU  be  inconfiftent  unleis  the  contin-  [  344 1 
gency  happen  within  the  time  app^ntedfyr  payment.  Fin.  Rr26. 
Mich.  25  Car.  2.  Clent  and  Sutton  v.  Bridges 

8.  Teftator  devifed  bis  eflate  to  hii  executors  for  if;  years  after 
his  death,  with  a  power  for  them  to  nominate  which  of  the  fins  rf 
N*  M,  Jhould  pafs  the  Jatd  lands^  The  court  dire^ed  the  exel 
cutors  to  nominate  em  within  afortnighty  othcrwife  tlie  court  would 
nominate  one  of  them.  Fin.  Rep.  53.  HilL  25.  Car.  2.  MofeUy 
V.  Molbley.  ^ 

9.  A.  devifed  600  /,  a*piece  to  B.  and  C.  to  he  paid  ^21,  and  *  CImb. 
gave  the  refidue  of  his  perional  cftate  to  G.  and  alfo  hi^  lands  j  hut  ^^  *3*- 
tf  either  die  in  their  minority^  the  furvivors  Jhould  be  heirs  in  equal  v'^mSi 
proportions.    G.  died  under  age,  B.  being  of  age  but  not  C.  and  which.  S.C. 
decreed  that  a  moiety  of  d)e  reudue  upon  the  deadi  of  G.  imme-  ^^^^  *^ 
diately  vefted  in  B.  and  C.  and  was  no  longer  fubjed  to  any  con-  ^^^^"^^^^' 
Agency  on  Ae  death  of  C.  ihould  (he  die  under  age.    Fin.  436, 

Michr  ^1  Car,  2.    Bargrave  v.  Whitwich. 

10.  Sir  H.  M.  heinejeired  in  fee  eftbirty^fivejhares  in  the  New-  ComK  ler* 
River^  and  hxving  a  fin  by  the  firfi  venter  and  five  cinldren  by  the  Middlctoft 
(kcfmd  venter^  devifed  to  his  five  children  by  the  fecond  venter  five  s'  cTad* 
fliares,  fcil.  to  H.  and  his  heirs  onejhare^  to  A.  and  her  heirs  another  j«agid  thas 
finnre^  provi(led  that  if  any  of  his  (aid  younger  children  die  before  they  ''^•y  "^^ 
(hall  have  attained  his  or  her  ace  cA  twcnty-one^  or  be  married^  that  '^""•^  '"* 
then  thejhare  of  fuch  child  fo  dying  fiall  go  to  the  reji  of  the  faid  STtSf^ 
younger  children  yfeir^  and  Jhare  alike.    H.  dies  unmarried  before  ^^  ^^^^  ^" 
fwcnty-one ;  and  after  A.  dies  being  married^  and  adjudged  m)on  *^ '  d^*^  ^ 
^  fpecial  vcrdidt,  that  the  *ar/  oflFsJharo  which  wai  in  A  Jhall  (JSrc)  does 
go  to  the  hetr^  fell,  her  brother  of  the  fame  venter  and  wiiole  ^^^^^'^'^ 
Hood,  and  not  to  the  fon  and  heirs  of  Sir  H.  M.  by  the  firft  venter    J!?*  k'*"^ 
Skin.  339.  pi.  5.  Pafch,  5  W.  &  M.  in  B.  R.    Middleton  v!  Sliti%-^ 

pwam,  Show.  Pari. 


I 

Cafes  a XI.  ' 


Swain  V.  Lane  and  Pawlkner  S.  C.  affirmed  in  the  Houfc  of  Lori. 

II.  A  man  pofjeffed  of  a  term^  devifed  it  to  infant  in  ventre  fa 
fnere  if  it  Jhould  be  afon\  and  if  it  ihould  be  |  fon  and  die  during 

bis 


^ 


his  minority^  then  ke  devifed  it  to  his  granJ-Jon^  after  which  he  diod, 
leaving  his  wifa  executrix^  and  the  child  was  after  born^  and  proved 
a  daughter <i  and  it  was  adjudged  without  arguqient  that  thd  execu- 
trix, and  not  the  grand-fon,  fhould  have  the  term,  becaufe  the 
grand-fon  was  not  to  have  it  but  upon  a  precedent  contingency^  viau 
the  birth  of  a  fon  and  his  death  in  his  in£mcy,  which  condition  muft 
be  firft  performed,  and  it  appears  plainl}r  that  the  intent  of  the  tefr 
tator  was,  that  he  (hould  not  have  it  otherwife.  12  Mod.  128. 
Trin.  9  W.  3.  Grafcott  v.  Warren. 

12.  A.  has  four  children  B.  C.  D.  and  £.  and  devifes  a  boufe  to 
each  ofthem^  and  the  heirs  of  their  fever al  bodies  i  and  then  adds,  but 
my  will  is,  that  if  any  ofmyfaid  children  die  before  7.1  or  unmarried 
the  part  or  fhare  ofhimjo  dying  fhall  go  over  to  thefurvivors,  B.  died 
after  his  age  of  21,  but  unmarried.  Per  Holt  Ch.  J.  B's  houfe 
fliall  go  over  to  the  furvivors  -,  and  if  C.  dies  of  age  and  unmarried, 
his  ihall  go  fo  too;  but  what  goes  over  on  either  of  their  deaths 
ihall  not  go  over  a  fecond  time ;  and  that  by  the  devife  over  only  an 

'    '  eftate  paued  to  the  furvivors  for  their  lives  in  fuch  {hares  i  and  de- 

creed accordingly.  2  Vern.  388.  pi.  356.  Mich.  1700.  Wood- 
ward V.  Glafbrook. 

13.  A.  devifed  portions  to  B.  C  D,  and  E,  to  be  paid  at  their 
refpe£live  ages  of  twenty-one  or  marriage^  and  if  any  of  them  die  be^ 

fire  the  time  of  payment,  or  without  ij/ucy  then  his  or  their  fhare  to 
go  to  thefurvivors  orfurvivor  of  them  and  his  heirs.  D.  died  without 
ifliie  under  age  and  unmarried.  The  Mafter  of  the  Rolls  held  that 
D*s  {hare  was  liable  to  the  contingency  of  furviving  till  it  came  to 
the  laft,  and  that  therefore  B.  the  plaintiff  is  not  yet  intitled  to 
have  his  fhare  of  D's  principal.  But  no  diredion  being  given 
as  to  theintereft  in  the  will,  it  was  decreed  that  B.  have  a  pro- 
r  ^  A  r  1  portionable  part  of  the  intereji  during  his  life,  elfe  the  intereft  mud 
*  "^  ^  lie  dead  till  it  come  to  the  laft,  which  would  be  inconvenient,  though 
in  cafes  not  fo  circumftanced  the  legatee  has  not  been  allowed  die 
arrears  or  growing  intereft,  but  it  has  fallen  into  the  refiduum  of 
theperfonal  eftate.  Ch.  Prec.  528.pl.  325.  Pafch.  17 19.  Nicholls 
V.  Skinner. 

14.  A.  being  feifed  in  fee,  and  having  three  fons,  devifed  Black-t 
Acre  to  Giles  his  eldeft  fon  and  to  his  heirs,  and  White-Acre  to 
Edward  his  fecond  fon  and  his  heirs,  and  a  rent  charge  of  50!.  per 

i  ann.  ifluing  out  of  White- Acre  to  Roger  his  youngeft  fon  and  his 
heirs;  provifo,  that  if  either  of  his  fons  fhould  die  without  ifTue, 
living  the  other  two^  fo  as  his  ejlate  in  lands  fhould  come  to  the  other 
two  fons,  then  the  rents  fhould  ceafe.  Giles  died  leaving  ifTue  Joha 
Peacock  the  defendant;  and  Roger  died  without  ifTue;  fb  that  this 
contingency  could  never  happen,  becaufe  Giles  had  iiTue,  and  he  be-» 
ing  dead,  and  Roger  likewife  without  ifTue,  their  efbte  in  lands 
could  never  come  to  twoy  where  Edward  alone  was  furviving,  there* 
fore  the  rent-charge  muft  defcend  to  the  defendant  as  heir  at  law, 
being  the  fon  of  Giles,  the  eldeft  fon  of  the  teftator ;  for  this  is  an 
executory  devife  to  two  on  the  contingent  of  one  dying  in  the  life^ 
time  of  the  other  two^  which  contingent  muft  arife  within  the  com- 
pafs  of  one  life,  otherwise  it  is  void;  for  it  is  plain  that  the  teftator 

'  hitended 
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iotenjed  this  benefit  of  furvivocflup  duriag  his  fons  lires  only ;  an4 
the  court  bemg  of  that  opinion,  judgnient  was  given  for  the  defen- 
dant.   8  Mod.  347.  Hill.  II  Geo.  rarfgns  v.  Peacock. 

15.  A.  feifed  io  fee  devifed  his  lands  to  B.  hisfon  and  only  child 
in  tail  general ;  and  if  B,  Jhould  die  without  iJTue  and  M.  his  wife 

furvive  bim^  then  the  wife  to  have  the  premjjes  for  life\  remainder 
to  C.  hiifijler  for  life  \  and  after  her  deceafe  (B.  being  dead  without 
ijfue  as  aforefaid)  then  the  remainder  to  K.  and  his  affignsfor  ever. 
A.  died  ;  M.  died  living  B.  afterwards  B.  died  without  liTue,  and 
C.  entered  and  enjoyed  for  her  life,  and  being  heir  at  law  on  the 
death  of  B.  without  ifiue,  the  queftion  was  between  the  heir  of  C* 
and  R.  the  devifee  of  the  fee,  whether  this  contingency  of  B's  dying ' 
without  iflue  in  the  life-time  of  B.  was  annexed  as  well  to  the  devife 
to  R.  as  to  the  devifer  to  C.  fo  as  to  prevent  its  taking  efFe6t ;  and 
this  matter  coming  on  at  Chelmsford  ai&fes,  and  being  by  confent 
made  a  cafe  to  be  determined  by  Mr.  Juftice  Reynolds  who  tried  the 
caufe,  he  took  time  to  confider  of  it,  and  then  delivered  his  opinion, 
that  the  contingency  extended  to  all  the  devifes.  2  Wms's  Rep. 
390.  Mich.  1726.  Davis  V.  Norton. 

16.  A,  beaueathed  fome  South-Sea-ftock  and  annuities  to  truf-- 
tees  to  apply  the  dividend,  for  the  maintenance  of  E.  his  grand-daugh-' 
ter  till  21  or  marriage^  and  at  that  age  or  marriage^  with  confent  of 
J.  Ni  and  J.  S.  they  jhall  transfer  the  ftock^  (^c.  to  her ;  hut  ifpo 
marry  without  their  confent^  then  the  executors  truftees  to  pay  her 
the  dividends  during  her  life,  and  after  transfer  the  ftock  and  an* 
nuities  to  her  children,  and  if  (he  die  without  ifTue,  then  to  go  over. 
E.  lived  to  21  and  never  married^  Ld.  C.  King  held  that  L.  being 
21,  fhe  had  an  abfolute  intereft  veiled  in  her,  and  that  the  forfeiture 
muft  be  intended  only  of  marriage  without  fuch  confent  before  21, 
and  decreed  the  ftock  and  annuities  to  be  transferred  to  her«  x 
Wms's  Rep.  547.  Trin.  1729.  Dclbody  v.  Boyvillc. 


(O.  c)      Entry  by   the  Heir  for   the    Condition  [  346  ] 

broken. 

In  what  Cafes.  . 

T.    A    Man  devifed  his  land  to  fell  by  his  executors^  and  to  mah  Br.CondU 

*^  di/irih!4tion for  his  foul  znidicsjznd  A  and  B.  tendered  money  '»<»»»  P*- 
immediately  for  the  tenement ly  but  not  to  the  valucy  and  the  executors  s.^cV 
refufidy  and  held  the  lands  in  their  hands  by  two  yearSy  and  Jbld  more 
deary  and  loot  the  profits  to  their  own  ufcy  without  dijlributing  any 
thing  for  thefouly  &c.     And  becaufe  they  refufed  to  fell  upon  the 
tender,  and  converted  the  money  to  their  own  ufe,  the  heir  reco- 
vered againft  them  in  aflife ;  Quod  nota  ;  Br.  Devife,  pi.  19.  cites 
38  Aff.  3. 
7..  If  executors  or  other  who  are  put  in  trufi  by  devife  tofeUy  &c. 

will 


34^  DettOr^ 

fultt  mt  fifform  the  truft^  the  heir  may  enter ;  per  Thorpe  \  quod 
non  negatur.  Bn  Devife,  pi.  46.  cites  39  Afl*.  17* 
Atf  ir#iin  J.  Xf  a  man  feifed  <^  land  devifable  in  Ke,  ^frvi/^j  die  fame  unto 
]|f#*fH^-  7*  *'  ^^^^'^  ^^^  ctfiw//m»  fAtf/  Atf />tf//  */  tf  cbapfainy  and  (hall  fii^ 
p0t!N/rr  Mf«  for  the  foul  of  the  devifor  all  bis  life,  and  that  after  his  deaafi  tbi 
m/ratigerm  landfall  remain  unto  T*  S,  may$r  ofS,  and  bis  Juccejfors^  tofnd  a 
Mdenctd^    f Aflr/>&/«  ferpetually  for  to  fing  for  the  (oul  of  the  devifor,  and  the 

rtm^ti^K  devifor  dies,  and  J.  S.  being  of  the  age  of  24  years,  enters  and  bcldt 
the  teffte  fbe  Und  frr  fix  years^  and  ts  not  a  chaplain^  the  heir  of  the  devilbr 
^^tHo  I.  ^^y  ^^^^^  ^^^  ^^  condition  broken,  for  the  remainder  fluJl  not  be 
atThefeaft  defeated,  but  (hall  take  efFeA  after  the  deajh  of  the  devifee  for  lifoy 
of  Eaftcr     tamen  quaere,    Peflc*  £  563, 

MHtoihehJJor  *  ^ 

0Md  his  biirs,  aod  after  the  €tm£tm  is  Arvlm  for'  which  the  lellor  does  enler»  now  by  hit  entry  the 
rtmaimder  is  difeat«dj  becaufe  k  was  all  by  one  deed,  and  the  eondition  did  depend  upon  the  whole 
eftate,  &c.  And  the  leiTor  cannot  have  a  lefs  eftate  when  he  enters  for  the  condition  bf:okeo 
than  he  had  at  the  time  when  he  left  the  pofleffioa,  3cc.  no  more  than  a  man  feiied  of  land  in  fee 
by  matter  in  deed  or  in  writing  can  leafe  the  fame  land  for  life,  refer ving  unto  bimf<^  a  Mer 
eftnte  in  reverfion  than  a  fee^  &c«  And  yet  in  the  cafe  of  a  devife,  the  remainder  fhall  qo^  be 
avoided  by  tho entry  of  the  heir  for  the  condition  brokena  becaufe  the  will  of  the  devifor  nioiil4 
be  ebferved  inafmuch  as  it  may  be,  &c    Perk.  f.  564. 

If  a  man  feifed  of  land  in  fee  leafes  the  fame  land  for  life,  the  remainder  unto  a  ftrangier 
In  fee,  referving  nnto  the  leflbr  and  his  heirs  10  s.  rent,  and  if  the  rent  be  behind,  Sec  that  the 
leffor  and  his  heirs  fhall  enter  for  the  condition  broken,  and  ihall  retain  the  land  during  the 
life  of  the  Icflee  and  -no  longer,  if  the  leiTor  enter  for  the  condition  broken  in  the  Me  ef' 
the  leflee,  and  afterwards  the  Idfee  dies,  h0  in  the  remainder  may  enter  upon  the  lefibr^  and 
bave  his  remainder,  &c.  And  know  that  jn  the  principal  cafe,  tbt  remainder  camm  ukerfsO 
frfjattly  after  ibt  cmditkn  broke,  tfcau/e  tbi  devijt  "mas  once  effe3ut4  in  the  devife$  for  lift*      PerlU 

f.5«5- 

(P.  c)     To  the  Hcin 

How  he  fliall  take.    What  Eftate  j  And  where  by 

Devife  or  Defcpnt, 

Goldfl).  ^8.  I,  ^HE  heir  fliall  not  take  by  defcent  where  there  is  a  remainder 
2-1— But  ^'^*    Arg.  Mo.  363,  cites  %  Ma.  Br.  Devife  41, 

where  p  younger  fon  is  made  tenam  in  tail,  remaindtr  to  tbt  right  bms  of  tht  trfiatar,  and  telbtBT 
dies,  3'  d  then  the  youngeft  fon  dies  without  iflue  living  his  elder  brother,  the  elder  brother 
Ihall  L.  ke  by  defcent,  and  not  by  the  wilf.  i  Salk.  233.  Nottingham  v.Jennon  ■  .VVros^ 
Rep.  2  3.  S.  C.  and  S.  P.  admitted  by  Hok.  Ch.  J-  ■  1  Ld*  Raym.  Rep.  570.  S,  C.  and  S.  P.  by 
Huit  \«it.  I* 

^.^***- 5v         2,  Devife  to  the  heir  and  his  heirs  for  ever  at  his  age  of  24.  and 

*****  •   *     if  he  die  without  iflue,  remainder  in  tail  j  the  heir  attains  24.    H<? 

is  in  by  defcent,  becaufe  the  fee  (imple  is  given  to  him,  and  there  is 

r  34-7  ]  ^^  ^"^^  "*^^  ^y  *^  ^^*''  ^'  ^^♦^  PJ*  3^'  Mich.  2  and  3  P.&M, 
Anon 

^btft  a  3.  Where  the  devife  is  for  the  benefit  ofajiranger^  there  the  heir 

?o  Vhe  ^*,  ^^^  ^c  ''y  *e  ^^vifc,  and  not  by  defcent,  Per  Widdon  J.  3  Lc. 
ti'entoA.  '  26.  pi.  53.  Mich.  15  Eliz.  B.  R.  in  cafe  of  Cowper  v.  Burrougb, 
ivf/^  was     ulias  Tower  v.  Burrow. 

heir  at  Irtvj) 

mid  h,i  b-  irsj  paying  loo  /.  when  bejhall  come  into  poffiJJioH  \  As  died  in  the  life  of  the  wife.  Decreed 
that  the  heir  at  law  of  A.  i^  chargeable  with  the  lool.  he  taking  only  by  purcliafe,  and  not  ^y 
defcent.    4  Nov.  1738.  Decieed  at  Che  Roils.  Miles  y,  Leigh. 

Wliert 


Whdl%  ft 'devire  is  to  the  beirai  law  m  tmf,  rmiuuttdtr  in  fie  to  a  JlrMfir,  the  hftir  caOtiot  nfiife  Um 
devife  for  the  prejudice  of  the  Granger.    JSr.  Age,  pL  2.  cites  3  H.  6. 46. 


4*  Dcvifor  has  iffuc  two  daughters  by  fcveral  venters,  A.  the  This  liber- 
cUeft)  B%  die  youneeft,  anddevifed  one  moiety  of  his  land  to  bis  wife  ??^®°  ^** 
for  ftven  years^  and  that  A.  enter  into  the  other  moiety  the  day  efne  into  the'*'^ 
marriage  \  and  further  he  wills,  that  if  {his  faid  wife  he  enfient  of  a  moiety  is 
foHy  that  then  thefon  Jhall  have  the  land^  and  if  with  a  daughter^  that  J^^I^^ 
then  his  daughter  Jhall  have  her  part  and  portion  of  his  faid  lands  asadcvl^ 
with  his  other  two  daughters.    The  wife  was  not  eniient  j  (he  en-  w  gift  ^ 
ters  into  the  moiety  within  feven  years ;  A.  marries  and  enters  *'*?^^*f* 
into  the  other  moiety  j  B.  dies  without  iffuc ;  the  feven  years  J^iySe^e 
ended  ;  A.  had  but  a  moiety  of  this  land  devifed  to  her  and  not  ^nA  occu* 
three  parts  of  it ;  for  the  heir  of  the  whole  blood  (hall  have  the  other  P**^»^^ 
moiety  by  defcent  alone,  and  fo  was  it  adjudged  which  is  partly  con-  fo^the  wiw 
trary  to  the  words  of  the  will.    And.  47.  Trin.  17  £lii.  Cooper  v.  dernefsof 

Burrold*  *  heragccan- 

not  do.  D« 
341.  a.  b.  pi.  54.  Tower  v.  Burrow.  S.  C.  adjudged,— —3  Le.  25,  46.  pi.  53.  Anoo.  but  &  ^ 
*.— — 'Jeak.  142.  pi.  ac.  S.  C. 

If  A.  has  ifliie  fmtr  Jaughicrs,  and  he  devifed  to  oru  of  tbem^  it  is  good  for  the  whole  land  lb 
devifed  to  her,  and  no  part  of  the  land  fo  devifed  Ihall  defeend  to  the  other*  Per.  Doderidge  J. 
Godb.  412.  pL  449.  Trin.  21  Jac.  B.  R.  in  Sununeri'j  cafe^  S.  P.  hj  Doderidge  J.  a.  Rou* 

S^|>»  in  S*  C» 

A.  has  two  daughters  B.  and  C^B.  has  a  fon  an4  diei.*-A«  Jcvifid  the  Uwd  to  the  fin  and  bis 
baru^^Tit  takes  the  whole  by  devifei  and  not  a  moiety  by  the  ddfcent  as  heir  and  a  moiety  bf 
Che  devHe  ;  for  there  can  be  no  fuch  defcent  as  the  defrent  of  a  moiety  to  one  coparcener  as  heir» 
but  the  defcent  is  to  alL    i  Salk.  24s.  pi.  3.  Hill.  i.  Ann.  B.  R.  Reading  v.  Royfton.  Chaiu 

Free.  221.  Rawftoa  T.  Reading.  S.  C.^uljudged  on  a  cafe  ftated^  that  the  fon  took  the  whole  bf 
purchafe* 

5.  Devife  to  his  wife  till  bis  eldeji  fon  Jbould  be  24,  and  then  the  3  L**  64. 
tvifefimtld  have  the  third  part  for  her  life^  and  the  fon  the  refidugy  \^^^^^'^ 
and  diat  if  thefon  die  before  24  without  heir  of  his  body  remainder  over  \  vcrbU.**™ 


•  J*  1* 


The  deviibr  died,  and  the  fon  came  to  24  \  per  Dyer  and  Man*  ibid.  70.  pi. 

w<Nxl  J.  here  is  not  any  eftate  tail ;  for  no  eftate  tail  was  to  »o7»s«c.in 

arife  before  his  age  of  24>  and  therefore  the  tail  ihall  never  take  rrrbk" 

ciFe^  and  die  fee  fimple  defcends  and  remains  in  the  fon,  unleft  D.  124.  a. 

he  die  before  24,  and  then  the  entail  vefts  with  the  remainder  P^*.  '^' 

over,  but  now  having  attained  his  full  age,  he  hath  a  fee  fimple,  ^.  p.^^mI 

and  diat  by  defcent.    2  Le.  xi.  pi.  16.  Hill.  20  Eliz.  C.  B.  Hind  Am^s.^. 

r.l.yon.  and  that  n«> 

'  entail  IS 

made  by  foch  will,  but  the  j^e  fimple  defcends  to  the  fon*  [This  feems  to  be  the  1^.  c.  ootwith- 
Itanding  the  diftonce  of  time.]— ^So  where  it  was  Co  the  wife  lill  the  fon's  age  of  n,  rtmadnder 
io  the  fin  in  fit  j  per  Gawdy  and  Fenoer  J.  the  fan  ihall  be  adjudged  in  by  defcent,  but  Cl«ach  J. 
coiftra.    4  Le.  35.  Bafpool's  cai*. 

6.  A.  feifed  of  lands  %x  fee  has  ilTue  two  daughters^  B.  and  CI 
and  devifed  the  lands  to  B.  his  eldeft  daughter,  that  ihe  ihould  pay 
toll  to  C.  at  fuch  a  day;  the  money  was  not  paid  5  C.  may  enter 
into  the  moiety  of  tbf  Iand«  Le.  174.  pi.  242*  Trin.  30  Eliz. 
B.  R.  Crickmer  y,  ftttterfon- 

7.  A.  feifed  of  lands  in  gavelkind  has  ifTue  B.  C.  and  D.  and  he  *[3f  o  J 
devifed  to  them,  being  his  heirs  by  the  cuflom,  aad  their  heirs  ibid.  315. 
♦  equally  to  be  divided  among  them  \  tiiey  fhall  be  in  by  the  devife ;  s.  c — - 
fix  now  they  ire  joiotenantSy  and  the  furvivor  fliall  have  the  whole  j  ^^^^ 

Vhcrcas   by  defcent 
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Bmte. 


Irat  they  vfaeresis  if  the  lands  Ihould  be  held  to  delcend  they  (hould  be  par* 

lobt^ants  ^^"^'^J  *"^  fo  ^  ^^  were  tenants  in  common ;  and  though  the  words 

or  teaancs'  fubfequent,  equally  to  be  divided  among  themy  makes  them  tenants  in 

incommoa  common,  yet  that  does  not  mend  the  matter.    Le.  112.  pK  254* 

S8.^i4.  P*^^^-  2P  El^^-  C.  B.  Bear's  cafe. 

feems  to  be  S*  6, 

I  Le.  128*  8,  A.  has  two  daughters  who  are  his  heirs,  and  devifcd  his  htid 

ofHedger  '^  ^^^  ^^  daughters  and  their  heirs^  and  dies  j  per  omnes  J.  they 

▼.Row.—  Ihall  take  asy0/7xf^;7^;vfj,  for  the  devife   gives  it  them,  and  for  the 

Ow.  65.  benefit  of  the  furvivorfliip  between  them.     Cro,  E.  431,  pi,  36. 

tSdfliTss!  ^*^**-  37  ^^  3^  ^'*^-  ^-  ^-  A^°°- 

p).  14.  S.  P.M  ■■  Ibid.  i^i.  pi.  53*  S.P.  I  .Goldib.  28«  pi.  &•  Micb.  28  and  29  £liz.  per  tot. 
Cur*  Anon* 

9.  If  a  man  has  lands  in  horough-engUfl)  and  guildahle  lands  and 
has  two  fons,  and  devifed  all  his  lands  to  his  two  fins  and  dies,  both 
of  them  fhall  take  jointly,  and  the  younger  ihall  not  have  a  difiind 
moiety  in  the  borough-engIi(h,  nor  the  elder  in  a  guiidable  land, 
but  they  are  both  jointenants.  Per  Feimer.  Ow.  65.  Hill.  37 
£liz.  Anon. 

10.  If  one  hath  only  'two  daughters,  and  devifes  his  land  to  them 
in  fee ;  they  (hall  be  in  by  devife  as  jointenants,  and  not  by  defirent 
as  parceners,  but  if  he  have  but  one  daughter  it  is  void.  Goldfb, 
J  41.  pi.  53.  Hill.  43  £liz. 

iBnlft.  61.  II.  A.  had  three  finsy  B.  C  andD.  and  devifed  Black- Are  to  B. 
sic.dtTd  Green-Acre  to  C.  and  White- Acre  to  Z>.  Kn^  ih^t  if  any  of  them 
p'oUexf.  diedy  the  other  furviving/hotJd  be  bis  heir.  A  dieSy  B.  died.  Fleming 
578.  and  Ch.  J.  thought  Black- Acre  would  veft  in  C.  and  D.  by  way  of  re- 
*^cafcif  ^'  mainder,  and  that  they  {hould  take  though  the  freehold  by  the  dc- 
Purefoyy.  fcent  of  the  fee  was  drowned.  But  all  the  others  held,  that  in  re- 
Rogers—  gard  nothing  but  a  freehold  paffed  by  the  devife,  the  reverfum  infet 
P^lex.481.  defcending  upon  B.  had  drowned  the  cjlatc  for  life^  and  that  liis  death 
Car?it.B.  <uter  could  not  revive  znd  veft  the  remainder  m  C.  and  D.  and  ad* 
R.  in  cafe  of  judged  accordingly.  Cro.  J.  260.  pi.  2i.  Mich.  8  Jac.  B.  IL 
T^Ab^t''     Wood  V.  Ingerfole. 

ohferves  that  this  cafe  of  Wood  v.  Ingerfole  is  alfo  reported  in  1  Bnlftrmle  61.  There 
it  is  put  tliat  •  man  had  chi-ee  fons,  and  lands  in  three  countieSi  and  devirod  (be  lands  in  on« 
county  to  one  fon,  in  another  to  the  fecond  fon,  and  in  the  other  to  the  third  fon,  and  that  if  any 
of  his  fons  die,  that  then  the  one  of  them  to  be  heir  uito  the  other ;  in  Crook  it  is,  that  the  other 
fnrviving  fhalJ  be  his  heir  ;  fo  that  as  it  is  penned  in  Crook,  it  differs  very  much  fron^  BiUAmde  i 
for  if  the  words  were  as  in  Eulftrodc,  it  is  only  one  of  them  that  was  to  be  he»r  unto  the  other, 
therefore  only  one,  and  not  both  of  the  furvivors  could  take  ;  but  as  it  is  in  Crook  that  the  other 
furviving  fliall  9e  his  heir,  it  may  bear  a  conftrudtioa  that  both  /h^l  be  heirs  jointly.  Mow  that 
this  cafe  in  Crook  is  not  very  carefully  reported,  appears  plainlv  5  for  the  end  of  the  c^fc  is 
plainly  miftaken ;  for  it  is  there  faid  to  be  adjudged  for  the  plaintiff,  whereas  it  is  apparent  that 
it  (hould  be  feid  for  the  dcfend?.nt  ;  next  Cfook's  gmrn  report  aftervnrds  repeats  t!  e  *ords 
differing  from  the  cafe  as  he  had  before  put  it,  and  more  agreeable  with  fiulftrode  ;  for  Ik;  after* 
U'ards  repeats  them  tlius  in  the  diftin^  charadler,  whereby  he  intends  ti\em  the  veiy  vords, 
that  every  one  IbaU  be  heir  unto  the  other,  and  upoo.  view  of  the  roH  %^  hich  is  in  Pafch.  7  JaCt 
H.  1^5.  the  vs^rds  arc,  and  if  any  of  my  fons  die,  the  one  Co  be  the  otber*s  heir;  then  it  wiU  be 
4ery  plain  that  thefe  latter  words  \^ir  be  void. 

Hob  10.  I2-  If  ^  °^^^  devife  to  his  heir  it  is  a  void  devife  for  die  defcent 

S.P.— -  •         .  .  fliail 
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fhall  be  preferred.    Per  Doderidge  J.  Godb.  412.  Trin.  ai  Jac..»Sid.  53. 
B.  R.  in  Sommer^s  cafe.  ^ibid!* 

80.  Per*  Glinn  Ch.  ]•  S.  P«  ■  Unlefs  it  be  of  other  eflates  than  tuwld  have  defandeJ, 
Pi.  C.  545.  b.         i     But  to  thi  heir  attd  a  fir  a  -ger,  is  good.     Godb.  94.  '  Godb.  412.  S.  P.  per 

Dodendge  J.        And  in  fuch  cafe  they  are  jointenants  for  the  benefit  of  the  ftraogett  Godb.  94* 

pi.  f  o^.  Mich*  28  &  29  Eliz.  C.  B If  a  man  may  have  any  mwi  benefit  hy  the  devife  them  hy 

she  tifcfnt,  in  fuch  cafe  hs  fhall  cake  by  the  devife.  Per  Periam.  Goldib.  83.  pi.  14.  Pafch.  33 
Eliz.  Anon. 

13*  A.  has  iiTue  a  fon  and  a  daughter  by  the  fame  venter,  and  de-  [  ^±g  1 
vifed  his  lands  to  his  fon  and  his  heirs  Jor  ever j  and/or  want  of  heirs  of  jj^^j  g-^ 

his  fon  to  his  daughter  and  her  heirs  for  ever^  and  died,  whether  the  s.  c.  ad- 

fon  had  eftate  in  fee  or  in  tail  by  diis  will  ?  for  he  could  not  die  v^^%^  ^ 

without  heir  if  his  fifter  outlived  him,  who  was  to  take  according  ^^L^j^.qI 

to  the  intent  of  A«  and  per  two  juftices  it  is  an  eftate  tail  in  the  fon.  cited  Arg. 

The  remainder  to  the  (uughter,  who  might  be  his  heir,  (hewed  that  ^^-  R^yo". 

the  devife  to  him  and  his  heirs,  could  be  intended  only  to  be  to  him  ^^fhy  |;^iel 

and  the  heirs  of  his  body.     But  per  three  juftices  it  is  a  devife  in  Ch.j.ibid. 

fee^  but  all  agreed,  if  die  remainder  had  been  to  zjiranger  it  had  570jTriiu 

been  void,  for  then  the  fon  had  an  abfolute  eftate  in  fee  after  which  '*     '  £[^^ 

there  could  be  no  remainder,  which  Vaughan  iays  is  undoubted  law.  Rep.  5* 

Vaugh.  269.  cites  Cro.  C.  57  [pi.  i.  HilL  2  Car.  C.  B.l  the  cafe  Kene  v. 

ofHTeamv.AUen.  '  ^^  ^^^^'^ 

three  juilices  to  b^  fee  fimple. 

14.  A  father  being  feifed  in  fee  devifeth  lands  to  his  fin  and  heifj  S.  C.  cited 
and  to  his  heirs j  i^on  condition  that  he  Jhouldfay  his  debts  within  a  ^y^xreby 
year-i  and  if  he  failed  that  his  executors  fhouldfell  aifd  pay  his  debts ;  ch.  J.  and 
hfi  entered  but  did  not  pay  the  debts^  and  the  executors  entered.  Powell  j. 
and  fold.     Held  this  was  affets  by  defcent,  for  although  the  fon  hath  p,f  ^^*£* 
a  fee,  yet  he  has  it  as  a  purchafor,  being  tied  with  fuch  condition*  10& H 
Cro.  C.  x6i.  pi.  I.  Mich.  5  Car.  B.  R.  Gilpin's  cafe.  W.3-  C. 

^  ^  ^  B.  in  cafe 

of  Clerk  v*  Smith,  in  which  la(l  cafe  it  was  adjudged  that  where  the  fame  eftate  is  devifed  to  A. 
which  he  would  have  taken  by  defcenc.  He  is  in  by  defcent  notwithstanding  the  poflibiiicy  of  % 
cbai^^e*  Coroya's  Rep*  72.  S.  C*  accordingly. 


Refolved,  it  is    a   contingent  remainder,  and   until  the  contin-  S.C.  cited 
gcncy  happen  thfe  fee  defcends  to  the  heir  in  fome  fort,  but  not  to  !j^*II^ij, 
confound  the  eftate  for  life,  but  there  (hall  be  an  hiatus  to  let  in  47.  pi.  6. 
the  contingency  when  it  happen  j  fo  is  Archer's  cafe,  and  judg-  ?.  C  ad.^ 
ment  accordingly.    Riym.  30.  Mich.  13  Car.  2.  B.  R.  Plunket  '^^^^ 
V,  Holmes. 

16.  A  devife  to  his  eldeji  fon  and  his  heirsy  within  four  years  *«'.^^  • 
ei/ter  the  death  of  the  tejtatorj  provided  he  pay  20  L  to  his  executrix^  ^^^x. 
towards  the  iatisfaftion  of  his  de.^t&;  he  paid  the  money  ^  adjudged, .  and  his  heirs 
that  he  took  by  purchafe  and  noj^  ^  defcent,  2  Mod.  286.  Hill.  29  (whoiihd^ 
&  30  Car.  2.  C*  B.  Britton  v.  Charnock.  .  ^^^rj^ 

yearif  ii  is  a  defcent  ia  the  interim^  aod  thofe  words  are  void.    Kc%.  1  Mod.  £S6.  in  S.  C* 

.  *  17.  Copyholder 
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iy.  QfjkMrfstrrMUnd  U  the  uft  rfbis  wiBy  and  ievited  die 
hnds  to  hit  wife  and  died.  She  was  admitted  to  her  and  her  heirs^ 
md  fiuntiidred  to  the  ufe  of  her  will^  and  devifed  the  iame  to  her 
^u^icwr,  (who  was  ner  heir)  aiid  died.  The  daughter  died  before 
any  admittance.  Refolved  diat  the  daughter  was  in  bjr  deicent^  and 
fo  the  land  fhall  go  the  next  Of  blood  to  the  mothet,  add  not  of  the 
next  of  kin  of  the  daughter^  not  being  next  of  kin  to  the  motherA 
SMod.  23,  Mich.  7  Geo.  Smith  v.  Trigg. 
&  C.  citftd  18.  Teftatot*  feiicd  of  lands  Jiefiendii ffwn  his  grdnd^motber^  ie-^ 
^^^*  quemthidfiveral  annuities  and  charitiiSf  and  then  faid  that  the  r^* 
Mod.  xo.  ^^^  ^^^^  profits /bokU  go  to  tbi  right  heirs  of  the  metber^sfide  ;  but 
proof  being  admitted^  diat  he  declared  his  raother^s  mother's  heirs 
ihould  have  his  eftate,  and  die  counfel  objefted  that  by  this  intitling 
the  heir  of  the  mothor's  mother  the  will  wottld  be  void  and  nuga« 
tory,  becaitle  without  any  will  the  lands  defcend  (b.  But  Lrd.  Mac- 
I  35^  1  clesfield  faid,  it  was  only  as  if  teftator  had  faid^  vi£.  fo  far  I 
difpofe  and  let  (b  much  of  it  go  from  my  heir,  who  otherwife  would 
have  it)  but  I  will  difpofe  of  it  no  further  from  the  heirs  of  the  mo- 
ther's fide  whence  it  came  and  where  it  muft  gO|  if  I  (hould  not 
give  it  away.  Belides,  the  words  are  not  nugatory,  beeaufe  otbeM 
wife  the  truftees  might  be  intided,  2  Wms's  Kep.  137,  vfi.  I^h* 
1723.  Harris  v»  Bp.  of  Lincoln. 


(Ql  ^)     ^^  ^^  ^^"'  ^^  Condition* 

!•  A  Seifed  of  guvelkM  land  has  ifllie  ttvofins^  and  devt/es  ta 
^^^  one  ofthem^  viz.  the  eldeft,  upon  conoidonto  pay  lool* 
8t  a  certain  day ;  the  money  was  not  paid  at  the  day ;  if  the  young- 
eft  fon  may  enter  into  a  moiety  upon  his  brother,  by  a  limitation 
implied  in  the  eftate  on  non-performance  of  the  condidon.  Qiuere 
perManwood.  D.  316.  b.  pi.  5.  Mich.  14&  15  Eliz. 

2.  A.  devifed  lands  to  his  wife  for  life,  and  after  to  bh  eUeftfom^ 
with  condition  diat  if  his  wife  (hould  be  with  child  80 1.  ihould  be 
paid  by  the  ddeft  fon  and  heir  at  law  to  the  child,  after  his  mo- 
ther's death  a  child  was  bom,  and  after  die  mother  and  fm  canvef 
away  the  land  to  a  punha/or^  and  upon  notice  proved  of  the  will,  a 
decree  was  made  for  the  daughter  for  the  80 1.  and  declared  it  was 
atrufi  devifed  to  go  with  the  lands^uA  yet  diis  will  was  void  inlaw 
as  to  this  legacy,  fince  he  dial  was  to  have  the  benefit  of  the  breach 
of  the  condition  was  the  party,  (as  bein^  heir)  which  ihould  pay  the 
legacy.     3  Ch.  R.  93.  24  Car.  i.  Smith  v.  Atterby. 

3.  A  devife  to  an  heir  on  condition  is  void  in  law%  yet  good  in  equity^ 
as  on  condition  that  he  fell,  is  void  in  law,  but  it  is  good  bv  way 
of  truft  in  equity,     i  Chan.  Cafes  177.  179.  Trin.  22  C5ar.  2« 

-  Rttv.  Pclham.  ',       . 

iB^J"'J»  4.  Where  the  heir  takes  by  a  will  with  a  charge  as  paying  200 /. 

pL?i^  l/r.  he  doth  not  take  by  defcent^  but  by  purchafe.   Per  North  Ch.  J. 

s.  c.tiU  tad  Atkias  J.  2  Mod.  286.  HilL  29  &  30  Car.  2.  C.  ^.  Brittain 

court  in-  v.Charnock. 


.!> 


tor^iOgty.— *T-And  fo  (haH.  the  heir  of  the  Mr,  the  hetf  dylnff  hpfote  the  time  of  paymeol 
Mraiteil  by  the  will.    Micti.  1 73^*  Decreed  at  the  Rolls  In  cafe  of  Miles  V.  Leigh. 

5.  Lands  devifed  to  J.  S,  on  condition  to  pay  20,0001.  •  to  .the 
heir  at  lawi  viz.  1600 1.  per  ann.  till  all  Ve  paid.  The  heir  entered 
for  non-payment  as  ior  forfeiture^  and  dcvifee  was  relieved ;  but  in- 
tcrcft  was  allowed  from  the  time  of  failure,  r  Salk.  1 56,  pL  % 
1^07.  in  Ckiic.     Grimfton  v.  Lord  Bruce  &  Ux'* 


(R.  c.)     In  what  Caies  the  Heir*  or  Wife  fliall  take 

an  Interim  Eftatc. 

X.    A   Man  deknf^  hli  Idhd  to  bi  fdd.bf  his  executor  and  dled^  and  ^*^^' ^* 

-O^   J,  tendered  money  to  the  executor,  and  net  to  the  valitey  and  and'ck'eT* 
"he  refufed^  to  the  intent,  to  fell  it  dearer^  and  held  the  land  by  two  s.  C. 
years  and  took  the  profits  to  his  own  ufe  J  the  heir  entered  and  well,  f  -^  r  j  1  ' 
per  judicium,  and  held  per  Mowbray^  the  exedutor  may  fell  as 
loon  as  he  caii,  and  in  a^  (hort  time.     Br.  Ent.  Cong.  pi.   iz/^ 
cites  38  Air.  3. 

Si  If  a  man '  dit'ifes  his  iand  to  his.  gMeeutors  tofeU^  there  the  heir  ^r^t^^u 
cannot  meddle,     Br»  Devife,  pL  5*  cites  9  H*  6.  23.  ciiw  s!"c. 

3.  Bui  if  he  devifes  his  land  to  he  fold  hy  his  execUioH  thtte  the  By  this  tbi 
ieir  may  enter  and  take  the  profits  till  the  executors  havefold^  and  by  ^^'*^^ 
the  fale  the  vendee  may  enter  upon  the  heir.     Ibidi  f^Sf^Svt 

mjisr  tht  if'iih  of  thff  dtvifor't    and  in    this   cafe  tlie  Ufjee  for  yeart  of  the  devifor  fhall  havt  aid  of 
itt  Orh\  and  not  of  Che  exetutors.    Br.  Devife.  pi.  46.  cites  13  E.  ^ .  *    m      In  fuch  cafe  the  inhe* 
ritance  (\^\\  ilefceod  Co  the  heir  and  IhaU  continue  in  him  dntil  they>  via.  the  executors  fell,  &c. 
aivj  then  the  executoi^s.may  entcFi  jcc.  and  thereof  infeoif  the  vendee  accordln|;  Co  fhe  fdle» 
Pcfk.  f.  5A1.  cites  38  Aff.  3. 

4.  A  devife  fhall  be  taken  according  to  the  intent  of  the  devifof",  S.  C.  cited 
as  if  a  man  devife  bis  goods  to  his  feme^  and  that  after  the  deceafe  of  h/Vaugliaa 
bss  femcy  his  fon  and  heir  ^all  have  the  houfe  where  the  goods  arcy  Va^gh. 
tbere  the  fon  fhall  not  have  the  houfe  during  the  Ufe  of  the  feme ;  26  5*  and 
for  now  it  aj^ears  that  his  intent  was  that  the  feme  Ihall  have  the  ^^  obferves 
houfe  aMb  during  her  life,  thmigh  it  was  not  devifed  to  her  by  m^aaifeft  \ 
expreis  words,  per  Fineux ;  which  all  the  juftices  agreed«  Br.  De-  difference 

rife  pli  S2.  cites  a  3  H.  7.  17*  between  an 

f     "^  "^         '       '  imphcatiort 

in  a  will  that  is  neceflary,  and  nn  implication  that  h  not  nece(lhry>  hxtt  p6(fih1e  only,  that  this 

was  a  dvvUe  of  the  houfe  to  the  wiie  by  Reccflary  implication  ;    {9^.  \\  appears  by  the  wilt^ 

that  theteftator's  fon  and  heir  was  not  tu  have  it  until  after  the  death  of  the  wife,  and  then  it 

inufl  either  be  devifed  to  the  wife  for  life  by  neceifary  implication^  oi*  notie  was  to  have  it  during 

the  wife's  lifei  which  conld  not  be.    And  that  though' the  goods  were  upon  paitlculstr  devif« 

given  to  the  wife  and  exprefsly,  that  was  no  hindrance  to  the  wife's  iseving  the  houfe  devifed 

to  ber  ali^  by  her  hufiiand  by  implication  fiecelfary  ;  which  I  ihe  rather  note,  hecaufe  men  of 

sreat  nartJc  have  conceived,  that  where  the  devifefe  takes  iny  thing  by  cxpi'efs  devife  of  the  teftator^ 


fuch  devifee  fhall  not  have  any  other  tl#^by  that  will  devifed  only  by  implicatioo.    fiut  the 
tfiith  is,  that  is  a  vain  difference  that  hathTOen  taken  by  many.  "  ■  ■^'S^  K  Bridgm.  Z05.  and  cice|^ 
^  C-  *       -^S.  P.  per  Raymond  Cb.  J^Raym.  453.  V 

5.  If  *  wai  be  that  the  feofFee  fhall  alien  his  land^  the  heirJbaU.  ?  ^-  S*** 
take  tUj^rMs  till  the  aUcnauon  be  made  and  they  be  feifed  to  his  l^T^^f/ 

Volt  VllL  E  •  ufe,  \5H.7.ii. 
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ufe^  and  if  the  alienation  be  not  made  by  diem,  the  heir  (hall  have 
the  land  for  ever.  Per  Fineux^  Reede,  and  Tremaile,  Br.  Feoff* 
mentsalUfes,  pi.  la.  cites  14  H.  7.  33.  &  15  H.  7.  11.. 
S,?.Ba  6.  A.  deviled  that  his  executors  fl>aU  fell  his  land;  tiH  the  fide 
r^Tls*^  the  heir  flull  take  the  profits  and  they  are  feifed  to  his  ufe,  and  if 
d^ifed /o  they  do  not  alien  the  heir  (hall  have  the  land  for  ever  s  per  Read  J, 
hisexecutorf  &c.  Kdw.  45.  a.  THn.  17  H.  7. 

to  kefild, 

the  defceat  is  taken  away  and  the  executor  may  enter  and  uke  the  profit*    Co.  Litt.  ft3[6.  a. 

Same  cafes       7.  A  man  willed  that  J.  5.  Jball  have  his  land  after  the  death  ef 

Browne       *"/««^>  ^  died,  now  the  feme  of  the  devifor  by  thefe  words  fliall 

PI.  c.  158.   have  the  land  for  term  of  her  life,  by  reafon  of  the  intention  of  his 

^s.  c.  of    will*    Br.  Devifc,  pi.  48.  cites  29  H.  8. 
13  H.  7.  » r    T  7 

cited  by  Popham»  PL  tl,  5»t.  a.  ad  finem*— S.  P.  agreed  by  aU.  Br.  Devife.  pL  52.  cto  tefopoM 
H.  >.  ■  ■  S.  C.  cited  Vaugh.  264, 165.  by  Vaughan  Ch.  J.  who  faid  that  by  this  caie  and  the  cafe 
in  Br.  Devife  52.  there  is  no  excluding  of  ihe  heir,  and  yet  it  is  faid  the  wife  fludl  have  the  land 
daring  her  life  by  implication^  which  is  no  neceflary  impiicationy  as  in  the  cafe  of  13  H.  7,  but  only 
apoffible  implication,  and  feems  to  crofs  that  difference  I  have  taken  before.  But  this  cafe 
of  Br.  hath  many  times  been  denied  to  be  law,  and  feveral  judgments  have  been  given  againft 
it.  I  (hall  give  you  fom^  of  them  to  juflify  the  differences  I  have  taken  exa€Uy  as  I  ihall 
]irefs  the  cafes.     * 

r  "^^2  1       8*  A  manfeifed  of  a  manor,  parcel  in  demefiie  and  parcel  in  ier- 

H«^  78.  y^^^j  devifes  to  his  wife  for  aU  the  dinufmlandsy  and  all  tbefervices. 

Wake-  and  chief  rents  for  fifieen  years ;   and  devifes  the  whole  manor  to 

man's  cafe  another  after  the  death  of  the  wife  ;  refolved,  that  the  devife  (hould 

fidan* vcrl  "^*  ^^^  ^^  ^^^  ^7  P^^^  ^^  ™  manor  till  after  the  death  of  die 
his.— DaU  wife,  and  that  the  heir  of  die  devifor  after  the  fifteen  years  (pent, 
5.  s.  c.  in    and  during  the  life  of  the  Mrife  Ihould  have  the  fervices  and  chief 

JSbfs"!—  '^^    ^®*  7*  P'*  ^4*  ^^^  3  ^*  ^-  Anon. 

If  the  demefnes  had  been  to  bis  wife  for  life,  and  the  fervices  and  rents  for  15  years  and  the  whole 
manor  alter  the  wife's  life  to  A.  and  that  after  Ins  wifit  lift  and  the  life  of  A,  bis  btirJhoKldh^wt  ihe 
dtmfnts  mdfirviets  and  rmttf  in  that  cafe  the  wife  would  have  the  whole  for  life  after  the  fifteen 
years  expirM,  otherwife  no  one  fhould  have  the  rents,  &c.  after  the  fifteen  years  during  her  life^ 
tvhich  was  not  to  be  intended.  Per  Vaughan  Ch.  J.  on  citing  the  cafe  of  Mo.  7.  Vao^.  265.  in- 
eafe  of  Gardener  V.Sheldon. 

The  reafon  of  the  cafe  of  Mo.  7.  is,  that  the  words  were  exprefs,  and  fo  no  conHmfHon  can  be 
againft  them  \  but  had  it  been  that  B,  fUuU  have  the  manor  tfter  the  fftetn  years  and  after  the 
eSathoftbt  wifef  then  B.  ihould  have  the  demefne  lands  after  the  wife's  death  and  the  renu 
and  fervices  after  the  fifteen  years.  Per  Sanders  Arg.  Sand.  i%6,  Mich,  ao  Car.  2.  in  cafe  of  Cook 
V.  Gerrard. 

4Mod.x4ft.  g.  A.  feifed  of  a  mefliiage,  and  divers  lands  in  fee,,  time  out 

anf^*  of  ndnd  occupied  with  diemeffuage,  l^es  parcel  of  the  land  fior 

thefe  words  years,  and  after  devifes  to  his  vrife,  my  raeffuage  widi  all  the  lands 

Ihall  not  thereto  belonging  in  the  occupation  oflejeey  and  after  the  deceaft  efwf 

^7^^^  wife^  I  will,  diat,  it  with  all  the  rek  of  mj  lands  fbaU  remain  t$ 

to  the  wife  nij  youngef  fon ;  refolved  the  heir  mall  enjoy  die  land  txxt  leafed 

becaufe  during  die  life  of  the  wife.    Mo.  123.  pi.  265.  P^ch.  5  Elvt. 

^^^  ^  Anon. 

an  exprefs     "*■""• 

devife  to  her  before  of  the  other  part.— —s  Lev.  208.  cites  S.  C-^Vaugh.  a66.citet  S.  C.  and 
Vaughan  obferves  that  Anderfon  Ch.  J.  at  firft  grounding  his  opinion  upon  the  eafe  in  Br.  DeviCa* 
pi.  a8.  &  pl*^^  w^  of  opinion  that  the  wife  ihould  have  the  land  not  leafed  by  implication.  But 
Mead  was  of  a  contrary  o|Mnioni  for  that  it  was  exprefsly  devifedy  that  the  wife  flioold  haw  tbe 
land  leafed;  and  therefore.no  more  ihould  be  intended  to  be  given  her,  but  the  heir  flionid 
have  the  land  not  in  leafe  daring  the  wife's  life.    To  which  AnderfQn^  mutata  opiniowi  agreed. 

But 


fivt  y<\tshan  Ch.  J.  CiySy  thjit  h^ace  perhaps  many  have  cdileSkeA,  tto  a  |wffon  ftall  not  taka 
land  by  implication  of  a  will,  if  betakes  feme  other  land  exprefsly  by  the  fame  will ;  but  chat  is 
no  warrantable  difference.  For  if  the  land  in  leafe  was  devifed  to  the  wife  fot  life,  and  after  tbo 
death  of  the  wife  all  the  devifor's  land  was  devifed  to  the  youngeft  foni  as  this  cafe  was ;  and  thaC 
after  the  death  of  the  wife,  and  the  youngeft  foo,  the  devifor*s  heir  (bould  have  the  land  both  leafed» 
and  not  leafed;  it  had  been  clear  that  the  heir  (exadlly  according  to  the  cafe  of  13.  H.  7.)  (hoold 
have  been  jexcladed  from  all  the  land  leafed,  and  n6t  leafed,  until  after  thcf  death  of  the  wife  and 
the  yoonger  fon.  And  therefore  in  fuch  cafe  the  wife,  by  neceflary  implication,  fhould  hav« 
had  the  land  not  leafed  as  (he  Iiad  the  land  leafed  by  exprefs  devife,  and  that  notwithftand* 
ing  Ihe  had  the  leafed  land  by  exprefs  devife,  for  elfe  none  could  have  the  land  not  leafed 
during  the  wife's  life*  ^'  Cro.  £.  16.  $•  C.  fays  it  was  adjudged  that  Uie  wife  Ihould 
have  it  for  her  life.  Pafch.  35  Eliz.  C.  B.  Higham  v.  Baker.— ^  Le.  226.  pi.  287.  Higham's 
cafe.  S.  C— 3  Le.  130.  pL  183.  S.  C— Godb.  16.  S.  C.  S.   C.    cited   Arg.-Wms's 

Rep.  39.  in  cafe  of  Phillips  v.  Phillips.'  ■'  S.  P.  Ch.  Prec  439.  Sympfon  vj  H^mibj.  m. 
G.  £qu.  R.  115.  S.  C. 

10.  If  l^ds  were  devifed  to  J.  S.  after  the  death  of  his  wife,  fl)e 
fhall  have  it  for  life.  But  if  a  man  feifed  of  two  acres  devifes  one  of 
them  to  his  wtfe^  and  that  J.  S.  Jhall  have  the  other  acre  after  the 
death  if  his  wifcy  £be  takes  nothing  in  that  acre;  becaufe  the  will 
took  eSe&  bv  the  firft  words,  cited  per  Anderfon  Ch.  J.' to  have 
been  fo  holaen  in  the  time  of  Brown.  Godb.  i6|  17.  in  pi.  23* 
Pafch.  «Eliz. 

11.  If  a  m2n  feifed  of  two  acres  of  land  devifes  one  to  his  wife  for  S.C.  cited 
life^  and' that  J.  S.  Jhall  have  the  other  after  his  wife's  deaths  the  ^l^^^^^'}. 
wife  has  not  any  eftate  in  the  latter  acre.     For  flie  nas  an  expfeis  ^^^, 
eftate  in  the  one  acre  and  the  will  (hall  not  be  conftrued  by  impli-  Cro.  £.  i6« 
cation  to  pafs  the  other.     Cited  by  Anderfon  Ch.  J.  to* have  been   [  3C3  1 
foheld  in  Sir  Ant.  Brown's  time.     3  Le.  130.  pi.   183.  Mich. 

28  Eliz.  C.  B. 

12.  If  the  devife  is  waved  or  tht  devifee  defers  the  execution  of  the  ^P^\ 
devife^  it  is  realon  that  the  heir  enter  and  take  the  profits  till  ^akita 
the  devifee  enters.     But  if  a  firanger  abates  after  the  death  of  queftion  a| 
the  devifor  and  dies  feifed,  the  fame  fhall  take  away  the  defcent.  ***»»  <^«- 
2  Le.  pi.  239.  Mich.  32  Eliz.  C.  B.  190.    Sir  Anthony  Denny's  "°*^ 
cafe. 

13.  Though  a' freehold  will  go  to  the  wife  for  life  bjr 
words  or  implication;  yet  it  is  oSierwife  of  a  term  for  years^ 
becaufe  the  devifor  could  not  in  his  life  make  eftate  for  life 
out  of  a  term.  Mo.  635.  pi.  871.  Hill.  34  £liz«  Raymond 
V.  Gold. 

14.  Devife  to  S.from  Michaelmas  next  for  five  years^  remainder  CP0.E.87I, 
to  A.  and  his  heirs,  S.  dies  before  Michaelmas ;  this  is  a  good  re-  f^'^^' 
mainder  in  contingencv,  becaufe  being  in  cafe  of  a  will  die  freehold  284.  cites 
Ihall  be  in  the  heir  ot  ^e  devifor  till  the  contingency  happens.    4  S.  c. 
Mod.  259.  cites  Noy.  43*    Payn  v.  Ferrall. 

15.  A.  devifed  land  to  B.  for  years  to  commence  at  the  next  Mi"  Voy*  4> 
cbaebnas  after  the  death  of.  the  teftator,  remainder  to  C.  and  his  heirs*  fcttSk  ' 
A.  died  before  Michaelmas.  The  queftion  was,  whether  this  is  a  s.  c.  ai- 
good  remainder  i  it  is  plain  it  could  not  veft  eo  inftanti,  that  the  jodged.-^ 

erticular  eftate  determined,  becaufe  of  the  term  for  y«ars  coming  ^^  ^^^ 
tween  tbofe  eftates ;  but  it  being  in  the  cafe  of  a  devife,  it  is  good  .^.  c.  d- 
as  an  executory  devife  and  the  freehold  in  the  mean  time  fliall  de-  ted  Arg. 

£)  c  2  fcend 
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Cafes  in  fcfthd  to  the  heir  of  the  devifor.  Cro.  E.  878.  ril.  1  PaicA.  i.« 
Kr^al.  Eli^- B.  R-    Pay's  cafe. 

bot's  time,  48.  and  by  the  Chancellor.  51.  Mich.*  1734.  in  cafe  of  Hopkins  v.  Hopkins.  And  faid 
that  had  the  teftator  lived  till  Mich,  the  limitation  had  been  a  remainder* 

16,  Wadham  made  a  leafefor  years  upon  condition  that  the  leflee 
Jhould  not  alien  to  any  bejtdes  his  children'^  the  leffee  devifeth  the 
term  to  H.  his  fan  after  the  death  of  his  wife^  and  made  one  Mar* 
Jh^U  and  another  his  executors  and  died  \  .^t  leflbr  entered  as  for  a 
condition  broken  fuppofing  this  a  cfevife  to  the  wife  of  the  term 
by  implication.  But  it  was  held  this  was  no  devife  by  implication^ 
but  the  executors  (hould  have  the  term  until  the  wife's  death,  but 
if  it  had  been  devifed  to  the  executors  after  the  wife^s  death,  the 
executors  (hould,  when^  the  wife  died,  have  had  the  term  as 
legatees,   but   until  her  death  the/  fhould  have  it  as  executors^ 

fenerally.    Cro.  J.  74,  75»'pl»  4.  Ttin.  3  Jac.  B.  R«    Hprton  v* 
lortori. 
1 7k  A.  devifed  that  J.  S.  Ihall  have  his  lands  after  the  death  of 
J.  N.     J*  N.  being  9,  Jlranger^  he  fhall  not  tsike  by  this  devife  1 
6therwife  it  is,  if  A.  devifed  that  J.  S.  (hall  have  his  lands  after  the 
diath  of  his  wife.     Are.  2  Sid*  53.  Hill.  1657. 
©iced  a  1 8.  When  the  deviie  is  to  an  ii\fant  when  he  Jhall  be  born^  or  to  a 

Mod.  292.  daughter  when  Jhe  Jhall  be  married^  it  fhall  defcend  to  the  heir  in  the 
Taylor  V.  mean  tim§  J  per  Cur.  Sid.  153.  Mich.  15  Car.  2.  B.  R.  Snow  v. 
BiddaL         Tucker. 

19.  A.  tenant  for  life,  reyerfion  to  B.  B.  devifed  the  reverfion 

to  J.  S.  when  he  Jhall  marry  my  daughter.     Tenant  for  life  dies,  it 

•  ihall  defcend  till  J.  S.  marry  her.  '  i  Keb.  802.  per  Hale  Ch.  J. 

and  Windham  J.  in  pi.  70.  Mich.  16  Car.  2.  B.  R, 

Saund.  i^^.       20.  Devife  of  land  to  A.  for  life,  and  of  a  hoafe  to  the  wife  for 

S.Cadjudg-  Qj^e  year^  then  devifes  all  his  lands  not  fettled  or  devifed  to  W.  R. 

in2?y,^and"    habend.  to  W.  R.  aiid  his  heirs  after  a  year  after  teJlator\s  deaths 

upon  error    and  after  the  death  of  A.     Teftator  dies .  and  the  year  expired, 

brought  in    ^^  jg  yg^  living  and  daughter  and  heir  of  teftator  and  brings  ejeil- 

mier  Cham-  ^ent  for  the  *  houfe.    But  it  Was  refolved  that  the  words  after  the 

bcrjudg-     year  and  after  the  death  fllall  be  conjirued  dijlrihutively^  and  the 

mcnt  was     hejr  fljaU  take  no  interim  feftate,  arid  fo  W.  R.  (hall  take  hnmedi- 

finned         *^^^y  ^^^  ^^  y^**"-     ^  L^^-  ^'^'  ^  Pafch.   19  Car.  a.  B.  R. 

%  Keb.206.  Cook  V.  Gerrard. 

pi.  44.  s.  c. 

adjornatur.  ■  ■    Ibid.  224.  pi.  76.  S.  C.  and  the  court  agreed  to  the  wctfds  are  to  be  takoEi 

diflributivelyt 

21.  A.  the  httfband  on  marriage  covenanted  to  fettle  200  /.  a  yemr 
on  M,  his  intended  wife  for  life^  and  if  he  Jhould  die  before  iiich 
jointure  fettled, '  then  (he  was  to  hare  fo  much  out  of  lands 
chargeable  with  dower  as  would  fulty  recompence  the  200  h  a 
a  year.  A.  by  vrill  deviled  200  /.  rent-^charge  to  M.  for  lifc^  to  ht 
iffuing  out  of  K.  S.  and  T.  in  fttll  fatisfaSiion  of  the  faid  articles  Mid 
dower,  and  devifed  the  faid  farms  to  E,  his  grandchild  to  have  irn^ 
mediately  after  the  death  of  M*  his  zvifei  and  by  a  Aibfeqaent  ctalife 
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be  divlfed  all  the  lands  (not  therein  before  dijpojij  of),  to  B^  his  fin 
for  life-i  remainder  over,  M.  claimea  the  200 1.  rei>t-charge,  and 
^fo  the  lands  out  of  which  it  ifluedi  without  extinguilhment  of  the 
rent,  by  reafon  of  the  words  (to  have  and  to  hold  after  the  death 
pf  M.;  but  the  court  declared  that  they  faw  no  colour  to  decree 
both,  but  only  the  rent-charge,  2  Ch.  Rep.  63.  23  Car.  2.  If  emp 
T.  Kemp. 

22.  Eftate  in  fee  \iras  devifed  to  A.  and  his  heirs  after  the  death  *  Jo-  9^* 
pfdevifor  and  wife,    'Devifor  dies.     A-  who  is  a^r/zw^rr  fhall  take  cd^cconlr** 
nothing  till  the  wife- is  dead,  but  it  fliall  defcend  to  the  heir  in  the  in^riy  ncu 
interim.     2  Lev.  207.    Mich.  %%  Car,  2.   B.  R.      Smartjc  v.  withftand- 
Scholar.  CfsTx!"""" 

prefsly  devifed  to  the  wife.  uYent*  323.  S,  C«  heiil  acordingly,  per  tot.  Cur.  for  an  heir  (ball 

pot  be  defeated  but  by  ^  necelfary  implication.— ——S.  P.  by  Raymond  J.  Raym.  453*  454. 

23.  Lands  devifed  to  A.  his  filler  aniheir  tillB,  her  fin  is  22,  and  Frcem. 
ffier  B.  attains  that  age  to  JK.  and  his'heirs^andifu,  dies  before  p^^'g^^S. 
22,  ^c.     The  fee  is  veiled  in  B.  immediately,  and  A.  had  only  ^n  c.  &^s.  pl 
eftate  for  years  till  B.  be  22.    2  Mod.  289.  liilli  29  &  30  Car.  %*  held  accord. 
C.B.     Taylor  Y.  Biddolph.  "^i^ 

agreed,  that  if  the  devife  had  been  to  B.  tuhen  be  comes  to  ii  years  and  no  devife  made  to  A,  the  motbarp 
then  in  the  me«n  rime  Ate  had  been  in  b^  defcent.-— — JS«  f.  held  th^  the  heir  (hall  have  the  fee  in 
the  interim,    i  Le.  loi.    Gates  y.  Holy\veli. 

24.  A  devife  to  7,  5.  ajlranger  durante  exilio,  &c.  and  afteis  *  I**^-  '9»« 
vards  to  W.  R.  another  ftranger  in  fee.  Though  this  was  held  a  ^j^^^^" 
good  devife  to  J.  S,  yet  upon  a  fuppofition  that  durante  exilio  was  a  Mod.  223. 
a  void  limitation  to  j.  S,  as  being  <^  an  unknown  fenfein  ourlaw  S.c. adjudge 
(whidi  it  is  not)  then  W.  R.  caqnot  claim  till  the  death  of  J.  S.  t^.'T^s  C* 
^d  in  the  mean  time  the  land  would  defcend  to  the  heir  at  law.  adjudgeci^  ' 
Vent  326.  Hill.  29  &  30  Car.  2.  B.  R.  ip  cafe  pf  Paget  v,  Dr, 
VoiEus.      '  '                 . 

25.  Lands  devifed  to  a  ftranger  for  %0  years  afier  the  death  Vent.  313, 
rf  bis  wifty  they  fhall  defcend  to  the  heir  in  the  interim ;  but  had  Smartle  v. 
^e  devife  been  to  the  heir  at  law  for  ip  years  after  the  death  |^j  Lev* 
of  the  wifey  there  the  wife  had  eftate  for  life  by  implication;  per  207.  s.  c* 
Lord  Nottingham,     Vern.  i^.  pi,- 14,  Mich.  i68i,     Fawlkncr  y,  ^s.p. — $• 

13  H.  7.  17.  Br.  Devife  52.  ■  Cro.  J.  74,  Horton  alias  Burton  v.  Horton.— -v-f «/  ntiere  fuch 
^onllniAions  tvUlmake  afmf&kure  it  is  otherwife.  «Arg.  cited  Roll.  R.  398.  as  Horton's  cafe,  '-j. 
Bulft.  193.  S.  C.  cited  in  cafe  of  Webb  v.  Harring.  ■  So  if  the  devife  wa»  to  theftcondfio  after  tbt 
^ath  of  the  w</>j  (he.fhould  have  an  eftate  for  life  by  implication ;  per  Croke  J.  2  Eulit.  127.-.^ 
^  Show.  137.  •  cites  13  H.  7.  17.  b.  &  P.— —Lord  K^per  faid,  that  .a  devife  of  land  to  the  heir 
after  the  death  of  thf  wife  by  a  neceHary  implication  gives  an  eftat«  for  life  to  the  wife,  be^ 
caufe  the  heir  was  not  to  take  tpl  after  her  Ueath.  %  ~stiti^^^^\,  572.  HiU.  1706.  in  cafe  of 
l-ondon  (city)  V.  Garway.  ^f'JCcl 

26.  By  common  law  one  might  devife  that  his  executor  Jbpuld 
feU  his  landy^nA  m  fuch  cafe  die  vendee  is  in  by.  the  will,  and 
the ^  fee  deiceivis  to  the  heir  in  the  mean  time;  per , Powell 
J.  I  Salk.  230«  Trin.  9  W,  3.   C*  B.  in  iiafe  pf  Scatterwood  Vt 
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Ch.Prcc.  27.  A  trufl:  by  dcvife  was^  that  the. profits  ihoiild  be  sfual^ 

»    Vc^w"^  ^/v/^i/  between  Jvf.  his  wife  and  B,  Us  daughter  during  the  lift  if 

Rep-  34"to*  -^  ^^^  ^fi^^  ^''  ^^^^  '*  ^*'  ufeofB.  in  taily  retnsdnder  over-    5. 

4i.Pafch.  died  without  ijfue  living  M.     This  bjr  the  opinion  of  the  judges 

lyoi.i^tcs  of  C.  B.  to  whom  it  was  referred,  is  a  tenancy  in  common  be- 

wiillir  'at  tween  M.  and  B.  fo  that  M.  has  no  title  to  B's  moiety  either  by 

law  ^tefta-  furvivorfliip  or  implication,  nor  does  that  moiety  either  defcend 

nr,  and  or  refult  to  the  heir  5  but  as  to  that  moiety  during  M's  life  it  was 

it  was  m.**  ^^  intereji  undifpofed  of  and  in  nature  of  a  tenancy  pur  outer  w>, 

fiftedtlue  and  confequently  belonged  to  the  adminiftrator  of  B.  and  de- 

tbcDce  creed  accordingly.     2  Vern.  430.  pi.  302.  Hill.  1701. '  Philips  v. 

•^'n'e^r  Philips. 

lary  implication  that  M.  (hould  have  it  for  her  life ;  and  the  reporter  notes  the  diftrent  opinion 
OQ  the  cafe,  yit.  The  Mafter  of  the  Rolls  held  that  M.  and  B.  were  joint  tenants,  and  that 
all  faivived  to  M.  Afttn'wards  on  appeal  Ld.  Spmers  held  that  M.  and-B.  were  tenants  in  com- 
noDyand  that  B's  eftate  determining  by  her  death,  the  remainder  man  or  reverfioner  bad  a  right  to 
that  moiety.  Afterwards  Ld.  K.  Wright  was  of  opinion  that  an  eflate  by  impUcation  arofe  to  M. 
in  B's  moiety  after  B's  death.  But  upon  referring  it  to  the  court  of  C.  B.  they  conceived  that  B. 
and  M.  were  tenants  iii  common,  and  that  M.  had  an  e(lat.e  puerautervie,  which  upon  the  ftatute 
of  fraiuds  (chat  t&kes  away  occupancy)  ought  to  go  to  B's  admlnidrator,  viz.  M.  the  mother,  and 
that  B.  had  not  an  eftate  tail  in  trail  |  for  that  mergers  are  odiotis  in  eqtuty^  and  oever  allowed 
Ijolefs  for  fpecial  reafons. 

28.  Where  an  eftate  is  created  by  implication  it  mijfl  he  a  necejfary 

implication  \  as,  a  devife  to  the  heir  after  the  death  of  the  wife,  the 

wife  takes  by  way  of  implication  of  neceffity,  bec^ufe  it  is  plain  his 

intent  was  that  the  heir  fliould  not  have  it  till  after  her  death ;  per 

Ld.  Keeper.     2  Freem.  Rep.  270.  Trin.  1703. 

A.^eyifcd        20.  A.  having  a  wife  and  two  daughters  his  heirs  at  law^  A.  dc- 

^andD.  to  v'fed  lands  to  one  of  his  daughters  after  the  death  ofhiswjfe^  though 

hit  mnfefar    the  daughter  was  but  one  of  the  coheirs  of  A.     Yet  it  paiies  a  sood 

ife  for  her    eftate  for  life  to  the  wife  by  implication ;  per  Cowper  C,  2  Vcm. 

indwwards   7*3'  Mich.  1716.  in  cafe  of  Hutton  v.  Simpfon. 

tlw  end  of  bis  will  devifes  all  hU  Lvuls  tenemfnti,  ^Sfr.  in  B,  C,  and  D»  after  the  death  of  bit  ieifi  to  bis 
daughttr  M.  aad  the  heirs  male  of  her  body,  and  for  want,  Hec  then  to  bis  other  dan^ter  N* 
&c.  I/d.  Cowper  thought  the  wife  took  no  eftate  for  life :  for  an  implication  to  difiAerit  gn  heir 
at  law  mufl  he  tuceffary,  which  in  this  cafe  it  was  not,  becaufe  it  may  be  intended  to  extend  only  to 
the  lands  exprefsly  devifcd  to  the  wife  for  life,  that  they  fhould  not  have  ihofe  till  after  herdesfth. 
Ch.  Free.  4;9^Simpfon.  v.  Hornfby.  S.  C.«*^G.  £qu.  R.  x  15.  S.  C.-«*-Ch.  Prec.  451.  S.  C  and 
there  it  is  reported,  that  the  lands  devifed  to  the  wife  for  life  was  expreffed  to  be  for  her  jointure 
and  in  full  of  alUlMms  and  demofids  wbasfoi'uer  both  in  law  and  equity^  znA  after  that  the  devife  WIS 
that  after  the  death  of  the  wife  all  the  lands,  ^c,  reverJtonSf  fisfr.  and  beredttaments  wbatfoever  mot  b*^ 
fore  difffofed  Jhould  he  to  M.  Ld.  Cowper  held  that  the  words  Ihoald  be  tricen  diftribntirely, 
viz.  Air  the  lands  given  to  his  wife  to  go  to  M.  after  the  wife's  death*  and  all  the  reft  im« 
isediately* 

Wms's  20.  J.  S.  \aA. three  fonsy  A.  B.  and  C  and  alfo  two  daughters, 

Tnn  1?%.  ^      bem^  feifcd  in  fee  of  land,  part  whereof  is  gavelkind^  devifed 

S.C.  &  s.     it  to  CL  hts  younge/lfonj  he  or  his  heir  paying  10  A  a  year  to  A.  and 

P.  by  Ld.      10  /.  a  year  to  B.  and  57.  ^*piece  to  the  daughters  for  term  of  bis  Ufe^ 

C.  Parker.    ^^^  ^^^  ^^^^  ^(2  and  his  wife^  then  it  was  to  go  to  the  fvns  and 

daughters  ofC.  accordingly  as  he  fhould  have  one  or  otberj  equally  to  be 

divided  between  thefh-,  C.  dies,  living  his  vAk*     Parker  C.  was  of 

opinion  that  the  wife  ought  to  have  ah  eftate  for  life  by  implfca* 

•  tion,.tI)e  heir  at  law  being  excluded  by  the  annuity,  but  direfied 

ah  iflue  at  law.  lO  Mpd.  416.  Ttin.  4  Gep.  in  Canc/    Willis  v. 

Lucas. 

(S.  c)  Of 
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(S.  c)     bfDeviiesby  Implication;  And  what  is 

a  Devife  by  Implication. 

I.  /^N£  devifed  alLbis  goods^  jewels  and  flatey  excebting  bit 
^^  leafe  in  C    It  was  adjudged  that  all  his  other  les^s  pafled, 

Arg.  Sty.  262.  cites  4  £•  3.    Br.  Grants,  51. 

2.  A  man  made  his  will  in  this  manner,  /  have  made  a  Uafe  to  J.  DaL  34.  pi* 

S.  paying  hit  10  x.  rz/i/;  this  was  held  a  good  leafe.  Mo.  31.  pi.  ^^^- 

lOi.  Trin.  3  Eliz.  Anon.  ^  ^ 

of  Wright  V.  Wyveiy^by  three  joftices,  contra  Powell,  this  cafe  ilenicd*     ■       3  LeVt  %^^^  260.  $• 
C.  and  Mo.  31.  pL  xoi.  denied  by  three  juftices^  eontra  PoweU. 

3«  A.  made  a  feoffment  in  fee  to  the  ufe  ofhis  laft  will,  anddf-  ^^^  -^^ 
vi(ed  that  }^  feoffu  Jhotdi  befeifed  to  the  ufe  of  M.  bis  wife  fir  lifi^  *  ^^  ^> 
and  after  to  the  ufe  ^  A  bts  tm  fir  lifi^^  widiout  impeachment  of 
wafte,  andi^rr  tbe  aeatb  tfJ^  andB*  andD.  wife  ^B.  then)&c» 
It  was  held  that  a  ufe  implied  was  limited  to  D.    Le«  257.  pi.  34$* 
18  Eliz.  B.  R.   Manning  v.  Andrews* 

4*  A*  devifed  that  bis  executors  Jhemli  alj^  bis  l^nds  t9  J.  S* 
this  by  implication  is  a  devife  of  d^e  lanosi^^nfelves  to  die  exe« 
cutprs,  for  odierwiie  they  cannot  affign.  Arg.  2  Le.  165.  pL  iq9. 
Paich.  26  Eliz.  B.  R.  in  the  cafe  pf  Fofter  v.  Walker,  afias 
Walter. 

5*  A.  wills  and  devifes  tbat  B. /ball  pay  yearly  $iii  ^  bis  mamr  tf 
i>.  U  J.  S.  loL  It  is  a  eood  devife  of  lands  to  B.  Arg.  2  Le.  165, 
in  cafe  of  Fofter  v.  WaULer,  alias  Walter. 

6.  A.  having  two  fens  devifed  fart  eftbe  lands  te  tbe  eldefi  in  toilp 
und  tbe  other  part  to  bis  younger  Jon  in  tail^  and  adding,  that  if4U^  ^ 
his  fens  died  without  ijiuj  that  then  tbe  whole  land  JbiM  rAmin 
to  a  fir  anger  in  fee^  and  died;  the  fons  entered;  die  jroungeft  fen 
died  without  imie,  the  devifee  in  fee  entered,  and  his  entry  was 
not  lawful,  for  the  eUeft  fen  ihall  have  die  land  by  the  impli* 
4:^ive  devife.    4  Le.  14.  pL  51.  Mich.  32  Eliz.  C.  B.  Anon. 

7.  A.  devifed  that  hit  execsUers  fiiaUhave  bis  term  until  his  ffn 
Johnfhall  come  to  tbe  age  tf%i  years  %  when  bis  fon  John  comes 
to  the  2i»  of  21  years,  he  (hall  have  the  term  by  implication^  Per 
Coke  J.  %  Bulft*  127.  Mich.  11  Jac.  hi  cafe  of  Roberts  y* 
Roberts. 

8.  A  devife  rfan  ejlate  with  a  perpetual  charge^  dodi  not  make  a 
fee-fimple  by  implicadon,  as  a  devife  of  eight  marks  every  year  out 
of  fuch  an  houfe  to  maintain  a  chaplain,  aiul  the  refidue  of  the  pro- 
fits of  the  houfe  to  buy  ornaments  and  books  of  the  church,  yet  this 
is  not  a  devife  of  the  houfe  by  implicadon.  Bridgm.  103.  Mich. 
14  Jac.  in  Scacc    Standifli  v.  Short, 

9.  By  the  bequeft  of  the  moiety  of  a  perfonal  eftate  wher<  t^ic 
ftc^tor  hs4  n^oney,  bonds,  and  a  leafe  fir  years^  a  moiety  of  the  leafe 

Ci^a•  cafe$.  16  Mich*  14  Car.  2.    Lee  v.  Hale. 

£  e  4  •    10.  My 
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TO.  My  will  and  meaning  is,  that  if  it  happen  thai  myfon  George^ 
Marjy  and  Katherine  ny  daughters  do  die  without  ijfue  of  their  bodies 
lawful/y  begotte»<y  then  all  my  free  Iqnds^  which  I  am  new  poffeffed  «/5 
Jhall  ecm^  remain  and  be  to  mj  nephew  0^iUiam'Roft  and  "his  heirs ^r 
iver\  Geo.  entered  and'died^  Ua^ving  two  daughters  Judith  and  Alar" 
.  garet  j  who  after  George's  death  entered.  Alary  diesy  Katherine 
furvives  and  ma^es  a  Icfife  to  the  plaintifT)  but  judgment  was  given 

[for  the  defendant ;  for  it  wa^  .held  that  no  cflnte  was  devifed  to  the 
317  ]  ^^^  ^^  daughters  by  Q^reis  ajid  implicit  devife,  neither  Js  there  a<iy. 
eftate  by  implication  given  to  them,  for  then  it  muft  "be  a  joint  eilate 
to  them  for  their  lives,  with  feveral  inheritances  ip  tail,  and  fevei^ 
f  dates  tail  to  them  in  fucceilion,  and  fuch  ^n  intail  it  ca|inot 
be,  becaufe  //  appears  not  by  the  will  who^Jhould  takefirff  and  have 
fuch  ejiatcj  and  yjhif  next^  and  therefore  fuch  aa  eftate  tail  is  merely 
void  for  the  incertainty  of  the  perfon  firft  taking.  And  it  cannot 
)>e  a  joint  eftate  for  their  lives,  Vith  feve^iat  inHeritamces  .to  ihem 
.  in  tail,  for  the  law  doth  nd*  ire^ularty  admit  eftc^es  to  pafi^hy  intpli-- 
iotiorty  M  b^lng  %  vny  of  pafiing  elates  not  agrdeabld  to  the  plain- 
nefe  requked  by  law,' and  though  an  eftate  by  imphcation  of  a  wiH, 
if  it  be-Co  theaifinheriting  of  the  heir  at  law,  is  not  good,  if  fuch 
implication  be  not  a  neceflary  implication,  but  oitly  conftru<£tive 
and  poilibley  as  when  it  inaiy1}e  intended  the  teftator  had  a  mind 
to  <]ev!fe  the  eftate  to  A.  or  it  may  be  reafonably  intended  other- 
wife»  But  when  A,  muft  have  it  and  none  dfe  can  have  it,  this 
is  a  neceflaiy  implication)  and  the  teftator*i  itkent  ought  nojt  ta  be 
f  Y^-^  ^^  eonflrued  to  difinherit  the  heir  where  his  intention  is  not  apparinily^ 

final  U        *  [but  only]  ambiguoyfly  to  the  4:ohtrary.  Yaugh,.  259,  2&0.  HiU 
iiot.J         ao  &  21  Cgn  a  C.  Br    Gardners.  Sheldon.   -I  .'  ' 

a  Show.  1 1.  A  man  devifes  his  lands  in  th^fe  wordsv  I  devife  aU  my  lands 

s'c  ^^d  ''^  ^**  Meyf^lt  Lefngley  unto  my  tiv^^aughtersy  'Etiz.  awdJuMyiud  their 
judged!-!—  ^'^''Jj  equally  to  ^  divided  between  them^  and  in  cafe  they  happen  fo^- 
Skin.  17.  pL  die  witiont  iffte^y  then  L«|tvd  and  devife  all  my  faid  lands  to  my  i»- 
H'  d'iSV  t^^^  ^' ^*  ^**^  fon^mji' brother  W.  M.  andta.tbe  heirs  male  of 
the^fifter  ^^  ^'^  **^»  ^^^  divers  remainders  over*  Ann  dies.  Eliz.  furvives^ 
for  Pern-'  And  adjudged  that  Eliz.  fhall  hold  Ann's  moiety  to  her  and  td  the 
berton  Ch.  heirs  of4i<y  body,  by  way  of  remainder  by  implication^  2  To.  L72. 
Lnii'd^  Mich.  33  Car.  2.  B.  R.     Holmes  v.  Mynell.     . 

vife  it  (hall  be  governed  by  the  intention  of  the  parties,  whether  there  -Clrere.  l«gal  words  or 
not,  and  fuch  as  nature  and  prudence  would  dire6l ;  fo  chat  to  conftrue,  it  fo  as  to  give,  Um 
land  from  th«  teititsr^s  own  child  to  one  more  remote  would  be  to  conftrue  a^iunft  nature] 
befides  the  words  are  not  fatisfied  unlefs  they  are  fo  taken^  fos  (if  they  die  without  ilTqe) 
cannot  be  fatisfied  by  one's  dying  without  ilTue;  befides,  by  the  words  (all  his  lands)  he  in-, 
fended  that  S.  M.  ihould  ;al^e  aU  when  b9  M  \^^i  thpugh  h^  agre«4»  Chat  1^  \  grant  it 
vottld  be  odierw^fe,  ,  ^ 

I  Vent.  5«.       12.  A.  devlfed  to  his  wife  600  1.  to  be  paid  to  ].  S.  In  fuU  for 

$.  Cjheld^     jj^g  purchkfe  of  Black- Acre  already  fettled  on  my  wife  for  part  of  her 

\j^  °   "^^*   jointure ;  the  lands  ^mre  not  fettled ;  per  3  J.  againft  Powell  J, 

this  is  not  a  devife  of  them  by  implication.     3  lAv.  259.  Trin« 

W.  &  M.  in  C.  B.    Wright  v.  Wivel.  '*  '  / 

13.  In  cafe  of  implicit  devifes  there  mufi  be  no  reference  to  any 

9|A  that  ijioutd  t^ave  conveyed  the  land  to  the  dcTiiee  before  tlie 

'   '  •      *  •    •  willf 


vrifl.  But  tbe-  will  m^ft  pais  the  land  hy  c'oDftniAbn  aii4 
implioUion.  2  Vent.  56.  Trin,  |  W,  3.  C.  B,  Wfigjit  v. 
Wyvel.      '•  , 

14.  Where^ever  land  is  exprefsfy  dtvifecL,  no  implioation)  thougjh  Tet  iee  5 
ever  fo  ftrong,  (ball  carry  it  othcirwife,    4  Mod,  14.2.  Arg.  Trin.  ^^i  '®^* 
4  W.  &  M.  in  the  cafe  of  Bagnall  v.  Abbot^  cites  Qro.  E.  15,:  Aiicn.Il-* 
[th&c^fe  of  Higham  v.  Bakei*,]  '  And.  5 

.         •  Mod.6». 

Bufti  V.  4^1cn.  ■  .  3  Lc.  71.  Anon.  ■  1  D.  3t6.Marg.  plj  i.  ■,  %  Verm'.  60.  Smith  v. 
Clever.  Pkfch.  16SS.  ao  eftate  by  implkadoii  canooc  be  agaioft  the  pl^  inteut  ctf  the  party  ^x« 
preiTed  in  his  will ;  per  the  M^^er  of  c))e  RoU;. 

15.  An  implication  im  devife  to  difinherit  the  hei^  n^y  even  Gilb.  Eqq, 

at  lawy  be  a  necejfary  implication.  Arg,  ahd  agreed  to  by  the  Ld.  ^*''g  ^5'    . 

(Chancellor    Chan,  Prec'  384.  Pafch.  1714.  in  cafe  of  Boutel  v.  fn'totidem 
Mohun.  '      '     ...,,..     .     .  ^^^ 


(T.  c)     To  Creditor  or  Legate?,  Where  it  is  a.r«-gi 

•  '        '    '-       '  .  Satisfa<ftion:  .  .  ^^^  ■* 

1.    A     ibtfed  of  lands  of  inheritance  of  360 1.  per  anii«  whereof  S*  ^  ^^^^ 
-"?  M.  the  wife  of  A.  was  ioint-rmichafor  wirii  her  baron  of  {^^^^J^^li 
60  L  per  iann.'  A.  by  his  WiU  declared  matiSl.  fhould  have  durii^  Biitier  v. 
her  life  the  third  part  of  all  his  landsy  together  with  the  lands  which  Bakqr, 
fie  hadinjointurey  the  raid  part  to  be  affigned  by  his  executors9  and ' 
*die9.    M.  refides  the  jointure  of6qL  per  annum^  and  demanded  ^e  '  ^ 

third  part  pfan  the  iaid  land,  viz,  1 20!.  as  legacy  by  the  faid  will, 
and  al(b  the  third  part  of  the  reiidue,  viz.  60 1.  as  her  dower.  De- 
creed in  the  court  of  wards  that  ihe  {houid  have  the  legacy  of  the 
"whole  120  L  viz.  the  third  part  of  360 1.  and  .that  ihe  fhould 
have  her  dower  atfo.  D.  6i.  b.  pL  31.  Pafch.  38  H.  8.  Whor* 
wood  V.  Lifle. 

2.  Baron  made  jointure  during  coverture  to  his  wife,  and  devifed 

to  the  wife  for  life,  a  manor  over  aqd  hejides  the  jointure  and  dies ;  •  jq  .u 

flic  WOT^j  the  jointure.     Adjudged  that  fhe  ihajll  *  not^have  the  originaUti? 

manor^  lor- it  was  devifed  to  her  for  the  inlargement  of  her  jointure,  ^^  here,  buc 

and  fo  was  the  intent  of  the  baron.     Cited  to  have  been  fo  adiudeed  ^^^^^  ^l^' 

&£_'^    A    T\    r      'I       X  '  JO        printed  for 

0  l!.,  0.  D*  01.  b.  pi,  3f.  m  mai^.  ((haiL) 

3.  A*  devifed  20 1.  to  B.  in  performance  tf  a  covenant  to  pay  the 
Ukefunt  to  B.  Per  Anderfon  ana  Periam  J.  This,  is  no  legacy, 
but  the  will  refers  to  the  covenant,  and  is  in  difcharge  of  the  cove- 
nant and  it  is  but  a  declaration  that  the  will  of  A.  is  that  the  debt 
fhall  be  paid.  2  Le.  119.  pL  164.  Mich.  29  &  30  £liz.  C.  B« 
Davis  V.  rercie*    . 

4.  A.  covenanted  to  pay  B.  and  C  JO  L  at  their  ages  of  24. 
Aft<inKrards  he  made  his  will  and  devijed  to  B.  and  C  jo  /.  to  he 
paid  at  7.1  y  in  terformance  of  this  avenant.  This  -devife  is  not  ac- 
cumulative,   lilo.  426*  pK  385.  Mich.  29  £L  C«  fi«  Margery 

Pavis's  cafe,  , 

'  *^  5.A- 
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5*  A.  entered  into  a  ftatute  to  make  Us  wife  zjotntun  ffioh 
fer  atmumi  he  diwfei  52/.  fer  annum  to  her  and  her  heirs.  There 
being  no  procrf*  but  only  conjefbire  that  this  was  intended  as  a  gift, 
die  court  declared  it  to  be  in  lieu  of  her  jointure,  and  decreed  the 
ftatute  to  be  delivered  up  and  cancelled.  Chan.  R..  46.  6  Car.  i. 
-Feacoek  V.  Glafcock.' 

6.  The  grandfather  ievifith  lands  U  his  fin  U  pay  loL  per  «»- 
Mtan  U  tbifif^s  three  daughters  ^  the  father  gives  200l^  in  marriage 
with  ene.  Whether  the  10 1.  per  annum  (hall  be  included?  Tom* 
141.  Mich.  13  Car.  Kinington  v.  Aftry. 

7.  The  .earl  of  R.  bequeathed  .500 1  to  the  plaintiff  to  be  paid  at 
the  agt  9f  7.1  years  or  day  of  marriage  \  but  before  either^  the  di" 
fendant  paid  the  faid  560/.  to  her  father  upon  condition  be  would 

make  it  1006  /.  which  be  covenanted  to  doi  and  afterwards,  by  bis 
will  be  devifid  unto  his  faid  daughter  looo/.  to  be  paid  unto  her  at  the 
refjpeHive  tAes  as  aforefaidj  and  died  without  mentioning  that  he 
devifed  the  (aid  loool.  in  pui&ance  of  the  aforeiaid  covenant; 
and  now,  after  he^  father's  death  flie  exhibited  her  bill  stt;ainft  the 
defendant  for  the  500 1.  but  it  was  difmifled.  NelC  Cban.  Rqi. 
31.  15  Car.  I.    Willoughby  v.  Rutland. 

8.  If  uf.  pronufe  B.  to  give  to  C.  as  much  as  he  flntU  give  to  any  of 
bis  kiny  and  afterwards  J.  makes  Ci  bis  executor  wl  dies,  this  is  «o 
Derformanoe  iof  die  afliimpfit,  inafmuch  as  C.  has  this  as  executor. 
It  was  to  fiud.  Sid.  25.  pi.  6.  Hill.  12  Car.  a.  C.  B.  in  the  cafe  of 
Shipfton  V.  Booler. 

9^  The  teftator  givetb  3000/.  a^piece  to  daughters  by  marriage 
fettlementy  and  4^rwards  cuts  off  the  intail  of  bis  tftate^  and  h  his 
will  gives  the  fame  daughters  3000/.  af-piece.  The  pUindiF,  die 
heir,  infifts  that  the  marriage  fetdement  and  will  make  but  one  fet- 
dement,  and  die  3000 1.  in  both  is  but  one  3000 1.  This  court, 
ymA  the  affifta^ice  of  the  judges  (it  appearing  by  proof  that  ri^e  trf-^ 
tatar  declared^after  the  marriage  Jettlanent  that  be  mould  oM  to  w 
daughters  portions)  were  of  opinion  and  declared  he  cut  off  die  incail 
on  purpofe  to  add  to  the  pordons,  and  that  the  faid  3000  A  in  the 
marriage  fettlement  and  the  faid  3000  L  in  the  will  made  6000L 
apiece^  a{id  diey  could  not  expound,  the  deeds  and  w91  oCherwife^* 
and  fi>  dtfmtfied  die  plaindff^s  bill.  Chan.  Rep.  i^y  zoo.  13  Car. 
Z^.   Pile  V.  Pile* 

10.  The  hufband  entered  into  ^JlatutefiapU  ta  pay  bis  wife  SOpiL 
if'^furviwdy  and  afterwards  he  devifid fei^eral  lands  to  her  fir  Efcy 
and  fame  infee^  and  made  her  file  executrix^  &c.  She  poffened  her* 
felf  of  the  'perfonal  eftate,  but  .procured  the  Aatute  to  be  exteaded 
after  die  death  of  her  hufband  fi>r  the  500I.  and  diis  was  agaiaft 
•  die^eir  atla^,  w)^  was  relieired  if  it(houId  appear  before  a  mafter, 
that  the  perfonal  eftate  of  die  teftator,  and  the  rents  by  hex  received 
.€^his  F^  eftate  (hall  amount  to  more  than  SOoL  but  if  there  be 
any  deficiency  it  (hall  be  fiipplied  by  the  ftatute*-  Fin.  Rq>«  42« 
Mich.  25  Car.  2.    Malbn  v.  Cheyney. 

J  I.  A,  w»furstyfor  £.  B.  beiqg  feUed.  of  lands  deyifes  diem  to 
C.  (his  wife)  and  her  heirs,  provided  if  J.  pay  C  within  5  years 
after  B's  d^  1000  A  to  enable  C  to  fay  ks  debts^  then  C.  was  ta 
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eomrey  the  premifles  to  A«  In  t^l  to  take  effeA  ioimedtately  after 
A'a  deceafe«  A.  (hall  not  out  of  the  loool.  retain  for  ibe  debt 
for  which  he  was  bound  for  B.  and  (o  have  a  priority.  Fin.  R.  312. 
Trin.  20  Car.  2.  -Pulefton  v.  Pulefton. 

12.  A.  entered  into  hnd  to  Uave  B*  a  third  part  $f  his  perfinal 
iftate*  A  makes  his  will  and  Uavis  three'  execuhrsy  tf  winch  B« 
ts  9He.  The  court  feemed  to  diink  diat  this  was  not  a  perform* 
ance,  but  that  there  an  expreis  gift  of  a  third  part  was  neceffiuyto 
anfwer  to  the  condition.  2  Jo.  133.  Hill.  31  &  32  Car.  2.  B.  R. 
Impej  V.  Pitt. 

13.  B.  yrzsfurety  for  A.  to  feveral  perfons,  and  had  fupolied  him 
with  money  of  his  own.  A.  eave  B«  a  Judgment  fir  3000/1  and 
about  five  years  afiertoards  A.  defeafanced  tie  f aid  judgment  thus,  viz. 
Jf  A,  Jhould  die  without  ijitej^cn  his  heirs  general,  or  bis  exeaders 
or  adminiftrators  fhould  within  one  month  after  his  deadi  fay  to  B. 
bis  executors,  &c.  3000//  er  fettle  freehold  lands  of  that  value  on  B« 
and  his  heirs.  By  will  made  a  twelve-month  before  the  judmient  was 
entered  into,  A.  had  devifed  a  farm  of  60/.  per  ann,  to  !a.  in  fee* 
On  a  bill  to  fet  afide  the  judgment,  the  debts  being  paid,  for  which 
B.  was  furety,  an  iifue  at  law  was  tried  and  found  that  die  defeafance 
was  the  a£l  of  A.  only,  and  not  of  B.  and  decreed  according  to  the 
judgment^  but  the  farm  devifed  to  be  quitted,  or  dfe  to  be  reckoned 
as  part  of  the  (atisfa£Hon.  Fin*  R.  454.  Trin.  32  Car.  2.  Blob 
V.  Man. 

14.  Speak  was  indebted  to  his  mother  for  arrearages  of  an  annuity 

S^50o/.  per  annum  3000/.  and  makes  her  executrix,  and  Bjr  wiu 
evifes  as  much  land  as  is  worth  20000/.  and  devifes  his  jewels  t$ 
bis  wife.  The  queftion  before  North  Ld.  Keeper,  was  whether 
inother,  being  executrix,  may  retain  the  jewels  towards  payment 
of  the  debt ;  or  elfe,  whether  the  debt  fliall  be  included  in  the  20000/. 
worth  of  landj  the  perfinal  e/iate  not  being fi0cient  to  pay  the  debt? 
and  my  Ld.  Keeper  held,  that  inafinuch  as  the  perfonal  eftate  was 
not  fufficient,  the  lands  fliould  go  in  difcharge  of  the  debt,  and  the 
fpecifick  legacy  (hall  not  be  loft ;  but  if  diere  were  not  enough  befides 
die  legacy  to  pay  the  debt,  then  flie  might  retain.  ^  Skin.  158.  T  ^5o  1 
pi.  5.  Hill.  35  &  36  Car.  2.  B.  R.  Speake  v.  Bcdley  in  *•  '^ 
Chancery. 

15.  A.  on  marriage  with  M,.  jointures  his  eftate  on  M.  remainder 
Co  the  iiTue  of  the  marriage.  Afterwards  A.  fells  to  B.  the  fame 
eftate,  and  by  B's  direfHon  conveys  it  to  B.  and  C.  in  tnift  for  B* 
who  eives  a  judgment  to  A.  for  1200 1.  the  purchale  money.  B. 
and  C.  fell  to  D.  and  covenant  m  confiideration  of  1300I  to  cwvey  er 
to  pail  back  the  1300I.  to  2>.  B.  and  C.  convey  to  D.  but  after* 
wards  Z>.  is  evicted  by  Af,  by  means  of  the  marriage  fetdement; 
J),  makes  M.  his  executrix  and  dies.  B.  ihall  pay  back  the  1300L 
to  M.  as  executrix  of  D.  and  (he  (hall  have  that  and  her  jointure  too» 
Vem.  284.  Hill.  36  Car.  2.    Jafon  v.  Jervis. 

i6.  A.  on  marriajge  fetdes  a  rent  charge  on  his  ^fe  for  z  jointure^ 
and  aftierwards  devijes  to  her  part  of  the  land  which  was  charjged  with 
tiie  rent  charge ;  per  Jefferies  C.  ihe  may  diftrein  in  all  or  any 
mr%  of  the  lands  for  her  rent  and  denied  to  apportion  die  rent  charge^ 
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but  difmilTed  the  biH.    Venl.347.pU  341.  Michf  1685.    Knight 
V.  Calthrope. 

17.  A.  in  coi>fideration  qf  50 1.  portion,'  articles  to  fettle  a  John 
tun  after  marriage,  but  before  the  50I.  paid  or  fettiement  made, 
died' intefiate — ^The  widow  adminijiers  and.  thereby  becomes  intided 
to  the  50 1,  and  brings  her  bill  againft  the  heir  of  her  huiband  tq 
Jiavc  her  jointure  according  to  the  marriaee  articles,  Pe^^  Jefteries 
C#(he  fhall  not  have  the  portion  as  admintflratrix  and  alfo  the  join", 
ture  CoO|  which  was  agreed  to  be  m^de  in  cohfideratign  of  the  money, 
and  in  expectation  that  the  hufband  fhould  have  received  it,  aiid  diU 
mifled  the  bill  with  coils.  Sed  de  hoc  quaere.  For  fhe  is  intitled 
(0  thefe  two  demands  in  diftindt  capacities,  and  the  debts  may  ap-* 
pear  hereafter  to  exhauft  the  affets  \  and  if  the  hufband  had  adually 
feceived  the  50 1.  aii^  it  had  been  in  his  poiTefiion  fhe  would  have 
had  it  as  (^is  admiuiflratrix,  Ver^^  463.  pi.  443,  Tfin^  1687. 
Meredith  y*  Jones,  .  •.      . 

18.  A.  fettles  lands  to  raife  5000/.  far  da ughters j. 'whereof  2000/. 
to  the  eldeft\  afterwards  having  no  iii'ue  ifiale,  A  made  his  will  and. 
devljed  that  all  his  lands  (except  the  lands  charged  with  the  5000 1« 
which  were  partly  jointured  on  his  wife,  and  which  he  devifed  to  her 
for  life,  only  charged  with  lool.  annuity  to  his  fifler,  and  then  th^t 
thofe  lands  alfo)  Jhould  defcend  to  his  four  daughters  equally y  and  that 
the  lands  devifed  to  r^  ^ifi%  of  jo^nt^red  o^  her  formerly  Jhall  not  he 
charged  with  any  portions  to  my  faiii  daughters  by  virtue  of  any^ 
tparriage  fettiement ;  decreed  per  Ld.  Comnriffioners,  that ,  the 
cldefl  ^ould  have  loool.  more  than  the  pther  three.  And  if* 
the  other  three  fiflers  did  not  agree  to  pay  her  the  joool.  out 
of  their  fbares  of  the  land  devifed,  then  the  truftees  were  fo  raife 
the  money  according  to  their  power,  and  in  fuch  cafe  the  mother 
to  be  re-imburfed  out  of  the 'inheritance  what  her  eflate  for  life 
ihould  be  damnified. .  Ch,  Prec.  5.  pi.  /^.  Hill,  1689.  X^  T^eviot 
y.  Spencer. 

19.  In  1690,  a  bill  was  brought  to  have  3000 1.  provided  for 
daughters  portions  on  failure  of  ijjue  nude  by  an  old  fettUnunt  in  1 631. 
The  brother  of  the  plaintiffs  who  might  have  barred  them  by  a  re- 
covery giving  them  by  will  above  the  value  of  3000I.  it  fhall  be  in- 
tended 2^  JatisfaSiion.  Per  Commiflioners.  2  Yeriif  177.  pL  161, 
Mich.  1090.     Smith  V.  DufEeld. 

S.  C.  cited      *  20.  By  marriage  fettiement  in  c^fe  of  failure  of  ifliie  male,  a  r^- 

»Vern.354.  juainder  is  limited  to  daughters  until  three  thoufand  pounds  paid^ 

There  is  iiTue  a  fon  and  two  daughters ;   the  father  by  wiB  gives 

feven  hundred  pounds  a-piece  to  the  daughters.     The  fon  by.  bis  will 

gives  fey  en  hundred  pounds  a^piece  to  bis  two  fifters  ^nd  makes  theii\ 

f  361  1   executors,  and  ref\dupryle^atees  by  which  they  got  about /k/^n  thou-\ 

fund  pounds^  and  devifes  the  laiids  cpmprifed  in  the  marriage  fettle* 

ment  of  about  two  hundred  pounds  per  annum  to  the  plaintiff,  who. 

was  coufin  genhan  and  heir. male  of  the  £unily»  and  dies  vnthou^ 

ifTue.    By  two  conrniiffioneys,  againfl  one^  the  provifion  by  ^e 

brother's   will  is  a  compeniation  for  the  thr^  thoufand  pounds 

by  thp  n^uriage  fettiement  and  they  are  not  to  be  conf;dered  a^ 

heirs,  but  as  mortgagees,  and  cited  the  cafes  of  Blois  v.  Blois, 

Yeotnen  v.  Brooks,  Dekins  v.  Powell^  JelFon  v,  JefTon,  Ofbafton 

I  *       V.  Strick- 


Y^  StfickUnd,  &c.  But  this  decree  was  afterwards  reverfed  ion* ap« 
peal  to  the  Houfe  of  Lords.  2  Vern..266.  Pafch.  1692.  Duffield 
v«  Smith. 

21.  A.  on  marriage  of  B.  with  C.  his  daughter  gave  bond  to  B,for 
Cs  portiony  A.  devifed  feveral  lands  of  fuch  great  value  to  B.  and  C« 
and  their  heirs,  and  makes  B.  executor.  Per  Cur.  Cafes  of  this  na- 
ture depend  on  circumjlancer^  and  where  a  legacy  h?s  been  decreed 
to  go  in  fatisfaSIlon  of  a  debt,  rt  muft  be  grounded  on  fome 
evidence,  or  at  lealt  a  ftrong  prcfumption^  that  the  teftator  did 
{o  intend  it,  but  it  appeared  here  A.  intended  to  give  all  tie 
could  to  B.  and  C.  and  to  defraud  his  creditors,  fo  cannot 
prefume  the  devife  of  the  lands  intended  in  latis^^ion  of  the 
bond  debt.  2  Vern.  298.  pi.  2S8.  Trin,  1693.  Goodfellow* 
V.  Burchett. 

e2.  A*  by  his  will  devifed  fome  legacies  out  of  hh  perfonal  e/late  *•  ^'J^^^ 
to  his  wife^  and  devifed  to  her  part  of  his  real  ejiate  during  her  ^^  ^jj.  -^^ 
widofwhoody  and  4evifcd  the  refidue  of  his  eftate  to  irujlecsfor  twenty  Trin.  173  u 
9ne  years  for  payment  of  debts  and  legacies ;  the  remainder  of  the  *^  ^  caftr 
whole  eftate  he  devifed  t<9  the  plaintiff  (who  was  his  godfon  and  of  ^00^  vi 
his  name  but  a  rerfiote  relation)  and  to  his  fir/t  and  other  fins  in  Vinke,or 
taiL^  &c.    ^ommers  C.  vras  of  opinion,  that  although  what  was  Stylcs,--A. 
given  to  the  wife  was  not  declared  to  be  iff  lieu  and  Jaiisfa^ion  of  jebted"' 
dowery  and  although  no  eftate  for  life  was  devifed  to  her  but  only  made  his 
during  her  widowhood ;  yet  that  in  equity  it  pught  to  be  taken  that  ^i^^  **  ^^ 
what  vras  fo  devifed  was  intended  to  be  in  lieu  and  fatisfa£tion  of  y^fj^^gy^* 
dower  and  that  it  might  be  plainly  collc£led  and  intended  from  the  ral  lands  to 
will  that  it  was  fo  intended,  becauie.  he  has  thereby  devifed  all  other  >^is  widow, 
his  real  eftate  to  other  ufes ;  and  a  collateral  {atisfeSion  may  be  a  mwc^n'ir 
good  bar  to  dower  in  equity,  though  not  pleadable  at  law>  and  to  b«  in  fa. 
decreed  that  {he  muft  either  take  her  dower,  and  wave  the  de-  tisfad!ioa  o£ 
vife,  or  accept  the  devife,  and  wave  her  dower.      This   decree  *^*dd°^v^ 
was  afterwards  reverfed  \  7  Ld.  K.  Wright.  2  Vern.  365.  Mich,  ^e  rcfldue 
1699.    Lawrence  v.  Lawrence.— ——And  the 'reverfal  affirmed  in  of  his  land* 
the  Houfe  of  Lords,  17  May,  17 17.  Abr."  Equ.  cafes  218.  cuto'^  rill* 

hit  debts  paid.  The  devife  i£  not  to  be  looked  upon  as  any  recompence  or  bar  of  dower,  but  a 
voluntary  gift.  Cb.  Piec  133.  Per  Ld.  Keeper.  Mi^h.  17CO.  Hicchin  7.  Hitchin.'  1  S.  C. 
X  Vern.  403.  but  no  decree.    Hilchins  v.  Hllchins. 

23,  Sir  ^'  B,  having  iffue  only  daughters  yf«W  his  efiate  upon  Ch.Prec. 
truftees  to  felly  fubje£k  neverthelefs  to  a  power  of  revocalioh ;  after-  JroJ^l'^v* 
wards  upon  the  marriage  of  his  daughter  with  the  plaintiff  by  deed*  T^feri«. 
reciting  that  his  intent  was,  that  the  manor  of  C.  in  queftionfliould  S.  C.&  S.P. 
go  to  the  iffue  male  of  the  plaintiff,  he  thereby  agreed,  that  if  the 
plaintiff Jhould  be  mnded  to  pur  chafe  the  fame  to  him  and  his  heirs^ 
iejhould  have  it  for  1500/.  cheaper  than  the  befi  purchafer  would 
give  for  the  fame.     Sir  R.  B.  afterwards  made  his  will  and  govt 
ibe  complainant  1500/.  to  be  raifed  out  of  his  manor y  but  did  not 
mention  whether  it  ftiould  be  in  fatis&£lion  of  the  1500I.  agreed  to 
be  allowed  the  plaintiff  in  cafe  he  would    purchafe  the  fame. 
Whether  this  1500!*.  given  by  the  wiIl>fliould  be  intended  in  fatiC- 
£i^on  oftbe  i  jool.  mentioned  in  the  agreement^  or  whether  Mr. 

B.  Ihould 
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Ik  fhovii  have  both  ?  and  it  was  clearlv  held,  diat  he  (hould  nof^ ' 
imfmucb  as  the  1500L  *  is  to  be  raifed  out  6f  the  fame  lands,  and 
Ae  lands  are  thereby  odierwife  difpofed.  of,  fo  that  it  could  not 
be  intended  by  Sir  R.  B*  that  he  (hould  have  both.  2 
Freenu  Rep.  245,  246.  pi.  315  Hill.  1700.  Bromley  v.  Fet^ 
tipbce. 

24.  A  legacy  o/'i$oL^given  hy  a  ciUaterfil  anajloru  the  da^gbm 

ter  if  A*  which  ivaspdid  A*  and  who  after  gave  her  a  1000 /•  pertimt^ 

filled  a.^hurch  leafe  en  ber^  and  maintained  her  and  her  hujband  few'^ 

teen  years ;  yet  held  no  fatis&fiion.   Chan.  Prec.  228.  pi.  187  HilL 

1703.    Chidley  and  Ux.  v.  Lee. 

CbaD.Prec.      jj,  A.  gives  bend  to  B.  berfervant  te  pay  her  ToL  per  amum 

decr^d  '    fuarterhfor  her  lifijfreeft'em  taxes  and  by  will  without  taking  no* 

ckaciho        tice  ofmbond,^fi;/j  B.  20  L  ter  annum  for  Rf/^  payable  ha^yearfyi 

IbmM  bave  but  net  fiidftee  from  iaxes;  oecreed  the  annui^  by  the  will  not 

^gJZ    ^^  ^  ^  fatis&aion  of  the  bond,  and  diat  B.   ihouid  have  both 

by  the  will   the  annuities.    2  Vern.  478.  pi.  433.  Hill.  1704.     Atkinfonv; 

wasnotib     Webb.        . 
adhrantaga- 

MIS  to  her  u  the  other  in  refpeA  of  the  times  of  paymeat,  of  the  difierence  of  the  pbces,  and  tha 
liable  or  not  to  taxes. 


A.  be-  a6.  A.  devifcd  his  eflate  to  B.  his  fon  charged  with  five  hundred 

SoL  to  P^^^  '*  ^«  ^^^  daughter  of  B,  payable  at  twenty^eneer  marriage^  on 
H.the  the  marria^  of  C.  with  D.  B.  gives  ene  theufand  five  hundred 
daughter  of  peunds  pertten^  but  nothing;  laid  of  tihe  legacy  or  any  releafe  given. 
laid  at  ^  D.  dies  and  C.  marries  £•-— -C.  and  E.  twenSy-ene  years  efter 
twenty.ona  Aie  for  Ae  five  hundred  pounds.  For  the  plainti^  was  cited  the 
cr  mar*  cafe  of  Chudley  V.  LsE,  where  a  greater  portion  was  given,  yet  * 
^re^  afterwards  a  legacy  decreed  to  be  paid,  not  bein|  taken  notice  of 
ther,the  hfi  die  maniaee  agreement.  But  die  bill  was  dimiifled  it  being  to 
executor  be  prefumed  tnat  die  one  thoufand  five  hundred  pounds  was  intended 
^^^1^  in  latisia£kion  of  the  five  hundred  pound  legacy,  efpecially  after  this 
vmJddaubu  length  cf  tinu.  2  Vcm.  484.  pi.  439*  Hill.  1704.  Macoowell  and 
tf  and  make  Ux.  V.  Halfpenny. 

it  xooo  K 

li^hich  J.  S.  covenanted  to  do.  The  father  Anvijtd  tooo  A  to  M,  payable  as  aforefaid^  without  faying 
it  was  in  purfuance  of  the  covenant.  M.  brought  a  bill  againft  the  executor  for  the  500 1.  but  it 
was  difmlfled.    N.  Ch.  R.  jS.  i  s  Car.  1.     Willougby  v.  Rutland  (Earl.) 

Chan.  Prec.  27.  A.  <jn  his  Wife's  joining  infale  of  part  of  her  jointure  pves 
i^^men-'  ^'^^  *  ^^^  to  toy  her  jL  lOi.  per  annum  for  her  life^  and  afterwards 
tkmstwo'  cui  lale  of  a  nether  part,  gives  her  a  bondtotay  her  6/.  lOx.  per  an- 
notes,  and     num  for  her  life ;  and  by  will  without  taking  nodce  of  the  note  or 

d^Wf?r  ^^^^  i^'"^  ^^^  ^+'-  ^  y^^r  fir  her  life.  The  dcvifefliall  bea 
iadsfoaion   iadsfaoion  of  the  bond  and  note.  2  Vem.498.  pL  448.  Pafctu  1705* 

of  the  notes  Brown  V.  Dawfon. 
— s.  c. 

dted  %  Wms'f  Rep.  (6x5)  (616)  Ai^ 

28.  A.  on  his  marriage,  covenants  to  purchafe  and  fettle  20  A  a 
year  on  his  wife  for  her  Jtfey  and  if  he  died  before  it  was  dene  te  leave 
her  300/.  out  of  his  perfonal  ejtate  for  her  better  livelihood  and 

main* 


maintenance.  He  £ed  witb$ut  maUng  any  fittkmenf^  and  If  wilt 
gives  his  wife  the  inter  eft  of  330/.  with  a  power  f$  dijpofe  o/^oL 
at  her  death.  Decreed  hrft  that  (he  was  intitled  to  the  360  h  b? 
the  artideSy  and  that  the  executors  were  not  at  liberty  to  fettle  10  L 
a  year  on  her  for  her  life.  Secondly,  that  the  legacy  was  not  a  (a- 
ti^fadion  of  the  articles,  but  (he  fliould  have  the  300  L  b^  the  ar- 
ticles and  the  legacy  too.  2,  Vern.  505,.  pK  454.  Trin.  1705^ 
Perry  v.  Perry,   . 

29.  A.' by  marriaee  articles  agrees  to  leave  his  wife  eight  hundred 

pounds  and  per  jeweZ^  &c.  and  that  notwithftanding  anv  thing  i^  p     ^     -. 

the  articles  fbe  fiiould  not  be  debarred  of  any  thing  A.  mould  give  [  3^3  J 

her  by  will  or  writing,  ice.    A.  deviled  one  thoujand  pounds  to  the 

wife,  aiKl  di^fed  of  sdl  his  eftate. .  rer  Ld.  Cnancellor,  the  wife 

muft  wave  the  articles  or  the  will,  if  Ihe  will  take  the  benefit  of 

the  will  flie  muft  fufFer  the  will  to  be   performed  throughout. 

2.  Vern.  555.  pL  504.  Pafch.  1706.    Lady  Heme  &  al.  v.  Heme  ^ 

&  al*. 

30.  A  child  intitled  by  his  father* s  marriage  articles  to  an  eqUai 
fhare  of  one  third  of  his  father's  perfonal  eflate  has  a  legacy  given 
him  by  his  father's  willi  if  he  wiU  have  the  benefit  of  the  wUl  he 
mufl  renounce  the  articles.  Per  Cowper  C.  2  Venu  556.  Lady 
Heme  &  al'.  v.  Frederick  Heme  &  al*. 

31.  Deviie  to  a  creditor  of  more  or  lefs  than  is  due  to  him,  is  to  t  Vera, 
be  conftrued  as  a  gifi  or  gratuity,  and  not  a  payment  of  the  debt  P^*^^' 
only,  where  there  are  aflets  zndproofofiindn^s.     I  Salk.  155.  pl«  upon  cir* 
5*  Mich.  6  Ann.  Per  Cowper  C.  Cuthbert  v.  Peacock.  cumftaacet 

and  parol 
proof.— ^8.  C.  cited  by  the  Mafter  of  the  Rolls.  3  Wms's  Rep.  e»7«MM»p.  was  huUhtul  50  /.  to  C 
and  left  biro  a  kfracy  of  500  /.  and  made  him  executor,  and  afw  the  maiing  of  ha-  wll  torremtd  1 50  /• 
imrerf  him,  znddicdm  The  Mailer  of  the  Rolls  decreed  that  this  legacy  (hould  be  a  fatisfa^i^a  •  . 
of  both  the  debts,  that  contnided  after  the  will,  as  well  as  that  contra6ted  before ;  but  Harcouft 
Ld.  db  re?erfed  the  decree,  becaufe  a  court  of  equity  ought  not  to  hinder  a  roan  feom  difpofing^ 
of  his  own  as  he  pleafes ;  and  when  he  fays  he  gives  a  legacy*  we  cannot  contradiA  him^  'land  ixf 
he  pays  a  debt ;  and  as  to  the  debt  contradled  afterwards,  he  faid  there  was  no  pretence  to  maka 
this  to  be  a  payment  of  that.  If  a  Icgacybe  lefs  than  the  debt,  it  was  never  held  to  go  in  fatisfidioa  t 
80  if  the  ibing  pvtM  was  ^  of  a  Sffiertnt  ttatmrty  as  land,  it  fliould  not  go  in  fatlsfa^oli  of  money  i 
fo  if  the  legacy  be  upon  condimn,  for  by  the  breach  ha  may  he  a  lofer,  whereas  the  will  inteniled 
it  for  his  benefit.  Note,  in  all  tbefe  cafes  the  intention  of  (be  party  ought  to  be  the  rule,  a  SaUu 
508.    Cranmer's  cafe.  1  S.  C.  cited  by  tlie  Mafter  of  tlie  Rolls,  3  Wms's  Rep.  217.  as  de- 

creed by  Ld.  Harcouit,  that  a  legacy  though  it  exceeded  the  debt,  could  not  be  intended  as  a  fa* 
tkfa^Uon  thereof;  and  that  indeed  it  may  be  prefuroed,  that  if  the  teftotor  intended  to  pay  or  fa« 
tiafy  a  debt,  he  would  certainly  have  taken  notice  of  it. 

*  8.  P.  per  Mailer  of  the  Rolls.  '2  Wmt*s  Rep.  (616.)  Trin.  17  ji.    Raft  wood  v.  Winke  or 
Styles.  ■  If  the  fum  given  be  as  great  or  f  greattr  than  tbt  debt,  it  is  a  fatisfaftion  of  the  debt. 

But  if  given  maX  centingauy  it  is  no  fatisfadtion.  Per  Mailer  of  the  Rolls  Ch».  Prec  394.  Midi. 
S7 14.    Sir  Jolin  Talbot,  alias  Ivory  v.  P.  ofShrewlbury.  Arg*  G.  Equ.  Rep»  64. 

f  S.  P.  per  Cowper  Ch.G.  £qu.  R.  65.  in  cafe  of  Davifon  v.  Goddard.  ■■        500/.  bequeathed 
»m  endkarfir  500/.  who  was  alio  made  txteuitr,  andJubmUted  f  acnuntfar  thefiitfks,  was  decreed 
perParkerCnottogoiafatiifiiftioaofthe  300L  10  Mod.  400,  Paicb.  to  Geo.  in  Cane 
Y.  Mbrtnner  PoweU. 

X  Abr.  Equ.  Cafes  A05.  Crompton  v.  Sale.  S.  P. 

32.  A.  agreed  with  B.  to  give  B.  2000 1.  portion  to  be  kid  out 
hj  A.  he  purchafes  lands  with  iooo/«  and  mortgages  tbemy  and  the9p 

fettles  purfuant  to  the  articles^  excepting  only  in  one  limitation.     A* 
deviicci  thofe  lands  to  his  wife  for  life,  and  alio  a  legacy  in  moneys 

and 
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ftnclgave  legacies  to  B.  2nd  bis  children,  and  dies  wiibcut  iffiie  bt 
his  bodv>  leaving  the  children  of  B,  his  heirs.at  law.  Per  Cowpef 
C«  The  lands  fettled  according  to  the  articles  was  a  good  per- 
formance fo  far  as  the  value  was  over  and  above  the  mortgage. 
Then  it  was  urged  that  the  legacy  to  the  children  was  a  bounty,  and 
riot  a^ti^faflian  of  the  demand  of  the  heir ;  becaufe  at  the  time  of* 
the  legacy  it  was  not  known  whether  htf  would  be  heir,  or  take  any 
thing  by  the  fettlement,'*ted  alfo  it  wai  a  legacy  given  to  bun  in  com* 
pany  with  ethers^  and  the  difpute  is  not  between  the  executor  de- 
fendant and  a  creditor,  but  between  the  executor  and  B.  and  his 
Ion  and  daughters  5  and  there  are  aflets  enough  to  anfwer  every  thing. 
-  •  Yet  it  was  direSed  that  the  mzfter  enquire  what  ajjets  by  defcent  iH 
fce^  and  other  perfonal  ejiate  came  into  his  hands,  and  that  to  be  as 
part  of  the  fatisfaclion  of  his  demand.  Q.  £qu.  Rep.  64.  Pafch.  6 
Ann.    Letchmere  v.  Blagrave. 

33.  A;  received  lOOO  h  to  the  ufe  of  B.Und  mahet  B,  executor  and 
iicsy  that  fliall  go  in  fatisfa£^ion«  Per  Ld.  Cotvper.  G.  £qu.  R,  64^ 
Pafch.  6  Anon,  in  S.  C. 

34.  A*  on  his  marriage  fettkd  lands  by  which  he  was  tenant  in 

taily  and  covenatiied^not  tojuffer  a  conmbn  recovery ^  but  that  the  lands 

Jhouldbe  enpyed  according  to  the  limitations'  "  But  afterwards yf/^rr^/ 

'  a  recovery  to  the  life  of  himfilf  and  heirs.     Ht  had  only  one  child^a 

daughter^  to  v:hom  he  gave  a  cohjiderahle  portion  bn  her  marriage^  and 
after  devifed  the  jM  lands  in  trufl  for  his  faid  daUghier  fof  life^  with 
remainder  to  her  firft^  feV.  fon  tn  tail  male^  and  if  Jht  furvived  hrr 
bujhandy  then  to  her  infee^  but  ifjhe  diedfirjl  then  the  remainder  overj 
and  died.  The  hulbarid  and  daughter  brins  a  bill  for  a  fpecifick 
||>6rformahce  of  the  covenant.  The  Lord  Chancellor  being  of  opi- 
nion that  the  covenant  did  not  bind  the  land,  the  plaintiffs  prcfled 
that  they  might  be  at  liberty  to  flie  the  executor^  and  recovci*  out  of 
the  perfonal  alTets,  and  in  order  thereto  that  an  ilfue  might  be  di-' 
reSed,  upon  which  the  court  directed  that  ifl'ue  to  be,  not  what  the 
hufband,  but  what  the  wffe,  was  damnified  by  the  breach  of  this  co^ 
.venant.  Though  he  (aid  that  furely  the  plaintiffs  come  too  foon  ^ 
for  the  wife  may  furvive,  and  the  whole  being  limited  to  her,  if  ihe 
furvives  (he  may  perhaps  be  no  way  damnified,  and  that  the  tefbtor 
liaving  given  her  ^^portion^^  the  defendant  /ball  have  liberty  to  give 
in  evidence  any  thing  which  may  tend  to  a  fatisfadtion  of  this  breach 
of  covenant.  Wms's  Rep.  104.  to  108.  Hill.  1708.  Collins  v< 
Plummet 

35.^  A,  divifes  10 1,  per  ann.  to  B.for  A^  charged  on  hotxfesheld 
by  a  leafe  for  years,  and  made  M.  his  wife  fole  executrix*  M.  \rf 
will  devifed  10 L  per  ann*  to  B.  for  lifcj  and  modi  J.  S.  exeeutor^zni 
y.  S.  fettled  lands  of  his  own,  and  charged  them  with  payment  ef7.oU 
per  ann.  to  B.for  fife.    Ld.  Cowper  thought  the  two  loL  annuities 

fiven  by  the  feveral  wiUs  were  feveral  devifes  of  two  (everal  loL 
lut  whether  the  2tol.  by  the  fettlemcnt  of  J.  S»  fli6u]d  be  addidoiial 
^r  only  in  £itisfa&ion  was  not  decreed,  though  it  was  fworn  by  two 
perfons  to  be  intended  in  £itis&t£lion»  See  Gt  £qu,  R«  66*  nfcb* 
7  Aftou  Davifon  v<  Ooddajrd* 

36.  A. 
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'  36.  A.  hacl  two  ^ughtcrs  M.  and  N.  A  Icgtcyof  100 L  was  left 
to  M»  by  J.  S.  and  another  of  50L  by  W.  R.  and  both  legacies 
were  in  the  father^ s  hands  as  executor  of  J,  S,  and  JV*  R.  after* 
wards  A.  by  will  by  virtue  of  a  power  charges  his  lands  with  2000L 
and  alfo  i^3£  and  H.  250  L  a^piece.  This  is  not  a  fatisfadion 
of  die  two  legacies  to  M.  Ch.  Free.  314.  P.  171 1.    Mei^ditfa  v» 

Wynit  ^  .       .    •' 

37.  A  father  gives  legacies  to  his  children  by  his  will,  and  makes 
his  wife  executrix.  She  not  having  paid  the  legacieSy  gives  tHemle^ 
gacies  likewife.  One  of  which  was  the  fame  fum^  and  the  other  a 
greattr.  Decreed  tney  (hall  not  have  both,  and  the  latter  is 
a  fatisfa£Hon  of  the  former.  And  where  there  was  a  devife  of 
the  lands,  vtrith  which  one  of  the  firft  legacies  was  chargeable 
it  was  decreed  diat  this  was  a  devife  of  the   money,  which  is 

Syable  out  of  the  lands,  1712.  in  Cane*      Barkham  &  Ux.  v. 
orwine. 

38.  The  wife  of  a  freeman  fliall  not  take  by  her  hufhqnfs  wiHj 
and  by  the  cuftom  too  any  part  of  the  hufband'sperfonal. chatties,  un- 
lels  it  be  expre&ly  declared  :Itt  the  will.  Butotherwife  of  chatdes 
real,  given  to  her  for  her  life,  or  freehold.  Ch.  I^rec.  .351.  pi.  257. 
Mich.  1 7 12.    Kitfonv.  Kidbn. 

^9*  A.  covenants  to  leave  his  wife  worth  650  /.  he  dies  inte/late^  S.  C.  wm 
9na  her  Jhare  on  the  ftatute  of  difhibution  comes  to  loobL    This  ?^7]?!?  n. 
'h  a  latisi5si£Hon.    Per  Mafter  of  the  Rolls.  2  Vern.  709.  pi,  631.  cowper. 
Hill*  17 15.    Blandy  y,  Widmore.  Trin.  1715. 

Rep.  1%^ 

40.  By  marriage  articles  the  wife's  portion  of  yooL  and  700/. 
§fthe  hujband's  was  to  be  laid  out  in  landj  and  fettled  to  them  and 

dieir  ifllie,  remainder  to  the  heirs  of  the  hufband,  who  afterwards  f  ^6  C  1 
4us  without  ifpie^  and  by  his  will  gave  her  all  his  perfonal  ejiate^ 
which  was  of  greater  value  than  14001.  and  devifed  his  lands  to  J.  S. 
.  Ld.  Harcourt,  and  now  afErmed  per  Ld.  Cowper,  decreed  die 
1400I.  to  J.  S.  as  land,  and  that  the  bequeft  of  the  perfonal  eftate  to 
the  wife  was  a  fadsfa&ion.  Ch.  Prec.  400.  Fafch.  1715.  Linguen 
V.  Souray. 

41.  In  cafe  of  a  legacy  to  a  creditor  the  nature  and  circumflances 
rf  the  debt  are  material^  as  if  it  was  upon  an  open  and  running  account 
betwixt  th^  teftator  and  his  executor,  yi  that  it  might  not  be  known  $9 
tejlator  whether  he  owed  any  money  or  not  to  the  executor,  then  the 
teftator  could  not  intend  the  legacy  to  be  in  fatis&dion  of  a  debt 
which  be  knew  not  diat  he  owed,  any  more  than  a  legacy  can  be  a 
^isfafiion  of  a  debt  contrasted  after  the  making  the  willi  per  Ld. 
Cowper.  And  referred  it  to  a  Mafter  to  ftate  how  this  debt  arofe, 
with  all  the  circumflances  of  it.  And  in  Eafter  term  1718.  the 
cauie  coming  on  upon  the  roafter's  fpecial.  report,  Ld.  C.  Parker 
£iid,  that  he  was  inclined  to  help  the  defendant^  who  by  mi/lake 
or  mifadvice  only  of  his  counfelwas  in  a  way  oflojing  his  rights  (at 
to  the  furplus  ot  the  teftator's  eftate  which  by  miftake  he  had 
ws(ved  in  his  anfwer,  and  fo  could  not. now  be  decreed  for, him) 

4Uid  therefore  if  the  plaindfis  would  bind  the  defendant  by  his 
Vol,.  Vm.  F  f  anfwer 
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anfwer  from  taking  the  furplus  as  executor,  they  ought  to  take 
it  upon  the  terms  in  the  anfwer,  viz.  the  iexecutor  waves  the 
furplus  but  infijis  upon  his  debt  and  legacy^  and  he  decreed  him  in 
this  cafe^  bodi  debt  and  legacy,  even  though  it  appeared  by  the 
matter's  report,  that  the  legacy  was  much  greater  than  the  debt. 
Wms*s  Rep.  298.  to  300.  Mich.  1715.  17 18.  Rawlins  v. 
Poweh 

42..  A.  devifed  I200/.  among  the  children  of  B.  viz.  D.  E.  F. 
and  G.  to  be  diftributed  at  the  difcretion  of  B.  but  not  to  be  com- 
pelled to  pay  till  12  Months  after  A's  deceafe.    D.  died  befbrie 
A.  and  E.  died  v^ithin  fix  months  after  A.     Several  years  after 
A's  death  B.  paid  900  L  to  F.  whogave  B.  a  receipt  in  ftdl  of  his 
fhare.    B.  by  will  gave  400 1.  to  G.  in  full  of  her  ihare  of  the 
'  12001.  G.  aemanded  the  refidue  of  the  I20C^L  with  intereft  from 
the  end  of  a  year  after  A's  death.     Cowper  Ch.  held  that  the  re* 
mainder  to  F.  and  his  receipt  for  900 1.  barred  him  and  his  repre- 
Tentative  fron>  any  fiirther   claim,  and   that  the  remainder  be- 
longed  to   G.   and  ordered  that  B.  fhould  allow  intereft  at  5 1, 
percent,  for  the  whole  1200I.  from  a  year  after  teftator's  death, 
and  that  the  900I.  paid  to  F.  (bould  be  taken  out  of  fo  much  prin- 
cipal, as  with  the  intereft  of  it  would  make  up  900].  at  the  time  tt 
was  paid  to  F.  and  then  to  carry  intereft  for  the  remaining  prind* 
pal  from  the  end  of  the  year  after  A's  death,  and  decreed  fuch  prtH" 
cipal  with  intereft  to  be  paid  to  G.     2  Vern.  744.  pL  652.    Hill. 
Vjib.    Bird  v.  Lockey. 
This  was  fo       43*  A  fervant  having  lived  long  in  a  place  without  receiving 
^f*^*!??y*y    any  wages,  and  being  at  length  computed  by  die  mafter   to   a- 
oftheRoUs«  ii^ount  to  lool.   and  he  gave  a  bond  for  1 00/.    due,  and  after* 
HiU.  1717.    wards  he  bequeathed  him  500/.  which  was  mentioned  in  the  will 
^  ""'*«.     ^  he  for  his  faithful  fervices.     It  was  faid  that  this  bond  being 
409!  Chan-  f^*"  money  due  for  fervice,  and  this  legacy  being  given  for  faitb* 
cey*scafe.     ful  fervices,  it  was  plain  diat  the  teftator    intended   this   legacy 
Bi^  this     in  iatisia£tion  of  all  that  was  due.     Cited  a<  Chancey's  c^fes. 
aftwwardt    See  10  Mod.  390,  Pafch.  4  Geo.  in  Cane,  in  the  cafe  or  v. 

revirfid  per  Mortimer  Powell.      ^ 

Ld.  Ch.  ' 

Klng^  mpom  tbt  fartitulsr  drcumJLmcts  varying  it  fron)  the  common  caCr,  viz.  that  the  wilt  hf 
exprrfs  words  devifed  tliat  all  tns  debts  and  Itf^ades  Jfxuld  he  paid^  and  chat  the  lool.  hond  bting 
a  dehty  and  the  500 1.  a  legacy  ^  it  was  as  ftrong  as  if  he  had  dire^ed  both  bond  and  legacy  to  be 
paid.  And  fo  the  fenraat  had  both  debt  and  legacy.  Wros's  Rep.  410.  Thn.  1725.  Chanoey'i 
cafe. 

[^66  1  4^  Pecuniary  legacies  and  annuities  given  by  a  codicil^  though  of 
greater  value  than  given  hy  the  will  to  die  fame  perfons  (hall  not  be 
taken  to  be  a  fatisfadion  for  the  pecuniary  legacies  given  by  the 
will,  becaufe  the  annuities  are  not  ejufdem  generis^  and  the  annui- 
tants mieht  die  the  next  'day  after  the  teftatrix,  and  fo  the  latter 
gifts,  inftead  of  a  bounty  might  be  a  prejudice,  if  conftrued  in  iatis- 
niiftion  of  the  legacies  by  the  will,  and  (hall  not  be  fo  taken  unlcis  b 
expreiTed.'  And  the  codicil  is  part  of  the  wiU,  and  proved  as  part 
thereof,  and  it  is  as  if  both  the  legacies  had  been  given  by  the  iame 
will  i  and  it  Teemed  a  circum/lance  tending  to  prove  rhatjhe  te/iairix 

intended 


intended  addttioned  hwnties^for  that  between  the  making  the  will  and 
codicil^  an  additional  ejiate  came  to  her  from  her  mother ;  per  the 
Maftcr  of  the  Rolls.  Wms's  Rep.  421.  423.  &c.  P^cb.  17 18, 
Mafters  v.  Harcourt  Mafters. 

45.  J.  Lemon  devifed  lands  to  his  wife  Jfor  her  life^  and  devifed 
other  lands  to  the  plaintiff  his  brother  and  his  heirs.  The  defendant^ 
wife  of  the  teftator,  enters  into  tlie  lands  devifed  to  her^  which  were 
efrnre  value  than  her  dower ^  but  not  devifed  to  her  exprefsfy  in  lieu 
and  fatisfa^ion  of  dower y  and  afterwards  brings  dower  againft  the 
devifee  of  the  other  lands,  and  recovers  dower  againft  nim  with 
cofts,  who  brings  his  bill  in  this  court  to  be  relieved  againft  the 
judgment)  the  lands  devifed  to  her  bylier  hufband  being  of  greater 
value,  and  fhe  in  poffefSon  of  them. 

T\9t  cafe  of  Lawrence  and  Lawrence  in  Dom.  Proc.  was 
cited  for  the  defendant  as  a  cafe  in.  point  that  the  wife  (hsdl  have. 
dower,  notwidiftanding  a  devife  to  her  for  life  of  lands  by 
her  huftiand,  unleis  declared  to  be  in  lieu  and  (atis&£tion  of 
dower. 

Parker  C.  &Id,  this  point  is  determined  already  by  the  Houfe  of 
Lords  that  there-  is  no  relief  in  this  cafe  in  equity,  therefore  the 
bill  muft  be  difmift.  MS.  Rep.  Trin.  5  Geo.  Cane.  Lemoa 
V.  Lemon. 

46.  Mrs.  Tryan  having  three  daughters  A.  B.  and  C.  by  her 
will  bequeathed  to  A.  \cy:^U  to  B.  800 1.  to  C.  500 1,  at  age  or 
marriage*    Afterwards  on  treaty  of  marriage  of  A.  with  the  plaintiffs 
Jbe  approving  the  matchj  gave  P.  a  note  to  pay  him  500/.  in  fix 
montbSy  if  the  marriage  took  effe£fy  in  augmentation  of  her  fortune. 
The  marriage  took  ene£t ;  the  mother  fell  lick  on  the  day  of  marriage^ 
and  died  fix  days  after.    The  executors  innft  that  the  500I.  on  note 
was  given  in  fatisfaftion  of  the  loool.  legacy,  or  at  leaft  of  fo 
much  of  it  as  the  note  was  given  for.     (N.  B.  Thefe  daughters 
bad  portions  of  i^ooL  by  the  father^  s  will.)  The  defendants  infifted 
that  the  mother  after  giving  the  note  declared,  that  (he  only  intend* 
ed  to  give  her  daughter  A.  1000 1.  and  was  uneafy  during  her  fick« 
nefs  that  her  will  was  not  altered,  and  gave  directions  for  that  pur* 
pofo,  but  died  without  altering  the  will,  and  they  made  proof  thereof^ 
ind  infifted  that  the  words  (in  augmentation  of  her  portion}  was  t$ 
be  applied  to  the  portion  left  her  by  her  father.  Alfo  that  the  mother's 
aflets  would  not  fatisfy  all  the  legacies  in  the  will,  if  this  notefhould 
be  paid.    ObjedHon,  that  the  will  gives  a  legacy  of  lOOol.  and  the 
evidence  is  to  controul  it,  it  is  not  to  prove  any  thing  conilftent 
\irith  the  will,  or  to  explain  it,  as  vhcre  two  are  of  a  name  where  a 
legacy  is  given,  and  afterwards  the  teftator  becomes  indebted  to  the 
legatee,  that  cannot  be  fuppofed  to  be  given  in  fatisfadtion  of  the 
debt,  which  was  not  then  contraiSled.     But  in  regard  the  proper 
queftion  was,  whether  the  mother  hath  not,  by  giving  a  note,  ad- 
vanced part  of  the  lOOoL  in  her  life- time,  with  intent  to  make  the 
500 1.  irrecoverable,  fo  the  evidence  was  to  explain,  but  bare  decla* 
rations  of  a  teftator  (hall  not  be  given  in  evidence,  for  that  would  be 
to  make  a  will  in  writing  alterable  by  parol.     The  teftator  died 

F  f  2  before 
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before  (he  hod  altered  her  will  or  finiflied  it,  but  no  witnefles  go^ 
ing*  to  the  value,  Ld.  Chancellor  fent  it  for  a  mailer  to  fiate  the 
vsJu'e,  and  referved  the  farther  direction.  The50oLliadbeen  paid, 
and  die  defendants  agreed  to  let  the  plaintiiF  have  another  500L 
sulmitting  the  1000  L  to  be  due  in  all  events.  HilL  6  Geo.  Cane. 
j^epper  v.  Weyneve. 

47*  If  a  man  gives  a  legacy  to  a  creditor  to  the  amount  $fhis  debt^ 
this  has  been  conftrued  a  payment  or  fadsfai^ion  of  the  debt,  be* 
-  caufe  a  man  muft  be  fu{^)ofed  to  be  juft  before  he  is  bountiful. 
But  there  can  be  no  pretence  to  fay  diat  becaufe  a  teflator  gave  a 
legacy  of  $00  L  to  his  debtoTy  therefore  this  was  an  argument  or  evi* 
dence  diat  the  teflator  intended  to  remit  him  the  former  debL  Per 
the  Maflrer  of  the  Rolls.  2  Wms's  Rep.  128.  132.  Pafch.  1723. 
JefFs  v.  Wood,  &  al% 

48.  A.  made  his  will  and  gave  100  L  legacy  to  bis  executor j  and 
afterwards  contrasted  a  debt  of2$L  with  the  executor  (who  was  aa 
attorney)  for  fees  and  bufmefs  done.    Ld.  C.  King  refolved  with- 
out difficulty,  that  this  debt  being  contraded  fabfequenr  to  the  will, 
the  legacy  could  be  no  fatisfadion  for  the  fame.     2  Wms*s  Rep. 
343.  Hill.  1725.  Thomas  v.  Bennet. 
Wms'sRep.       40-  A  m2Xi  indebted  by  bond  to  his  Jervant^  gives  her  $00  L  fir 
408.  Chan-  her  long  and  fiiithfulfervice^  th6ugh  the  legacy  is  more  Sxan  the 
S^Cde-*"     bond,  yet  fhe  (hall  have  both.  Sel.  Cafes  in  Chan,  in  Ld.  King's 
creed  ao      time.  44.  Trin.  II  Geo.  Chancy  v.  Wotton. 

cordiuglvy 

and  the  court  {^idtbey  were  not  by  thlsrefolution  over-turntngthe  general  rule  ;'but  tliar'this  cafe 
was  attended  with  particular  circumftances  varying  it  from  the  common  cafe»  viz.  that  the  tef- 
tator»  by  the  e^prefs  words  of  the  will,  had  caviled,  «  That  aU  his  debts  and  legacies  Ihould 
be  paid,"  and  this  lool.  bond  being  then  a  debt,  and  the  500 1.  being  a  legacy,  it  was  as  ftrong 
as  if  he  had  diredled  that  both  the  bond  and  legacy  (hould  be  paid ;  that  when  the  teilator  gave 
a  bond  for  the  100 1.  arrear  of  wages»  it  was  the  fapie  thing  as  paying  it,  and  as  if  he  had  aduallf 
paid  it,  and  had  afterwards  given  the  legacy  of  500L  the  executor  could  not  have  fetched  back 
the  100 1,  and  made  the  defendant  refund,  fo  neither  (hould  the  bond  in  this  cafe  be  fatisfied.by  the 
bequeit  of  the  legacy.  His  lord(hip  alfo  obferved,  that  the  executor  (the  plaintiff  Mr.  Chancey) 
did  not  himfelf  take  this  500 1*  legacy  to  be  a  fatisfadion  for  the  bond,  as  appealed  by  his  having 
voluntarily  paid  the  toe  1.  to  the  defendant,  and  that  his  lordihip  was  of  the  fame  ^opinion.  So 
the  decree  at  the  Rolls  was  reverfed,  and  the  defendant  (the  maid  fervant)  lud  boUi  her  debc  and 
legacy. 

^Wms's  JO.  A.  had  fix  fitters  B.  C  D.  E.  F.  and  H.  and  devifed  to  B. 

S.  c!  ^^^'  ^'  ^^^  ^'  annuities  fir  lives  of  loL  eachj  and  to  E,  F.  and  H,  an- 
nuities of  5  /.  each  to  be  paid  out  of  bis  terfonal  e/latCy  and  gave  all  the 
reft  of  his  real  and  perfonal  efiate  to  M,  his  wife,  whom  he  made  fole 
executrix.  Afterwards  Al.  by  will  gave  two  annuities  ofsL  each 
to  E.  and  F,  and  their  heirs  in  cafe  they  happen  to  over^Uve  B ;  and 
alfo  another  annuity  of  lO L  to  H.  and  her  heirs  ;  and  another  of  ^ 
to  D.  and  her  heirs  ;  but  takes  no  notice  of  A's  will,  or  that  B.  D. 
£•  F.  and  H.  had  any  annuities  given  them  thereby.  It  was  urged 
that  thefe  annuities  being  charged  on  the  perfonal  eftate,  and  M. 
made  executrix,  {he  was  as  a  debtor  for  them,  and  fo  the  legacy  by 
M.  a  fatisfadion  of  the  annuities  given  by  A.  to  the  lame  perfons. 
But  per  Ld.  Chancellor  that  point  has  been  carried  too  far,  and  he 
would  carry  it  no  farther,  efpecially  there  being  affets^  to  anfwer 
both,  and  there  can  be  no  pretence  to  iay  that  the  two  fixil  annu- 
ities 
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ities  of  5L  each  can  be  a  fatisfadlion  of  the  like  annuities  given 
by  the  hufband,  becaufe  they  are  given  upoa  the  contingency 
rf over^living  fuch  a  one,  which  \i'asmot  yet  happened^  and  poilibly 
never  may  \  and  then  ihall  the  annuities  for  life,  which  are  certain, 
be  extinguifhed,  by  giving  the  (ame  perfons  annuities  in  fee  on  a 
contingency  which  may  never  happen;  and  if  that  befo,  astothefef 
an(luities  there  is  no  reafon  to  imagine  the  wife  had  a  different  in- 
tention as  to  the  others,  or  that  (he  intended  two  of  them  fhould 
go  in  fatisfa£tion  of  the  like  annuities  given  by  her  hufband,  and 
the  other  two  not ;  and  the  cafes  where  a  legacy  has  been  held  to  be 
a  iatJsfa£tion  of  a  debt  are  where  the  debt  was  owing  by  the  fame  who 
gave  the  legacy ;  but  if  fuch  legacy  be  given  upon  a  contingency, 
or  to  take  place  at  a  future  day,  it  is  no  fatisfaSion  of  the  debt ; 
and  therefore  it  was  decreed,  that  the  annuities  given  by  the  wife 
were  diftinfi  additional  annuities,  and  not  an  enlargement  6nly  of 
the  hufband^s  annuities,  from  an  intereft  for  life  to  an  intereft  in  fee, 
as  it  was  urged  to  be,  and  therefore  (hould  go  in  latisfa£tion  of  thofe 
annuities  \  which  the  court  held  they  fhould  not,  but  that  -the 
annuitants  ihould  take  both.  Abr.  £qu.  Cafes  205.  Trin.  1729* 
Cromptonv.  Sale. 

51.  The  Mafter  of  the  Rolls  laid,  he  looked  upon  it  as  ajlretch 
that  where  a  man  has  owed  J.  S.  100 1,  and  after  gave  him  a  le- 
gacy of  100 1.  this  latter  has  been  taken  in  fatisfadion  of  the  former 
imce  tf/  that  rate  nothing  is  given*  But  though  the  court  has  gone  fo 
far,  it  never  conjlrued  a  devife  of  land  to  he  a  fatisfa^ion  for  a  debt 
of  money ^  much  lefs  has  it  decreed  that  a  legacy  6x  z  lefs  fum  than 
the  debt  fhould  be  deemed  a  fatisfa£iion  pro  tanto,  2  Wms's  Rep. 
(61.6)  (617)  pi.  191.  Trin.  1731.  in  cafe  of  Eaftwood  v.  Vinke 
i>T  Styles. 

52.  30,0001.  is  covenanted  to  be  laid  out  in  land,  the  money 
need  not  be  laid  out  all  together  upon  one  purchafe,  but  if  laid  out 
at  feveral  times  it  is  fufficient ;  and  if  the  covenanter  dies,  having 
purchafed  fome  lands  which  are  left  to  defcend  this  will  be  a  fati£ 
fadion  pro  tanto.  Per  Ld.  Talbot.  3  Wms's  Rep.  228.  Mich* 
1733.  Lechmere  v.  Carlifle  (Earl  of). 

57.  Hufband  on  marriage  fettled  100/.  perann.  pin-money  in  truji 
for  his  wife  for  her  feparate  ufe  which  becomes  in  arrear,  and  then 
the  hufbana  by  will  gives  the  wife  a  legacy  of  500 1.  after  which 
there  is  a  further  arrear  of  the  pin-money,  and  then  the  hufband 
dies ;  this  legacy  being  greater  than  the  debt,  decreed  even  in  the 
cafe  of  the  wife  to  be  a  fatis&£^ion  of  the  arrears  of  pin-money  due 
before  the  making  of  the  will.  3  Wms's  Rep.  353.  Pafch.  1735. 
Fowler  v.  Fowler. 

54,  One  having  by  his  will  given  his  wife  600  /.  in  money  on  his 
deqth'bedj  ordered  his  fervant  to  deliv.er  to  his  wife  then  prefent  two 
bank  notes  payable  to  btarer^  amounting  to  600A  frying  he  had  not 
done  enough  for  his  wife\  this  gift  is  additional,  and  fhall  not  be 
conikued  a  payment  of  the  former  legacy  in  the.  legator's  life-time, 
3  Wms's  Rep.  356.  Trin.  1735.  Miller  v,  Millcft 

Ffl  (U.  c) 
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(U.  c)     Immediate  Devife  What  !$• 
In  refpcift  of  the  Incapacity  of  the  firft  Dcviibe* 

J.  T  F  a  man  devtfei  to  one  far  £//,  the  remainder  to  another  infee^ 
-*-  and  dies,  ana  the  tenant  for  life  waves  the  devife^  then  he 
in  remainder  may  enter  immediately.    Br*  Waiver  de  chofes,  pi.  i. 
cites  3  H.  6.  46. 

2.  Where  a  devife  is  to  a  monk^  remainder  to  B,  In  this  cafe  B. 
Ihall  take  immediately,  becaufe  devife  to  a  monk  is  void;  ^«/if  it 
were  that  afier  the  death  of  the  monk  itjhould  remain'^  B.  {hcmid  not 
take  till  after  the  monk's  death  \  per  Powell  J.  12  Mod.  285.  cites 
9  H.  6.  pi.  34.  39.  f.  16^ 

3.  The  ^ther  devifed  his  goods  to  hisfon^  when  he  Jhould  ht  of 
the  age  <fii  jean^  and  if^e  die  before  that  time,  then  his  daughter 
Jhould  have  them  \  the  fon  died  under  age.  Adj  udged  that  the  daugh- 
ter ihould  have  the  go^s  immediately,  and  not  ftay  till  the  time 
her  brother  would  have  been  of  age,  it  he  had  lived.  And.  33.  pL 
82.  cites  Mich.  4.  £.  6.  Anon. 

4b  Baron  and  kme  jointenants  for  life^  remainder  in  fee  to  tbeba* 
ran  \  the  baron  devifed  a  rent  of  \L  out  of  the  manor  to  a  fon  with 
tlaufe  of  dijlrefs  for  his  child^s  part  to  be  paid  yearly.  The  baron 
died ;  and  19  years  afterwards  the  wife  died.  The  court  agreed 
that  in  cafe  of  a  grant  by  a  reveriioner  after  a  leafe  for  life  of  a 
rent-charge  after  the  death  of  the  grantor,  that  the  grantee  fhall 
diftrein  for  all  the  arrearages  incurred  after  the  grant,  even  during 
the  life  of  the  grantor,  and  it  was  urged  by  counfel  this  was  ftronger, 
for  this  rent,  as  it  appears  by  the  words,  was  devifed  to  the  avowant 
(for  his  livelihood)  and  (for  his  children's  part)  which  words  imply 
a  prefent  advancement  i  and  thcfe  words  yearly  (to  be  paid)  are 
ftrong  to  that  intent.  It  was  adjourned.  Le.  13.  pi.  16.  Mich. 
25  and  26  Eliz.  B.  R.  Rearfby  v.  Rearfby. 

5.  Remainder-man  in  fee  on  an*eftate  for  life  devifed  it  to  his 
wife  yielding  and  paying  during  her  natural  life  20  s.  and  dies, 
living  the  tenant  for  life  i  the  rent  (hall  not  begin  till  the  remain- 
der falls  fo  as  the  general  words  refer  to  the  beginning  of  the  eftace, 
though  the  words  imply  that  the  rent  fhall  be  paid  prefently.  Arg. 
Le.  243.  pi.  330.  Pafch.  33  Eliz.  B.  R.  in  cafe  of  Lord  Mordant 
V.  Vaux. 

6.  A.  devifed  lands  unto  M.  his  wife  until  B.  his  izughttr  JhouU 
4#  21,  and  then  to  M.  and  B.for  their  lives.  Per  Anderfon,  Bca- 
snond  and  Walmfley,  this  fhall  enure  as  an  immediate  devife,  and 
the  term  is  extin£l  in  the  freehold,  and  they  zvt  jcintenants  in  the 

Jreehold.    Cro.  £•  532.  pi.  66.  Mich,  38  and  39  Eli^.  in  Scacc. 
Block  v.  Pa|;rave. 

7.  A  devife  to  his  wife  till  his  fon  Jhall  be  of  the  age  jf  24  year$^ 
then  to  the  fin  infee^  and  if  he  die  before  24  years  without  ijfue^  then 
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t&  tbi  wife  for  life^  remainder  to  A*  &c*  The  teftator  died.  It  was 
ac^udgea  tnat  the  fon  had  a  fee  fimple  prefently.  For  an  eftate 
tail  he  could  not  have  till  he  was  24  years  old ;  and  after  the  death 
of  his  father  there  was  nd  particular  eftate  to  fupport  that  eftate  in 
the  remainder  till  he  fliould  come  to  the  age  of  24  years,  fo  that 
he  took  by  defeent  immediately.  Arg.  2  Mod.  291.  cited  as  ad« 
judged  about  17  or  18  Can  2.  in  cafe  of  Taylor  v.  Wharton. 

£  A.  poflelied  of  a  term  purchafes  the  inheritance  of  the  fame 
lands  in  the  names  of  others  in  truft  for  himfelf  and  his  heirs» 
makes  his  will  in  writing,  and  devifed  to  B.  aU  his  eftate  in  thefaid 
term;  and  my  will  is,  that,  my  executors  and  trujiees  Jhall fo  convey 
jky  eftate  to  B.  that  the  fame  may  remain  to  him  and  the  heirs  male  of 
bis  body.  This  is  no  prefent  devife  of  the  term,  and  fo  not  forfeited 
for  a  felony  done  by  a.  Sid.  403.  pi.  20  &  21  Car.  2.  B.  R.  Sir 
G.  Sand's  cafe. 

9.  If  a  devife  be  of  land  to  A.  and  his  heirs  within  four  yearsy  it 
is  a  prefent  devife,  per  ferjeant  Pemberton;  Arg.  2.  Mod.  286* 
Hill.  29  &  30  Car.  2.  C.  B.  in  cafe  of  Britain  v«  Charnock. 

10.  Devife'  to  A.  (his  heir  at  law)  ////  5.  be  of  age^  and  then  to  B,  Held  that 
in  fee*    Teftator  died.  B.  died  within  age,  yet  a  fee  vefted  in  B.  JhoiSd  har« 
prefently.    2  Mod.  289.  Hill.  29  &  30  Car.  2.  C.  B.  Taylor  v.  the  fee  in 

Biddal*  the  interim* 

I  Le.  lou 
Gates  v.HalyweU* 

11.  M.  feifed  in  fee,  gives  his  lands  after  his  death  without  ifliie 
male  to  H,  in  tail  male  until  he  or  they  make  any  aSis  to  alter  or  dif 
continue  this  eftate  tally  and  then  to  T.  and  the  heirs  male  ofhisboayy  ptyo  1 
with  feyeral  remainders  over.    The  devifor  dies  without  ifluc,  H. 

intersy  T,  dies  leaving  ij.  H*  levies  a  fine.  R.  enters.  It  was  ob- 
jedted  that  R*  could  not  enter,  becauie  the  remainder  devifed  to  his 
father  was  contingent,  viz.  to  arife  upon  H's  alteration  of  the 
eftate,  and  not  before,  and  then  T.  dying  before  the  contingent 
happened,  the  remainder  could  not  veft  ;  but  refolved  the  remainder 
to  T.  was  not  contingenty  but  an  immediate  devife  \  becaufe  (hould  it 
be  contingent  the  devifor's  intent  would  be  deftroyed,  which  was, 
that  every  one  in  remainder  fucceflively  {hould  enjoy  the  land. 
Raym.  429,  430.  Hill.  32  ic  33  Car.  2.  B.  R.  cites  2  Cro.  696* 
&  Jones  56.  Fot  v.  Hinde. 

12.  Devife  otlands  to  B.  in  tail  after  debts  paid,  is  as  a  prefent 
devife ;  for  whenever  the  debts  (hall  be  paid  it  will  be  the  fame 
thing  as  if  no  fuch  debts  had  been.  Wms's  Rep.  144.  Arg.  and 
admitted  per  Lord  Harcourt.  And.  Ibid.  145.  Pafch.  171 1.  in  cafe 
of  Bale  V.  Coleman. 

13.  Lands  were  devifed  to  his  wife  for  lifty  till  bis  fon  and  heir 
apparent  Jbould  attain  21.  and  when  he  Jhould  he  %\.  then  to  his  fon. 
and  his  heirs.  Harcourt  C.  held,  that  the  remainder  vefted  prefently 
in  the  fon  upon  the  teftator's  death,  and  was  not  to  expe£t  till  the 
contingency  of  attaining  of  his  age  of  21  years  Ihould  happen,  for 
then  he  dying  before  that  age  i^  would  never  have  vefted*  Abr«« 
Equ*  cafes  195.  Hill.  17 13.  Manfield  v.  Dugard. 

F  f  4 ,  14,  A^ 


^7<^ 


K>tm.. 


The  truft  f^  A.  Itas  two  fons,  B.  the  eldeft,  C.  the  yoangeft.  A.  devUc4^ 
J^j^*' j^*[^_  landf  to  tru/ieesj  and  their  heirs  and  executors  for  50a  years  upon 
cd  to  be  to'  Aich  truft.as  by  will  ihould  be  declared,  and  after  the  term  ended 
pay  A's  then  to  the  uje  of  thi  tldeji  fin  of  B,  to  hi  bigotten^  and  the  heirs 
U  ^"i«  ^  wtf/^i  of  his  body^  and  for  default  of  fuch  iffue  to  the  ufc  ^  C  and 
(which  the  heirs  male  of  his  body.  A.  died.  B.  had  no  ifue  at  A's  d^aib, 
wcreconfi.  Upon  a  reference  to  the  judges  they  certified  that  B.  Ihould  take 
^^d**^'^L  immediately  ;  i.  Becaufe  the  fon  of  B.  (not  yet  born)  cannot  take 
annuity  to  hy  way  of  remainder,  there  being  no  particular  eftate  to  fvii^)Qrt 
B.  for  life,  it.  Isor,  2dly,  Can  he  take  by  way  of  executory  devife ;  fo  that 
*" we°  8*^  if  the  fee  funple  fhould  defcend  to  the  heir  at  law  and  vcft  in 
^c^argethe  ^^^  ^  ^^  contingency  happened,  it  would  tend  to  a  peq>etuity  1 
premifles  afterwards  the  parties  agreed*  9  Mod.  4  Trin.  8  Qeo.  Gore  y% 
-with  locol.  Gore. 

••piece  for 

bis  younger  children,  payable  at  «i,  and  maintenance  in  the  mean  time,  and  the  tmilees  to  raifii 
the  fame  out  of  the  faid  term,  and  then  the  term  to  attend  the  inheritance,    a  Wni8>Rep.  s8* 
-  It  was  argued  that  the  ctiarges  were  fo  great,  and  the  performance  of  fome  fo  diftant 

in  all  likLel'hood,  that  in  a  court  of  law  it  ougtit  to  be  looked  upon  as  an  abfohite  term  for  the 
whole  500  years.  2  Wms's  Rep.  38,  39.  And  the  judges  certificate  and  reafon  why  it  ctukt  not 
take  eff^  as  an  executory  dtv'tjt  was,  btcauj^  it  vf  ts  too  remoUf  viz.  afur  500  ytars.  But  Lord  Mac- 
clesfi'  Id  was  JKTatisfi^d  with  this  opinion  of  the  judges,  and  faid  that  this  being  hue  a  trufl-term 
and  Co  be  confidered  in  equity  as  a  (itcuricy  only  for  money,  it  ought  not  to  make  the  devife 
over  void.  After\^'ards  B.  had  a  fon  and  died,  and  the  fon  of  B.  bringing  this  matter 
again  into  chancery  in  Ld.  King's  time,  his  lordHiip  fent  it  a  fecond  time  into  B.  R.  when 
the  judges  there  being  all  new  judges  gave  their  opinion  contrary  to  their  predeceifors,  via. 
that  it  was  a  good  executory  devife,  and  not  coo  remote  ;  for  that  it  muft  one  way  or  other  hap- 
pen on  the  death  of  B.  whether  he  (hould  have  a  fon  or  not,  and  that  either  upon  the  birth  of  the 
fon,  or  upon  his  death  without  iflue  male,  the  freehold  mud  veft.  Trin.  1 72s.  a  Wms's  Rep. 
640.  Gore  V.  Gore.  And  the  reporter  fays  that  Lord  Raymond  alfo  wasof  the  fame opinioiu 

.<^W  afterwards  C  £td  without  ijjiuy  whereupon  D.  a  next  remainder-man  bringing  this  matter  yet 
once  more  into  chancery  in  Ld.  C.  Talbot's  time,  his  lordihip  referred  this  matter  again  to  Che 
judges  of  B.  R.  who  certified  that  they  ttwught  the  remainder  good,  and  that  an  irdirim  tfiatt  tiU 
the  birth  of  the  fin  of  B.  (and  who  is  fince  born)  dejcexded  to  B»  and  fo  the  contingeoC  remainder 
fupported.    ((Jt  audivi.) 


[  371  ]  (W.  c)     What  is  a  Lapfcd  Devife. 

_  _  _         I 

1  Brownl.  j,  T>  E  V I  S  E  to  a  nwrii  for  life,  remainder  to  a  man  caps^ 
247.  Per  jj  jjjg^     f  jj^  remainder  is  good  in  prefent  pofleffion,  yet  the 

Ch."j!"s.  P.  particular  eftate  is  void  a  principio.    Arg.  Mod*  519.  cites  9  H.  6. 

—Per        fo.  2A, 

Coke  Ch.  J. 

a  Bulft.  192.  S,C.  cited,  and  Perk.  f.  56S.  and  PL  C.  35.  in  Coltbirft's  cafe— —It  it  not  good  as 

a  refnainderbut  as  a  new  devife ;  per  Clench.  Ow.  i  la.—— Nothing  pafles  to  the  rema'nder-man 

till  the  death  of  the  monlt.    Arg.  lo  Mod.  no.  cites  Le.  X95.  £But  that  is,  that  the  devifee  la 

remainder  ihall  take  the  land  prefently.J 

Ibid.Marg.       2.  Dcvife  of  lands  to  A.  for  life^  remainder  to  B.  in  fee ;  devifee 

ad'^dsed*'  fi^  ^^fi  ^^*  '"  'i^  ^f  ^ifi^  i  he  in  remainder  may  enter  and  ex- 
accor^g.  ecute  his  remainder.  D.  I22.  a.  pU  2a  Mich.  2  &  3  Ph.  &•  M^ 
ly.Mich.37  cites  Perk.  [S.  506.] 

&  38  filiz.  I.       -#        a 

Fuller's  cafe.  ■       "Cro.  E.  422.  pL  io.  S.  C.  Sc  S.  P.  accordingly.  S.  C.  cited  per  Cor. 

a  Vem.  723.  Mich.  1716.  2  Vern.  468.  Arg.  cites  Plowd.  C  345.  a.  in  Brett  v.  Rigdeo*a 

cafe.  -Cart.  4  S.  P.  in  cafe  of  Davis  v.  Kemp.— 8  Mod.  126.  S.  P.  per  Cur.  in  cafe  of 

Goodi-ight  y.  Opy*  cites  Perk.  108.  b.  109  a."'  ■a  BrownL  ^47.  S.  P.i      ■    PeTifc  to  A.  in 

tail» 
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ItiU  vtBoaanAtT  to  B.  lA  Udl*  A.  difitgrta,  B.  (hail  take  t  per  Harper  J.  PI.  C.  414.1  ■  But  if 
the  devife  be  to  A«  for  hie,  and  thwe  is  mjuebptrjon  a{  A,  there  the  devife  is  void :  pei^  Harper  /• 
Pi.  C.  414. 

,3.  The  teftator  had  two  fons  and  one  daughter,  and  being  feifed 
{n  fee  he  devifed  his  lands  to  his  wife  for  ten  years  after  his  deceafei 
remainder  to  his  youngejifon  and  bis  heirs j  and  if  any  of  his  twofim 
died  without  ijjiie^  remainder  to  his  daughter  and  her  heirs.  The 
youngeft  fon  died  without  ijfue  in  the  life^time  of  his  father^  and 
then  ^t  father  died  without  altering  his  wHL  All  the  court  held 
that  this  was  a  good  remainder  to  the  daughter,  notwithftanding  the 
death  of  the  devifee  without  ifllie  in  life  of  the  teftator,  and  would 
not  argue  the  cafe.  Dyer  122.  a.  pL  20.  Mich.  2  &  3  P.  &  IVL 
Rickman  v.  Gardiner* 

4«  A  devife  to  j/,,  JV.  the  dean  of  Pauls^  and  the  Chapter  there 
and  their  fuccejfors^  and  A.  N.  dies  and  J,  S.  is  made  dean,  and  after 
<he  devifor  dies ;  the  new  dean  fhall  take,  though  not  by  the  words, 
yet  according  to  the  intent ;  for  the  chief  intent  was  to  convey  it 
to  the  dean  and  chapter  and  their  fucceflbrs  for  ever,  and  the  fingu- 
hr  perfon  of  A«  N.  was  not  the  principal  caufe  though  perhaps  it 
was  one  of  the  caufes  ;  per  Manwood.  Pl.^C.  344.  b.  ad  finem* 
Trin«  10  £Iiz.  in  cafe  of  Brett  v.  Rigden. 

5.  A.  devifed  lands  to  his  wife  for  lifej  and  afterwards  to  B,  his 
Jin  and  heir,  and  ifjhe  die  before  the  fon*s  age  of  24,  then  7.  5.  to 

have  the  land  till  the  fon  is  24.  A.  died.  y.  5.  died  living  the  wife, 
the  ion  being  under  24  years.  Per  Andenonand  Periam  J.  the  ex* 
ecutors  of  J.  Sll'ihall  not  have  the  Tand  till  the  fon's  age,  but  Rhodes 
and  Windham  J.  doubted.  3  Le.  195.  pK  244.  Hill.  24  Eliz.  C.  B« 
JVnon. 

6.  Devife  may  be  to  theufe  of  another  5  then  when  cefiy  que  ufe  ♦['5721 
dies  in  the  life  of  devifor  devifee  fhall  take  it,  and  when  a  fon  is  cro  E. 
bom  it  fhall  go  to  him  (the  devife  being  to  cefty  que  ufe  and  the  a43's.'c. 
heirs  male  of  his  body.)  But  if  the  ufe  be  void,  then  devifee  fhall  adjudged 
have  it  to  his  own  ufe,  Arg.    But  by  Wray  and  Anderfon  the  de-  ^Jj^^e  devi- 
yifeis  void,  and  it  is  all  one  with  Bret  and  Rigden's  cafe ;  and  by  fur  mall 
Anderfon,  if  a  man  devife  land  to  the  ufe  of  one,  which  ufe  by  po(-  take— - 
fibility  is  good,  and  by  poffibility  is  not  good,  if  afterwards,  cefty  ^^^'s^J^' 
que  ufe  cannot  take,  the  *  devife  fhall  be  to  the  ufe  of  devifor  and  citcd.-l—* 
his  heirs.    Le.  254.  pi.  363.  Trin.  33  £liz. .  B.  R.  Ellis  Har-  Ch.  Prec 

top's  <=»fe-  440.  in 

Sympfonv.  Hornlby. 

7.  A.  had  four  fons,  and  devifed  to  the  youngeft  in  tail  male,  with  Adjudged 
remainder fuccefjively  to  the  other  threes  the  youngeft   dies  in  '^^  'ff^gflk^ 

.  Ufe  of  devifor  having  iifue  male,  if  the  ifliie  fhall  take,  quaere  ?   noc  take 
Court  diviaed  two  agamft  two.     Mo.  353.  pi.  476.  Hill.  36  £liz,  but  the 
B.  R  Fuller  v.  Fuller.  "f'f^^" «"«- 

mainder 
ihatt  enter  prefently.    Cro.  £.  4S3.  pi.  10,  Mich.  37  hb  38  Eliz.  B.  R.  the  S.  €.-■        a  Vern. 
72ft.  Mich.  1 7 16.    Decreed  that  the  iflue  ihall  not  take.   Hutton  v.   Simpfon.      ■ '    Ch.  Prec. 
440.  Sympfon  v.  Hornlby  S.  C  fc  p.— G.  Equ.  R.  115.  S*  C. 

Devife  to  A*  in  tail,  remainder  to  B.  and  the  tJpM  of  her  My  lawfully  bigotten^  remainder  to  the 
ngbt  iwrt  of  A,  for  ever.  A.  died  without  tffue  hving  the  teftator.  h.  after  making  his  will 
Jlfld  iflue  C  ivho  was  aUb  heir  at  law  to  A.  and  dies  living  the  teftator ;    refoLved  that 

the 


372  Det)lft« 

the  heir  at  Uw  of  the  teftator  and  not  C  ihall  have  the  lands,  to  Mod.  369.  Woodrislht  r. 
Wright— Wins's  Rep.  397.  HUL  17 17.    Goodright  v.  Wright.  S.  C. 

ButB.  dy-        8.  Devifc  to  B»  and  the  heirs  of  his  bodjfj  remainder  to  CL  and  the 

2S(M^d  ^^^^  ^  •*»«  body.    Per.  Popham  Ch.  J.  none  will  doubt  //  B.  had 

Jiving  the  tien  dead  at  the  time  rf  the  devije^  but  that  the  heir  fhould  take  it  as 

teftator  it  a  purchafon    Cra  £.  423,  pi.  20.  Mich.  37  &  38  Eliz.  B.  R.  in 

ftaUgoto  cafe  of  Fuller  V.  Fuller. 

c  in  re- 
mainder. Adjudged  Cra.  £.  413.  in  the  cafe  above.  8  Mod.  1x4.  Arg.  cites  Cro.  £.  423^  ■ 
4  Mod.  2S3.  in  cafe  of  Reeve  v.  Long  cites  S.  C.  Arg.  fays  that  it  being  in  the  cafe  of  a  fon  it  was 
not  the  intention  of  the  father  to  difinberit  him,  but  (it  is  faid  in  margin)  that  if  the  devife 
had  been  to  a  Jhranger^  then  to  make  the  iflue  of  6.  take,  there  muft  have  been  a  new  poblica- 
tion  of  the  will.  B.  died  in  Che  life  of  teftator  leaving  ifTuCy  yet  C.  ihall  cake  and  not  the 
iffue  of  B.  and  the  words  lieirs  or  heirs  males  of  his  body  denote  only  the  fuantUy  of  thg  eJUut^ 
per  Gowper  C.  but  faid  that  the  conftrudHon  of  law  in  thofe  cafes  was  extremely  rigid  and 
fevftre,  and  that  the  teftator's  meaning  was,  that  C.  Ihould  not  take  while  there  was  any  iflue-male^ 
or  ifTue  of  B.  but  fmce  it  was  not  res  imegra,  he  was  bound  by  the  former  refolutions  as  it  was  1 
point  of  law,  but  fince  it  was  fo  and  by  that  means  an  heir  at  law  difmherited  as  co  a  moiety  he 
would  decree  no  account  of  the  rents  and  profits  there  bdng  no  infant  and  left  them  to  law.  Ch. 
Prec.  439. 452.  Pafch.  1716.  Simpfon  v  Homfey.  Gilb.  £qu.  Hep.  lao.  S.  C  in  tatidem 
verbis. 

Becaufe  9.  Devife  of  lands  to  A.  and  his  heirs,   jt.  dies  before  the  devifar. 

heirs  here  Devife  is  void.  I  Rep.  155.  b.  Mich.  40  &  41  Ehz.  B.  R.  in  the 
of  Umi7a^i:  Redor  of  Chedington's  cafe. 

on  Jenk  114.  pi.  50*— ——Jo.  59.  ■  ■  PI.  Com.  345.  a.  Brett  v.  Rigden.— Cited  %  Venu 

46SW  %  Vem.  72a.    Hutton  v.  Simpfon.  S  P.  Simpfon  v.Komlby.  Ch.  Prec  440* 

S.  P.  and  cites  Bret  v.  Rigden»  and  that  the  words  httr%  or  huri^f  the  My^  &c.  are  only  to  ezpre& 
tht  polity  of  the  cjlattf  as  to  give  a  fee  by  the  word  ^eirs)  or  a  taiy>y  (he  words  (heirs  male  of  the 
body,  &c.}  But  that  they  are  not  in  either  cafe  any  defcription  or  drfipuuioM  of  tin  perfrK^  who  was 

0  to  take  by  purthafc 

*  For  by  the  will  the  heir  vns  intended  to  take  by  defcent,  but  if  the  lands  pafs  he  muft  now 
take  hyfmrcbafe,  per  Trevor  Ch.  J.  11.  Mod.  156.  in  delivering  the  judgment  of  the  court  in  the 
cafe  of  Archer  v.  Bokenham.  ■  In  this  cafe  there  was  no  compleat  devife,  becaufe  the  anceftor 
to  whom  the  devife  was  made  dying  in  the  Kfe-time  of  tne  devifor»  therg  was  m  dnnjit  at  tbt  thm 
the  vtill  was  to  t/tke  efftS  \  per  Jekyl  Mafter  of  the  Rolls.  10  Mod.  421.  Mich.  5  Geo.  i.  in  cafe  of 
Marks  v.  Marks. 

Mo.  831.  10.  In  cafe  of  a  leafefor  years  devifed  to  A.  and  after  the  death  of 

p 'm  v^  uf.  to  B.  Adjudged  that  B.  dying  before  A.  the  executors  of  B.  could 
Armory  "ot  take,  for  that  it  was  only  a  contingency  and  no  intereft.  i 
s.c.airreed  Bulft.  191.  Pafch.  10  Jac.  Price  V.  Atmore. 

accordingly. 

■■  4  Le.  246.  pi.  401.  S.  C.  agreed  that  the  executor  of  the  fon  could  not  enter. 

r  -^y  ^  1       n,  Devife  of  lands  in  fee  to  A.  for  life,  then  toB.  the  fon  of  A. 

L  j/  ^  J  ^„^y^^  default  of  heirs  of  B,  to  his  own  right  heirs  for  ever\  and 
the  teftator  devifed  a  mortgaged  term  in  pofleflion  to  A.  to  do  with 
it  for  the  only  ufe  of  B.  as  he  pleafed,  and  that  B.  fhoqld  enjoy  the^ 
fame  at  his  age  of  twenty-one  years  \  and  not  before  \  and  if  he  died 
before,  then  he  devifed  all  that  he  had  bequeated  to  B.  to  C.  Z>.  and 
£.  equally  to  be  divided.  D.  died  after  the  teftator  (but  in  die 
life-time  of  B.  thefirfi  devifee^  and  before  the  contingency  happened  % 
decreed  that  the  executors  of  D.  are  wholly  excluded  of  any  benefit 
of  the  devife  either  of  the  mortgaged  term  or  the  lands  in  fi^ow 
Fin.  Rep.  217.  Trin.  27  Car.  2.   Edwards  v.  Allen. 

12.  Devife  to  bisfi/ier^  who  was  his  heir  at  law^  for  yearsy  till 
her  foQ  by  a  fecond  hufband   comes  to  twenty-one,  then  to 

hiia 
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Um  in  fee*  He  died  within  aee.  Yet  a  fee  vefted  in  him 
nreTently.  2  Mod.  289.  Hill.  29  Ec  30  Car.  2.  C.  B«  Taylor  v. 
Biddal^ 

13.  If  lahds  be  devifed  to  A.  and  bis  heirs,  and  A.  £es  hefon  the  Vent.  341. 
Ujlator\  it  was  agreed  by  all  that  his  heirs  Jhall  take  nothing '^  for  I"*^^i» 
heirs  is  a  vpord  of  limitation  and  not  of  purchafe ;  agreed  per  tot.  ^i^  '3/c. 
Cur.  Freem.  Rep.  290.  in  pi.  343.  in  C.  B.  in  cafe  of  Steede  v.  bttcootS.P« 
Berrien 

14.  A.  devifcd  to  B,  and  C.  and  their  heirs.   B,  dies  before  y£   C.  S.  C.  cicea 
ihall  have  the  whole  by  furvivorlhip.     Per  Holt.  Ch.  J.  and  not  f^^^^** 
denied  bv  any  of  the  court.     Show.  91.  Hill.  1  W.  &  M.  in  cafe  wrishtT. 
of  Edleitone  v.  Speke.  Home.^— 

Cart.  4.  S.  P. 
Pavis  V.  Kemp.— —I  Salk.  138.  S.  P.  in  cafe  of  Buntcr  ▼.  Coke.<-*— 8.  P.  hj  Holt  Ch.  J. 
Gibb.  231.  cites  it  as  held  iiiLd.  Brid^man's  time  ia  Davis's  cafe.— —It  is  good  without  anyacW 

publication  ;  bat  if  both  had  £*d  the  heirs  could  not  have  taken. 

• 

15.  A  man  pofTeflTed  of  a  term  devifed  it  to  an  infant  in  ventre /a 
mere^  provided  it  be  afon\  and  if  the  child  be  a  fon,  and  die  in  its 
ffunonty^  then  to  the  defendant  \  the  executor  aiTented,  but  the  child 
being  a  daughter,  it  was  adjudged  upon  a  fpecial  verdiA|  that  the 
defendant  cannot  take,  becaufe  here  is  a  condition  precedent,  which 
never  happened,  and  the  executor's  aflent  is  not  material,  where 
there  is  no  devife.  Comb.  437,  438.  Trin.  9  W.  3.  B.  R.  Eft- 
court  V.  Warry. 

16.  A.  devifed  two  farms  to  his  father  and  mother  for  lifey  rf- 
mainder  to  truftees  till  A.  and  B.  rejpe^ively  come  to  age,  then  to  con-^ 
vey  one  farm  to  A*  and  the  other  to  B.  A.  died,  living  the  father, 
bdFore  the  time  came  for  the  conveyance  to  be  made,  yet  per  Cur. 
a$  he  was  to  have  had  an  eftate  in  fee,  he  being  dead,  the  conveyance 
ihall  be  to  his  heir.  2  Vem.  561.  pi.  510.  Trin.  1706.  Hook 
V.  Taylor. 

17.  Bv  the  civil  law  it  is  a  rule  laid  down  in  Swinburne,  Aat  Bat  decreed 
'when  a  legacy  is  |Kmble  at  a  time  uncertain^  as  at  the  death  of  ^^^^ 
iejtatoi^s  wife^  that  11  legatee  be  then  dead,  it  is  not  to  be  tranfmitted  767.  aad 
to  the  executor,  but  is  a  lapfed  legacy.     Cited  per  Ld«  Chanc.  2  ^  Vent. 
VciTu  760.  Trin.  1718.  in  cafe  of  Pinbury  v.  Elkin.  347-  Anna. 

Parker  faid,  that  it  Tvas  true  in  Swinburne,  461,  461,  &c.  fome  cafes  were  put  which  f^eme<l 
to  import  that  the  poffibility  would  not  go  to  the  executor  of  the  legatee ;  but  that  thofe 
cafes  were  fo  darkly  put,  and  with  fo  many  inconfiftencies  as  to  be  all  overbalanced  by  the 
opinion  of  Ld..  Nottingham  jn  x  Vent.  347.  where  A.  dwifed  100  /•  to  B,  at  Ins  /tg€  of  twenty 
mu  ami  if  B.  StH  wtdir  a^e,  t'hen  to  C*  afterwards  C.  died  living  B.  and  then  B>  died  under 
a^e,  9nd  Ld.  Kottingham  decreed  that  the  executors  of  C.  ihould  have  the  lool.  Trio., 31 
Car.  %.  Anon. 

^  18.  Pevife  of  lands  to  S.  and  the  heirs  of  his  body.  S.  diedin  the 
Ufe-time  of  the  devifor ;  it  is  in  the  nature  of  a  lapfed  legacy  and  the 
heir  of  S.  (hall  take  nothing.  MS.  Tab.  March  9th,  I7jt5.  Wynne 
V.  Wynne.  % 

^  19.  A.  devifes  to  B.  and  C.  and  thefurvivor  andfurvivorsoftbem  f  ^ja  1 
his  heirs  and  aJEgns  equally  to  be  divided  between  them,  fliare  and  s  c  2 
fliare  alike,     B.  died  in  the  life  of  A.     Decreed  per  King  C.  the  Wms's  Rep. 
whole  eftate  to  C.  for  life  as  jointenant,  and  after  one  moiety  to  C.  *'°-  '^"^"• 
Md  his  ^irs  and  the  other  moiety  to  the  heir  at  law  of  A.  (after  f,'yVfl'9thfi^ 

tho 
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of  the  the  d^th  of  C.)  and  his  heirs;  for  that  it  was  ajointenancy  for 
nf^'vivo  )  ''^^'  and' a  tenancy  in  common  of  the  inheritance,  and  that  the  word 
being  fbr-  furvivors  "wzs  Jurplufage.  9  Mod.  159.  Trin.  1 1  Geo.  Baker  v.' 
nluiage^—   Eyies  and  Smith. 

oee  jointe- 

aaatt  (K)  by  name  of  Barjcer  t.  piles. 


(X.  c)    Lapfed  Legacy. 

I.  T  F  exicutor  legatee  refufes  to  prove  the  will  hy  the  common  law 
'■'  (though  otherwife  by  the  civil  law)  he  ham  m  remedy  for  bU 
ligacy.     For  by  the  refufal  there  is  a  dying  inteftate  and  dien  no- 
thing could  be  devifed.     Owen  44.  31  £liz.     Catlin's  cafe. 

2.  Lands  deyifed  to  be  fold  for  payment  of  portions }  one  of  the 
cbildnn  dies  afier  the  portion  due  and  before  the  land  fold  \  the  admi- 
niftratorof  the  child  isintided  to  the  money.  Vern.  276.  pL  276. 
Mich.  1684.    Bartholomew  v.  Meredith. 

3.  D.  devifes  to  bisftfter  M.  500/.  jhe  at  the  death  of  the  tefta^ 
Ur  was  a  probationer  at  the  convent  of  Benedi^ines  at  firufTels,  and 
became  a  prof  eft  nun^  and  then  fbe  amgned  250/.  of  her  legacy  being 
the  rejidue  of  what  rem(iined  unpaid  to  the  plaintiff,  who  brings  a 
bill  of  iatisfadion,  &c.  The  Lady  Abbeis  releafes  for  herfelf 
and  family,  all  her  claims  and  rights  to  ike  legacy,  &c.  Infiiled 
for  the  defendant  that  the  legacy  was  lapfed  by  her  profeJTion  fim 
being  become  thereby  civiHter  mortua  and  not  able  to  ajfign*  oecond- 
ly,  that  the  legacy  never  veiled  per  ftatute  i  Ja.  cap.  4.  and  3 
Car*  I.  Harcourt  Chancellor  declared  that  the  affignment  being 
'f^ithout  ^  confideration  was  a  truft  for  ^.  and  that  he  would  a$ 
foon  decree  the  legacy  to  the  Lady  Abbefs  as  to  the  plaintifi^ 
Bill  difmifled.  Mich.  12  Ann.  Cane.  Darrell  v.  Dardl  &  aL 
(E.  R.) 


(Y.  c)     Lapfed  Legacy;  In  Refped  of  the- Death 

of  Legatee  in  Teftator's  Life. 

I.  T  F  a  man  devife  a  leafe  or  goods  to  7.  S.  who  dies,  and  after 
'''  the  devifor  dies,  the  executor  of  J.  S.  fhall  have  nothing  of 
this.     Plowd.  345.  b.  Trin.  10  Eliz.  Arg. 

2.  A.  had  two  fifters  M.  and  N.  and  bequeadied  300 il  to  each 

rfthe  childfen  of  M*  and  N.  and  if  any  of  them  die  brfore  the  money 

IS  paidj  then  the  money j  ^ichjhould  have  been  paid  tofiub  childyjhall 

be  divided  between  the  grimd- children  of  M.  and  N.  the  &id  legacy 

to  be  paid  before  any  other  \  M.  had  ifTue  B.  C.  D.  E.  and  F* 

*  So  it  is     thereof  B.  and  C.  aied,  leaving  ifTue,  but  all  three,  viz.  B.  C.  and 

in  the  origi-  D.  died  in  the  life  of  A.  The  court  was  of  opinion,  that  B.  C.  and 

nai,  but       D.  being  dead  *  at  the  time  uf  the  making  A*8  wiUf  they  could 

feems  mtf-  ^  taktt 

printad. 
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tidce  nothing  either  by  the  words  or  the  intent  thereof,  both  which 
were  fully  fiitisfied,  becaufe  £•  and  F.  were  living  at  A^s  deatih 
^o  whom  A's  executor  paid  300  L  a-piece,  and  nothing  due  to 
the  iffue  of  D.    Fin.  R.  182.  Mich.  a6  Can  2.  Judd  v.  Arnold, 

3«  A.  devifed  to-  B.  his  fitter  350 1.  on  condition  that  at  or  befcr^  %  Freenu 
hr  death  Jhe give  200/.  part  thereof  to  her  children  \  flie  tUes  in  tef"  ^.^^  '**^ 
tattv^slife'time;  per  Lords  Commiffioners  the  whole  legacy  is  lap-  coward^s. 
fed;  for  being  a  devife  of  money,  the  abfolute  property  vetted  in  c.  per  Cur. 
the  firtt  legatee.    2  Vern.  116.  pi.  112.  Mich.  1689.    Birkhead  f^ordmg. 

r^  J       '  ^  lyj  and 

V.  tfOWard.  Finch  of 

coonfel  admitted  it  to  be  againU  him* 

4*  Ai  devifed  300/.  to  B.  his  fitter,  willing  her  to  give  200/.  2Vern.ii6. 
thererfto  her  childi  B.  died  in  the  life  of  A.   BUI  by  the  child  for  cow^^''* 
the  200I.  difmified.     2  Vern.  2o8.  pi.  192.  Hill.  1690.  in  cafe  of  s.  P. 
Miller  v.  Warren. 

5.  A.  devifed  300I.  to  B.  100/.  whereof  he  owes  me^  which  I 
intend  to  give  to  C,  bis  daughter*  But  my  will  and  defire  is  that  be 
give  the  300  iL  to  his  daughter  C,  at  .his  death j  crfooner  if  there  he 
occafion  for  her  better  advancement  and  preferments.  A.  at  making 
tiie  win  was  in  England,  and  B.  died  in  Ireland  eight  days  before  A. 
It  was  infifted  that  this  was  in  nature  of  a  remainder,  and  fo  good  to* 
C.  and  it  was  admitted  that  the  words  /«;///,  or  I  defire^  amount  t<> 
an  expreis  devife.  Decreed  by  the  Matter  of  the  Rolls,  that  the 
100  L  bond  be  affigned  to  the  adminittrator  of  C.  f  C.  being  dead) 
and  the  200 1.  paid  with  interett  from  the  exhibiting  the  bill. 
Wright  K.  confirmed  the  decree  on  appeal.  2  Vern*  466.  pi.  427. 
Mich.  1704*     Eacles  v.  England. 

6.  It  was  infitted  that  if  a  legacy  is  given  A.  in  trujt  for  B. 
though  J.  dies  living  the  teftator,  the  devife  fliall  ftand  good  for 
the  benefit  of  B.  But  Wright  Keeper  feemed  to  doubt  of  the 
point.  2  Vern.  R.  468.  Mich.  1704.  in  cafe  of  Eacles  v.  Eng- 
land. 

7.  If  a  legacy  is  given  to  one  of  his  executors^  adminijirators  and. 
esj^ns^  and  the  legatee  dies  in  the  life  of  tettator,  it  was  agreed  by 
the  court  and  the  counfel  on  both  fides,  that  in  fuch  cafe,  though 
the  executors,  &c.  are  named,  yet  the  legacy  is  loft  y  for  the  words 
(executors,  adminittrators  and  afiigns)  are  void,  being  butfurpl^fage 
and  exprejjio  eorumy  (sfc.  and  they  are  by  fuppofition  of  law  named 
only  to  take  in  fuccefiion,  and  by  way  of  reprefentation  as  an  heir 
reprefents  the  ancettor  in  cafe  or  an  inheritance.  Wms*8  Rep.  84. 
Mich.  1705.    Elliot  V.  Davenport. 

8.  But  it  was  held  that  a  will  may  hefo  penned  as  that  though  the 
legatee  dies  in  teJiator*j  lifey  yet  his  executors  Jhall  have  the  legacy^  but 
then  it  ought  to  appear  in  the  will  plainly  and  by  dire£i  words^  that 
this  was  the  tettator's  intention.    Wms's  Rep.  85.'  S.  C. 

9.  A.  recited  in  her  will  that  B.  owed  her  4O0 1.  bequeathed  the  Wms's 
debt  of  ^00  L  to  B,  provided  he  thereout  paid  feveral  fums  in  the  will  ^^'  ^5*  . 
mentioned  to  his  wife  and  children,  and  the  refidue  (he  fi-eely  and  Cowoer. 
abfolutely  gave  to  B.  and  willed  the  executor  immediately  on  her  S. c— - 
death  to  ddhrer  up  the  fecurity,  and  not  claim  any  of  the  debts,  The  onlf 
but  executor  to  releafe  as  B.  or  his  executors,  &c.  fhould  require  \  ^^  °^ 

3.  died 
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whether  g.  died  living  A..-  Decreed  die  legacies  given  outof  the  400I. 
S^jHTnot  ^  ^^  allowed  the  plaintiff,  and  the  refiduc  of  the  debt  to  be  paid  to- 
16  coupled    the  executor  of  A.    2  Vern.  521.  Mich.  1705.   Elliot  v.  Daven- 

to  the  for-     port*  ' 
niery  as  to 

be  anciliary  and  Atfendant  upon  it,  yis.  If  the  legacf  took  efieA,  then  the  executor  to  releafe,  and 
not  to  claim  the  aebt  as  a  confequence  of  it.  The  court  was  ratlier  induced  to  be  of  tfiat  opinkxv 
becaufe  it  appears  bjr  the  devljt  over  (fpart  of  the  A^ht  to  the  wife  and  children,  it  was  not  the  ^  im-jon 
ci  A.  that  the  will  Cbould  work  by  way  of  te/gafe  or  extingmfbmtnt  of  tU  deU,  i  Vern.  522.  S.  C« 
J    ■  It  was  admitted  that  the  ftgacy  given  out  of  the  400  l  did  ml  Upfi  by  the  death  pf  B.  before 

A.  Ibid.— — ——The  legacy  amounted  to  about  150  !•  and  the  bill  was  brought  by  ihe  heir  of  B. 
Wms's  Rep.  S3.  S.  C. 

*-^/  J  10.  Ifirglvifuch  a  debt^  or  my  executors  Jball  not  demand^  or 
Jhall  rekafe  it ;  it  was  admitted  that  fuch  words  only  in'  the  will 
would  have  been  a  good  difcharge  of  the  400 1.  in  the  cafe  above, 
diough  B.  had  died  in  the  life  of  A.  2  Vern.  522.  Mich.  1705. 
Elliot  V.  Davenport. 

1 1.  And  it  was  admitted  if  a  debt  is  mentioned  to  be  diviftd  t^  the 

debtor^  without  words  of  releafe  or  difcharge  of  the  debt,  if  the 

debtor  die  before  the  teftator,  that  will  be  a  lapfsd  legacy,  and  the 

debt  will  fubfift.    2  Vern.  522.  Mich.  1705.  in  cafe  of  Elliot  v, 

Davenport. 

Where  A.        12.  A  devifed  the  furplus  of  his  ejtate  to  B.  C.  Z>.  and  E.  who 

bequeathed  were  his  brothers  equally  to  be  divided ;  and  if  any  of  them  die  before 

^hiseftate  '*'  ^^'  ^'S"^  '"  ^"^  divided^  his  or  their /hare  to  go  to  his  and  their 

to  B.  C.  D.  children.    D.  died  in  the  life  of  A.  but  left  children.     Whether  they 

and£.to     (hall  take  their  father's  fhare?  2  Vern.  653.  pi.  581.  Hill.  I7I0« 

SViJeT'L  B««onv.Lethulier. 

tween  them  (here  and  ihare  alike  (without  more)  and  one  of  the  four  died  in  the  life  of  A.  Ld. 
C.  Macclesfield  heldi  that  this  devife  of  this  fourth  pait  became  void,  and  became  as  a  part  um&f^ 
foftd  off  and  that  it  could  not  go  to  the  ath-frs,  becaufe  each  of  them  had  but  a  fourth  part  dt» 
mfid  to  them  in  common f  2LnA  the  death  of  the  fourth  could  not  avail  them  as  it  would  if  they  had 
been /9tn/  legatees^  then  it  would  have  gone  to  the  furvirors,  but  here  it  was  all  one  as  if  a  fourth 
part  had  been  devifed  to  each  of  the  four,  which  could  not  be  increafed  by  the  death  of  any  of  them. 
Wms'&Rep.  700  Trin.  171 1.    Bagwell  v.  Dry.  S.  P.  Decreed  by  Ld.  C,  King.  2  Wms's 

Rep.  4S9.  Mich.  1728.  Page  v.  Page.-— —Ibid,  fays  that  S.  C.  was  cited  and  approved  by  Lord  C. 
Talbot  Augpft  1734. 

13.  A  man  makes  his  will  and  gives  600/.  to  hisfon  John^  to  he 
paid  with  all  convenient fpeed ;  and  gives  500  il  to  hisfon  George  to 
.  be  paid  in  convenient  time ;  and  appoints  his  real  eftate  to  come  in 
aid  of  the  perfonal ;  and  goes  on  and  fays,  but  in  cafe  either  of  my 
faidfons  happen  to  die  before  they  have  Received  all^  or  any  part  of  their 
legacy^  then  the  remaining  fum  or  f  urns  Jhall  go  and  be  paid  to  thefur'^ 
vivor ;  one  of  the  legatees  died  in  the  life  of  the  teftator.  Bill  is 
brought  by  the  furvivor  for  the  legacy  left  to  the  deceafed.  In  this 
cafe  there  was  no  defence.  The  Attorney  Xjeneral  faid,  it  had  been 
frequently  determined,  that  if  a  legatee  dies  in  the  life  of  the  teftator» 
apd  there  be  a  furvivor  created,  it  fl^l  not  be  coniidered  as  lapfed, 
becaufe  there  was  a  furvivor  created,  but  be  looked  on  as  an  imme- 
diate devife,  and  the  furvivor  (hall  receive  both,  and  fo  it  was  de- 
creed. Sel.  cafes  in  Cane,  in  Ld.  King's  time  73)  74«  Trin.  % 
Geo*  2*    Homfley  v.  Hornfley. 

(Z.  c)  Lapfed 
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(Z.  c)  Lapfed  Legacy  5  In  Refpcft  of  Legatee's 
dying  belore  Day  of  Payment;  The  Charge 
being  on  Land,  or  otherwifc* 

I.  TF  a  nuui  dgvifis  20/.  by  his  teftament  to  W.  N.  to  hi  paid  in  Th«ezeea. 

*  four  jearsy  and  he  die%  in  the  firjl  year^  yet  his  executors  fliall  SJ,"^^^^ 
have  It;  for  this  is  no  condition  but  a  limiution  of  payment.    Br,  fuitbefoio 

Conditions,  pi.  187.  cites  24  H.  8.  the  ordina. 

^'^          '               ^^  ry;  for  this 

IS  a  duty  by.the  teftam«nt  or  dcvife.  Br.  Bevife,  pi.  45.  cites  14  H.  8.  ■  S.  P.  ibid,  pi,  27, 
cites  24  H.  8. -■■"      S.  C.  cited  by  Doderidge  J.  2  Bulit.  126.  Mich.  1 1  Jac, 

2.  K,ht^<^iiit&$Oo\.to'E,for  and  towards  bermarriage\^.&ti  Butthejof* 
before  marriage.  Qusere^  If  the  executors  of  B.  fliall  have  the  500 1.  J^tJ^^' 
It  feemed  to  sdL  as  if  that  the  executors  fliould  have  it.  D.  59.  b.  ieidcon^ 
pi.  15.  Pafch.  36  and  37  H.  8.  The  Queen  v.  Ld,  Latimer.  HiiLsEiii. 

in  cafe 
where  a  legacy  of  money  was  given  towards  ;narriage>  to  he  paid  at  the  day  of  marriage  or  at 
the  age  of  11.  and  (he  dieti  before  both  ;  but  Dr.  Reed  faid  that  it  is  ocherwife  bf  the  civil  law. 
D.  59.  pL  15.  Pafch.  36  it  77  H.  8.  tfie  Qiiecn  v.  Ld.  Lntimer.  ■  S.  P.  by  Dodendse  J. 

a  BuliL  119.  cites  D.  59.  36  H.  8.  Ld.  Latimer's  cafe,  and  fays  it  is  a  very  plain  cafe  %  m  by 
this  be  gives  her  a  preient  and  abfolate  difpofition  of  the  fum»  and  clearly  ihe  might  have  difpofed 
of  the  ftme  where  and  as  (he  would|  but  ihe  making  no  difpoiiiion  thereof}  her  executors  ihould 
have  it. 

3.  If  one  devife  that  B.  Jhall  have  20/.  at  marriage  or  11  years^  S.  P.  by 
if  B.  die  before  her  executor  fliall  take.     But  otherwife  if  the  be-  ? ^f^g^ift 
queft  had  been  to  B.  to  be  paid  at  her  marriage  or  2i  years  of  age,  .lU.  129.  * 
for  that  in  the  laft  cafe  it  is  a  duty  prefently.    Per  Williams  and  Mich,  n 
Yelverton  J.  D.  59.  b.  pi.  15.  Marg.  Mich.  3  Jac.  B.  R.  cites  Br.  -I^^ 
Devife  27. 

4.  A  devife  of  100/.  to  his  daughter  when  Jhe /hall  marryj  or  to  his  aVent.  342. 
fonwhenhejballbeofagej  smdthey  die  before '^  in  fuch  cafes  their  ex-  '^^^'  *9 
ecutors  fliall  not  have  die  monev  but  it  is  a  lapfed  legacy,  other-  cioberie's 
wife  if  the  devife  were  to  them  to  be  paid  at  their  full  ages,  and  they  cafe.  S.  P 
die  defore  that  time,  and  make  executors  ;  there  the  executors  may  *"*  Chan. 
recover  the  legacy  in  the  fpiritual  court.  Godb.  182.  pi.  259.  I^q  ^^^ 
Mich,  o  Jac.  C.  B.  Anon. 

5.  If  a  man  devife  100/.  to  the  eldeft  fon  when  his  fecond  fin  Jhall 
emu  to  the  age  of /even  years,  and  he  dies  before  he  accompliflies 
this  age,  yet  it  is  clear  the  eldeft  fon  fliall  have  this  lool.  when 
the  time  prefixed  fliall  happen  by  eiRuSIon  of  time.  Per  Croke  J. 
2  Bulft.  126.  Mich.  ix,]zc. 

6.  Devife  to  ^.  aitd  if  he  dies  before  he  come  to  21  yearsy  I  make 
it  to  n^  executors.  A.  dies  before  21,  yet  it  fliall  not  go  to  the  ad- 
tniniftrator  of  A.  2  Bulft.  123.  Mich.  11  Jac.  Roberts  v.  Robert. 
Adjudged  per  three  juftices  againft  Doderidge. 

7.  A  legacy  was  given  to  a  feme  covert  to  be  paid  to  her  i%  months 
oftiT  the  death  of  the  teftator  ;  Jhe  died  within  that  time ;  adjudged 
ttat  her  huflxuid  and  not  her  daughfer  was  entitled  to  diis  legacy, 
becaufe  the  wife  had  an  intereft  in  it  before  the  time  of  payoient, 

ud 
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and  fuch  intereft  which  he  might  have  releafed*  i  Roll*  Rep.  1344 
Mich.  17  Jac.  fi.  R.  Anon. 

8.  If  a  legacy  is  appointed  ta  he  paid  after  the,  death  fftheexectd6r% 
and  the  legatee  dies  before  the  executory  it  is  loft.  Wentw.  OflF. 
Executors  240.  quotes  Swinboum. 
[  37^  J  ^  A.  devifed  lool.  to  B.  thus,  viz.  50/.  in  one  nwnth  after 
the  expiration  of  his  apprenticefljipy  and  50  A  within  one  year  after 
the  expir^tioti.  B.  died  after  the  month,  but  within  the  year.  De^ 
creed  the  fecond  50 1.  to  the  adminiftrator  Krf*  &•  with  damages.  2 
Ch.  R.  25.  21  Car.  2.  Rowley  v.  Lancafter. 

10.  A  legacy  was  devifed  to  a  daughter  to  be  paid  out  of  landt 
mortgaged  to  the  teftator.    The  mortgage  became  forfeited  in  tejlator^s 
life'timi'i  and  it  was  therefore  infifted  that  neither  the  heir  or  exe* 
cutor  of  the  mortgagor  were  bound  to  pay  the  money ;  but  decreed 
the  money  to  be  paid  to  the  hufband  and  adminiftrator  of  the  daugh- 
ter, ((he  being  dead)  or  the  defendants  to  be  fore-clofed,  and  that 
the  hufband  was  well  intitled  to  the  legacy.     Fin.  R  91.  Hill.  25 
Car.  2.  Clarke  v.  Knight,  Baker  &  al'. 
Tetitieemt       n,  Devife  of  100 7.  to  A.  at  21,  and  if  A.  die  under  age^  B.  and 
KUcy*S!?"  ^  ^''  thefurvivors  of  them  to  have  it.  B.  dies,  then  C.  die$>  living 
noc  beea      A.  A.  dies  under  2i.  Decreed  that  C's  adminiftrator  (hall  have  the 
ITMUble      lool.  though  C.  died  before  the  contingency  happened*     Vent.  347. 
:Sir:v":S 'T""- 3»  Car.  2.    Anon. 

C.    See  1  Vern.  R.  759.  S.  C.  cited  in  the  cafe  of  Piabury  v.  Elkin. 

12.  A  devife  of  100 1.  to%  S.  at  the  age  of  2I)  and  ^ he  diet 
before  then  y.  N.  and  A.  Jo.  or  the  furvivor  of  them  to  have  ity 
y.  N*  and  A,  B.  died  in  the  life^time  of  J.  S»  and  before  he  was  of 
age,  and  then  J.  S.  died  under  age.  Decreed  that  dre  adminiflra* 
tor  of  J.  N.  who  furvived  A.  iB.  fhall  have  it,  though  his  inteflate 
died  before  the  contingency  happened.  2  Vent.  347.  Trin.  32  Car.- 
2.  Anon. 

13.  Copyhold  furrendered  on  condition  to  pay  200/.  to  A.  at  21  j 
and  ifjhe  die  before  21  without  heirs  of  her  body,  then  to  the  furren- 
deree.  A.  dies  before  21,  leaving  a  fon;  decreed  the  200I.  to  be 
paid  to  the  fon,  and  the  lands  to  ftand  charged  therewith.  2  Chan. 
Rep.  214.  33  Car.  2.  Rofe  v.  TiUier. 

s  Chan.  14.  Term  limited  by  a  fettlement  to  raife  portions  for  younger  cbil"  - 

Reg.a86.     dren  payable  at  21  or  marriage.     One  of  them  dies  under  2i,  and  I 

unmarried.    Her  portion  fhall  not  be  raifed  for  the  benefit  of  the  ' 

^dminiftratrix.     Ocherwife  if  die  portion  was  to  be  raifed  out  of  a 

fsrfonal  eftate.    Vern.  204,  205.  in  pi.  201.  Mich.  1683.  Lady! 
oulet  V.  Lord  Poulet. 


S.C.  cited  15,  Devife  was  to  B.  when  Jbe  fhall  attain  the  age  of  21^  9r  hi 

190!^  ^f^^^*^  which  Jhall  firft  happen^  the  fum  rf  500/.  to  be  paid  her  • 

f^ysitwas  with  intereft.    The  daughter  dies  under  age  and  unmarried,  her 

decreed  adminiftrator  had  decree  for  principal  and  intereft.    North  Ld.  K. 

'^^fniftnitor  ^"^^  pronounced  a  reverfal  of  the  decree,  but  being  much  pre&d 

Ihottid  have  that  teftator's  intention  wouM  be  clear  in  the  proofe,  he  fufpended 

it,  but  that  it  to  hear  the  proofe.    2  Chan.  Cafes  155.  Mich.  35  Car.  2.  Lam« 

Jr.?:^"  J«i  V.  Clobcrry. 

Mxpt^tfirii  ti^  B.  Jbould  hsvt  bun  ii,  and  that  this  was  confirxoed  OQ  an  appeal  to  the  Honfe 
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«f  LortlS)  thottgh  Lord  Nottingham  for  fometirae  doubted  if  it  fliotild  not  be  paid  prefently.    But 
it  was  (aid  that  was  but  an  invention  to  encourage  admin iftration.     ■  Decreed  per 

Finch.  C.  2  Vent.  34a.  Clobenriescafe.— — — 1  Freem.  Rep.  24.  pi.  16.  Cloberry  v.  Lampcn* 

'       *  It  is  legacy  vefied,  becaufe  it  carried  ?ntereft.    %  Vern.  673*  Staplecon  v.  Cheele.   ■■  ■■  pQbt 
prec.  318.  S.  C.       I     G.  Equ.  Rep.  76.  S*  Ct  h  Skin^  147.  pK  i9.feeins  to  be  S*C, 

16.  Legacy  to  an  Infant  to  hind  him  apprentice^  he  dies  before  he  »  Freem. 
is  of  a  competent  age  to  be  placed  out.    it  (hall  go  to  his  executor  ^^^'^^^ 
or  adminiftrator.     Vern.  Rep.  255.  pi,  247.  Mich.  1684.     B<u-  AnonJ 
low  V.  Grant.  s.  C.  Jr 

S.  p.  re« 
fol?ed« 

17.  A  iiference  allowed  by  Ld.  Keeper  between  a  devife  of  500 1,  f  -^yg  1 
to  one  to  be  paid  at  her  age  of  21  or  marriage,  there  it  is  due,  \^J[\^^^  ^ 
though  (he  died  before  21.  and  where  500 1.  is  devifed,  if^  ox  when  414.  Anoq^  * 
Jhe  comes  to  21.     2  Chan.  C?ifes  155.  Mich.  35  Car.  %.    Lumpen  s.  k.— To 
v.*  Cloberry.  ^u^'^% 

4  tat  age  oj 

^r,  it  goes  to  the  executors*    2  Vent.  342.  S.  C. 
But  if  in  either  of  tbefe  cafrs  the  teflator  had  given  imerffl  fnm  bis  tLabf  this  would  be  an  ex* 
plxnation  of  his  intent  to  make  the  legacy  and  interest  ve((ed,and  confequently  would  not  lapf^ 
and  this  been  fettled  in  Cloberry's  cafe,    a  Vent,  in  Yates  v.  Fettyplace>  and  feveral  other  cafes^ 
Ch.  Free.  317.  Supleton  v.  Chevies. 

•  * 

18.  A  fum  of  money  is  devifed  out  of  lands  to  be  paid  at  a  future  *  Ch.  Hep. 
day }  th^  teftator  dies ;  legatee  dies.  '  Adminiftrator  of  legatee  f^'/y^'^Q^, 
fball  have  jt.    Cited  pen  Ld,  Keeper.    %  Vent.  367.  Pafch.  1  Jac,  nett.Il-  ' 

in  Ld.  Pawlet*s  cafe,  Qpdb.  i8it 

pi.  259* 

S. p.  >'  .^a  Vern.  R.  424.  Jackfon  v,  Farrand.  S.  C.  ^  ■  ■!  Vern.  R.  508.  Cave  v.  Cavt* 
Where  it  was  devifed  cuf  of  a  truji  tfitxtt  yet  goes  to  the  adminiftrator  it  being  to  carry  tnUrtJk 
immediately.  .  t-It  is  a  (landing  rule  in  this  court  that  where  a  portion -^r  legacy  is  to  be 
paid  mt  of  landi  at  fucb  a  tlmfy  or  at  fuch  an  age,  if  legatee  dies  before  -the  day,  the  legacy  19 
funk  in  favour  of  the  heir,  but  if  it  is  to  be  paid  out  of  the  ptrfwud  efiatt  it  veils  immediatel/ 
and  is  not  to  be  deveiled  by  dying  before  the  day  of  payment,  e  Mod*  106.  Mich*  1  \  Geo.  in 
cafe  of  Bateman  V.  Roach.— —S.  P.  fo  if  it  was  out  of  a  term  for  yean,  Ch,  Prcc.  318.  in  Iho 
cafe  of  Stapletun  v.  C heals,  i  G.  Equ.  R.  76.  S.  C.'^vln  fuch  cafe  the  portion  (hall  fmk,  and 
that  as  well  for  the  benefit  of  an  hcsnsfinui  as  of  an  hasres  natus  ;  for  the  former  is  fubftituted 
{>y  the  teftator  in  the  place  of  the  latter,  and  the  true  reafon  is«  that  the  legacy  being  given  as  4 
portion,  when  the  child  dies  before  the  portion  is  payable  there  is  no  occafion  for  it,  and  equity 
will  not  countenance  the  loading  of  an  he'ir  for  the  benefit  of  an  adminiftrator  \  pec  l9d.  Com^ 
miflioner  Jekyll.  a  Wm&'sRep.  276,  277.  Pafch.  1725.  Jennings  v.  Loolu,  ;m(l  citpd  (h;  qifp 
of  Yates  v.  Fetty  place. 

^o  being  charged  upon  lands  and  being  for  a  forfhn^  though  n^t  by  exprefi  ^ords  mentioned  tC| 
he  for  a  portion,  yet  if  it  affears  to  befi  in  fa£l,  it  (hall  fink  in  the  land,  a  Wms's  Rep*  %^^f 
ut  fup. 

But  if  a  legacy  be  cbargeabU  as  well  upon  the  perfmai  as  real  tflatt  thf  n  fb  muCh  thereof  as  tb^ 
perfonal  eAate  will  extend  to  pay  (hall  go  to  the  executors  or  adminiftrators  of  the  child  s  but  whera 

't  is  a  charge  only  upon  the  land  it  is  otherwife.    a  Wms's  Rep.  278.  S.  C.    S.  C.  cited  Arg, 

^  Wms's  Rep.  (6ti)  and  afterwards  per  Lord  Chancellor  King  (612)  Trin.  173 1.  who  faid  & 
'  bad  looked  into  ^his  cafe  and  the  cafe  ofYATE  v. Petty*  place  above,  and  that  thofe  authorities 
Ihcw  that  there  1$  no  difference  where  the  real  as  well  as  the  perfonal  eftace  is  charged  ;  for  in 
fuch  cafe  as  far  as  the  executor  or  adminiftrator  claims  out  of  the  latter  he  (hall  fucceed 
^uccrditig  to  the  rule  of  that  courr,  where  tbefe  things  are  dtttrmnabky  even  though  the  infant  legateo 
dies  belore  the  time  of  payment,  but  as'  far  as  the  legacy  is  charged  upon  the  land,  fo  for  it 
Aall  on  the  legatees  dying  before  the  legacy  becomes  payable,  fmk.  And  this  bemg  therulo 
ivbich  has  of  late  yniverfaUy  prevailed  be  the  l-'^atte  a  child  or  ajiranger,his  lordfhip  faid  it  would 
be  of  thq  mo(^  dangerous  confequence  and  diitnrb  a  great  deal  of  property  for  him  to  break  into 
it,  and  decreed  accordingly  in  the  principtl  cafe  with  regard  to  the  legacy  charged  upon  land 
Myable  at  25,  hefm-e  which  age  the  legatee  died*  a  Wms's  Rep.  (69a.}  (609.)  (6x2.)  Trin.  173  tt 
'p.  of  Chandos  vJ^JTalbot. 
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A%  devifed  xool*  f*  B.  fo  ftf  pdi  Sep/temhtr  19,  l668y  mii  charged U  ot  /<i«/  Jtvtfedi^  J,  S,  B*  4icd 
before  the  day»  yet  it  fliallgoto  B's  admioiftrator.  Fin.  R.  iix.'HUl.  %$  Car.  2.  Innocent  v. 
Taylor. 

Ld.  e.  Talbot  faid,  the  cafe  of  Smell  v.  Dee  weighed  but  little  with  him  ;  for  firft,  he  did  not 
think  it  well  reported  ;  and  2d)y,  the  reafon  feems  idle.  For  why  may  not  an  unceftatnty  be 
tranfmiilihle  as  well  as  a  certainty  though  perhaps  not  fo  beneficial.  Cafes  in  £qu.  in  Ld.  Tal- 
bot's time  124*  Trin.  X735«  in  cafcof  King  v.  VVithers. 

T^  court         ig.  A.  dcvifed  to  J.  his  daughter  looo/,  for  her  portion  charged 

this  cafe  "^^'^  ^"^  '^  be  paid  at  twenty-one  or  marriage,  and  further  willed, 

diii«red  that  in  cafe  his  fon  ihould  die  before  twenty-one,  or  without  iflue 

ftfom  that  then  he  gave  the  lands  to  W.  R.  his  uncle  and  his  heirs  he  making 

Rivers  V.  ^P  ^^^  daughter's  portion  2000 1.  J.  died  an  infant  unmarried  and  af- 

Ld.  Derby,  terwards  the  fon  died  without  iflTue.  The  court  took  it  that  the  ad- 

For  inthat  miniftrator  of  J.  the  daughter  was  not  intitled  to  any  part  of  the 

^^ailiJdi^  2000I.  and  that  the  judgment  in  Ld.  Pawlet's  cafe  goremed  this 

fw  paymaiu  Cafe ;  and  (aid,  that  it  appeared  diat  the  intention  of  the  teftator  was 

but  in.|hi8  that  it  fliould  be  for  a  portion,  and  it  is  exprefsly  called  a  portion  in  the 

*^en?was  *^^'U  ^"^  ^^^  *^  *s  "^  pcrfonal  legacy,  but  money  td  be  raifed  out 

expi^tSlyto  of  the  rents  and  profits  of  elands,  and  difmtfled  the  biU  as  to  fo 

'  be  at  much  as  concerned  the  200CL     2  Vern.  92.  pi.  88.  Mich.  168S. 

twenty.       Smith  V.  Smith. 

one  or 

marriage,    t  Vern.  92.  Ibid. 

♦[380] 

N.  Ch.  R.         20.  A.  charges  lands  with  6000I.  for  the  chiM  his  wife  was  prive^ 

•V^Wood^*"^  iiw»/  enfeint  of,  if  a  daughter,  vr'ith  claufe  of  entry  for  non-'pay^ 

S.'-P.  m€nt\  a  daughter  is  born  but  died;  bill  by  adminiftrator  of  the 

daughter  was  difmiiled^    2  Vern.  208.  Hill.    1690.  Norfolk  r. 

Giferd. 

Oodb.  i8*         21.  Legacy  given  to  A.  whenjhejhall  attain  the  ageofiwenty^om 

*•  **"*T*     years.     A.  dies  before  twenty-one ;  this  is  a  lapfed  legacy ;  this 

5.^^/  ^      court  has  fcveral  times  made  urained  conftru<SHons  of  wills  to  help 

infants,  but  never  to  help  an  adminiftrator.    N.  Ch.  R.  193.  HilL 

Vac.  1 69 1.  Taylor  v.  Wood. 

22.  A.  devifed  lands  to  B.  on  condition  topay  the  feveral  legacies, 
which  he  had  bequeathed  to  the  feveral  perforis  named  in  his  will, 
by  which  he  gave  one  legacy  to  J.  D.  when  Jbejhould  attain  and 
come  to  the  age  of  twenty-one  provided  if  B,  fail  of  payment  the 
iegatees  or  fuch  of  them  whofe  legacy  fliould  not  be  paid  mgbt  en- 
ter and  detain  till fatisfied  \  J.  D.  before  twenty-one  died ;  decreed 
a  lapfed  legacy  and  not  a  prefent  devife.  N.  Ch.  R.  193.  HiU.  Vac. 
169J.  Taylor  v.  Wood*  ... 

K.  Ch.  R  23*  A  portion  devifed  to  a  child  with  interejl^  but  not  to  be  paid 
cuAerry  7.  *^^  Payable  until  the  child  attains  twenty-one  ]^ears  or  was  mairied. 
Lam]^.  *  The  child  dies  under  twenty-one  and  unmarried ;  decreed  the  pmr-- 
6.  P.  de.  fion  to  the  adminiftrator.  Per  Jefferies  C.  Vern.  462.  jd.  44OU 
^i^j     Trin.  1687.  Collins  v.  Metcalf, 

affirmed  in       24.  Where  a  feme  covert  has  a  power  referred  to  dtfpofe  by 

Doroo         lafl  will  or  writing  and  (he  makes  her  will  and  difpofes  and  tiie 

^^^^  hufband  fubfcribes  his  approbation,  in  fuch  cafe  die  periba^  to  whom 

Ihe  gives,  is  not  legatee  but  nominee^  and  if  he  dies  l^ore  the  wiftt 

it  is  not  like  a.  legacy  which  is  thereby  lapfed,  b6t  it  is  only  cte 
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cxecudott  of  a  truft  and  the  executors^or  adminiftrators  fliall  take* 
Abr.  Equ.  Cafes  296.  Mich.  1700.  Burnet  v.  HoJgrave, 

25.  A.  having  entailed  bis  land  on  his  fin  fubjg£l  to  a  mortgage^  hj 
will  devifts  his  Uafihcld  and  perfinal  eflate  ta  pay  his  debts  and  //- 
gacitS'i  and  directs  if  his  perfinal  eftate  ss  applied  to  pay  the  mortgage^ 
it  Jb&uld  hi  kept  $nf$ot  to  make  good  the  daughter* s  portion^  and  give f 
her  ^OOOL  to  be  paid  at  twenty "One  or  marriage^  if  married  with 
conient,  if  not  but  lOOol.  Jhe^  died  at  fix  years  of  age.  The  por- 
tion fliall  not  be  raifed  for  the  benefit  of  her  admintftrator.  2  Ver2i« 
416.  pi.  380.  Hill.  1700.  Yates  V.  Phetti place. 

26.  A.  devifcd  300/.  to  B.  but  wy  will  is  that  B.  give  it  to  C.  at  2 Vera.  466* 
B.'s  death  or  fooner,  if  occafion  be  for  her  better  preferment.    B.  ^»  C. 
died  before  A.,  living  C.  then  A.  died  ;  and  at  fixteen  years  of  age 

C.  died.  It  is  not  a  lapfed  legacy^  but  C's  adminiftrator  (hall  have 
it,  B.  being  only  as  a  truftee.  Ch.  Prec.  200.  pi.  192.  Trin.  1702. 
£ale8  V.  England. 

27.  A  legacy  is  bequeathed  to  a  mother  Ar  maintenance  of  her 
child ;  though  the  child  dies  the  mother  fliall  have  the  legacy.  Per 
Ld.  Wright.  Ch.  Prec.  219.  Pafch.  1703.  in  cafe  of  Buflmell  v. 
Parfbns. 

28*  A.  devifed  lands  to  B.  in  fee,  and  adds,  but  it  is  nt^ivillne"  An^.fW. 
.  verthelefi  that  B.  pay  out  of  my  lands  fo  devifed  600  /.  200 1  to  Gat  '^^^  ^^'^' 
her  age  of  2iyto  D.  200I.  at  his  age  of  21,  to  E.  200I.  at  his  age  ^^n^rT* 
of  21,  and  4/.  fer  annum  for  maintenance  un:il  they  come    to  aco/.  iortr 
twenty-one  and  their  *  pprtions  paid.     C.  died  under  age  of  twen-  ^^''"'ifj 
ty-one.  Nothing  vcfts  until  flie  attains  twenty-one.    a  Vern»6i7.  /T»^/.^/wrV 
Mich.  1708.  Carter  v.  Bletfoe.  tions:  b. 

died  befortt 
twenty-one.    C  itiarried  and  died  hcfore  twenty-one,  leaving  two  children' 1  Ld.  Cowi>er  difw 
Rilfled  Che  hofband's  bill  both  as  to  the  zoo  1.  and  nlfo  as  to-the  loo  l.  hecaufe  there  iverenot  word) 
that  veiled  any  intered  before  twenty  .one,  as  to  the  lool.  that  was  governed  by  the  other  lega^ 
cies.    Ch.  Prec.  267.  S.  C  G.  Equ.  R.  i  x.  S.  C.  *  F  9  8  I  7 


Chancellor  this  is  a  lapfed  legacy,  and  fhall-not  go  to  the  executors   marriage 
of  the  children ;  for  the  diverftty  is  where  the  bequejl  is  to  take  effe^'  [^  ^^  ^^^^ 
at  a  future  time^  and  where  the  payment  is  to  be  made  at  a  future  ccutor^ 
time*     And  though  it  was  objefted  by  Sir  Thomas  Powis  that  and  (he 
Ais  difFered  from  the  cafe  where  a  man  devifed  lool.  to  J.  S,  at  ^^^  'Jcfor^ 
bis  age  of  twenty-one  becaufe  it  is  a  contingency,  whether  he  i!,"fcTic- 
attain  to  that  age  5  but  the  expiration  of  the  ten  years  isrinevitable  j  gacy,  per 
yet  the  Lord  Chancellor  anfwered  that  wherever  the  time  is  an-  ^^^^^^^^^s*- 
nexed  to  the  legacy  itfelf,  and  not  to  the  payment  of  it,  if.tbe  lega-  i*^6.^i!^ 
tec  dies  before  the  time  of  payment,  it  is  a  lapfed  legacy  in  that  i>cns  v. 
cafe.     2  Salk.  415.  pi.  2.  Mich.  6  Ann.  Smell  v.  Dee.  *  Roberts 

^  ^  *  *   *  ...  '    ■   Devif» 

01  )i  te^cy  to  A.  •  at  twenty^ne  or  to  he  tutd  afnafnty-cfie  is  the  fame,  per  Wright  Keeper,    t  Vem, 

417, Garth.  52.         ■   Le.  277. f  Lidy  Lodge's  cafe f  S.  p.  aj^reed  and  S.  C. cited 

Ch.Prec»3i8.  Stapleton  v;  Cheales.  *  ■ .  Q.  Equ.  R.  76.  5.  C.-t— -#LiJ.  C.  King  faid  that 
t{ii5  feemed  a  very  flight  and  fupci-ficial  diverfity  and  though  it  had  been  eftaWirhed  in  the  fpw 
niual  court  a%to  legacies  out  of  a  perfonal  dftate  it  defervd  no  favour  where  charged  on  land 
Trio.  1731.  a  Wow's  Rep.  6ia.  D.of  Chandos  v.. Talbot. ——In  thefirft  cafe  it  will  lapfe, 
to  IMC  in  tte  Uit.    Vent.  342.  Trio.  19  Car.  a.  Cloberries  «afi»-«^.«.r«r  Cowp«r  C.  s'  P. 
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X  Vern.  6<o i  it  Chan.  Rep.  15.  if  Car.  i.    Rowley  ▼.  Lancafter.  S.  P.         ■  But  wheri 

in  the  cloie  of  the  will  was  added»  i/  any  legaU*  die  hefme  bis  Itgacy  it  payable  the  JameJbaUgo  t9tbt 
hrcibtrs  andJiJUn  of  fuch  legatee^  it  was  held  no  lapied  legacy  out  (huuul  go  over*  %  Vem.  37}. 
Darrel  v*  Molcfwortli.        a  Vem.  611.  Ledfom  v.  Hickman.  S.  P.  ^ 

• 

30*  One  being  poirefled  of  a  very  conftderable  peribnal  eftate,  part 

in  Jamaica  and  part  in  England,  and  being  himfelf  redding  in  Ja* 

maica,  made  his  will,  and  ther^  feveral  executors,  ibme  for  his 

eftate  in  Jamaica,  and  others  refiding  in  England  for  his  eftate  here, 

and  amoneft  other  things  devifed  in  thefe  words,  viz.  I  give  andbe* 

fueath  t$  /•  S.  now  under  the  cufi^dy  ofR.  D.  the  fum  ^2000  L  at 

the  age  of  twenty 'one  yeetrsy  to  be  paid  by  my  executors  in  angland^  and 

devifed  all  the  reft  and  refidue  of  his  eftate  to  the  plaintiiF  and 

died ;  J.  S..  having  attained  his  age  of  eighteen  made  his  will,  and 

thereby  devifed  this  legacy,  and  all  his  eftate  to  the  defendant;  and 

my  Lord  Chancellor  held  this  a  lapfed  legacy.    Abr.  Equ.  Cafes 

295.  Trim  1 7 10.  Onflow  v.  Soudi. 

In  this  cafe       31.  A.  wills  all  his  real  and  perfonal  eftate,  &c«  to  his  wifey  and 

*'  A^Jr'       niade  her  executrix,  provided  Jhe  died  without  ijfue  by  A.  that  80 i 

over  *lmt    fi^^  remain  to  C.  after  her  deaths  C.  died  in  the  life  of  the  wife; 

a  contin-     adjudged  according  to  the  cafe  of  2   V^ent.  374*   and  contra  to 

gent  or       Swinb.  462,  463.  that  the  legacy  was  good.     2  Vern.  758.  766. 

'^Z.   Trin.  I7i«.  Pmbury  v.  Elkin? 

which  being  fulfilled  by  'death  of  the  wife  without  ilTue  the  devife  over  may  cake  place,  at 
a  mw  original  dtvife  and  4ioi  as  a  remainder^  per  Ld.  Cowper  Ch.  Prec.  485.  S.  C.  ^  ■  ^■Wins's 
Rep.  563.  pi*  164*  S.  C. 

MS.  Rep.     .  32.  The  principal  point  debated  in  the  cafe  was,   That  Ellis 
xylll*       Terrell  by  his  will  in  17 15,  inter  al'  devifed  to  his  brother  Nicholas 
Smith  V.      Terrell  and  C^riflopher  Haines  one  annuity  of  200  L  a  year  iJTuing 
Vaughan.     ^ut  of  the  exchequer  in  truft  that  they  Jhouldpay  the  fame  from  ttme  to 
T  282  J  time  unto  his  Jijier  'Rebecca  Faughan  wif^  if  the  defendant  Gwyn 
Faughanfor  her  lifcy  and  after  her  deceaje  that  they  Jhould  affign  the 
fame  unto  and  for  the  ufe  of  all  the  children  of  hisfaidftfter  equally 
to  be  divided  amongfl  them^  and  if  J}>e  Jhould  leave  but  one  child^  then 
that  they  Jhould  affign  all  to  that  one  child.     And  declared  the  faid  an- 
nuity y^r  hisfeparate  ufe.     And  teftator  lii^ewife  devifed  another  ex-^ 
chequer  annuity  of  Sol.  a  year  to  the  fame  trufiees  tn  truft  to  apply 
the  fame  to  the  maintenance  and  education  of  his  niece  Rebecca  Paugban^ 
until  Jhe  Jhould  arrive  at  her  age  of  twenty-one.     And  after  (he 
ihould  arrive  at  her  iaid  age,  then  in  truji  to  afftgn  the  faid  annuity 
to  his  faid  niece^  her  executors  and  admini^rators.     Teftator  made 
his  brother  Nicholas  T*.  and  Haines  executors  and  bis  brother  Nicho^ 
las  and  filler  Vaughan  refiduary  legatees.     Teftator  died,   and. 
Rebecca  Vaughan  the  niece  died  before  twenty^one  intejiate^  and 
Rebecca  Vaughan  the  filler  likewife  died  without  leaving  any  child 
living  at  her  deaths  and  having  never  had  but  one  child  (viz.)  Re- 
becca the  legatee  of  the  Sol.  a  year,  and  who  died  an  infant  as 
before. 

Two  queftions  were  made,  Firft,  Whether  the  50 1.  a  year  an- 
nuity vefted  in  Rebecca  the  niece,  vefted  in  her  fo  as  to  go  to 
her  reprefentative,  or  was  lapfed  by  her  death  and  fell  into  the  re- 
iiduum  of  teftator^s  eftate.  And,  2dly,  as  to  the  200 1.  a  year  an- 
nuity given  in  truft  for  the  mother)  whether,  the  reverfionary  in- 
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tereft  in  that  after  the  mother's  deceafe  veftcd  in  the  daughter  % 
during  the  mother's  life,  or  was  likewife  lapfed  into  the  refiduary 
cftate  upon  the  mother's  leaving  no  child  at  her  death. 

As  to  the  firft  queftion  upon  the  50 1.  a  year  to  the  niece  it  was 
veiy  little  debated  and  given  up,  that  it  was  a  veiled  legacy  in  re- 
ined of  the  profits  given  for  the  maintenance,  &c.  of  the  legatee 
during  her.  infancy,  &c.  and  <5ompared  to  the  cafe  of  a  legacy  given 
at  twenty«one  and  intereft  given  in  the  mean  time. 

But  the  other  queftion  upon  the  200 1.  was  much  debated,  and 
his  honour  after  argument  held,  that  it  wsis  lapied,  and  did  not  veft 
in  the  daughter,  but  was  merely  contingent  during  the  mother's  life^ 
and  that  the  time  of  her  death  was  the  time  when  the  children  were 
to  take,  for  that  the  will  is  clear  that  teihtor  intended  his  ilfter^s 
children,  ir  more  than  one,  ihould  take  as  tenants  in  common,  and 
if  but  one  at  her  death,  then  that  one  to  have  all,  whereas  if  this 
were  to  veft  in  the  children  that  might  be  in  the  mother's  life*  , 

time,  then  it  would  follow  that  their  ihares  v^uld  go  to  their  re- 
prefentatives  in  cafe  tliey  died  before  their  mother,  when  yet  if 
there  was  but  one  livbg.  at  the  death  of  the  mother,  that  child 
was  to  have  the  whole,  and  therefore  the  diviiion  muft  be  at  the 
deaidi  of  the  mother  amongft  die  children  as  they  ihould  then  hap- 
pen to  be,  and  that  is  making  the  words  of  the  will  conflftent  in 
cv«y  part 

Tnat  the  expreJ&on  of  leaving  childreri,  &c.  has  always  been  un* 
derftood  leaving  at  the  death  of  the  party,  and  not  to  leaving  gene- 
rally. 

That  there  is  no  poffible  way  to  preferve  a  tenancy  in  common 
to  all,  anc^yet  the  whole  to  gp  to  one  only  child  that  ihould  fur- 
vive  the  mother,  and  therefore  holds  that  no  child  was  to  take  but 
fuch  as  was  living  at  the  death  of  the  mother,  and  in  this  caie 
there  being  none,  the  remaining  intereft  in  the  annuity  is  to  be  con- 
iidered  as  undifpofed  and  to  fidl  into  the  refiduum  of  teftator's 
eflate.  Holds  the  annuity  here,  being  given  to  truftees  makes  no 
dii&rence. 

Nota,  That  a  reverfionary  intereft  may  veft  immediately  and  f  ^91 1 
be  tranfmifTable  to  reprefentatives  was  cited  Corbett  v.  Palmbr.  L  J  J  J 
a6  Feb.  1734.  before  Ld.  Talbot,  where  the  cafe  was  that  John 
Corbett  by  his  will  gave  feveral  fpecifick  legacies,  and  the  reiidue 
of  his  perional  eftate  to  his  wife  for  her  life,  and  directed  that  after 
her  deceafe  and  the  other  legatees  {Aid,  the  refidue  ihould  be  di- 
vided amongft  fix  perfons  named  in  bis  will,  and  two  of  them  died 
after  teilator  in  the  life  of  the  wife,  and  per  Ld.  Talbot  held,  that 
the  ihares  of  thofe  two  belonged  to  their  reprefentatives,  and  de- 
clared that  if  a  legacy  is  given  at  twenty-one  or  marriage  and  the 
legatee  dies  before,  in  that  cafe  the  legacy  is  gone,  becaufe  the 
condition  can  never  exift.  Otherwiie  whereupon  a  condition 
that  may  exift  after  the  death  of  the  legatee,  as  in  the  cafe  in 
2  Ventr.  347.  Anon*  Lee;itee  to  J.  S.  at  twenty-one  and  if 
he  died  before,  then  to  A.  d.  and  J.  N.  and  they  both  die  be- 
fore J.  S«  and  who  likewife  dies  before  twenty-ones    and  de- 
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creed  the  legacy  to  the  reprefentative  of  the  Turvivor  of  A«  B«  anj 

'   J-N. 

33.  Devife  of  lands  to  trujiees  in  fie  in  truft  within  Jix  years  after 
the  tejiator's  deaths  to  raife  and  pay  1500A  to  hit  daughter  ^A.  A. 
dies  Within  the  fix  years  5  the  1560  1.  fliall  go  to  her  adminiftratorf 
here  being  no  certain  time  limited  wheni  but  only  the  ultimate 
time  within  which)  it  (hall  be  r,aired*  3  Wms's  Rep.  1 19.  Hill. 
I731.     Cowper  V.  Scot,  &  al'. 

34*  One  by  his  will  devifes  that  all  his  delts  and  legacies  Jhall  h 
paid  by  his  executor  out  of  bis  perfonal  ejiate^  if  that  Jhall  he  ft^cieta^ 
but  if  noty  thfen  his  executors  within  twelve  months  after  his  death 
JhaUfcll  or  mortgage  fo  much  of  his  real  ejlate  as /hall  he  fufficient  for 
that  purpofe)  and  (inter  al'.)  gives  a  legacy  of  toooL  to  J.  S.  who 
dies  within. a  >Mr,  and  the  perfonal  e/late  is  no}  fufficient\  this  is 
a  vefted  legacy,  and  (hall  be  paid  to  the  executor  of  the  le«i« 
tee,  though  charged  upon  land;  for  the  words,  within  twelve 
months,  denote  the  ultimate  time;  but  the  executors  may  pay 
the  legacy  fooner,  3  Wms's  Rep*  172.  HilL  1732.  Wilfon  v, 
Spencer. 

.35.  If  a  legacy  be  given  out  of  land  to  f.  S.  payable  at  21,  and  J* 
S,  dies  before  21,  the  legacy  finks  ;  fecus  where  the  legacy  is  gven 
««/  of  the  perfonal  ejiale.     3  Wms*s  Rep*  138.  Pafch.  1732.  Gor- 
don V.  Raynes. 
MS.  Rep.         3^"  Michael  Terry  bjr  will  gives  to  his  nephew  Stephen  Terry 
Ifiich.  iju      and  his  heirs,  all  that  moiety  of  the  manor  of  Ilfield  in  the  county  if 
wtn  **         Southampton^  and  the  advowfon  and  right  of  prefentationj  fubjeit  to 
Terry'  the  fettlement  made  on  the  marriage  of  his  wifi^fo  as  the  f aid  Stephen 

Terry  and  his  heirs  do  and  fliall  within  thejpace  of  one  year  then  next 
afier  the  faid  manor  and  premiffes  *Jhall  come  $nto  pojpfion^  payy  or 
taufe  to  he  paid^  divers  furas  of  "money  to  divers  perions  hereafter 
tiamed,  and  particularly  to  his  executors  and  to  Elizabeth  Oads  and 
others  100 1,  each,  and  directs  that  the  faid  manor  and  premijjes  Jball 
he  charged  with  the  payment  ofthefami ;  and  after  giving  divers  pe- 
cuniary legacies,  gives  the  reji  and  refidue  of  his  real  and  perfonal 
ffiate^  his  debts  and  legacies  being  fir  11  thereout  allowed  and  dijcharged 
to  Thomas  Terry  and  the  faid  Steplen^  whom^he  makes  his  executors^ 
EJiz.  Oads  died  in  the  life  of  fixator's  wife  the  joinirefsy  who  died 
In       ^  and  plaintiff  as  reprefentative  of  Eliz,  Oads  brings 

ber  bill  againfi  Thomas  and  Stephen  to  have  her  legacy  drfum  of 
money  given  to  her  by  the  wH^  and  they  admit  affetSy  but  fay  and  in0 
that  this  was  not  to  be  paid  out  of  the  perfonal  eflatey  and  the  defen- 
dant Stephen  Terry  in/if  s  that  thisfum  of  money  is  not  to  he  raifed  at 
cllj  fhe  dying  in  the  lije-time  of  the  jointrefs  and  before  the  premjfn 
^dme  intA  bis  pojfeffion. 
^3^4!  Faaa.Qherly  tor  plaintifF  infifted  that  this  fum  ofmoneywasa 
vefted  intereft  in  Eliz.  Oads^  and  tranfmiflable  to  her  repretentative 
though  the  time  of  payment  was  poftponed,  which  was  merely  for 
the  convenience  and  benefit  of  the  devifee,  who  had  only  a  reverfioii 
In  the  life  of  the  jointreis ;  and  therefore  teftator  intended  that  he 
(^oi44  Jnot  ^y  it  during  her  life,^  apt  that  it  ftould  (ink  into  the  in- 
heritance 
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faeritance  if  Eliz.  Oads  fliould  not  furvive  the  wife,  or  that  it  fhould 
be  fub}e£l  to  any  contingency  at  all ;  that  this  was  fuch  an  intereft 
in  her  that  Ihe  might  have  releafed  it,  which  proves  that 'it  was 
tranfmiilablc,  and  that  from  the  nature  of  the  legacy  it  was  fo,  and 
relied'  upon  the  cafe  of  Kikg  and  Withers  determined  bj^ 
Lord  Talbot,  where  all  the  contingencies  did  not  happen  when  the 
parties  died^  yet  he  held  that  the  money  given  fhould  go  to  the  re- 
prefentative  though  to  be  raifed  -,  and  cited  the  cafe  v. 

Spsncer  in  1732,  where  a  fum  of  money  was  given  to  be  paid 
within  a  year  after  teftator's  death  charged  on  lands,  and  legatee 
died  withm  the  year,  yet  the  n^oneywas  raifed;  he  infifted  diat 
both  real  and  perfonal  were  liable  to  the  payment  of  this  money,  (b 
that  if  it  was  not  to  be  raifed  out  of  the  real  they  might  refort  to  the 
perfonal  eftate,  which  is  the  proper  fund  for  payment  of  legacies  i 
and  that  if  this  is  confidered  as  a  legacy,  there  can  be  no  pretence 
for  the  executors  not  to  pay  it. 

Attorney  General  and  Mr.  Brown  contra,  that  this  is  not  a  legacy, 
but  a  fum  of  money  charged  on  the  real  eftate ;  that  this  is  a  fund 
particularly  appropriated  by  the  teftator'  for  the  payment  of  this  nio- 
ney,  and  that  the  latter  words  do  not  amount  to  charge  the  perfonal 
eftate;    for  this  is  not  a  legacy;    and  therefore   if  plaintiff  had 
fued  defendant  in  the  fpiritul  court  for  this  money,  the  temporal 
courts  would  .have  granted  a  prohibition ;  that  though  by  the  rules 
of  the  fpiritual  court  which  are  tranfmitted  in  this  court  in  cafes  of 
legacies,  if  ^legacy  is  made  payable  at  a  future  day  and  legatee  dies 
b^re  the  day,  it  mall  furvive  to  the  reprefentative,  it  is  otherwife 
where  a  fum  of  money  is  payable  out  of  land ;  the  rulesr  of  the  com* 
mon  law  and  the  pra£tice  of  this  court  have  put  fuch  charges  oq 
real  eftates  upon  a  different  foundation ;   for  diis  court  confiders 
them  as  conditions  at  commoillaw  for  the  benefit  of  the  real  eftate, 
that  it  fhould  not  be  incumbered  with  remote  fums  of  money ;  and 
cited  Bright  and  Norton,  determined  by  Lord  Talbot,  where 
father  and  fon  who  was  tenant  in  tail  of  lands  which  had  been  fettled 
on  the  marriage  of  his  father  joined  in  a  recovery  to  cut  off  the  en-i^ 
tail  on  the  marriage  of  the  fon,^d  declared  the  ufes  thereof  to  the 
father  for  life,  remainder  to  the  fon,  &c.  and  there  was  a  term 
raifed  to  take  cffeSt  after  the  death  of  die  father,  in  truft  to  raife  and 
pay  the  fum  of  i  lool.  within  the  fpace  of  fix  years  after  the  death* 
of  the  father,,  with  intereft  at  5I.  per  cent,  till  the  iiool.  lhalll>e 
raifed*     The  fecond  fon  died  in  the  life  of  the  father,-  fo  that  the 
time  for  payment  of  the  money  was  not  come,  and  it  was  held  that 
the  money  fhould  ftnk  into  the  inheritance.     And  cited  alfo  the 
cafe  of  Duke  Chandois  v,  Talbot,  where  Sir  J.  D,  gave  500U 
to  to  be  paid  out  of  his  real  and  perfonal  eftate  at  the* 

age  of  25,  and  he  died  before ;  and  Lord*  Kijig  was  of  opinion  that^ 
it  fhould  not  be  raifed. 

Mr*  Brown  faid,  there  was  a  caufe  before  Lord  Talbot  cotim 
cemtng  an  appointment  of  a  fum  of  money  to  be  paid  out  of  land  af- 
ter the  death  of  the  father,  who  left  fcveral  children  unprovided  for^ 
there  held  the  money  fhould  not  be  raifed.    He  cited  [Carter  v^ 
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Bletsos,]  2  Vern.  617.  Yates  v.  pETTiPtACE  2  Vcrn.  ^16, 
417.  where  a  father  having  mortgaged  his  real  eftate  afterwards  en<» 
tailed  the  fame. 

And  per  Lord  Chancellor.  On  this  queftion  hath  been  variety 
of  determinations,  many  of  which  are  not  to  be  reconciled  to  one 
bnother^and  this  court  has  laid  holdofrmall  differences  to  reconcile 
one  cafe  to  another.  The  queftion  is,  whether  this  lool.  is  to  be 
raifed  out  of  the  real  or  perfooal  eftate  ? 

It  muft  be  admitted  that  the  general  rule  of  this  court  is,  that 
where  a  (urn  of  money  is  given  by  will  to  be  paid  out  of  the  real 
eftate,  and  legatee  dies  before  time  of  payment,  it  (hall  fmk  into  the 
inheritance,  and  that  this  is  fo  whemer  the  money  is  given  as  a 
portion  or  not;  but  it  is  faid  bythe  plaintifPs  coun&l  that  this  cafe 
falls  not  within  that  general  rule,  ift,  That  this  money  is  not  only 
charged  on  the  real  eftate  but  alfo  on  the  perfonal  eftate ;  but  diis 
will  not  ferve  the  plaintiflFin  the  prefent  cafe,  and  the  authorities  are 
againft  this  diftini^ion.  It  is  plain  it  cannot  take  place  on  this  will, 
JTor  the  money  is  not  made  payable  out  of  the  perfonal  eftate  for  the 
reafons  before  given,  but  was  charged  only  on  the  real  eftate,  but  if 
it  had  been  payable  out  of  the  perfonal  eftate  the  determinations  are 
ftrpnger ;  that  where  a  legacy  is  charged  on  land  and  peHbnal  eftatd 
it  ihall  to  far  partake  of  the  nature  of  a  fum  of  money  iituing  out 
of  land,  that  if  fhe  dies  before  time  of  payment  it  fhall  not  be  raifed. 
a  Vern.  416.  Jennings  and  Rock's,  DuKfe  of  Chandois 
AND  Talbot,  trouse  and  Abington. 

2dly.  That  it  is  vefted,  but  only  the  time  6f  payment  poftponed 
for  the  convenience  of  the  reverfioner.  As  to  that  the  diftin£tion 
between  annexing  the  time  to  the  fubftance  of  a  legacy  and  the  pay- 
ment of  it  is  not  allowable  on  legacies  charged  on  lands,  but  if  there 
Was  any  thing  in  that  diftinftion  the  words  of  the  will  will  not  war- 
irant  it,  for  here  is  no  gift  of  money  but  only  a  direction  to  the  de- 
Vifee  to  pay  this  money  when  he  fhall  be  in  pofTeflion  of  the  premif* 
ites  i  fo  that  this  is  not  like  the  cafe  of  an  original  gift  of  a  fum  of 
tjioney  and  where  the  time  of  payment  is  poftponed,  which  is  debitum 
in  praefenti  folvend.  in  futuro,  and  if  a  teftator  fhould  dire3  an  exe- 
cutor to  pzy  a  legacy,  as  this  is,  out  of  the  perfonal  eftate,  and  le- 
gatee (bould  die  before,  I  (hould  make  no  doubt  but  that  it  would  have 
peen  tranfmiilable ;  for  the  direction  of  payment  is  the  gift,  and  the 
time  of  payment  is  annexed  to  the  gift,  and  if  the  party  aits  before, 
it  is  lapfed. 

3d]y.  It  is  faid  that  the  time  of  payment  here  is  not  taken  from 
the  nature  of  the  legacy  or  the  circumftances  of  the  legatee,  as  in 
t^e  cafe  of  a  portion ;  but  there  is  no  difference  at  all  between  a 
^rtit)n  and  any  other  fum  of  money  given  generally  to  a  ftranger  by 
will ;  and  ih  either  cafe,  if  the  party  dies  before  the  time  of  pay* 
t^ent,  it  is  not  tranfmiilable. 

Another  diftin£tion  has  been  aimed  at  between  a  fum  tt  money 
to  be  raifed  by  will  and  by  deed,  but  that  diftindHon  has  been  ex- 
ploded, ^.d  the  cafe  of  King  and  Withers  did  not  goon  that 
aiftindioni  in  that  cafe  there  were  two  times  mentioned,  of  rather 
f  \Vo  things  to  create  a  tide  to  the  party, 
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Tkete  ^fm  a  time  of  vefting,  and  the  time  of  payment  was  die 
t^;e  of  21  or  oYarriage,  both  which  the  party  had  attained  j  but 
there  was  another  contingency,  which  muft  happen  before  the  por- 
tion could  be  raifed,  which  was  the  failure  of  ifliie  male  by  the' 
WotheTj  and  that  it  did  not  happen  till  after  death ',  but  the  foun- 
dation of  that  cafe  was^  that  the  time  of  payment  of  it  had  happened 
in  her  life-time,  though  the  contingency  had  not 

Here  is  no  contingency  but  the  time  of  payment,  and  that  is  the 
time  of  vefting,  for  nothmg  vefts  till  that  time.     As  to  the  cafe  of    . 
Wilson  and  Spooner,  that  differs  from  this,  for  there  the  legatnr 
was  veiled ;   there  was  a  particuliar  time  of  vefting,  but  the  tef-  T  ^g^  1 
tator  gave  the  party  time  to  raife  it,  but  there  was  an  abfolute      "^ 
gift  of  *it  before.    The  cafe  of  Bright' and  Norton  is  a  ftrong 
cafe,  but  what  I  ground  myfelf  upon  is^  that  the  diredion  of  pay- 
ment is  the  gift,  and  dying  before  here  is.  no  gift,  and  fo  difnuiled 
the  bill. 


(A.  d)     Legacy  Extindt.     In  what  Gafes. 

Jv  T   EG  AC  Y  is  extinft  by  taking  hont  for  it.      Ydv;  30.  Het.rt(J. 
A^  Mich.  I  Jac,  B.  IL    Godwin  v.  Godwin.  .•     gg"P°^_^ 

8  Mod.  328.  Cuband  v«  Dewiburf. 

2.  Where  ^tjiatute  of  limitation  was  pleaded  in  bar  to  a  legacy 
demanded  due  20  years  fmce,  Lord  Chancellor  held  that  a  legacy 
was  not  barred  by  the  ftatute,  nor  ever  had  been  io  held*    2  Freem* . 
Rep.  22.  pi.  20.  Trin.  1677.  Anoi).  ^ 

3.  A  fum  of  money  devifed  to  A.  to  difpofe  as  the  teftator  fhall  Vera.  224. 
cppoint  by  a  note^  who  dies  without  appointment ;  a  good  bequefl  to  ^t^o">«y-^ 
A-  Ch.  cafes  1^8.  Pafch.  23  Car.  2,    Martirt^r.  Douch.  SiUeSn. 

4.  Legacy  gtven  out  of  a  term  for  years  \  if  the  term  determines 
the  legacy  is  extin^%.   riih  Rep.  464.  Mich.  32  Car.  2.    Morgan  . 
V.  Morgan. 

5.  I  give  to  B.  500  /.  which  y,  S,  hath  now  in  her  hands  ofmine^  ^\^*  ^^ 
as  by  her  bond  appears  \  J.  S.  10  years  before  teftator's  death  dif-  Hi^Vit!* 
charged  the  bond ;  yet  the  legacy  was  refolvcd  to  be  payable  j  be- 

caufe  it  is  a  pure  legacy,  neither  leeatum'nominis  nor  legatum  debiti^ 
and  the  words  are  only  to  fhew  that  he  meant  the  legacy  fhould  be 
ats  certain  to  B.  as  he  could  make  it.  Raym.  335.  Mich.  31  Car. 
Z'  in  Cam.  Scacc.  Pawlet*s  cafe.  '        ^ 

6.  A  legacy  was  devifed  out  of  debts  due  in  feveral  counties,  and  And.S.P» 
they  were  all  called  in  before  the  teftator's  death,  and  yet  the  legacy  ^uJji3*HUL 
remained  good.     Cited  Raym.  335.  Mich.  31  Car.  2.  as  adjudged  xenn  i67t« 
in  the  cafe  of  Theobald  v.  Wynn*  in  cafe  pf 

Squibb  r. 
ChisMey,  aAd  (ayt  that  a  difference  was  taken  between  a  legacy  in  fwrnmis  mmmratis  and  a  fpfcifiek 
I^^y  i  for  in  the  firft  cafe  the  legacy  will  rjemain,  though  the  debt  ex  quo  be  paid  in,  bat  the 
ipBcifick  legacy  may  be  loft  by  being  altered.— —So  where  the  legacy  wasofmori  than  the  dck^ 
mu  of  which,  aneunted  to  s  yet  foch  fums  being  exprefsly  devifed»  and  there  being  aifets  both  of  the 
Vmia'Sp  and  alfg  of  tenor's  father>  who  dire^ed  the  like  fum  to  be  left  by  teftator  (who  was 


zu 
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his  father's  exeeoCorl  to  the  derifefy  it  wis  decreed  to  be  paid.    ^in.  R.  152.  Mich.  26  Car.  t. 
Petti  ward  v.  Pettiward  a  Wms*s  Rep.  33T.  per  Ld.  C.  King  Hill.  17*5.  in  cafe  of  Rider 

yh  Wager,  citet  Raym.  535.  Pawlet*t  cafe  and  Swinb.  Pan  Ap.  44,7. 9xid  a  Vera.  ^8i.    Dn» 
T.  Smitb* 

'7*  A  legacy  is  ^ven  to  he  paid  out  rffuch  a  debt ;  if  Ae  dd)t  fiub^ 
the  legacy  fails  alio.  2  Ch.  cafes  ii6«  Trin.  34  Car.  2.  Cidpep* 
per  V.  Auon. 

8.  J.  S.  devifed  land  u  C,  his  younger  fonby  a  fecond  venter  in 
tail  maUy  remainder  to  A.  provided  tf  the  land  Jbould  come  to  J* 
(his  eldeft  fon  by  a  firft  venter^  then  A.  or  his  heirt  Jhould  within 

four  months  after  the  eftate  fhould  come  to  him  or  them,  pay  lOOoU 
to  his  daughter^  or  in  default  the  truftees  in  the  will  named  to  enter 
and  raife  it.  J.  S.  dies;  C  enters^  levies  afine^  and  fuffers  a  reco* 
veryy  but  the  wife  of  J.  S.  having  a  jointure,  and  fiie  not  furren^* 
derine,  it  was  good  only  for  a  moiety.  The  wife  dies ;  J.  iiiSi 
then  u  dies.  Decreed  that  though  the  eftate  never  came  to  A.  but  to 
his  heirs^  and  though^  moietfonly  came  to  the  heiry  yet  the  whole 
r  2^7  ]  1 000 1,  was  a  leg^  lubfiffing  charge,  and  the  daughters  did  not 
claim  under  but  paramount  C.  and  therefore  there  was  no  apporti" 
$nment.  2  Vern.  359.  Mich.  1698.    Hooley  v.  Booth. 

9.  If  a  legacy  be  given  to  a  young  girl  when  Jhe  marries^  andjbe 
marries  hefore  Jhe  is  viri  fotens^ttie  mall  not  have  it;  for  it  muftbe 
intended  a  compleat  marriage;  per  Ld.  K.  Wright.  2  Freenu 
Rep.  244.  Hill.  1700.  in  cafe  of  Yate  v.  Fettyplace. 

10.  Devife  of  i500l.  to  A.  B.  and  C.  to  be  paid  at  their  refpec* 
five  marriages^  and  if  any  dicy  her  legacy  to  go  to  the  furvivors.  A* 
dies  unmarried ;  the  f oryivors  are  not  intitled  to  A*s  fhare  till  their 
refpe£live  marriages.  Per  Cowper  C.  2  Vern.  620*  pi.  556* 
Mich.  1708.    Moore  V.  Godfrey. 


(F.  d)'    Legacy  Lapfed. 
Where  it  Ihall  furvivc  to  the  other  Legatees* 

I.  T  F  a  leafe  of  land  be  made  unto, a  monk  for  Ufcy  the  remainder 
•  ■*  unto  ajiranger  infecy  this  remainder  is  void,  &c.  If  land  be 
devifed  unto  f,  S.for  lifey  the  remainder  unto  Tl  K.  infecy  and  y.  S. 
dies  before  the  devifor  dies,  and  then  the  devifor  dies,  it  is  a  good 
remainder  to  T.  K.  and  fhall  prefetitly  take  efFedl,  &c.  Perk.  S. 
568. 

2.  The\eftator  had  two  executors y  and  devifes  to  them  repduum 
bonoruniy  &c.  after  the  debts  and  legacies  paid ;  one  of  them  euedy  his 
adminiftrator  fued  thefurviving  executor  to  have  a  moiety  of  the  fur* 
plufage.  The  caufe  came  to  a  hearing.  The  defendant  iniifted 
that  the  executors  were  joint-devifees,  and  took  the  refidue  as  !e« 
gatces,  not  as  joint-executors.  The  Lord  Keeper  decreed  for  the 
plaintiff;  for  in  cafe  of  executors  the  teftator  intended  an  equal 
ihare  to  his  executors ;  stnd  by  Ch.  J«  Roll's  advice  it  was  decreed, 


^hit  nrhere  a  deviie  was  to  two  equally,  notwidilbnJing  whidi 
word  (equally)  the  devifees  were  joints  yet  the  intention  prevents' 
the«rurvtvormip.  The  caufe  was  difputra,  but  to  the  dif-fatisfkc* 
tion  of  the  bar  decreed.  For  where  the  intention  is  fecret  and  not 
declared,  the  fecret  intent  muft  give  way  to  the  legal  intent. 
And  if  an  adminiftrator,  then  an  adminiftrator  de  bonis  non  muft 
have  it.    Chan,  cafes  231).  Mich.  26  Car.  2.    Cox  v.  Quantoclu 

3*  A.  deviled  goods  to  B.  and  C.  and  after  the  executor  affints  to 
the  legacy,  and  then  dies ;  the  executor  of  B.  fues  in  the  ecclefiaf- 
tical  court  for  B's  part,  for  there  is  nofurvivor  by  the  taUfiaftical 
law  in  fuch  cafe,  and  fues  a  prohibition  and  declares,  and  upon  de» 
nuirrer  and  argument  adjudged,  that  the  prohitntion  ihall  ftand; 
for  by  the  aflent  of  the  executor  the  intereji  is  vejied^  and  becomes 
a  chattle,  and  governable  by  the  common  law.  2  Lev.  209.  Mich« 
29  Car.  2.  B.  R.    Buftard  v.  Stuckley. 

4*  A  devife  of  lOoA  to  J.  S.  at  the  age  0/21  years  j  and  if  J,  S» 
Jied  under  age^  then  %  N.  and  A.  B.  to  have  the  1 00  L  or  eue  the 
furviyor  ofthenu  J.  B.  and  J.  N.  die  both  in  the  life  of  J.  S.  and 
before  the  ageof2\  yearf.  The  adminiftrator  o{  J.  N.  who/«r- 
vived  A  B.  fued  and  obtained  a  decree  for  the  lOoL  for  though 
he  died  before  the  contingency  happened,  yet  his  adminiftrator 
ihould  have  it.     2  Vent.  347.  Trin.  31  Car,  2.  Anon* 


and 

teJiator\  B.  ihall  have  the  whole  100 1.    2  Chan.  A.  1S7.  32  Car,  « joint  de* 

2.  Prigg  V.  Cley.  .  •  ^  -^-^^ 

ended  there,  and  one  had  died,  it  would  furviVe,  and  then  the  viz.  is  onlf  a  feverance  in  cafe  both 
live  till  payment,  and  the  laft  claufe  is  a  new  fubftihtive  devife  of  the  whole  to  the  furviFOl* 
Ch.  Prec.  37.  pL  39.  Mich.  1691.    Scoolding  v.  Green.— —Abr.  £qu.  cafes.  298.  S.  C 

6.  A.  had  three  daughters  anddevifed  to  his  three  daughters  C40A         * 
ifuaify  to  he  divided  between  ttemy  that  is  to  fay  1 80/.  a^piecej  but  if 

my  of  them  died  without  a  child  her  part  to  go  to  the /urvivors^  one  of 
the  daughters  married  J.  S.  and  before  the  portion  paid|dial  with* 
out  iftiie.  J^  S.  exhibited  his  bill  againft  the  executor,  and  the  two 
liirviving  fifters,  and  had  a  decree  for  the  180I..  For  ^fum  ofmsney 
tannet  be  entailed.  2  Vent.  349.  Pafch.  32  Car.  2.  in.  Cane*  % 
Broadhurft  v.  Richardfon. 

7.  A.  makes  B.and  C.  his  executors, and  direds  2000 il  tobelaid  Sty.iti, 
9Ut  in  land  for  the  benefit  of  his  wife  far  Ufe^  and  then  to  his  exeKU'-  Hurd  v. 
tors  to  he  equally  divided  between  them,  •  The  wife  and  one  of  the  5*?***^ 
executors  dies  before  any  diipofition  made  of  the  money.     Finch  C*    *   ' 
decreed  that  this  money  ihould  not  furvive.    Vernr  32.  pl»  y .  HilL 

168 1.     Thicknefs  v.  Vernon. 

8.  A  man  devifed  to  his  executors^  or  makes  feveral  men  his  execu^^^ 
tors,  the  furvivor  (hall  carry  all ;  but  where  a  term  is  devifed  in 
common  ^tfr^  andjhare  alike^  there  (hall  be  no  (iirvivor.  2  Chan* 
Cafest  6s-  Trin.  33  Car.  2.  Draper's  cafe. 

9«  A.  makes  B.  executor  and  then  gives  the  refidue  of  his  goods  to 
the  £ffofalefB^  md  Q  Bt  dies«  Tli^  intereft  or  moiety  of  the  re« 

fidutt 
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Deftife. 


fidue  does  not  furvive  to  C.  in  this  cafe  of  a  legacy  as  it  would  in  a 
gift  of  goods  at  common  law.  2  Jo*  i6i.  July  5.  33  Car.  2.  before 
commiflioners  delegates.     Taylor  v.  Shore. 

10.  A.  devifed  mefurplus  of  his  eftate  to  his  two  nephews^  ejuaify 

to  be  divided  between  them,  and  appoints  his  executors  to  lay  it  out 

for  their  benefit.    One  of  them  died  in  teftator's  life-time.    The 

whole  was  decreed  to  the  furvivor,  and  not  to  the  executors,  the 

teflator  not  intending  them  any  benefit ;  for  though  by  the  ixrft 

words  it  is  feveral,  yet  by  appointing  the  executors  to  lay  it  out  for 

their  benefit^  it  is  made  jomt  again.  Vern.  425.  pi.  400.  Hill.  i686» 

Cock  V.  Berifli.:^ 

S.  C»  cited         II,  A.  devifed  the  furplus  of  his  ejiate  afier  debts  paid  to  B.  and 

\V^^'  ^  ^-  ^'^^*  ^^  ^^  adjudged  in  the  delegates  bj^  the  Ld.  NorA,  and 

Rolls.  %       now  confirmed  by  Jefreries  C.  that  this  was  a  joint  devife^  and  fliould 

Wms'sRep.  furvive  to  C.   And  JefFeries  C.  Was  of  opinion  that  if  A.  had  made 

531.  Tnn.    ^^  ^^  Q^  executors  and  B,  hadpoffejfed  a  moiety  of  the  soods  and 

cafo^r       ^'^^  it  wotld  have  been  all  one.  Vern.  482.  pi.  471.  Mich.  1687. 

Cray  v.        Lady  Shore  v»  Billingly. 

Willisy  and  1 

decreed  by  bimia  that  cafe  according  to  the  opinion  mentioned  of  Ld.  Jefieries. 

12.  Money  devifed  to  be  laid  out  in  land  and  fettled  on  thechiU 
drenofj.  S.  J.  S.  has  two  A.  and  B.  Land  is  purchafed  and  fettled 
on  them  and  their  heirs.  A.  dies  ^  decreed  that  it  fhould  not  fur* 
vive.  2  Vern.  46.  pi.  44.  Pafch.  1688.    Sanders  v.  Brown. 

13.  Two  devifees  of  500 /.  a-piece  took  a  joint  mortgage  to  both  of 
them  for  payment  of^their  legacies  with  intereft ;  by  the  death  of 
one  nothing  fhall  furvive  to  the  othir,  becaufe  the  mort^gees  were 
truflees  for  each  other,  and  *the  mortgage  which  is  only  a  fecurity 

I  3^9  J  ^^'^^  Ao  alteration  in  the  cafe.     Cartn.  16.  Mich.  3  Jac.  2.  B.  R* 
•  Anon.  .  ^ 

14.  Devife  of  1500 1.  to  A.  to  be  paid  him  at  .2i,  to  B.  (the 
fame)  fo  to  (X  and  to  D.  in  cafe  one  or  more  of  them  die  beforcy  then 
his  or  their  iegacy^  Vc.  to  be  divided  among  the  furvivors.  B. 
died  in  the  life  of  teflator,  yet  B's  legacy  fhill  go  to  the  furvivors. 
2  Vern.  207.  pi.  192.  Hill.  1690.    Miller  v.  Warren. 

15.  If  a  legacy  is  devifed  to  J.  at  21,  and  ^jf.  die  before^  to  B* 
Though  A.  dies  m  the  life  of  the  teflator,  the  legacy  ihsul  go  to  B. 
2  Vern.  208.  in  cafe  of  Miller  v.  Warren. 

S.P.  Chan.  16.  Several  legacies  of  50I.  to  A.  B.  and  C.  payable  at  21  or 
Vrec.  471.  marriage,  and  adds  if  any  legatee  die  before  his  legacy  is  payable^  it 
K^rthiy  I!'  fi^^i^  '^  '*^  brothers  andfffters  of  fuch  legatee.  A  died  in  Ae  life 
Burhage.  *  of  the  teflator ;  adjudged  it  was  no  lapfed  legacy,  but  fhould  go 
■.p*-.Wms'$   to  the  -  furvivors.      2  Vern.  378.  Trin.  1700.    Darrel  v.  Moldf« 

Rep.  i43.      MForth 
Hill.  1716.    worm. 

X^onhey  v.  Strange* 

17.  A.  devifed  an  eJlate  to  his  wife  for  life,  and  after  to  the  plain- 
tiff his  niece,  and  her  heirs,  upon  condition  and  to  the  intent  thatjbe 
pay  400/.  to  fuch  perfon^  as  his  wife  by  her  will  in  writings  or  any 
9tber  writings  fhould  airea  and  appoint^  and  dies  i  the  wife  ^er  mar^ 

ties 
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riis  d/econd  bufiand^  and  then  makes  a  will  in  writing,  and  thereby 
reciting  the  power  given  her  by  her  former  hufband^s  will,  appoints 
the  400/.  to  hpaid  to  her  hujband^  his  executors  or  adminiftrator% 
end  that  when  he  (hall  have  fully  received  the  400 1.  hi  JbaU 
pay  100 /•  out  rf  tt  to  B.  50/.  to  CL  and  50/.  to  D.  and  makes 
her  hufband  her  executor,  and  then  goes  on  and  fays,  that  (he  has 
-publiihed  this  her  laft  will  and  teftament  in  the  prefence  of  three 
witnefles;  and  the  hufband  fubfcribed  that  he  does  approve  of  thift 
will  \  afterwards  the  hujband  died  before  her^  and  makes  her  execu'^  - 
trik  of  his  willj  and  rrftduarj  legatee  \  then  B.  and  C,  die  both  intef*i 
tate^  and  afterwards  the  wife  dies^  and  the  defendants  take  out  aa« 
miniflration  to  her,  with  me  wiU  annexed,  and  alfo  adminiftratioci 
to  B.  and  C.  and  the  queftion'was,  whether  this  appointment  being- 
made  bv  wil),  and  the  appointee  dying  before  .the  appointer,  this 
(hould  oe  in  the  nature  of  a  legacy,  and  fo  the  appointment  void>. 
the  tefhitrix  fiirviving  the  nominee ;  and  my  Ld.  Keeper  held,  that 
if  it  was.a  thing  purely  teftamentary,  it  would  be  plaiidy  a  lapfed 
legacy ;  but  in  this  cafe  the  406  /•  was  not  in  its  own  nature  tejla^ 
mentary^  but  they  take  as  nominees ;  and  it  is  but  the  execution  of  a 
'truft\  and  decreed  the  money  to  be  paid.  £q.  Ah.  176.  pL  2« 
cites  Mich.  1700.     Burnet  v.  Holgrave. 

18.  A.  devifed  200  La^pjece  to  his  three  daughters  A.  B»  and 
Q  at  2T  or  marriage  \  if  any  die  before^  to  go  to  the  furvivor. 
i9.  ^Vi  in  the  life  of  the.teftaton  B's  300 1.  fliall  go  to  the  two 
furvivors.    2  Vem.  6ii.  pL  548.  Trin.  1708.   Leaiomc  v.  Hick* 

*roan« 

19.  A  man  devifes  all  his  lands  to  his  executors  for  10  years^ 
and  that  afier  the  10  years  [  100 /•  Jhould  be  paid  out  of  them  to 
H»  and  A.  provided  that  if  neither  of  them  were  livings  toen  nothing 
was  to  be  raifed,  H.  dies  before  the  jo  years  are  expired,  his 
executor  or  adminifbator  fhall  have  nothing,  for  the  legacy  is 
lapfed,  but  A^Jhall  have  her  portion*  Per  Ld,  Chan.  Cowper  iViich.  • 

.  6  Ann. 

20.  A.  devifed  the  furplus  to  his  four  brothers  B.  C.  D.  and  E.  ^*5**J?^ 
and  if  any  of  them'  die  before  his  eflateis  got  in  and  divided  his  Jhan  Ledfomcr. 
to  go  to  his  children.    B.  died  in  the  life  6f  the  teftator,  leaving  Hickman, 
children.     Per  Cowper  C.  though  B.  died  before  A.  yet  ftill  B.  "jjT^^^ 
died  before  the  eftatc  was  gotten  in  and  divided,  and  as  to  die  ob-  ^J^^^at* 
jedion  that  his  (fhare)  is  to  go  to  his  children,  whereas  no  ihare  dibidM 
was  ever  vefted  in  him,  that  *  #s  to  be  underftood  thcjhare  intended  fro"*  'he 
Urn.    2  Vem.  653.  Pafch.  17 16.  Bretton  &  Ux.  v.  Lethuelier.         S^'a^JTa^ 

E.  to  be  tfually  tfivtded  jhare  and  Jhare  aliii,  ana  if  either   of  them  Jie,  then    to   tbt  furviv<xrs   oi 
tbem.    B,  dies,  and  after  the  deht  is  recovered.    The  reprefentativo  of  B.  (hall  havo  no  (hare ';   for 
the  word  ffurvivor)  muft  fignify  fomethingi  and  therefore  ic  IhaU  b^  cooRrued,  if  swij  of  them 
die  before  the  money  received.    M*S-  Tab.  JointenantSi  ci|es  1 6th  of  ^.  1707.  £.  of  fiindoo* 
and  Suffolk.  *r70ol 

21*  A.  had  two^ibns  B.  and  C.  add  two  daughters  L.  and  M. 
and  bequeathed  x50oV.  to  C  OTtd  1000/.  a-piece  to  X.  and  Af,  and  if 
any  of  his  three  younger  children  die  before  zi  or  marriage^  diea  t£i  ^ 

portion 


f^tiwt  tfbim  cr  i^rji  tfying  Jhould  go  $Vir  to  tbi  furvhors  ;  anl 
gave  his  real  eftate  to  B.  his  eldeft  bn^  chargeable  with  thofe  par* 
tioiis.  Lb  died  within  age  and  before  marriage  \  and,  after  CL  died 
mifo  within,  age  and  before  marriage  in  the  life  of  A.  After  die  death 
of  C.  there  was  another  fon  born^  whom  A.  named  C  aiid  afterwardt 
A.by  a  codicil  at  the  bottom  of  the  will)  confirmed  the  toill  therebyn 
taking  notice  of  the  other  fon^  and  gave  500/.  to  his  fon  CL  andhis  fur^^ 
moing  daugbteTy  over  and  above  what  he  had  given  them  by  bisjaid 
mil,,  Lord  C»  Harcourt  decreed,  that  the  {bare  of  L.  vefted 
in  C»  {hould  not  upon  C's  death  furvive  vrith  C's  1500K  be« 
caufe  the  portion  of  L*  became  vefted  in  diftind  (hares  in  the 
fiirvivors,  and  there  were  no  words  for  creating  a  jointenancjF 
of'diefe  ihares;  but  upon  arguing  upon  other  points  refervea 
before  Lord    C*   Cowper  afterwardf,  it  being  objeSed  that  C» 

n'  '      in  the  Jife  of  A*  die  15001.  became  a  lapied  legacy^sipMi 
1  fink  into  the  eftate,  his  lonUhip  faid  it  was  improper  to 
cadi  this  a  lapfed  legacy,  that  it  tvas  a  portion  given  anfor^  emd 
Jhmdd  take  effi£ly  that  the  making  the  codicil  was  a  republication  of 
the  willy  ana  amottnted  to  afuMituting  the  fecond  C  in  the  place  of 
iheprfi  C.  as  if  be  had  made  his  will'a-new,  and  had  wrote  it  over 
^  igain,  by  which  new  will  the  fecond  muft  take,  and  that  the  fixed 
ijntention  of  A.  appeared  that  C.  Jhould  have  more  than  M.  whereas  if 
the  1500  A  Jhould  he  taken  to  he  a  IdpUd  legacy y  M.  Jhould  bant  twic9 
as  much  as  C  Wms's  Rep.  274.  Hill*  17x4*    Perkins  v.  Midde* 
thwaite*. 

22.  A.  devifed  1200/.  afnong  the  four  children  of  B»  viz.  C^  D« 
£•  and  F*  to  be  diftributed  at  the  difcretion  ot  B.  but  not  to  be 
compelled  to  pav  it  within  12  months  after  A*s  deceafe*  C.  died 
in  the  life  of  A.  B.  died  within  fix  months  after  A.  Adjudged  the 
whole  1 200 1.  was  a  fubfifting  legacy,  and  till  an  apportionment  made 
no  particular  intereft  vejis  in  any  one  child.  2  Vern.  744.  pL  652- 
Hill*  17x6.    Bird  V.  Lockey. 

2  J.  A.  made  his  wife  executrix,  and  bequeathed  gooL  to  kt 
faid  immediately  after  his  death  to  J.  S.  in  tntft  to  place  it  at 
inter ejiy  and  pay  the  produce  to  his  wife  for  life^  tf  Jhe  continued  Jo 
long  a  widoWy  and  after  to  divide  the  fame  equally  among  his  threo 
*  daughters  B,  C,  and  D*  at  their  refpe^ive  ages  of  21  or  marriage  i 
provided  that  if  all  his  three  daughters  die  before  their  legacies  be-^ 
come  payable,  then  the  mother  to  have  the  whole.  The  wife  married  | 
B.  and  C.  died  under  age,  and  uni^arried.    Ld.  C.  Macclesfteld 

•  decreed  the  whole  900 1«   to  D.  for  the'* mother  was  excluded, 
iinlefs  the  contingencies  hadnhappened,  and  neither  the  ihare  of 

*  B.  or  C.  was  vefted  fo  as  to  be  fubje^  to  the  ftatutc  of  diftribu- 
tions;  ^  if  all  had  died  before  2X  or  marriage,  the  mother  had 
had  the  wkole.    2  Wms's  Rep.  69.  Trin.  1722.   Scott  v.  Barge- 

'  0  man. 

•  24.  One  has  two  fins  A.  and  B.  and  three  daughter s^  and  devifes 
his  lands  to  he  fold  to  pay  his  debts,  and  as  tc^  the  monies  ariitn| 
by  fale  after  debts  paid,  he  gives  200/.  thereout  to  his  eldeji  fin  A* 
at  2X,  the  refiduc  to  his  four  younger  children  equally.    A.  the  tldefi 


jJUs  hiftrt  9ti«  This  200  L  (hall  go  to  the  heir  of  the  teflator. 
|t  Wms's  Rep.  20.  Midu  1727*  Crufe  &  al'  v»  Barley  and 
Banfon. 

25.  I  give  to  *J.  B.  and  C,  lOOoiL  a^pUa  of  my  capital Jlock 
in  the  Eajl'-India  Company^  and  the  interijl   tbenof  to   them  for 

•ibeir  ufe^  and  if  any  diesj  then  to  the  furvivorsy  or^  furvivor 
/bare  or  Jhare  alike ;  and  my  meaning  is,  that  the  intereji  Jball 
^e  paid  to  their  father  to  he  tmprovedfor  their  u/i,--^  died  an  in*- 
fanty  by  which  his  fhare  furvived  to  A.  ana  B.  Afterwards 
B.  died.  The  Mafter  of  the  Rolls  held,  that  the  fhare  which 
B.  took  upon  C's  death  does  not  furvive  to  A,  but  wiU  go 
to  B's  adminiftrator,  which  in  this  cafe  was  her  father;  hsld 
diey  not  been  diftinfb  legacies,  it  might  have  been  another 
queflion ;  but  being  intirely  diflind,  and  not  even  fo  much  at 
tenants  in  common,  the  cafe  is  the  fame  as  that  of  Barnes  • 
V.  Ballard  before  the  Lord  King  June  7,  1727,  ^ere  It  was 
decreed  for  the  adminiilrator,  and  agreed  with  Ld.  Ch.  J.  Holt's 
opinion  cited  in  the  cafe  of  Woodward  v.  Olafbrook.  2«  Venu 
-388.  and  faid  that  this  fhare  goes  to  the  adminiftrator  by  the 
words  Jhare  and  Jhare  alike^  which  are  tantamount  to  the  words 
tqually  to  be  divided^  and  decreed  accordingly*  Cafes  in  Equ.  in 
Ld,  Talbot's  time  124.  Trin.  1735.    Rudge  v.  Barken 

26.  Francis  Baffet,  grandfather  of  the  now  plaintiffy  bad  by  bis  MS.Rep.bi 
will  given  4000  /.  among  his  younger  children^  payable  at  2  ly  and  had  ^^*^?J 
fttbje6led  his  real  andperfonal  ejlate  for  the  paynunt  of  it  \  tbt  perfo*  Hardwicke 

hal  efiate  was  fufficient ;  and  now  the  queihon  was,  whether  the  le-  Lincoln's-^ 
gacy  being  to  be  raifed  out  of  a  mixed  fund,  and  one  of  the  children  '""'  ^**^ 
dying  before  Jbe  came  ofagey  whether  her  part  of  the  legacy  was  tofini  *''  *'*^ 
for  the  benefit  of  the  real  efiatty  or  was  tranfnujfable  for  the  benefit  of 
the  other  children  f 

It  was  faid,  as  there  has  been  no  cafe  cited  that  where  a  legacy 
has  been  payable  out  of  both  perfonal  and  real  eflate,  and  the  per- 
Tonal  fufficient,  that  the  legacy  has  ben  lofl ;  I  will  not  make  fuch  a 
cafe,  and  indeed  the  authorities  are  to  the  contrary ;  and  cited  2  P» 
W»  fo.  276.  601.  and  if  we  were  to  determine  other  wife,  we  muil 
^o  into  the  ecclefiaftical  court  for  it.  >  ' 


(C.  d)     Devife  Lapfed,  or  forfeited. 

Where  it  fhall  veft  in  another  to  whom  it  is  limitetii 

over, 

k 

I*  T  N  aflife  where  a  man  devifed  to  A,  for  lifcy  upon  condition  to  he  But  afWr 

^  chaplain  and  pray  for  hisfouly  the  refnainder  to  the  commonflty  thcjufticci 
of  B.  in  fee  to  pray  ut  fupra,  and  jt.  held  for  fix  yeart,  and  was  no  ^^^^^j 
ibatlainy  and  was  of  fuch  age  as  he  might  have  been  chaplain  immedi*  for  the 
isten  at  the  death  of  the  dtuifory  the  beir  may  entery  and  therefore  piaimUF  ia 

/  ^  die  **Iifei  ^f 


39»t 


IDttiKt^ 


which  they  Ac  cMmtonabf  has  M  fie  remainder.    Bn  Devife,  pi.  i6.  citea 

plaintiff         '9  '^"*  '/• 

was  feiied  and  diifeifed,  and  this  was  for  confcience  of  the  remaiiider  as  it  feems,  quare.  Br.  Coo* 

ditionsy  pL  i  x i.cites  S.  C. 

2*  Note^  it  was  agreed  that  where  a  man  devifes  his  land  te  Jf^ 

fir  life^  the  remainder  ever  to  B.  and  dies>>  and  jf^  will  not  take  the 

land  nor  benefit  by  the  devife^  yet  a/ier  his  death  B.  Jball  have  it^  and 

he  may  well  enter  and  fhall  have  the  land  according;  to  the  devife; 

f^no  1  ^^^  ^^  ^^  effe<ft  by  the  death  of  the  devifor*   Br.  Devifei  pi.  14. 
3y^  J  cites  37  H.  6.  37^ 

3.  Cofrtra  upon  a  gifty  ifthefirft  will  refufe  the  livery  fffeifin^  he 
in  die  remainder  has  not  any  remedy ;  for  this  cannot  take  efieft 
but  by  the  livery,    Ibid. 

4.  The  father  bequeathed  his  goods  to  his  fin  -when  beJhaUhe  of 
the  age  of%i  years^  and  if  he  die  before^-  that  then  bis  daughter  Jball 
have  them ;  the  ion  dies  lone  before  the  fiud  age  of  21  ypars.  Ad- 
judged that  the  daughtef  £ball  have  them  immediately  after  the  lbn*s 
death,  and  not  tarry  till  the^on  would  have  been  2i.  And.  33.  pl« 
82*  Mich.  4  £•  6.  Anon. 

%i  Claufe  in  a  will>  that  if  any  legatee  Jbould  hinder  or  oppofethe 
execution  of  the  willj  then  fuch  perfon  Jhouldlofe  the  legacy  bequeathed. 
The  plaintiff  claimed  the  benefit  of  the  forfeiture  by  reafon  of  the 
defendant's  contefling  and  oppofing  the  execution  of  it ;  but  the 
court  declared  its  opinion  to  be,  that  no  advantage  ought  to  be  taken 
thereof,  but  that  the  defendant  ought  to  have  her  fpeqifick  legacies 
beaueathed  by  the  will. '  2  Chan,  Rep.  105.  27  Car.  %.  Mofeley 
V.  Mofeley. 

6*  One  devifes,  >j^/r  debts  and  legacies  paidy  the  furpbes  of  bis 
epate  to  bis  wife  and  fin  John  equally^  whom  he  makes  his  executors^ 
but  ifjbojbmld  marry^  that  then  Jbe  fi)ould  render  the  right  of  being  an 
aitecutrix  to  the  teftator^sfin.R,  and  he  to  be  partner  with  bis  brother 

2'ohn  in  the  executorfhip.    The  wife  marries  again ;  fhe  thereby 
fes  her  right  to  the  furplus,  and  to  the  executorfhip.  2  Vern.  30& 
pi.  299.  HUl,  1693.  Barton  al'  Stone  v.  Barton; 

7.  Legacy  devifed  to  A.  to  be  paid  at  the  age  of  7.1  or  marriage^ 
which  Jhall prft  happen^  To  as  fuch  marriage  be  with  the  confent  ofo. 
if  not,  devife  over ;  A.  marries  without  confent^  and  dies  before  21, 

^ the  legacy  is  gone.     Sel.  cafes  in  Chan,  in  Ld.  King's  time  26* 
.    Trin.  1 1  Geo.      Piggot  V.  Morris. 

8.  One  gives  a  legacy  of  200 1.  arpiece  to  his  qhildreny  payable  at 
ai  ;  and  if  any  of  them  die  before  21,  then  the  legacy' given  to  him  jo 
dying  to  go  over  to  the  furyiving  children.  One  of  the  children  dies 
in  the  life  of  the  tefiator ;  though  this  legacy  lapfes,  as  to  the  legatee 
dying  under  21,  yet  it  is  well  given  over  to  the  furviving  children* 
J  Wms's  Rep.  113.  Trin,  1731.    Willing  v.  Baine, 
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(b.  d)     Ademption  of  a  Legacy.     What  is. 

I.  A  "Rj  y9i\i  gin)e  bis  daughter  M^  loool  to  bi  firji  paU  i^jitr 
•^^*  his  debts,  brides  a  Jhare  ma  of  the  dividend  of  his  efie^ 
Afterwards,  on  her  marriage^  an  agreement  was  made  for  what  fha 
Jbouldhave  out  ofA*s  ejiate^  and  that  it  JhwiU  be  onfj  liOoA  ani 
that  was  to  be  mfuUofwhat  was  intended  her  there$ut.  Decreed 
by  the  Mdler  of  the  Kolls)  and  confirmed  by  the  Lord  Chancellor^ 
that  the  i  lOO  1.  was  to  be  in  full  of  what  A,  was  to  have  out  of  the 
fiiid  eftate.    2  Chan.  Rep.  35.  21  Car.  2.    Hale  v.  hGton. 

2.  P.  deoifes  to  R.  ajum  of^ooL  which  the  lady  C  hath  new  in  Andtb* 
her  hands  of  mine^  as  by  her  bond  made  to  me  and  my  heirs  appear s^  coMnftifc^ 
and  mates  no  executor.     But  the  500/.  was  paid  in  by  the  lady  C»  cited  ]^geft 
ten  years  before  the  tejiator  died^    The  legacy  is  due  though  die  fe-  ^e  Legatis, 
curity  was  altered,  it  being  a  pure  legacy,  not  legatum  nominis  nor  fj^'  ^' *"** 
Ugatum  debiti  i  and  the  words  (hew  that  he  intended  the  legacy  bai  and 
fhould  be  as  *  certain  as  poffible.  Raym*  335.  Mich.  31  Car.  2.  in  Wyn'scaf* 
Cam.  Scacc.  Pawlett's  cafe.  i*?^L**^* 

Judged, 
where  adevife  was  of  a  legacy  mi  of  fiveral  Jehti  due  mfeiferal  MPitUs,  though  theywert  called  hi 


3.  I  give  to  B.  500/.  viz.  the  bond  and  judgment  for  4O0/.  duet^  ^^»f-  <^^** 
me  from  A.  and  lOO/.  in  money.    The  teftator  received  almoft  pav^port^ 
the  whole  debt,  and  took  a  new  bond  for  the  refidue  and  died;  de*  -.-.The 
creed  to  pay  it.    2  Vern.  681.  Hill.  171 1.  Orm  v.  Smith.  diftrtnct  1$, 

where  the 
money  is  paid  h  voluMarily  by  the  debtofi  and  where  the  teftator  recovers  it  hyfuh.  In  the  firft 
cafe  tlie  legacy  continues  ftill  good,  becaufe  the  money  only  conges  home  to  the  perfonal  eftate  c 
but  iu  the  other  cafe  the  teftatar,  fuing  for  it,  intended  to  make  it  his  own,  and  fo  would  not 
leave  it  to  t.he  legatee  to  recover ;  per  Lord  Harcourt.  ti.  £qu.  R.  Sz.  Orm  v.  Smith.  ■  ■ 
Same  dift*n£lion  taken  by  the  Mafter  of  the  Rolls.  But  where  in  the  principal  cafes  550 1.  in 
the  hands  ofE.  was  bequeathed  to  S.  though  before  the  making  the  wUl  teftator  bad  ordered 
fome  payment  out  of  the  550 1.  this  is  no  ademption,  and  none  of  the  payments  being  made^  but 
the  whole  550 1.  ftanding  out,  the  whole  was  decreed.  2  Wms's  Rep.  264.  Trin.  1723* 
Crockat  v.  Crockat.  But  if  the  teftator  had,  after  the  making  the  will^  drawa  out  part  «£ 

this  money,  this  had  been  an  ademption  pro  tanlo.    Ibid. 

4.  B.  and  C.  were  each  indebted  to  A.  in  2000/.  by  bond  \  after- 
v^ards  A.  by  will  gave  thefe  two  fums,  to  J.  S.  and  devifed  away  the 
fiirplus  of  her  eftate  with  a  provifo^  that  if  all  or  any  part  of  thofe 
two  fums  Jhould  be  paid  in  before  the  tejiatrix^s  deathy  then  fie  gave 
to  J.  S.fo  much  money  as  the  principal  money  fo  paid  in  fiould  amount 
unto  as  the  cafe  Jhould  fall  out.  Afterward  A.  releafed  in  her  life- 
time the  2000 /•  to  B.  without  receiving  any  part  of  the  moneyy  and 
then  died.  J.  S.  died  inteftate,  and  B.  who  was  her  brother  admi- 
jiiftred  to  her  and  demanded  the  2000 1.  releafed  to  hlmfelf,  and  alfa 
the  20C0I.  due  on  the  bond  of  C.    In  this  cafe  Ld.  C.  Parker  faid» 

that  he  could  not  approve  of  the  ♦  diverfity^  that  if  teftator  give  a  *  ^?™*  ^ 
debt  bv  will  and  afterwards  calls  it  in^  this  muft  be  a  revocation,  en  ArVan^ 
lecus  if  it  be  paid  in  unajkedfor  by  the  teftaXor  s  and  a«  to  the  re-  tbervup^a 
Vol.  Vlir.  H  h  leafc. 
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decree!,  a    leafe,  he  held  it  the  fame  as  if  the  will  had  fald  (if  thcfe  debts  afe 

Rcp^Vii.     paid  and  difcharged\)  and  as  to  an  objedion  that  B:  (who  is  the 

Hill,  l^^^,    plaintiff)  or  adminiftrator  to  J.  S.  claims  a  double  advantage  of 

Rider  v.       this  debt  as  iirft  being  given  him  by  the  releafe,  and  then  he  takes 

Wager.        j^  ^^^^  again  by  the  will  as  adminiftrator,  his  lordihip  obferved  that 

this  claim  as  reprefenting  his  fifter  is  en  outer  droits  and  as  if  J.  S« 

was  alive  and  made  her  claim,  and  that  it  muft  be  liable  to  her 

debts  if  any  were,  and  is  the  fame  as  if  any  other  perfon  had  been  her 

executor  or  adminiftrator.    Wms's  Rep.  461,  Trin.  17x8.  £•  of 

Thomond  v.  £.  of  Suffolk. 

5.  A.  by  fettlement  was  tenant  for  99  years  ifhefo  long  livedo 
with  power  to  charge  aoooil  remainder  to  B.  in  tail',  afterwards 
j1,  and  the  truflees  and  B,  joined  in  a  recovery  and  declared  new  ufcSy 
viz.'  to  A.  for  life,  remainder  over  and  fo  dejiroyed  the  power  of 
charging.     J.  bequeathed  lOOO/.  legacy  out  of  thefe  lands.     It  was 
infifted,  that  though  this  might  not  be  good  as  a  charge,  it  might 
however  take  eiFe£t  as  a  legacy,  which  was  not  hurt  by  making  an 
additional  fecurity.    Ld.  C.  Macclesfield  (aid,  that  here  is  a  parti* 
cular  provifion  for  this  legacy,  and  that  it  is  pofllble  a  legacy  may 
be  charged  upon  a  certain  fiind,  which  failing,  the  legacy  may  be 
loft  \  that  it  is  material  that  this  bequeft  is  grounded  upon  a  power, 
and  may  be  thought  only  an  execution  thereof,  which  if  void,  mufl 
void  the  bequeil  alfo;  and  it  is  alfo  6bfervable,  that  the  will  gives 
the  refidue  to  the  tejiator's  eldejl  fon  \  fo  that  to  make  this  legacy 
r  ViA'  1  8^°^»  ^^  legatee,  who  is  otherwife  provided  for,  muft  take  it  away 
from  another  child  \  and  it  is  ftill  harder  that  the  legacy  by  this 
raeans  will  be  taken  away  from  an  heir  in  order  to  be  given  to  a  younger 
child,  and  that  a  charge  upon  landfeems  not  fo  firong  as  a  gift  ^  a 
legacy ;  but  at  length  it  weighed  with  the  court  that  the  land  a- 
mounted  to  loooL  a  year,  and  the  defign  appeared  to  be  to  leave 
the  younger  the  two  feveral  fums  of  loool.  one  exprcfely  charged 
upon  the  perfonal  eftate,  and  the  other  ujwn  the  land ;  his  lord- 
ihip faying,  that  if  a  legacy  was  given  to  J,  S.  to  be  paid  out  offuch 
a  pariicuLir  deht^  and  it  did  net  appear  that  there  was  anyfucb  debtj 
or  that  the  fund  fhould  fail,  yet  (till  the  legacy  ought  to  be  paid, 
and  the  failing  of  the  modus  appointed  for  the  payment  fhould  not 
defeat  the  legacy  itfelf.     Wms's  Rep.  778.  Hill.  1 721.  Savile  v. 
Blacket. 
But  th«  ^'  ^'  ''^'^S  indebted  to  A.  in  lOOO/.  A,  dcvifed  500/.  part  thereof 

court  id-  to  D,  the  fecond  fon  /f  B,  and  the  refulue  to  the  younger  children  ofB. 
mittcdjiJwt  and  the  fame  to  remain  in  B's  hands  till  the  younger  children  fhould 
\ire^^s/l*!^"  be  capable  of  receiving  it,  and  the  fhare  of  any  dying  before  fuch 
/(.i  life  re-  '  time  to  go  to  the  furvivors  or  furvivor.  The  whole  debt  was  paid 
MaitJer  to  to  A^  and  Z>.  uied^  living  A.  then  A.  dies  in  the  life  of  the  younger. 
dits^in  th«  cliildren.  Ld.  C.  'King  held,  that  it  could  not  be  intended  that  the. 
tcftat(ir's  furvivors  fhould  take  unlefs  D.  the  legatee  fhould  have  furvived  the 
life,  there  teftator  fo  as  the  right  to  the  legacy  fbould  have  become  vefted  ia 
iT-^dlath  ^*"^'  ^"^  ^^^  ^^  ^y»"g  ^^  A's  life,  nothing  could  furvive  from  him, 
B.ihaiihave  ^  Wms's  Rep.  328.  Uill.  1725.  Sir  Barnham  Rider  v.  Sir  Cha. 
the  whole ;  Wager  &  al*. 

for  th'  fe 

cafa  fe«m  to  be  \Nirhiii  the  pbiii  intention  of  the  tcAator,  but  that  in  the  ptiucip.'d  cafe  it  wjs 

quire 
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iquite  a  ftram  to  fupport  a  1eg;ic7  given  out  of  a  fand  which  the  teilator  bxmfelf  had  by  his  owa 
voluntary  a6t  put  au  end  to.    Ibid.  ^31. 

1^0  of  a  devife  to  A.  andB,  if  A.  dies  in  uJlator*s  life-tinKy  and  then  teftator  dies  B.  (hall  have  tho 
ivholc  ;  for  tbefe  cafes  feem  to  be  within  the  plain  intention  of  the  ceftacor.    Ibid. 

.7.  One  by  will  devifed  thus  5  Item,  I  give  and  bequeath  to  my  *  Wms'a 
grand-daughter  Mar V  Ford  (the  plaintiff)  the  fum  of  40/.  being  j^i^^/^^l; 
part  of  a  debt  due  ana  owing  to  me  for  rent  from  G.  A£  (he  allowing  c.  and  held 
what  charges  (hall  be  expended  in  getting  the  fame.     Item,  I  give  ^7  ^d. 
unto  my  grrandfbns  A.  and  B.  the  reft  and  refidue  of  what  is  owine  S!l!!"i*i 
to  me  from  the  laid  (j.  M.  which  is  about  40I.  more,  to  be  equally  teftator's 
divided  between  them,  they  allowing  charges  as  aforefaid.     Afters  receiving 
wards  the  tejlator  received  the  whole  debt  owing  for  rttit.  from  f.  Mi  ^^^J^^ 
For  the  plaintiff  it  was  infifted  that  there  was  a  difference  between  a  though  up- 
fpecifick  and  a  pecuniary  legacy  ;  that  though  the  difpofing  of  a  fpe-  onhisfoing 
cifick  might  be  an  ademption  of  it  yet  this  being  a  pecuniary  ^^^^^^^ 
liegacy  the  paying  the  money  to  the  teftator  would  be  a  lofs  of  tion  of  tbt 
itk     On  the  other  fide  it  was  infifted  upon  the  difference  between  a  legacy. 
voluntary  and  a  contpulfory  payment  j  that  though  the  lirft  was  no 
ademption,  yet  the  fecond  was,  •and  that  the  teftator  obliged  G.  M. 
to  pay  in  the  mone^  j  but  my  Lord  Chancellor  was  of  opinion  that    , 
there  was  no  foundation  for  the  difference  taken  in  books  between 
a  voluntary  and  compulfory  payment,  for  the  latter  might  be  with 
an  intent  to  fecure  the  legacy  on  all  events,  and  decreed  the  plain- 
tiff the  40 1.  legacy.     Abr.  Equ.  Cafes  302.  Trin.  1728.  Ford  v. 
Fleming. 

8.  Where  the  teftator  devifes  a  debty  and  afterwards  receives  it^ 
or  even  calls  it  in,  in  neither  cafe  is  this  an  ademption  of  the  lega- 
cy ;  feeing  this  might  be  done  from  an  apprehenfion  of  fuch  debt 
being  in  danger,  and  with  a  defign  to  fecure  it,  and  being  perfo- 

nal  eftate  and  not  diminiflied  by  remaining  in  teftator's  coffer,  inftead  i| 

of  the  hands  of  the  debtor,  it  may  well  pafs  by  the  wilL    3  Wms's  [  395  J 
Rep.  386.  Mich.  I'JZS'  Afhton  v.  Aftiton. 

9.  A.  devifes  looo/.  capital  South  Seajlock  to  B,  At  the  time 
of  making  his  will  he  had  1800/.  of  fuch  flock,  and  after,  by  fale,  re» 
duced  it  to  200  L  which  he  after  increafed  to  1600/.  and  died. 
Between  the  making  his  will  and  his  death  the  a^  took  place,  which 
changed  three  fourths  of  the  capital  South  Sea  flock  into  annuities  ; 
this  legacy  is  not  taken  away  or  impaired  by  the  fale,  nor  by  the  a£l 
of  parliament.  Cafes  in  Equ.  in  Ld.  Talbot's  time,  226.  ^icb^ 
1736.  Partridge  v.  Partridge. 
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(E*  d)    Legatees  or  Dcvifccs -Joints 

Take  How. 


1.  A  Man  dtvifed  to  two  and  their  heirs  and  died,  and  after  th6 
•^^  one  of  the  devtfees  diedy  and  Ac  other  furvivedy  htjballmt 
have  the  whole  byfurvivor^  but  only  a  moiety,  and  the  other  jointe-^ 
nant  the  other  moiety,  for  this  was  the  intent  of  the  devifor ;  per 
Audley  Chancellor.  Br.  Devife,  pi.  29.  cites  30  H.  8.  &  Fitzh* 
Devife,  pi.  1 1  &  20  accordingly. 

2.  A.  feifed  of  lands  devifed  the  fime  to  his  wife  for  lifty  the  r/- 
mainder  to  his  three  younger  fonSj  and  to  the  heirs  of  their  bodies  be- 
gotten, equally  to  be  divided  amongft  them  by  even  portions ;  and  if 
(one  of  them- die  J  then  the  other  two  which  furvive  JhaU  be  next  heirs* 
The  devifor  dies,  one  of  the  fons  dies.  And  by  Dyer  and  Wefton 
J.  the  three  brothers  were  tenants  in  common  in  remainder,  and 
althoiigh  the  words  are,  equally  to  be  divided,  the  fame  is  not  in- 
tendeoof  a  divifion  in  h£k and jpoflTeffion,  but  of  the  intereft  and  title* 
3  Le.  19.  pi.  45.  Pafcb.  14  £liz.  C.  B.  Anon.    - 

3.  A  man  devifed  two  parts  of  bis  lands  to  his  four  youngejlfons 
in  tail,  and  if  the  infant  in  ventre  fa  mere  be  afon,  that  he /hall  have 
thefifihpiart  as  co-heir  with  the  four  younger  brothers,  and  if  all 

fhe  happen  to  die  without  ijpu  male  of  their  bodies^  that  the  two  part f 

Jhall  revert' to'  the  next  heirs  of  the  devifor  for  ever*     The  &ther 

died,  the  fon  is  born,  and  after  he  and  three  other  of  the  faid  fons 

^  died  without  iffue.     All  held  that  the  furvivar  Jball  have  ejiate  tail 

in  the  intire  two  parts,  and  that  none  of  the  two  parts  fhall  revert 

till  the  five  fons  are  dead  vyithout  ifiue.  Dy.  303.  b.  304.  a.  pi.  49^ 

50,  Mich.  14  Eliz.  Anon. 

And.  ir,  ^  f}^  devifed  a  houfc  to  a  woman,  and  to  the  brother  of  the  ivomanj 

Huntlcyv".    ^^^  '^  ^^^  A«rj  of  every  of  their  bodies,  and  for  default  of  fuch  if^ 

Ropcr.        fue,  of  the  brother,  and  of  the  fijler,  the  remainder  to  the  right  heirs 

^'a'^'      ^f^^^^vifor,  and  died.;  the  brother  died  without  iffue,  the  fifler  had 

Bcifdi.  26.     J^^  and  died  \  the  iffue  (haH  have  a  moiety,  and^no  more,  for  it 

ft59.  s.  c.    ieems  the  word  [every)  made  feveral  eftates.    Quaere  if  the  rigbt 

and  the       hcir  fhall  have  in  reverfion  or  remainder?  Yiy.  326.  pi.  i.  M^* 

ft:Sr.     15  &  16  Eliz.  Hundey's  cafe. 

mem  accordingly. '  ■Raym.  455.  Mich.  33  Car.  2.  B.  R.  the  S.  C.  cited  by  Raymond  J.  txA 
obferves,  that  though  the  quel^on  wasj  whether  the  intire  houfelhould  go  to  the  ilfue  or  only  th« 
moiety,  and  the  other  moiety  to  the  heir  of  the  ilevifor,  yet  he  fays,  he  finds  no  argument  of  it  lA 
the  book,  and  that  Dyer  feems  to  intimate  that  the  pleading  of  the  cafe  was  more  infifted  upon 
Chan  this  point ;  and  tliat  Anderfoo  fays,  that  the  ilrcfs  of  the  ca(e  was  upon  the  apportionmcliC 
of  rent., 

£  3^5  1  5-  If  one  devife  bis  goods  equally  to  two,  there  Is  no  jointenancy  ; 
iof  (equally)  ^ews  his .  intention  to  eive  to  each  an  equal  propor^ 
tion ;  per  ropham.  Cro.  £•  696.  Mich.  41  &  42  YXa,%  B«  R.  ia 
cafQ  of  Lewen  t.  Cox. 

6.  A  maa 
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6.  A  man  devifes  his  lands  to  bis  wife  fir  her  Sfiy  the  remainder 
U  A.  B,  and  G  and  their  heirs  reJpeSfively  fir  ever.  The  queftion 
was,  whether  A.  B.  and  C.  were  jointenants  or  tenants  in  common  I 
The  court  held,  that  here  is  a  tenancy  in  common,  and  that  it  fhall 
go  throughout,  and  is  not  to  be  diviaed*  and  the  intent  of  the  de- 
yifor  appears  in  the  will,  that  every  one  fhall  have  his  part,  and 
dieir  heirs,  fo  here  is  a  provifion  nude  for  children,  and  the  word 
(refpeAively)  woul4  be  idle,  if  another  conftru^ion  fhould  be 
made,  and  would  fignify  no  more  than  what  the  law  faid  without  it. 
So  judgment  was  given  for  the  plaintiff,  Nifi.  Sti.  434,  435. 
Hill*  1654.  B.  R.  Torret  y.  Frampton. 

7«  Where  money  is  given  to  tW9^  (being  peribnal  eftate)  it  fhaM 
be  feveral  to  them.  3  Ch.  R.  214,  Pafch,  1668.  in  cafe  of  San- 
ders V.  Ballard* 

8.  Teftator  devifed  50  A  per  annum  /«  A^  and  B*  her  fori,  paya* 
ble  out  of  fuch  lands  habend*  Jhr  their  lives  and  lifi  of  furvivor^  and 
adds,  that  after  B.  Jhall  attain  his  age  of  thirteen  years  (A^  his  mo-^ 
tber  living)  then  B.JhaU  have  20  L  annually  of  the  faid  50/.  for  his 
better  maintenance  during  the  life  of  A.  and  after  to  have  all  as  afore 
devifed.  Per  Cur.  This  is  ^feveral  rent  and  not  a  joint  rent  ; 
for  the  entire  50 1.  rent  is  devifed  to  A.  till  B.  is  thirteen  years  old 
^d  then  that  B.  fhall  have  zol^of  the  50L  for  his  better  maintain- 
fuice,  which  claufe  would  be  abfurd,  if  teflator  had  intended  it  a  joint- 
rent  for  if  it  was  joint,  then  A*  would  have  25 1.  and  B.  25 1,  and 
if  the  rent  be  coniftrued  joint,  then  it  will  be  pro  deteriori  manu- 
tenentia.  Sand.  284.  Trin.  21  Car.  2.  Duppa  Executors  of  Bafker-* 
vil  V.  Mayo. 

9.  Where  goods  are  devifed  to  two  jointly  and  one  of  them  dies  *  Jo*  n^ 
before  affent  of  the  executor^  the  executpr  of  him  dying  fhall  have  his  ^'KchT^wo. 
fhare,  but  if  he  dies  after  the  ajfent  of  executor,  then  the  furvi*  &c.  s.  c. 
vor  fhall  have  the  whole ;  becaufe  after  alTcnt  of  the  executor  an  -7— S.  C. 
interefl  is  veiled  and  then  the  goods  are  become  chatties  governable  ^^c  m2i  r 
by  thb  conimqn  law,  which  malces  them  joi^tenai^ts.     %  {^ev.  209.  of  the  Rolls 
Mich.  29  Car.  2.  Baflard  v.  Stukely.  »  Wms's 

Rep.  53». 
Trin.  1729.  in  cafe  of  Cray  v.  Willis. 

10.  Whefe  a  devife  was  to  two  equally^  it  was  decreed  by  advice  Vide  tamcn 
of  Roll.  Ch.  J.  that  notwjdiftanding  the  word  equally,  the  d^vifees  ca^«  2*^9. 
were  joint,  yet  the  intention  prevents  the  furvlvorfhip.     See  Vexli.  in  cafe  o£* 
32.  pi.  30.  Hill.  1681.  in  cafe  of  Thicknefs  v.  Vernon.  Cox  v. 

Quaintock 
wber^  it  was  decreed  that  the  adniiniftrator  of  one  Ihouldhave  anaccQUAt  againft  the  other«  but 
(t  WM  much  vo  Che  diflkisfaAion  of  the  b^r. 

1 1.  Legacies  are  l^queathed  to  A*  B*  and  C  and  the  wife  ofCL 
equally  to  be  divided  among  them  fhare  and  fhare  alike.  C.  was 
tio  kin  to  the  teflatoxs  but  C's  wife  was }  per  North  Keeper,  C. 
and  his  wife  fhall  have  only  pne  third  part,  and  the  rather  for  that 
nc  obferved  the  two  (ands)  viz.  to  A.  B.  and  C.  and  IV.  his  wife\ 
^nd  though  a  devife  may  be  to  ten  perfons  and  add  an  (and)  between 
^cry  per(Qn's  name^  yet  it  is  not  natural  pr  ufual  to  add  an  (and) 

'     ^        *  H  h  3  till 
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till  you  come  to  the  laft  pcrfon.    Vcm,  233.  Pafch.  i684,  Brickcr 

V.  Whalley. 
r  ^97  1       l^-  A.  deviCed  tb^urplus  of  his  e/late  afi^rhis  debts  paid  to  B.  and 
8.  P.  and     ^  ^'  ^^^ »  decreed  by  die  delegates  and  per  Ld.  North  and  perLd. 
though        JefferieSj  that  this  is  a  joint  devife  and  fliall  furvive  to  C.     Vera, 
the  exe-      482.  pi.  47 1.  Mich,  1687.  Shore  v.  Billingfley. 

alTented  to  the  legacy  of  the  refiduum  by  which  it  was  infifted  that  a  property  was  vefted  la^ 
the  legatees  by  law,  yet  it  was  anrwered,  that  thou(;h  th^t  might  be  true  wiiti  refpe^  to  fpe- 
cifick  legacies,  yet  in  this  cafe  till  it  appeared  that  all  the  debts.  Sec.  were  p.itd,  it  would  be  im-' 
pofiible  to  know  what  the  refiduum  was,  and  confcquently  no  property  could  veil.  The  Maftec 
of  the  RoUs  after  taking  time  to  confjder  of  it  decreed  that  the  furvivor  tak<?  the  whole  iii 
the  fame  manner  as  if  it  had  been  a  grant  at  law.  a  Wms*s  Rep.  347.  Pafch.  i7a6.  Webftcr 
V.  Webfter.— *— Ibid.  378.  fays  the  fame  decree  was  made  a8  June  1729  by  the  Mafter  of  the 
Rolls  in  cafe  of  Cray  v.  Willis. 

1 3.  A  man  devifed  his  lands  to  his  two  daughters^  equally  to  he 
divided  between  them^  and  to  the  heirs  of  the  body  of  the  furvivor  of 
them ;  and  the  queftion  was,  whether  they  were  jointenants  or  te- 
nants in  common;  for  (fays  the  book)  though  if  a  devife  be  made  to 
two  equally  to  be  divided  between  them,  they  fliaJl  be  tenants  in 
common,  bccaufe  in  a  will  the  intent  of  the  devifor  (hall  be  inter- 
preted to  be  fo ;  yet  it  is  not  fo  in  cafe  of  a  grantor  feoffment ;  bot 
ih  a  will  it  IS  a  tenancy  in  common  by  conftruftion  and  not  by  ex- 
prefs  words,  but  only  by  coUedlitjn  of  the  intent  of  the  devifor  ; 
but  if  the  other  words  of  the  will  (hew  his  intent  to  be  ftronger,  that 
he  intended  a  jointenancy,  it  fball  be  interpreted  accordingly  i  and 
it  was  ruled  accordingly,  by  reafon  of  the  exprefs  limitation  made 
to  the  furvivor.  Ld.  Raym.  Rep.  630.  Hill.  12  W.  3,  per  Holt, 
Ch.  J.  cites  Sty.  211.  Furfe  v.  Weekes. 

1±»  A.  devifed  a  debt  of  ^00 1,  to  B,  and  C,  and  if  either  diedy  to 
the  furvivor ;  B.  died  before  the  debt  got  in.  Ld.  Chancellor  was  of 
opinion,  that  B.  having  furvived  the  teftator,  though  he  died  before 
the  debt  was  got  in,  was  intitled  to  his  fhare  of  the  debt ;  but  it 
was  reverfed  inDomoProc.  2  Vern.  654.  Pafch.  17 10.  in  cafe 
of  Bretton  v.  Lethulier,  cites  it  as  the  cafe  of  Davis  v.  Ld.  Bin- 
don. 

15.  One  devifes  the  furtlus  of  his  terfonal  ejiatp  to  his  four  execu* 
tors  i  this  is  a  joint  bequeft  and  on  the  death  of  one  (haU  go  to  the 
furvivors,  as  well  in  therafe  of  a  legacy  as  of  a  grant.  3  Wms'5 
Rep.  ,115.  Trin.  1731.  Willing  V.  B«inc^  - 


(F.  d)     Legacies.     In  what  Ordcf  to  be  paid. 


n>id.  37.  I.  T    E  G  A  C  V  to  A.  of  200 1.  to  B.  bis  fecond  daughter  200L 
i^  c'^cit  d  '^  ^*  ^^^  ^dt^  daughter  20ol.  By  the  better  opinion  of 

in  toHiUm  the  courf,^'.  the  youngeft  daughter  ihould  be  firjl  paid^  and  tbm 

verbis  as  B.  and .  then  C     Cited  by  Barkham  Serjeant.     2  Le.    55*  V3^ 

^T'""*'  pi.  345.  JViich.  i  5  Ehz.  C.  B.  as  Coniers*8  cafe. 

9  lie.  ^y  pL  80.  S.  C.  cited  in  totidem  verbis.^ 

X  .  S*  When 


a.  When  ftveral  legacies  arc  given  and  one  is  due^  but  the  reft  s.  c.  cited 
not  till  afterwaids,  the  executor  may  not  pay  the  firft  the  whole  le-  J^l'g "M*[h* 
gacy,  if  there  be  not  affets  fufEcient  to  pay  the  reft.     Chan.  Rep.  21  Car.  a/ 
133-  15  Car.  Vintner  v.  Pix.  »n  cafe  of 

^^      ^  '^  Grove  V. 

Banfon,  and  Ld.  Keeper  declared/  that  where  a  legacy  was  fecured,  but  not  paid,  he  conceived 
that  every  legatee  ought  to  lofe  in  proportion  ilierc  not  being  enough  to  pay  all.  In  the  cafe 

•of  Mau  r  ER  V.  FoTHERBY  decrccd  that  thofc  Icgatccs  that^were  of  age  (hould  receive  their  rc- 
fpfdive  legacies,  hut  (hould  refund  refpedtively,  if  the  court  thought  fit  to  make  all  ec^uaL  N, 
Cjji.  R.  25.  10  Car. 

3.  Where  legacies  are  to  be  made  up  out  of  groixiing  receipts  of  a  - 
real  eftate,  which  proves  not  fuificient,  and  the  executor  has  been 
over  forward  in  paying  any  legacies  he  muft  bear  the  defi-^ 
ciencies  out  of  his  own  purfe  \  but  the  court  faw  no  caufe  to  allow 
the  legatees  damages  for  the  fame.  Chan.  Rep.  134,  15  Car.  i. 
Vintner  v.  Pix. 

4.  Devifee  of  lands  in  truft  to  pay  mortgages  in  the  firft  place, 
and  then  legacies,  is  made  executor  \  he  mortgages  to  raife  money 
to  pay  other  debts  of  the  teftator ;  fuch  new  mortgage  fhall  take  place 
of  the  legacies.    Vern.  69.  Mich.  1681.  Brent  v.  Beft. 

5.  Charitable  legacies  by  the  civil  law  are  to  be  preferred  to  other 
legacies,  and  if  the  fpiritual  court  gives  fuch  preference  in  cafe  of 
deficiency  of  aflets.  Chancery  will  not  erant  an  injuuftion,  Veriu 
^^o.  pL  226.  Hill.  1683.  Fielding  v.  Bond, 


(G,  d)  Dcvife.  When  it  vcfts,  or  is  to  be  taken,  or 

when  Legacies  are  to  be  paid. 

I»  A  Man  devifes  to  his  wife  the  demefnes  of  a  manor  for  life  and 
'^^  thefervices  and  chief  rents  thereof  for  fifteen  years^  and  all  the 
manor  to  another  after  the  death  of  the  wife  \  though  the  fifteen 
years  expire^  yet  the  devifee  fliall  take  nothing  but  after  the 
death  of  the  feme.  Agreed  by  all  the  juftices.  Mo.  7.  pi.  24. 
Trin.  3  E.  6. 

2.  But  If  the  will  had  been  that  after  die  fifteen  years  expired  and 
the  death  of  the  feme  the  devifee  (hould  have  all  tho  manor  after 
the  fifteen  years,  then  it  (hould  be  conftrued  diftributively,  viz.  that 
the  fecond  devifee  ftK>uld  have  all  the  demefiies  upon  the  wife's  death, 

gnd  the  rents  and  fervices  after  the  fifteen  years  expired,     Arg.  i  ' 

Sand.  185,  x86.  Mich.  20  Car,  2*  in  cafe  of  Cook  v.  Gerard, 
cites  S.  C. 

3.  Devife  to  bis  fbn  of  goods  when  he  Jhall  come  to  the  age  of  7.1  So  of  mo- 
years^  and  if  he  die  before  the  faid  age,  then  to  one  of  his  daugh^  yj[:  *^g  ^ 
ters.  The  fon  dies  before  21,  the  daughter  fliall  have  the  goods  Papwonh 
immediately  after  the  death  of  the  fon.  And.  33,  pi.  82.  Mich.  4.  v.  Moore. 
E.  6.  Anon,      '     '  -s  p.je. 

'  creed  con- 

tra by  Ld.  C.King.  But  on  mentioning  the  matter  again  the  next  day,  and  infixing  that  it  had 
been  determined  as  in  the  principal  cafes  here  of  And.  33.  and  2  Veni.  283.  and  diftinguifhing 
)»etT\i'poa  chofe  and  the  follow  iog  cs(fe  of  2  Vern.  190,  tliac  where  tlie  legacy  is  deviftdtvtr  in  caf* 

»b4  rf 
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{f  thi  legatees  dying  htftre  II)  if  he  difls  beFore  it  Ihall  be  paM  prefentlf,  but  if  deviM  Ofer« 
Die  executon  or  ^dminiAnton  of  the  legatee  ftuH  not  have  it  till  fuch  time  as  the  legft^ 
tee,  had  he  lived,  would  have  beeo  at  the  age ;  his  lordihip  varied  his  decree,  and  the  claufe 
of  the  will  being  t  that  if  any  of  bis  Jom  and  daughter:  fhould  die  Ufore  his^  her^  or  their  re- 
fft^ive  ages  of  %J^  tbeti  the  legacy  or  Ugaciet  of  bim,  her  or  them  jo  dying  fhmld  he  paid  to  ihefurvitfor 
arfurvivorsoffuchthiidren,  and  two  of  the  children  having  attained  21,  and  one  dying  at  it,  and 
one  otlier  being  no  more  than  it,  his  lord(hip  decreed  two  ihirJs  ^f  the  deceafed  child's  legacy 
Co  be  paid  to  the  two  of  age,  with  intereft  fn>m  the  other's  death.  And  though  it  was  cbjc^ed 
that  this  being  a  new  legacy  the  executors  ought  Co  have  a  year's  time  fur  payment,  yet  the 
eourt  held  that  that  muft  be  intended  to  be  from  the  death  of  the  teftator ;  whereas  in  this  cafe 
the  teftator  had  been  dead  feveral  years.    %  Wms*s  Rep*  478.    Laud  v.  Williams.  The 

reporter  adds  a  nota.  that  the  rule  in  equity  feems  by  this  refolution  to  be  fettled  accordingly. 
Ibid.4Si. 

r  ^QQ  1  4«  In  replevin>  &c.  the  defendant  avowed,  fetting  forth  that  G. 
t  jyy  J  p^  ^^^j^  kikd  in  fee  of  the  manor  of  C.  whereof  the  locus  in  quo»* 
ice.  was  parcel,  and  being  fo  feifed,  he  gave  the  faid  manor  to  huf- 
bandy  and  wifty  and  to  the  heirs  of  the  hujbandy  who  by  his  laft  ^^l^ 
divijid  a  rent  to  the  avowant  of\L  out  of  the  faid  manor,  with  a 
claufe  of  difirefsfor  his  livelihood  and  child*:  party  to  be  paid  yearfy  y 
the  hufiand  duJy  3nd  about  iq  years  after  his  death  the  wife  died, 
and  the  avowant  diftrained  for  the  arrears  of  his  rent-charge  incur- 
red between  the  deaths  of  the  hufband  and  wife,  and  avowed  for  the 
iame ;  thereupon  the  plaintiff  demurred,  and  it  was  infifted  for  him, 
that  this  rent  did  not  commence  till  after  the  death  of  the  wife  of  the 
teftator,and  therefore  the  avowant  could  have  no  title,  buttowh^tt 
incurred  after  her  death ;  it  was  argued  per  Cur.  that  if  he  in  re- 
verfion  after  the  determination  of  an  eftate  for  life,  grant  a  rent- 
charge  to  another,  in  fuch  cafe  the  grantee  may  diftrain  for  all  the 
arrears  after  the  grant,  and  which  incurred  in  the  life-time  of  the 
grantor,  and  it  was  faid  per  counfel  for  the  avowant  that  this  was  a; 
uroDger  cafe,  becaufe  it  appears  by  the  words  pf  the  will,  that  the 
rent  was  devifed  to  the  avowant,  for  bis  livelihood  and  child's  part, 
vriiich  ^or^  imply  a  prefent  advancement,  and  then  the'fubfequent* 
words,  viz.  to  be  paid  yearly,  are  a  ftrong  proof  that  the  teftatop 
intended  it  as  fuch.  I  Le.  13.  pi.  16.  Mich,  2jf  U  %h  £liz.  B.  R. 
Rearfby  v.  Rearfby. 
So.if  the  5.  If  a  devife  be  of  land  to  A,  and  his  heirs  after  the  death  of  fuch 

*^  ^ .  ^  nwnky  nothing  pafles  to  devifee  till  the  death  of  "Ae  monlc, 
ftru^yia^st  but  if  land  be  ckvifed  to  a  monk  for  lifey  and  etfierwards  to  J,  S*  in 
rmaimder  '  fiiy  the  devi&e  fliall  have  the  land  prdently.  Le.  106.  pi.  279. 
f^c*****!  d  ^*^*  3^  ^  3*  ^^'*'  ^  ^®  exchec|i4cr 'chj^mberi  in  Ld.  Paget'^ 
ttt  J.  s.  in  cafe, 
fac,  J.  &  ihall  take  prefently.  Ibid.  198.  cites  37  H.  6. 17, 

6..  Devife  of  100 1.  tolds  wik  pro  exoneratiotti  of  her  dower  *f  this 
makes  a  condition  Aat  the  wife  (hall  not  have  the  100  L  till  fhc, 
makes  a  difcharee  of  her  dower,  Cro.  £•  274.  pi.-  3.  Hill.  34  £liz. 
C.  B.    Pett  V.  Bafenden* 

7.  A  bond  for  performance  of  covenants  which  are  not  broken, 
(ball  interrupt  the  payment  of  a  legacy,  unle(s  the  legatee  will 
enter  into  a  oond  to  the  executor  to  make  rejlitmtiany  if,  &c.  otjh^- 
wife  not;   Ow.  72.  Trin«  37  %\\::f>.  B.  R.    Norton  aA4  Sbaip  v, 

Jcwict* 

^      '  t  If 
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8,  If  land  be  divlfeii  Infit'-fimpky  fec^tailyfer  term  olBfi  oryears^ 
the  devifee  may  enter  into  the  land  devifed  without  any  leave  of 
Ae  executor  or  adminiftiator ;  for  the  jfreehold  or  ftate  is  in  the 
flevjfee  before  entry.    Co.  Litt.  iii.  a» 

9.  Dcvife  of  copyhold-lands  to  A.  and  B.  his  two  fons,  and  to  Cro.  j.  1^9. 
the  heirs  of  their  two  bodies  begotten,  and  wills  that  each  of  them  Aylor,aliar 


fiall  enter  at  the  feveral  agis  of  2i^znd  thatiw  executors  JbaU  take  the  chcpSias 


y.  Cbopley,  ihc  cldeft 

ihall  take 
9t  IX,  his  part  and  potTeffion,  and  yet  the  jointenancy  fliall  hold  places  j..  .Yely.  183.  S*  C.  ac* 
cordiagly.  For  this  *  entrv  is  only  as  to  the  perception  of  U^e  promts,  till  the  other  is  21  alfo.-* 
^  where  a  term  is  devifed  to  his  two  fons  when  they  come  10  tt^e  age  of  2^  yearsy  and  tliat  his 
executors  Ihall  Cake  the  profits  in  the  interim ;  the  ekleft  ihall  not  wait  for  the  age  of  thp  youngeiL 
Per.  Croke  J.  z  Bulft.  126.  cites  13  H.  7.  17  b.or  15*  b. 

'  *  The  entry  of  him  that  comes  to  full  age  do€s  mi  dtjlroy  ibejoitUurey  bnt  they  are  jointenantf 
nocwithftanding.  Yel7«  183.  S.  C.  ■  iS.  C.  cited 'Saund.  184.  in  cafe  o^CQokV  Genird;  at 
adjudged  tliac  the  ejdeft'msiy  well  fnter  though  the  other  had  not  attained  bis  age,  bqcai^e  the 
words  of  the  will  ihall  be  taken  diftribucively  reddendo  fingiUa  iingulis. 

I0«  If  a  man  devifes  bis  trees  to  his  executors  to  pay  his  dehtSj  f  aqo  1 
the  executors  muft  cut  4own  the  wood  in  convenieat  time.  JBrownl,  ^  \       J 

If.  A.  has  th|*ee  fons,  and  devifed  feveral  leafes  to  his  feveral  fons 
ivben  theyjhould  come  to  the  age  of  11  yearsj  and  that  his  executors 
ihould  have  the  iame  in  the  interim.  Each  one  of  them  when  he 
comes  to  his  age  of  2  j  years  Ihall  have  his  term  by  fuch  conftruc-^ 
tion  made,  and  reddendo  (Ingula  fingulis,  and  the  eldeft  (ball  not 
tarry  foe  his  part  till  the  youngefl  (hall  come  to  his  age  of  21  years^ 
for  each  of  them  fliall  have  histerin  in  his  turn.  Per  Croke  J.  cites 
13  H.  7.  17.  b.  by  Finqux.  Ji  Bnlft*  126, 127.  Mich.  11  Jac, 
Koberts  v.  Roberts. 

12.  A.  devifed  land  to  B.  for  lifcy  remainder  to  C  and  his  heirsy 
C  paying  100  /.  out  of  the  iffues  and  prof  ts  of  the  lands*  A.  dies.  & 
diesy  his  heir  within  age.  B.  dies.  And  it  being  found  by  office 
that  the  land  was  holden  by  knight  fervice  in  capite  th^  king  feifed  it^ 
and  afterwards  for  non-payment  during  the  minority,  the  heir  of  A^ 
enters  after  livery  fued.  But  adjudged  that  the  entry  was  not  taw-« 
full,  ibr  being  tb  be  paid  out  of  the  rents  and  profits,  it  is  to  be 
intended  when  he  (hall  receive  them,  but  the  king  having  taken  the 
profits,  he  (hall  not  pay  them.  Cro.  J.  374.  pL  5.  Mich.  12  Jac« 
B.  R.     Slade  v.  Thompfon. 

13.  A.  was  poflefled  of  a  term  for  32  years,  and  devifed  it  to  his  Cra  J.  p^ 
vrik  for  life,  and  after  her  death  to  his  fons  B.  and  C,  jointly  if  ^\\^^" 
they  have  nofons^  and  iftheyjhall  havefons^  then  that  Jball  be  referved^  and  that  tb* 
einJput  out  for  the  benefit  of  fuch  child  or  children.     But  if  it  (hall  teftator's 
J>leafe  God  to  fend  them  no  rrten  children,  then  after  their  deceafe  it  ^^^^  ^^ 
ftall  defcend  and  come.to  D.  isind  E.  children  of  a  fon-in*law.  The  ^jj  grand* 
wife  died.    B.  died*leaving  a  fon ;  this  fon  (hall  enter  upon  C.  for  children 

{t  is  an  ipmiediate  devijc  to  the .  children  of  B.  and  C.  Per  3.  J.  ^^^"  ^}* 

^ainJit  owncnu-, 
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Detiife. 


^^^"o'TT  againft  Ciokc    3  Bulft.  98,  Mich.  13  Jac.    Blandferd  y.  Bland* 

Mo.  846,  pi.    r°.  ^  '  •  •'•'         . 

1146.  S.C.    ^°^°* 

^djudged^ccordinglf, 

Cro.J.655.  14.  A.  feifed  of  three  meffuages  has  ifllie  three  daughters  jf.  JS. 
Gilbert  v.  and  C,  and  he  devifed  to  each  an  houfe^  and  if  his  daughters  die  with-^^ 
»o*Tac.  ^^  ott/ /^<?,  then  to  remain  to  J.  S,  One  dies  without  iffue  ;  quaere  if 
B.  R.  the  '  J-  ST  (hall  take  it  prefently,  or  expeft  till  all  are  dead  without  ifliie  j 
s.  P.  where  per  Houghton.  Cro.  J.  448.  pi.  28.  Mich.  15  Jac.  B.  R.  in  cafe 
?e;wSt-°fA«=Kingv.Rumball. 

the  mother,  and  after  divers  arguments  it  was  rcfolved  that  the  mother  (hould  take  immedlatelx 
after  the  death  of  each,  as  they  died  without  ilTue  ;  but  Lea  Ch.  J.  doubted,  becaufe  it  was  in  a 
■will ;  and  that  it  was  not  the  teftator's  intent  to  prefer  the  feme,  as  long  as  he  had  iflTue  of  his  body* 
But  for  the  reafons  of  the  other  jufticesihey  having  long  confidered  thereof,  refolvtcl  that  it  could 

not  be  a  crofs-remainden  And  fo  it  was  adjudged  for  the  defendant. S.  C.  cited  Arg.  x  Sand« 

SS4.  in  cafe  of  Cook  v.  Gerard. 


Ler7*2I2. 

S.  C.  re- 
Col  ved  ac- 
fordingly. 


15.  A  man  being  feifed  of  lands  in  fee  in  dcvicjne^  and  alfo  of  a  re^ 
verfion  dependant  on  the  life  of  R.  K.  devifes  the  demefnes  to  bis  wift 
for  one  year  after  his  deaths  and  then  devifes  the  faid  demefnes  and  the 
reverjion  together  to  W.  K,  habend,  immediately  from  and  after  the 
expiration  of  that  year^  and  the  deceafe  of  thejaid  IL  K,  to  the  faid 
Wn  K.  ana  his  heirs.  The  devifor  dies.  .The  year  expires.  W, 
K.  fhall  have  the  demefnes  prefently,  and  the  reverfion  after  the 
death  of  R.  K.  for  it  flial]  be  taken  reddendo  ftngula  fmgulis.  I 
Sand.  186.  Mich.  20  Car.  2.     Coke  v.  Gerard. 

16.  A.  bequeathed  100/.  a^piece  to  his  4  daughters'^  (his  only 
children)  payable  at  21   or  days  of  mafriage,  and  charged  lands 

..  -I  with  payntent  of  the  fame.     Three  died.     Thefurvivor  is  intit-^ 

i  4^^  J  led  to  the  whole,  but  not  to  compel  payment  till  ihe  is  21  or  mar- 
ried. Fin.  R.  375.  Trin.  30  CSr.  2«  Chapman  (per  Guardian) 
y.  Crocklev. 

17.  A.  bequeathed  1500/.  to  B.  and  C.  to  be  divided  between 
them,  and  if  one  of  them  die,  then  the  furvivor  to  have  lOOo/.  and 
if  both  die^  ^c.  The  time  of  payment  not  being  mentioned,  the  le^ 
gacles  are  payable  in  this  cafe  at  21  or  day  of  marriage.  Fin.  R« 
432.  Mich.  31  Car.  2.     Dormer  v.  Dormer. 

18.  A.  devifed  to  his  two  daughters  600/.  a-piece  to  be  paid  at 
twenty^onty  and  the  refidue  of  his  perfonal  eflate  to  his  fon^  and  de- 
clared that  if  either  of  his  iaid  children  ihould  die  in  their  mincritj 
the  furvivorsjhould  be  heirs  in  equal  proportion^  and  made  J.  S.  exe- 
cutor. The  fon  died  young.  The  court  th6ught  the  refiduary 
part'  not  fubjeft  to  any  contingency  or  furvivorfliip,  but  diat  the  in- 
tereft  thereof  immediately  veiled  in  the  (urviving  daughters,  if  of 
age  or  not.  Fin.  R.  430.  Mich.  31  Gar.*  2*  Bargrave  v.  Whit^ 
wicke&  al.' 

iVcm.x99.  19.  Legacy  to  be  paid  at  fixteen  years  of  age^  legatee  diet 
^s°c^^*  before;  admmiftrator  of  legatee  {hall  not  receive  it  till  the 
cite'jand  fixteen  years  end.  2  Chan.  Rep.  188,  52  Car.  2.  Sanders  v% 
affo  the       Earle. 

cafe  of  Co- 
berry  V.  Lampen.i     n  >  ■  Kferfonal  ir^acy  (hall  he  paid  prcfentJy,  though  the  child  dies  before 
the  appointed,  time  j^  per  Ld.  Wright  Ch.  Free.  198.  in  cafe  of  Brewen  v.  6rewea.«-«-^I/e  27$. 
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Htll.  26  Eliz.  B.  R.  it  was  faid  by  Dr.  Awbrey,  that  the  civil  law  is,  that  the  executor  or  admt* 

nillrator  Ihall  receive  it  prefently.     la  Lady  Lodges  cafe. 

20.  If  a  legacyht  given  to  an  infant  to  be  paid  at  his  age  of  twenty-'  '  ^*  '^*- 
one  years,  and  the  executors  to  pay  intereji  for  it  until  tt  becomes  ^jj^^s. 
payable 'y  if  the  infant  dies  before  twenty^one^  it  is  due  prefently  to  1000  Lpay- 
the  executor  or  adminiftrator  of  the  infant ;  but  if  no  intereft  was  ^^^e  ^ 

to  be  paid  for  it,  then  it  (hall  not  be  paid  until  fuch  time  as  the  and^^thT* 

infant  would    have   come   to   twenty-one   in  cafe  he  had  lived;  mean  time 

becaufe  there  it  is  a  ben^  the  tejiator  intended  to    the    executor  J-  S.  to 

by  keeping  it  in  his  hands ;  but  in  the  other  cafe  it  would  be  none,  ^^{%^^ 

^t^^Ti  intereft  was  payable,    2  Freem,  Rep.  6^4,  pi.  7^     Hill,  lotnti' 

1680.    Anon.  ammniingtB 

the  itHeteJi 
of  the  UjTMy  given  him.  J.  S.  died  before  twenty-one  s  it  w^  held  by  Raymond  Ch.  f .  Jekyl 
Mader  of  the  Rolls,  and  Eyre  Ch.  J.  (at  the  council,  it  being  a  cafe  from  Antegoa)  auer  time 
tnken  to  confider  of  it,  that  the  executors  of  J.  S.  ihoald  wait  for  their  legacy  til!  fuch  time  as  J.  S* 
bad  he  lived  would  have  been  twenty-one,  it  being  unreafonable  that  tlie  oxecntors  of  J.  S.  Hand- 
ing in  his  place  fhould  be  in  a  better  cafe  than  J.  S<  hin^felf  would  have  been,  had  he  been  Uviogi 
and  it  was  to  be  prefumed  that  A.  had  made  a  computation  of  his  ellate  and  confidered  when  the 
fame  would  bear  and  allow  of  the  payment  of  this  legacy,  and  that  no  reafon  could  be  givea 
why  an  uncertain  accident  ihould  accelerate  the  payment  of  this  legacy  before  the  time,  which 
}vas  at  firQ  intended  for  that  purpofe.  2  Wms's  Rep.  335*  337.  pL  96.  Hill.  1725.  Cbcfter  fir 
Painter. 

21.  Though  it  be  iaid  that  the  money  Jhall  te  laid  out  after 
all  legacies  paid^  yet  all  befides  what  ferves  to  pay  die  legacies 
{hould  be  laid  out  prefently.  2  Vent.  346.  Trin.  32  Car.  2* 
Anon. 

22.  Lands  devifed  to  J.  S.  in  fee  in  truft  for  A  and  Ae  heirs  oC 
her  body,  and  if  J.  died  without  ijfue  to  B.for  lifcy  and  in  another 
clauie  in  the  will  he  devifed  that  if  A*  die  without  tjfue  andB.  be  then 
deceafedi  then  and  not  otherwife  he  gave  the  land  to  R.  and  his  heirs ; 
A.  died  without  ifliie.  B.furvived  her  and  died*,  R.  brought  a  bill 
againft  J.  S.  and  the  heir  at  law  of  the  teftator  to  have  mis  truflr 
executed;  decreed  for  R.  though  B.  furvived  A.  becaufe  th& 
words  (if  B.  be  then  deceafed)  feemed  put  in  to  exprefs  his  mean- 
ing that  B.  (hould  be  fure  to  have  it  for  her  life  and  that  R.  ihould 
not  have  it  till  (he  were  dead,  and  alfo  to  fhew  when  R.  ihould  have . 
it  in  pofleffion.     2  Vent.  363.  Hill.  2  &  3  W.  &  M.  in  C.  B. 

^       Anon. 

23.  A  devife  was  in  fuch  manner,  &c.  becaufe  my  deb'ts  are  many^  r  .^^  'i 
amounting  to  4600].  a  perfed;  fchedUle  whereof  is  hereto  annexlsd)  L  t       4 

%\  therefore  /  devife  my  lands  to  be  fold^  ii^c^    And  in  another  claufe 

feys,  as  concerning  fuch  and  fuch  lands^  efter  nyjuft  debts  and  legacies 
paidj  I  devife  them  to  A.  &c.  Afterwards  the  de^ifor  mortgages 
part  of  thefe  lands  for  4600 1.  The  debts  (in  the  fchedule)  and  the 
legacies  are  paid,  and  now  the  eftate  ihall  veft^  for  the  debts  to  be 
patd  precedent  thereto  are  the  debts  mentioned  in  the  fchedule* 
3  Lev.  432, 433.  Mich.  7  W.  3.  C.  B.    Loddington  v.  Kime. 

24.  A  portion  was  devifed  to  a  daughter  to  be  raifed  out  of  a 
real  and  perfonal  ejiate  and  to  he  paid  at  twenty ^onsyiht  marries  and 
dies  before  twenty-one  leaving  a  child;  (Note,  it  yufzs  not  faid 
{0  be  •  paid  at  t^^enty-one  or  marriage)  Ld«  Sommers  direded 

"  '    "  ■  ail 
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'  an  account  of  the  eftate  and  then  he  would  give  his  opinion,  but 

inclined  ftrongly  that  the  portion  v/as  payable ;  for  all  the  cafes  go 

.    upon  this,  there  being  no  marriage  that  did  not  happen,  which  waf 

the  caufe  of  the  portion.  Ch.  Free,  109.  Hill.  1699.    Jackfon  v« 

Fvrant. 

^5.  j.  S.  haying  three  daughters  and  feyeral  grandchildren  and 
great  grandchildren  made  his  will,  and  devifed  the  furplus  of  his 
^ate  to  be  equally  divided  atmngfi  hi^  \htee  daughters^  and  all  his 
grandchildren  and  great  grandchildren^  that  ftmld  be  living  within 
two  years  after  his  deaths  and  died  \  and  within  two  years  after  his 
death  othpr  grandchildren  were  bprn ;  ^e  plaintiffs  examined  wit- 
pefles  to  prove  J.  S's  intent,  that  none  born  after  his  4cath  (hould 
take ;  and  the  queftion  was,  whetlier  they  could  be  admitted  to 
read  this  proof;  and  my  Lord  Keeper  was  of  opinion,  that  fucl^ 

E roof  might  be  admitted ;  fo  the  witnelFes  were  read ;  bqt  depcjiti^nz 
.  fer^  onlyy  that  y.  S.faidfo  orfo^  or  to  that  effe^^  which  my  Lord 
(aid,  fignified  nothing  for  Siat  nlakes  the  witnefs  the  judge;  and  he 
0ight  tofet  down  the  very  jVQrdsfar  the  court  to  judge  efi  but  witfa-r 
put  this  proof,  my  Lord  held,  that  the  wopds  in  the  will  (within 
two  year^  after,  my  death)  were  to  be  taken  reftri^vdy,  and  ex^ 
tended  to  none  barn  after ;  and  decreed  accordingly,  which  decree 
was  afl&rmed  in  tl^e  Hquf^  of  Loriib.  Abr,  £qu«  Cafes  231.  Trtn^ 
I7Q0.    Dayrell  v.  Molefwqrth. 

26.  Dev&e  of  500 1.  to  A.  to  pla^e  him  out  (fpj^rentice\  it  was  ob^ 
lefted  that  A.  was  not  intitled  till  fit  to  be  placed  out,  but  the  obf 
j^dion  not  allowed  and  the  legacy  decreed  to  be  paid.  2  Vem^ 
43lt  pl»  393*  Hill.  1701.  Nevill  v:  Nevill. 
.  ZJ»  A,  by  marriage  fettlement  fecures  2000  /.  a-^pifce  to  daugb-* 
tfrsy  payablf  at  eighteen  or  marriage^  and  afterwards  by  will  dire^s 
the  portions  to  be  made  up,  3000  /,  a-piece.  Per.  Ld,  Wright  and 
t)ie  Mafter  of  the  Rolls,  no  time  being  mentioned  for  the  (layment 
of  the  additional  portions  they  are  papble  at  the  fame  time  with 
die  portions  provided  by  the  fettlement  which  was  at  eighteen 
or  marriage.  Cb.  Prec.  226.  pi*  xS6t  Trin.  1703.  Aihton  v« 
fJhtotu 

2S.  J.  devifed  30oA  ^  B,^  but  declares  kk  ^iU  ond  defirt  that 
jB*,  give  the  300  /.  to  M,  the  daughter  of  B.  at  his  death  or  fooner^ 
if  there  be  occafion  for  her  better  advancement  It  was  infifted 
.  that  if  there  was  occafion  M.  might  call  for  the  3^0 1.  even  ii^ 
B's  life-tim^  2.  Vern«  466.  pi.  427.  Mich.  1704.  ^p^^cles  v, 
England. 

29.  John  Jackfon  by  his  will  gives  certain  lands  t$  heffldfcr  the 
payment  of  his  debts^  and  the  refidue  he  gives  t9  bis  wife  Mvitjfor 
Ufe^  and  after  her  death  to  Thomas  hisjm^  his  heirs  and  afftgns  for 
<i;^r,  provided  neverthelefe,  that  ifthejaid  Thomas  Jbould  depart  this 
life  without  iffue  of  his  body^  then  he  gave  to  his  two  god^daughters 
the  plaintiffs  200  /.  to  be  equally  divided  between  theniy  and  paid  out  of 
the  efiate  lajl  mentiomed  within  fix  months  after  the  deceafe  of  thefur^ 
"pivor  of  his  f aid  wife  and  his  fou  Thomas  by  fuch  perfon  as  (hould 

iiftcrit. 


Inherit  or  enjoy  Ifae  famc^  and  for  non-payment  thereof  he  gaife  ihi 
ffiate  to  his  faid  god^daugbters  fir  payment  thereof.  The  teftator 
dies  and  his  widow  diesy  Tlomas  enters  upon  the  lair  mentioned  land$ 
eind  levies  afmey  and  fettles  the  land  upon  his  wife  for  a  jointure^  and 
his  heirs  by  oer^  and  for  want  of  fuch  ilTue  to  his  own  right  heirs» 
and  he  having  one  child  a  daughter  bv  that  marriage,  he  hy  his  will 
gives  the  ejlate  to  his  wife  Sarah  and  her  heirs  after  the  death  of  his 
iaid  daughter,  and  fliortly  after  the  making  this  will  he  dies,  leav- 
ing his  wife  and  one  daughter  living,  and  in  about  three  months  af- 
ter the  daughter  dies,  and  Sarah  the  widow  having  the  land  for 
her  life  by  die  fettlement  and  the  inheritance  thereof  by  the  will  of 
Thomas,  (he  afterwards  marries  the  defendant  by  whom  fhe^had 
children,  and  then  (he  dies,  and  the  defendant  enjovs  the  land  by 
the  curtefy  of  England.  The  plaintiffs  brought  a  oill  againfl  the 
defendant  for  a  fatisfa£lion  of  the  200 1.  which  caufe  came  to  hear- 
ing and  the  ^uejlion  was  whether  the  legacy  was  payable  by  reafofi 
TjDomas  hfi  iOite  living  at  his  deathy  or  whether  it  did  not  become  pay^ 
able  at  any  tinu  upon  the  failure  ofijftte  of  Thomas^  My  Ld.  Keepei^ 
Harcourt  was  of  opinion  that  the  legacy  was  not  payable,  taking 
the  meaning  of  the  words  of  theVill  to  be,  that  if  Thomas  fhould 
have  no  iifue  living  at  his  death,  then  to  be  paid  only ;  for  that  the 
teflator  having  limited  it  to  be  paid  in  fix  months  after  the  death  of 
the  furvivor,  which  if  fhould  be  interpreted  to  be  paid  upon  the 
£ulure  of  ifTue  of  Thomas  that  mi^ht  be  many  yt3iX%  after,  but  told 
the  pbintif^s  that  as  the  eflate  was  devifed  for  payment  of  the  debts, 
they  might  and  fhould  have  the  liberty  to  bring  an  eje£bnent  and 
^y  it  and  would  retain  the  bill  in  the  mean  time.  An  eje£lment 
was  brought  to  try  it  at  the  affixes,  but  the  plaintiff  would  not 
proceed.  N.  B.  This  decree  was  afterwards  reverfed  in  the  Houfc 
of  Lords.  MS.  Rep.  Pafch.  11  Anm  in  Cane.  Nicholls  &  al' 
v.  Hooper. 

30.  Devife  of  land  to  A.  in  tail  and  afier  A*s  death  without  if  Clian.Pree. 
fue  to  B.    A.  dies  living  the  tejlatory  but  lefi  iffue.     The  devife  to  4|9-  pt 
A.  is  void  and  B.  Ihall  take  immediately,  though  Cowper  C.  faid,  J^^f '^,  "°^ 
it  viras  againfl  the  intent  of  teflator  and  the  words  of  the  will,  and  ,Horn(bf. 
againfl  a  maxim  in  law ;  that  an  heir  fhall  not  be  difmherited  with-  |*  ^'  ^ 
out  exprefs  words.    2  Vern.  722.  pi.  640.  Mich.  17 16.    Button  cirdin^giy. 
y;  Simpfon.  ...^ilb. 

Equ.  Rep. 
115.  S.  C.  in  totidem  rerbif* 

31.  A  devife  was  in  trufl  that  the  dcwikcsjhall  have  the  profits 
ffthe  land  when  they  come  of  age ;  they  have  a  right  to  it  in  their 
minority,  at  leafl  to  fo  much  thereof  as  may  be  fufficient  for  their 
fupport  and  maintenance,  and  what  is  not  then  paid  fhall  go  to 
their  adminifbators.  9  Mod.  104.  Mich.  1 1  Geo.  Bateman  v.  ^ 
Koach. 

32.  I  give  all  n^  perfonal  efiate  to  fny  wlfty  and  to  both  my  grand  Confirme4 
children  1000/.  a^piece^  if  they  arrive  at  the  age  of  twenty-one  years  J^of*eH^ufe 
#r  marriage.    Thefe  legacies  are  payable  at  twenty-one  or  marriage  of  Lords. 

and  ibi<L 
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arid  Is  tloi:  to  ^wait  the  death  of  the  wife.    9  Mod.  93.  PaTch.  id 

Geo*  I.  Cane.     Burdet  v.  Young. 
Cafes  in  33,  A.  by  will  charges  lands  with  payment  of  1000  L  a-piece  to 

Ld^  Kline's  "^^  ^"^  *"  daughters^  payable  at  22  or  marriage;  and  if  any 
time- 15.  ^^  before  her  portion  becomes  payable^  the  Jhare  ofherfo  dying  to  go  to 
8.  C.  and,  the  furvivors.  E.  died  before  22  or  marriage;  D.  attained  her  age 
fays,  the  ^f  22.  It  wa^  held  by  Lords  Commiflioners  Jekyl  and  Gilbert^ 
of  opinion,  ^^t^  E's  (hare  fliall  not  be  paid  to  the  furviving  daughters  till  fuch 
it  ihouid  be  time  as  fuch  deceafed  *  daughter^  had  {he  lived,  would  have 
paid  when    ^ome  to  22.    2  Wms's  Rep.  271.     Pafch.   1725.     Feltham  v. 

the  dcccaf-     t?  1^1  '^        '  *    ^       ^ 

ed  would     ^  eitham. 

have  re-  34.  And  (the  reporter  fays  that  as  he  underftood)  the  court  alfo 

fc**^  '^  If  ^^^^^^  ^*^  ^^  furviving  daughters  (hould  not  have  their  (bares  of 
w!^d1>c  fo  ^*^  P^  ^^^^  ^^y  refpe&vely  fhould  have  attained  22  or  be  mar- 
many  feve-  ried,  it  not  being  the  teftator's  intention  to  truft  any  of  them  with 
raldiviiions  their  portion  till  22  or  marriage.     Ibid.  27a. 

each  perfon*s  title  to  it  accrued,  whereas  it  was  defirnedto  be  one  intire  payment.  If  a  le- 
gatee dies,  his  executors  or  adminiflrators  iball  not  i  aceive  the  legacy  before  Che  deceafed  hirafeif 
might  have  done  it  r  for  it  is  abfurd  that  an  accident  of  death  of  a  legatee  fhould  vary  a  time  o^ 
payment  appointed  by  another  perfon  ;  and  this  is  pajticularly  ftrong,  being  to  charge  a  real  eftate. 
^he  devifor  might  perhaps  have  made  a  computation,  and  confidered  how,  and  at  what  time  his 
eftate  would  bear  fuch  a  charge ;  and  if  the  part  of  the  deceafed  (hould  be  paid  at  the  time  that 
the  furvivor*s  portion  was  payable,  it  might  ^e  charging  the  cftate  fooner  than  the  devifor  intended 
it  (hoold. 

♦[404] 

MS.  Rep.  9       35.  A.  by  will  gives  a  legacy  to  his  fin  B*  at  21,  and  if  he  diet 
twid '  v!^    iffore^  then  to  go  over  to  C.  and  D.  (two  other  children)  tejiatordies  ; 
WUiiLnL     ^^^  ^*  ^^^^  before  21.     And  bill  is  now  brought  by  C.  and  D« 
(who  are  like  wife  infants)  for  this  legacy. 

And  the  queftion  was,  whether  this  legacy  fliould  wait  till  B« 
would  have  been  21  (if  he  had  lived)  or  Ibould  be  paid  immedi- 
ately ? 

Lord  Chancellor  at  the  firft  hearing  declared,  diat  if  this  had 
been  a  fubftantive  vefted  legacy,  and  no  claufe  of  furvivorfliip  or  li- 
mitation over,  it  muft,  according  to  the  late  authorities,  have 
waited  till  B.  the  legatee  would  have  been  21,  and  would  not  have 
hten  recovered  fooner  by  the  executors,  becaufe  that  would  be  to 
accelerate  the  payment  fooner  than  the  donor  intended  it,  and  it 
feems  here  C.  and  D.  are  fubftituted  only  in  the  place  of  the  execu- 
tors, &c.  of  the  legatee. 

Lord  Chancellor  thought  that  though  the  legacy  here  is  given 
to  B.  at  21,  yet  it  is  a  veiled  legacy,  and  the  fame  as  if  it  had  been 
given  to  be  paid  at  21 ;  all  the  legacies  to  the  other  children  being. 

Siven  in  that  manner,  and  this  fmall  varying  of  the  expreilion 
oes  not  fufficiently  fliew  that  the  teftator  intended  any  diife- 
rence. 

But  nota,  and  it  feems  this  point  is  not  material  to  the  main  quef- 
tion as  to  Ae  time  of  payment  overj  for  whether  vefted  or  not,  it 
was  plainly  to  go  over  upon  the  legatee's  dying  before  21,  which  , 
happened. 

Next  day  this  was  ftirred  again,  and  Mr.  Sollicitor  General  pro 
Quer*  cited  %  Ventr.  347.  Leon.  278.  and  argued  that  the  difference 

was 


was  between  an  executor  and  a  devifee  over ;  for  that  In  cafe  of 
fuch  a  legacy  vefted,  and  the  legatee  died  before  21,  there  the  exe- 
cutor {hould  wait,  and  not  be  paid  the  legacy  till  the  legatee  would 
have  been  21,  if  he  had  lived »  becaufe  the  executor  claiming  under 
the  legatee  can  be  in  no  better  a  condition  than  t^e  legatee  himfelf 
would  have  been,  &c.  And  that  the  executor  (hould  thus  expedy 
and  was  lately  refolvedin  a  plantation  claufe  before  the  Lords  of  the 
council  upon  a  reference  to  the  two  Chief  Juftices  and  Mailer  of 
the  Rolls ;  but  it  is  otherwife  in  cafe  of  a  devife  over,  for  the  de- 
vifee over  does  no(  claim  or  come  in  under  the  legatee,  but  his  right 
accrues  immediately  upon  the  contingency  happening,  viz.  death  of 
the  firft  legatee  before  21. 

Nota,  at  another  day  Lord  Chancellor  declared,  that  though  he 
could  fee  no  real  difference  between  the  devifee  over  and  the  exe- 
cutor or  adminiftrator,  yet  as  there  was  a  modern  precedent  to  the 
contrary,  and  that  the  devifee  over  (hould  be  paid  prefently,  and  that 
the  executor  (hould  wait,  &c.  he  thought  he  was  bound  by  that 
precedent. 

And  further  faSd,  that  fo  long  ago  as  the  time  of  E.  6.  in  And.   F  ^q  C  1 
Rep.  fuch  a  devifee  over  maintained  an  a<S^ion,  &c. 

And  25  July  his  lord(bip  gave  judgment  for  the  plaintiffs  that 
the  legacy  (hould  be  paid  immediately,  without  waiting  till  B« 
Ihould  have  been  21.  And  cited  Papworth  and  Moor  2  Vem. 
283.  (whicji  is  in  point)  and  i  And.  33.  MS.  Rep.  9  July,  1^2%^ 
Landy  v.  Williams. 

36.  Lord  Dover  by  his  will  dated   14  January  1707.  devifed  MS.  Rep. 
feveral  houfes^  ground-rents^  fef^.  both  in  pojejfton  and  revtrfion  to  "r™*  3<»co. 
Folkes  &  al'.  upon  truftj  that  they  andthefurvtvor  ofthemjhould  (as  i>*Avers  & 
foon  as  conveniently  they  might  or  could)  feu  and  difpofe  of  all  the /aid  ,9i\Y,?Q\kt% 
houfes  and  premtffes  to  them  devifed  both  in  poffiffion  ana  reverjion  for  ?t^^ '  *"** 
the  beft  price  could  be  gotten  for  the  fame,  and  out  of  the  money  d*  Avers.* 
arifing  by  fuch  fale  or  by  the  rents  and  profits  in  the  mean  time^Jhould 
pay  fevtral  legacies  thereby  given  to  feveral  perfons^which  are  direSied 
to  he  paid  within  fix  months  after  his  deaths  and  after  payment  of  the 
iaid  legacies  and  reimburfing  the  faid  truftees  their  charges,  to  put 
all  the  remainder  of  the  monies  to  he  raifed  by  the  fale  of  the  premtffes 
into fhe  equal  parts  or  fl>ares^and  out  of  the  fir  ft  fifth  part  to  pay  unto 
the  four  youngefl  daughters  of  his  niece  Lady  D*  Avers  1000/.  a-pieccy 
at  their  reJpcStive  ages  of  21  or  days  of  marriagAy  which  (hould  firft 
h2ippenj  and  to  pay  the  refidue  of  the  faid  fifth  part  to  the  proper  hands 
of  jLady  D^jfversj  or  as  (he  (hould  diredt,  for  her  own  proper  ufe, 
and  ber  receipt  alone  to  be  fufficient  for  the  fame ;  and  to  pay  an- 
other fifth  part  to  his  niece  the  Lady  D'Ewes  after  payment  there- 
out of  1000 1.  a-piece  to  her  younger  children,  in  like  manner,  and 
to  pay  the  three  other  fifths  to  his  three  other  nieces  in  like  manner  \ 
ami  If  any  of  his  faid  nieces  Jhould  happen  to  die  before  any  dividend 
could  be  made  of  the  fUm  or  fums  of  money  to  be  raifed  by  the  fale 
or  (ales  of  the  houfes  and  premiil'es  directed  to  be  fold,  he  appoints 
that  all  and  every  the  fum  and  fu7ns  of  fno^iey  which  fljould  or  ought  to 
hav€  come  and  been  paid  to  his  faid  niecifs  in  cafe  they  had  livedo 
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Jbeihldy  infucb  cafe  tf  their  dying  ie  paid  by  bit  trufleet  H  akddnmi^ 
all  and  every  the  younger  children  rf'bisjaid  niecesyfons^  and  daugb-' 
ters^  in  equal proportionsy  which  Jhomd  be  alive  at  the  time  the  dividends 
are  or  ought  to  he  made  by  the  intent  of  this  bis  wiUy  thefums  fi  to  be 
divided  to  be  paidasfoon  ^s  they  are  raijed\  in  which  diuribution  d 
the  fums  of  money  intended  for  his  iaid  nieces,  care  is  to  be  taken 
that  the  younger  children  of  his  faid  nieces  do  only  claim  and  take 
the  ihare  and  part  intended  for  their  own  mother  in  cafe  they  had 
lived,  and  no  more ;  and  that  after  ib  mudh  money  was  raifed 
as  would  pay  the  legacies  given  by  him  which  were  precedent  in 
point  of  payment  to  the  legatcies  intended  for  his  nieces  and 
their  children,  that  then  and  fo  often  as  lOOoL  was  raifed  by 
virtue  of  the  truft  aforefaid,  that  the  (aid  money  fhould  from  time 
to  time  be  put  out  at  iiitereft  upon  land  fecurity  by  his  truftees 
or  the  furvivor  of  them,  and  the*  monies  which  arife  and  come 
from  the  intereft  thereof  fhould  be  added  to  the  principal  to  the 
increafe  of  the  fums  intended  for  his  (aid  nieces,  and  their  children 
cefpe<3ively* 

Lord  Dover  died  5th  April  i7o8.  Lady  D'Ewes,-  one  of  his 
live  nieces  died  fbon  after  in  the  beginning  of  February  1708  beford 
any  fide  made  or  bill  brought  for  execution  of  the  truft,  leaving 
two  fons  and. four  daughters,  fcil'.  Sir  Jeroiin  D'Ewes,  W3^ 
lou^by  D'Ewes,  Delariviere,  Mary,  Henrietta,  and  Merdina,  aU 
infants. 

Soon  after  the  death  of  Lady  D'Ewes  in  Hill.  Term  1708'^ 
Sir  Robert  D'Avers  and  Dame  Mary  Ux'.  one  of  the  nieces  of 
Lord  Dover,  and  all  her  younger  children  dien  living,  together 
with  the  younger  chiUren  of  Lady  D'Ewes  and  others,  exhibited 
their  bill  in  this  court  againft  the  truflees  to  have  the  truft  eflate 
r  406  1  ^'^^  ^^  ^^  ^  money  ariiing  thereby  might  be  divided  according 
■•  to  the  dirediions  of  tfie  will.   The  cauie  was  heard  28th  July  1709, 

and  it  was  decreed  that  the  eftate  devifed  to  be  fold  fhould  be  fold  to 
the  beft  purchafor  to  be  allowed  of  by  the  mafter,  and  that  the  money 
arifing  by  fuch  fale  fhould  be  divided  and  paid  in  fucb  manner,  and 
to  fucb  perfons,  and  fubjeA  to  fuch  contingencies  as  the  will  direds. 
Purfuant  to  the  faid  decree  feveral  parts  of  the  truft  efhte  werefold, 
and  die  feveral  legacies  by  the  will  given  anddireded  to  be 
paid  infix  months,  as  alfo  the  feveral  legacies  of  xoooL  a*mece 
given  to  the , daughters  of  the  tefbtor's  nieces  were  likewife  aB  . 

faid.  j 

Lady  D'Avers  died  rSth  Oftober  1722,  intefbtc,  leaving 
eight  children,  fcil'.  three  fons  and  five  daughters,  a  great  part  of 
the  trufl  eftate  ftill  remaining  imfold.  The  younger  children  of 
Lady  Davers  in  Eafter  term  1726,  exhibited  theu:  bill  againft  Folkes 
the  surviving  truftee,  and  the  vounger  children  of  the  other  nieces 
of  the  teftator,  to  revive  the  former  fuit  and  proceedings,  and  this 
came  pn  to  be  heard  odi  June  1727,  and  it  was  then  decreed  diat 
it  be  referred  to  the  Mafter  to  take  an  account  of  the  feveral  con« 
tnSt&  made  for  the  fale  of  the  truft  eftate  purfuant  to  the  former  de* 
cree  iince  the  death  gf  Lady  D'Aver^  and  of  the  times  when  fudi 

contra£b 


eontrSi^b  w^e  made,  and  for  what  fums  relpeftivdy,  and  what 

younger  children  of  Lady  D'Avers  and  Lady  D'Ewes  refpeSively 

were  alive  at  die  time  6t  making  the  contrads  for  fuch  Tales  and 

that  one  fifth  part  of  die  money  arifing  by  fuch  contra£b  refpedtive**  • 

ly  be  paid  to  the  younger  children  orthtfiaid  Lady  D'AverS|  who 

were  living  at  the  rime  of  making  fuch  contra£b,  and  if  any  of  them 

are  fince  oead,  to  their  reprefentadves ;  and  that  one  other  fifth  part 

cf  the  monies  arifing  by  luch  contra£b  refpedively  to  be  paid  to  the 

younger  children  of  Lady  D*£wes  who  were  uien  living,  and  if  .• 

any  of  them  are  fince  d^,  to  their  reprefentatives,  and  that  the 

tnul  efbte  remaining  unfold  be  forthwith  fold  according  to  the 

former  decree,  and  dut  one  fifdi  part  of  the  monies  arifmg  thereby 

be  paid  equally  to  the  youneer  children  of  Lady  D*  A  vers  as  fhall 

be  Uvine  at  the  dme  of  Inch  ule^  and  that  one  other  fifdi  part  be  paid 

to  the^defendant  Delariviere  Gage,  Mary  Tafbureh,  and  Henrietta 

H  ^  younger  children  of  die  (aid  Lady  D'&wes,  or  to  fuch 

4>f  them  as  ihallbe  living  at  the  rime  ot  fuch  (ale,  the  other-  . 

iifdis  arifing-by  fuch  (ale  be  paid  according  to  the  will  of  Lord 

Mr.  Helmes  married  Merelina  D'Ewes,  one  of  the  daughters  of  " 
Lady  D'Ewes;  flie  attained  her  age  of  21  years  on  6th  of  July 
Jj2iy  and  died  in  April  1725,  leaving  ifUie  one  fon,  and  Mn 
jnelnies  took  out  adminiflradon  to  her.  Mr.  Helmes  thinking  him- 
felf  aggrieved  by  the  faid  decree,  perifloned  to  have  the  caufe  re* 
hearc^  and  infitted,  that  his  wife's  rieht  was  a  vefled  intereft 
.  by  the  death  of  her  mother  Lady^  D'Ewes,  and  that  he  in  right 
and  ^fs  reprefentarive  of  his  (aid  wife  is  indded  by  virtue  of  the 
will  and  former  decree  to  his  wife's  propdlrion  of  her  mother's 
Ihare  of  the  monies  arifing  and  to  ariier  by  (ale  of  the  truft 
eftate.  , 

This  caufe  was  afterwards  folemnly  argued  by  counfel  on  both 
fides,  before  King  C.  affifled  by  Raymond  Ch.  J.  and  Mr*  Baron 
Comyns. 

The  queftion  did  arife  on  the  claufe  of  furvivoffhip  in  the  will, 
fciP.  If  any  of  my  (aid  nieces  (ball  happen  to  die  before  any  dividend 
can  be  made  of  the  fum  or  fums  of  money  to  be  raifed  by  the  fale 
or  fales,  of  the  houfes  and  premifTes  directed  to  be  fold,  I  appoint 
that  all  and  every  the  fum  and  fums  oif  money  which  fhould  of 
ought  to  have  come  and  been  paid  to  my  faid  nieces  in  cafe  they  had 
lived,  fhall,*  in  fuch  cafe  of  their  dying,  be  paid  by  my  faid  truflecs  ^ 

to  and  amongfl  all  and  every  the  younger  children  of  my*faid  nieces^  £  4^7  J 
fons  and  daughters,  in  equal  proportions^  which  fhall  be  alive  at 
the  .|ime  the  dividends  are  or  ought  to  be  made  by  the  intent  of  ^ 
this  my  will,  and  the  fums  Si>  to  be  divided  to  be  paid  z&  fou^  as 
they  are  raifed. 

Refolurio  curise.  Mr.  Baron  Com)nis.  Though  the  queflion 
arifes  upon  the  claufe  of  furvivorfhip^  yet  the  whole  will  ought  to 
1>e  taken  into  conlideration.  Ld.  Dover  direfts  the  trufl  eftate 
both  in  poffeffion  and  rcverfion  to  be  fold  fo  foon  as  conveniently 
it  might  or  could  i  fb  it  is  plain  he  intended  the  reverfion  ihould  h^ 
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fold,  and  not  to  defer  the  fade  till  it  <^ame  into  poiT^on,  uriiich  £i 
not  happen  till  the  death  of  Lady  Dover,  who  died  in  1726,  ahd 
though  it  may  be  difEcult  to  tie  up  the  fate  to  any  precife  and  cer- 
tain time,  no  certain  time  being  fixed  by  the  teftator,  yet  Ac  court 
mufi:  fix  fome  reaibnable  time  or  other  for  the  fale,  or  fet  fbme 
bounds  to  the  truftees  for  fale,  which  they  ought  not  to  exceed,  and 
1  til  ink  the  utmoft  period  of  the  time  for  the  fale  cannot  exceed  -the 
time  that  the  daughters  of  his  nieces  Lady  D'Avers  and  Lady 
D'Ewes  ihould  nfarry  or  attain  their  age  of  21  years ;  for  thentbetr 
ieveral  legacies  of  1000 1.  a- piece  grow  due  to  be  paid  out  eS  their 
mothers  wares.  If  it  were  d^retionary  ia  the  truAeesnoC  to  feU 
till  they  thought  fit,  by  delaying  the  fale  they  might  totdly  fruftrate 
the  ^11  and  not  fell  at  all.  The  children  are  to  ta|;:e  who  {ball  be 
alive  at  the  time  the  dividends,  are,  or  ought  to  be  made ;  byjthc  in« 
ient.of  this  will  there  is  certainly  a  difference  between  the  worcb 
are  and  ought,  and  the  teftator  meant  fome  difference  between  theniy 
and  therefore  not  necei&ry  that  the  younger  children  ibouU  be 
alive  at  the  time  the  dividends  were.afibually  suide^  it  is  eoou^  if 
they  be  living  at  the  time  they  ought  to  be  made ;  and  I  think  the 
eftate  ou^t  to  have  been  foM  fooner,  and  confequenily  the  divi* 
deuds  ought  to  have  been  made  fooner,  for  they  are  directed  to  be 
made  as  foon  as  the  money  raifed  by  fale* 

I  think  Mrs.  Helmes  being  of  age  bef3relier  death,  and  a  par^ 
to  the  bill  in  1708  for  an  ^execution  of  the  trufts  in  Lord  Dover's 
will,  by  that  bill  (he  put  in  her  claim  to  her  ihare  of  her  modiePs 
ihare  under  the  will,  and  that  m  intereft  was  vefted  in  her^  and 
corifequently  Mr.  Helmes,  as  her  reprefentative,  is  intitled  to  her 
ihare.  * 

Raymond  Oi.  J.  faid  the  ^1  was  dark  and  obfcure,  butthougbt  i 
the  teftator  intended  the  truft  eftate  botji  in  p<^effion  and  revermo  j 
ifhould  be  fold  in  a  realbnable  time,  and  fucfai  time  was  long  (ince 
lapfed  ^nd  paft,  and  did  not  think  it  neceilary  in  the  prefent  cafe  te 
determine,  or  fix  any  precife  or  determinate  point  of  time,  he  was 
fure  a  reafonable  time  was  already  paft.  Whenfoever  Ac  fide 
ought  to  have  been  made,  by  the  intent  of  the  teftator,  that  was  the 
time  the  dividends  ought  to  have  been  made,  and  from  that  titne 
became  a  vefted  intereft  in  the  younger  children  of  the  teftator^ 
nieces. 

King  C.  of  the  fame  opinion,  diat  the  intereft  attached  in  the 

Jounger  children  at  the  tiq^e  the  truft  eftate  ought  to  have  been  fdd. 
y  the  intent  of  the  teftator. 
Decreed  that  the  monies  raifed,  or  to  be  raifed  by  the  fale  of  the 
truft  eftate  to  be  equally  divided  between  the  younger  childitn  of 
Lady  D' Avers  and  Lady  D*Ewes  re(peSively,  or  their  reprefenta- 
tives,  purfuant  to  the  direftions  of  the  will ;  per  Cur.  MSi  Rep.  poft 
Trin.  3  Geo.  2.  in  Cane*  Davers  &  al^  v.  Folkes  &  al'  and  Helmes 
V.  D 'Avers. 


(R  d)  Devifc, 
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{H*  d)     Dcvife.    When  to  be  taken,  where  the 
Eftate  is  limited  upon  a  Dif-jundive. 

U  T^ltVISC  wad  to  iST.  His  grancUchild,  with  a  privi/oy  that 
'*-'  i/M  died  be&n  payment  ef  500  /•  or  before  he  come  U  the 
Hge  0/^0  years^  that  wen  0*  another  grand-fen^  JbaB  have  it\  N. 
died  before  fuch  age*  Adjudeed  diat  0«  (hall  have  it  as  a  purcha* 
for«  a  RdL  Rep.  aao.  Per  Cnamberlaine  J.  cites  9  Eliz*  OcUe's 
cafe.  ^ 

a*  A*  devifed  land  to  his  fon»  hot  if  die  ion  die  hrfore  21  or  with*  Mo.  421. 
ta^  ijiity  he  gave  and  devifed  the  premiifes  to  J.  S.  It  was  adjudged  ^^^ 
Upon  a  l|iecial  verdidy  diat  if  the  fon  die  before  ax,  though  he  leaves  Oi^!^' 
MSitf  yet  the  ifitie  (bdl  not  take,  but  the  remaiiKler*man.  Cited  a  Cit>.  £ 
Vera.  377.  pL  340.  Trim  1700.  in  the  cafe  of  the  biopfh  of  Ox-  5*s-  Saul , 
feed  V.  Lei^itoii,  as  adju^  OB  a  fpccial  verdi^  in  die  cafe  of  co^^^. 
JTcnnifligt  v»  Hdlhov  Bat  cra  e; 

tt  be  ]aw>  per  Holt  Ch.  J»  11  Mod*  ^77,  In  oft  of  HUUard  y.  ^eimmg^ 


(L  d)    Legacies  to  Infants. 
When  to  be  paid* . 

1.  T  feGAClES  were  dire£^dto  be  paid  wtthin  one  year  afier  ncTendant 
•    ^  tejlatofs  death.    But  the  legatees  being  infants,  executor  ^jj^^jj*  ^«* 
f efiiled  payment^  unlds  indemnified  by  this  courts  the  in&nts  being  readv  to 
lAcapable  of  giving  difchargeSh    Decreed  that  a  mafler  place  the  pay  it,  ha 
mnuy  ittti  or  continue  it  where  it  now  iS|  as  he  fhall  approve,  and  ^J||j[|)Ord 
iie  renewed  fisctsrities  to  be  in  the  name  of  the  guardian,  or  fuch  and  infdkU 
«Ciier  as  the  Mafter  ihall  think  fit ;  and  the  executor  to  be  indemni-  to  pay  it 
Mu    Fin.  R.  94.  Hilk  as  Car.  a.    Dyke  v.  Dyke.  r^S^^nV"* 

it  was  decreed  aecordinglyi  and  tbt  defendant  to  be  indemnified.   Pin*  R.  a64,  Trin,  28  Car.  Zi 
BtiUtnw  AUmu 


(K»  d)     In  what  Cafes  a  legacy  muft  be  de« 

raanded. 

r.  T   AND  was  devifed  to  Afi  that  he  pay^  &c.    The  pay- 
*^  ment  ought  to  be  upon  requeft  and  fubfcqiient.      Arg« 

Ma  363.  cites  38  £.  3.  fol.  ii^and  xa.  and  cites  4  E.  6.    Bn 

Efbtes.  78. 

2.  Teftator  having  made  a  deed  in  which  feveral  annual  rents  Ibid,  citir 

Hoefe  expfijfed^  afterwards  by  his  will  devifed furi>  rents  as  are  men^  ^t  M.V^ 

I  i  a  ti^ed  ** 


K     • 


•409  Octtife; 

ii$ned  infueh  ieii^  according  to  the  meaning  of  the  Cud  deed,  U  hit 

{mnger  children^  and  if  his  heir  docs  not  pav  them,  then  be  willed ' 
is  lands  (hould  be  to  his  younger  children  (wring  their  iives.    It 
*  was  held  di^t  this  devife  referring  to  a  deed,  is  a  good  devife  m 
writing,  as  if  the  rent-chaiges  were  exprefidy  mentiofied  in  the 
will,  and  that  diefe  being  rmt-^hargis  b]^  the  will,  and  the  condi*  * 
.tion  beiiK  to  pay  them  according  to  the  intent  of  the  deed,  muft  be 
demanded,  for  it  is  payable  in  nature  of  a  rent,  and  not  as  a  ^ 
lattralfunu    Cro*  J.  145.  pL  4.  Hill.  4  Jaq^  B.  R.    Molineuz  ▼• . 
Molineux.  . 
Fopti.  io4«       3«  Lency  is  a  thing  in  its  nature  not  to  Be  paid  without  ie^ 
an  sia&iiig's  mand.  3  Mod.  30.  MicH.  35  Car.  2.  B.  R.  Arg.  in  cafe  of  Malloon 

a  bond  be  gi^'ea  for  perfdmunoe  of  ths  wiA»  yet  t  rtqueft  is  to  be  made.  le.  17.  pi.  20.  Pafclu 
s(  Eliz.  B«  R.  FriDgo  v.  Lewes.  1  .Ary.  if  a  man  be  hm^i  10  ptrfirm  ccfUmutUj  and  one 

covenant  is  to  pay  legacies^  there  be  need  not  pay  them  without  a  deauiid.  But  wbaro  one  ia 
•xprrjily  hand  io pay  jMfb  a  Ar^^/diere  he  iiittft  pay  it  at  his  peril*  a  Le.  114.  pK  15a.  Trin.  %t. 
£lia.  ii.  R.  in  cafe  A  WeUcock  v.  Hammond.— .-Yet  a  ftkafi  of  all  anions  and  demands  is  no 
difdurse  of  a  legacy,  but  it  muil  be  releafed  by  particular  words.  %  Mod.  179.  Pafch.  a  W.  ind 
M.  in  B.  R.  Per.  Cur.  in  cafe  of  Cole  v.  Knight.  If  the  will  diraftfthat  00  non-pnymas 

thi  lepte«  mof  ^MUramJmjoy  the  profits  of  fiM^i  and  fuch  land  tillJoHtfaJ,  no  demand  is  necdbtj, 
lor  it  ia  no  forfeiture,  but  an  executory  devife,  though  tima  and  place  sre  appointed  for  payment. 
Ruled  per  Pemberton  Ch.  J.  at  the  AififiR.  a.  Show.  185*  pL  190.  HilL  33  and  34  Car.  a*  B.  R. 
Peirfuo  v.  Sorrel.  , 

A.  devifed  iandtxi  D.  m  tmJRtim  to  pay  hisfwr  iatfktn  Mi  thiir  JuU  tft  Is  e^tiy  aw  rf  tUm  toL 
The  condition  is  not  broken  witliout  a  deniand  of  tho£t  fuiaie  after  tlieir  full  age ;  for  IX  is  net 
bound  to  tafce  twtice  of  thar  full  ay^  but  after  nouce  be  ought  to  pay.  Cro.  J.  57.  Cintn  Vr 
Wolverfion. 


(L.  d)    Legacy  to  Infants,  &c. 
Payment  to  Whom  is  good. 

r«  ^  H  E  executor  refufing  to  pay  infants  hgaeiu  U  tlnrfaAer^ 
^  a  fiiit  was  brought  by  the  father  in  die  ipiritiiai  coiu^  and 
he  had  fentence  there.  The  executor  moved  for  a  prohibitioiH 
and  alleged  that  he  was  executor^  and  chargeable  in  an  account  fer 
the  money.  But  being  afitr  fentence  fir  the  father  in  the  (piritual 
court,  and  alfo  before  the  delegates,  a  prohibition  was  denidi;  and 
alfo  becaufe  executor  refuf^  to  givefecurity  for  payment  of  the  lcs»- 
cies  to  the  children.  Godb.  243.  HilL  1 1  Jac«  C»  B.  Ajditt  v. 
Brown. 

2.  A  legacy  of  lol.  was  bequeathed  t^Jenu  covert  to  be  paad  n 
months  after  tne  death  of  devifor  \  feme  dies  within  the  1 8  months  i 
adminiftration  belongs  to  the  baron^  and  not  to  the  daughter  of  the 
feme ',  for  the  baron  had  an  intereft  in  it  before  the  time  of  payment^ 
accrued,  the  which  intereft  it  is  clear  he  might  have  rel^ii«l  be- 
•  fore  the  time  of  payment  accrued.  Per  Mountague  a  Roll.  R.  134* 
I  Mich.  1 7  Jac.  B.  R.  Anon. 

A  jK^xha-         3.  Executor  ^iTy;  a  child's  legacy  of  125 1.  tothefather^  and  Caked' 

for  was  or*  1,0^  f^^j^j  j^^  fathcmto  fave  him  Jiarmlefs.    The  lather  foiled  i  the 

child 
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child  comes  of  aga    Decreed  the  exeputor  to  pay  the  legatee  (but  pay  AiU 
this  was  of  the  bond  taken)  and  by  the  attorney  general  Sic  execu-  dr  n'sUga- 
Mr  ihoidd  hare  taken  fecurity  to  repay  it  to  the  infant,  or  fued  in.  ^J^/p^ 
chancery  to  have  it  paid ;  but  per  LordiCaeper  it  may  be  fo  where  their  fecu. 
''a  legacy  wiQ  botr  a  charge  of  fuit,  but  not  elfe.    Chan.  Cafes*  ^^^r*  which 
145,  rial.  a6  and  27  Car-  a.  HoUo^y  v.  CoUins.  XS  {"* 

imtfltr,  md  tbereon  tbe  pnrchalflr  to  be  4ifctistt^«i  of  it.  t  Chan*  Ca&t  79.  Mich.  33  Car.  ^,  Nortli 
V«  Quunpenioofi*  4 

4*  A  perfonal  \fi^<a given  to  an  infant  is  more  properly  cogniza^  f  4'^  ] 
bU  in  chancery  dian  in  the  fpiritual  court,  and  the  executor  applying 
to  die  chancery,  that  court  ordered  the  money  to  be  put  out  for  the 
children,  and  not  to  be  paid  to  the  father^  who  refufed  to  give  the 
executor  fecurity,  but  fued  for  (he  fflopey.  Vern.  R.  z6.  Hill* 
i68f .  Horrd  v.  Waldron.  , 

5.  Legacy  bequeathed  to  fimf  covert ;  payment  to  her  alone  ta 
not  goo£  Vern.  R.  261.  Mich.  i68i.  Per  North  K.  Palmer  v« 
Trevor. 

6.  A.  bequeathed  50 1.  a-p!ece  to  B.  C.  and  D.  die  children  of 
£.  the  money  was  paid  during  their  minority  to  £•  the  father^  on 
his  giving  fecurity  to  the  court  f  .B.  C  and  D.  outlived  their  age 
feveral  years,  and  made  no  demand  of  their  money,  yet  they  fliall 
be  paid  widi  intereji  and  cefls^  not  ihall  there  be  any  dedu^on  for 
nunntenance  of  them  in  their  minority,  the  father  was  bound  to  do 
it,  and  their  portions  given  by  aftranger  are  nothing  to  him  more  than 
if  they  had  not  any ;  and  for  the  intereft  of  them,  they  having  ferved 
their  fiither,  Xhtitfervice  was  more  worth*  Per  Cowp*  C.  3  Chan, 
Rf  I&5*  Pafcht  y  Ann.  Strickland  v.  Hudfon. 

7.  Ld.  Ct  Cowper  is^id/thaf  tha  Matter  of  the  Rolls  who  had* 
longer  experience  than  himfelf,  would  never  allow  a  cbild^s  legacy  tq 
be  paid  to'^^e  father  or  mother  upon  any  fecurity.  whatever,  by  rea- 

*  foi>  of  the  ftrife  it  might  occafion  in  afiimily. '  3  Ch.  R.  168^  rafch^ 
7  Ann.  in  die  cafe  of  Strickland  v.  HudTon. 

8.  The  executor  paid  an  infanfs  legacy  to  his  father^  who  at  the  Abr.Equ.. 
in&nt's  full  age  promifed  him  payment  cif  a  douole  fum  at  a  future  Cafes,  3o<s 
time,  but  iaid  he  could  not  pay  him  then.     He  and  tbe  fan  became  i^y'V.TouI 
co'partners  in  trade,  and  14  years  after  the  fon*sfull  age  became  f«rrv.  s  c. 
bankrupts.    Decreed  that  the  executor  pay  the  money  to  the  plain-      ^*jj?  ^'Jf 
tiff  the  affignee  of  the  commiifion,  and  though  this  was 'thought  a  5^*d!^   • 
hard  cafe  by  Lord  Cowper  himfelf,  yet  he  faid  he  did  it  to  deter  o*  *the  more 
ihers  from  payimr  infant's  legacies  to  parents.    G.  £qu.  R.  103.  ^o  ^^  ^^"S 
Trin.  X  gLu    Dawley  r.  BaUfrcy.  *^  JS^^S^^ 

en  his  death  bed  gave  dire^iottS  thai  tbt  executor  Jhwii  fay  the  legacy  to  the  father  to  imi^rove  CtM 
moaejr  for  the  iafuic's  ben^,  and  that  this  *  circomiUace  appears  hktmic  in  the  reg^fter-boolc 
Wnt'fi  Rep.  aS5.  N^ifii^^Ttf  Paf  ley  v.  TolStnt* 
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(M.  d)    Payment  or  Taking.  Hqvt.  Qc^ifTkm 

du<3ion6. 

X.    A     Seijid  in  fee  tf  lands  in  Inland  by  tuill  modi  in  England  df^ 

-^^  vifedAcfc  lands  t§  a  truftee  (tvhoasalfothi  tefiatmr  and  his, 
wife  lived  tn  England)  for  payment  ef  Sol.  a  year  annuity  to  bit 
wife  for  lifu  No  place  was  appointed  where  ^e  money  ibould  be 
paid.  It  was  infiftedthat  80 1,  a  year  payable  in  Ireland  was  not- 
equal  to  80 1,  a  year  payable  in  England,  and  therefore  the  charge^ 
of  remitting  {hould  be  deduced.  But  Ld«  C.  Macclesfield  decre^ 
otherwife  by  reafon  of  the  circumftances  before  mentioned,  and  alio 
in  regard  it  appeared  in  the  proofs  that  iejlator  had  made  Uafes  of  part, 
cfhis  Irijh  eftate^  refervlng  jujifo  much  rent  to  be  paid  in  London^ 
free  from  taxes^  as  would  be  (ii£cient  to  pay  all  the  annuities  given  by 
the  will.  And  plaintiff  was  ordered  hg:  cofts.  2  Wros*s  Kep.  88. 
Hill.  1722.  Wallis  V.  Brightwell. 

%,  So  if  one  by  will  made  ip  England  ^ives  a  legacy  of  Soh  it 

mufl  be  intendea  Englifh  money,  and  it  will  be  intended  the  iame 

thing  though  charged  on  land  in  Ireland,  and  the  reaibn  is  the  fiune 

of  both,  rer  Ld.  C.  Macclesfield,    2  Wms's  Rep.  89.  HiU.  1722* 

in  cafe  of  Wallis  v.  Brightwell. 

MS.  Refi.        3-  A.  by  will  in  1677.  devifed  certain  lands  of  62 L  per  annian  ta 

Mich.  1717.  irujleis^  to  pay  out  of  the  rents  and  profits  y>L  per  annum  to  bis  wife 

Maw^old.  f^'^  ^^^^  ^i^'  without  any  dedu^Iions  in  fatitfa£iion  for  her  dov^er.  An4 

qucflion  was  whether  there  was  to  be  an  allowance  for  the  landn 

tax  or  not  ? 

For  the  plaintiff  who  demanded  the  annuity  it  was  infifled  \if 
the  SoUicitor  General  &  al'  that  the  land-tax  was  a  deduction,  that 
there  was  an  ample  fund,  and  that  this  was  a  bounty  intended  by  th^ 
hufband,  &c. 

Contra  for  defendant,  it  was  infifted  that  this  devife  was  to 
be  confidered  as  a  rent  charge  to  the  wife,  and  as  all  fuch  rents  aro 
charged  by  the  land  tax  a(^  fo  ought  this,  &c»  and  the  (aving  in 
the  ftatute  of  covenants  and  agreements  between  landlords  and 
tenants  does  not  extend  to  this  cafe. 

And  pec  Mafter  of  the  Rolls  accordingly,  and  laid  he  was  lenfibk 
.  that  the  a£t  would  be  a  repeal  of  any  covenant  to  pay  clear  of  tsgces, 
unlefs  there  had  been  fuch  faving ;  but  here  this  is  by  way  of  devi£b 
and  not  covenant,  arid  therefore  the  faving  does  not  extend  to  \i% 
and  the  add  being  a  repeal  or  dlfcharge  of  the  obligation  to  pay 
without  taxes,  there  is  nothing  to  take  it  out  of  the  general  pMrview. 
of  the  z&  \  and  that  if  a  devifo  be  of  a  iSmt^^harge  ci^ir  of  ail 
taxes  by  eicprefs  words,  it  will  be  fubjeA  neverthelefs  by  the  »% 
becaufe  there  is  no  faving  as  in  cafe  of  covenants,  &c.  But  here  the 
words  of  exemption  are  not  fo  ftrong,  it  is  not  faid  clear  of  taxes 
or  without  taxes,  but  without  any  deduAions,  fo  that  teftator 
«feems  not  to  have  had  the  cafe  of  taxes  under  his  confideration,  but 
dedu(5^ions  of  other  kinds,  and  there  is  no  reafon  why  the  tefta- 
tor, if  he  had  intended  it  to  be  clear,  of  taxes,  (hould  not  have  men- 
tioned the  word  taxes,  (ince  if  no  land-tax  was  then  adhiaUy  in  being, 

it 
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k  yin»  a  fctncl  of  ta^  that  had  been  befone'  and  wa»  wvIl-kAowii;, 
That  every  land-tax  is  a  new  grant  to  which  aU  Itre  parties,  and  ' 
thereby  is  a  liberty  to  dedudt-  out  <^  all  rent-charges  suid  annuities, 
wherefore^  &c« 

Nota,  In  this  caTe  as  the  party  had  paid  the  annuity  without  de- 
ducting d^e  tax,  the  court  would  not  go  back  to  inake  the  party 
refund,  nor  was  it  fo  much  as  prayed^ 


(N*  d)  Intereii,    la  what  Cafes  payable,  and  from 

what  Time*. 

I.  T  F  100 L  be  bequeadied  to  be  paid  divers  years  after  teftator'^ 
'^  death,  this  diffirenci  is  to  be  obferved  ;  if  the  ilay  were  given 
in  favour  of  the  legatee  being  an  irfant^  who.  could  not  iafely  re« 
ceive  it  any  fooner,  then  he  (hall  have  the  profit.  But  ifxh<^  ref- 
pite  was  in  favour  of  the  executor^  then  the  le^tee  (hall  have  the 
lOoL  only*  Went  OiK  Executors  252,  253.  cited  Suoi.  Silv, 
284. 

2.  Infant  brings  hill  fCf  prochein  amyy^r  lOoA  legacy  devUed  ta 
binu    Decreed  to  be  paid,  but  without  intereft.  Fin*  R.  264,  Trin. 

28  Car.  2.  BuUen  v«  Allen*  -  ^ 

3.  In  cafe  of  a  legacy,  it  was  adniitted  it  Was  not  due  till  de«  L  4^^  J 
mand,  and  ^e  executor  or  adminiftrator  (hould  pay  intereft  but 

from  the  time  of  the  demand -j  ef  femble,  that  if  no  demand  be  proved 
in  the  caafe,  it  will  htfrom  the  time  of  the  bill  exhibited.  2  Freenu 
£/ep.  i.Palchi  1676.  Anon. 

4»  J.Ss  made  his  will,  (his  wife  being  then  with  child)  and  or-    ^  Hvt  if 
dered  that  all  his  perfonal  efbte  after  his  debts  and  legacies  paid,  M^^s^ 
fhouM  be  laid  out  in  land  (in  cafe  he  had  no  Ion)  and  be  fettled  on  ^^i  o^'mjl^^ 
his  brother  for  .prefervation  of  his  naitie,  and  devifed  that  if  th^  wife  riV#g-«,  Ur 
vrere  dtlivexedot  z  daughteTy  thait  {he  Jhould  have  3000 /♦  paid  her  /^j'j-''^  and 
at  her  day  ofmarriagey  and  alfo  devifed  that  the  mother  Jhould  have,  fo  j^vJfed 
Uo7.  part  of  the  inter eji  of  the  ybOoLfor  the  education  of  the,  daugh^  to  her  were 
ter.  *    J*  S.  dies,  the  wife  has  a.  daughter.    Per  Cur,    There  is«  'obt^ti^ytd 
nothing  to  be. laid  out  till  the  debts  and  legacies  paid ;  the  Sol.  is-  V  Li,  If* 
not  to  the  daughter  but  for  the  mother ;  it  is  taken  for  granted  that  wre  to  en- 
where  a  fum  of  money  is  devifed  to  a  child  at.fuch  an  age^  \t  (hall  rv/'^Aiw^^* 
have  the  intereft  in  the  mean  time  rather  than  the  ^xpaitor  (haH  Jf  ^f^c  i^l."* 
fwallowitj  but  clear^  where  n$  maintenance  is  otherwife  provided  tereftofthe 
y&r  rV,  and  decreed  per  Ld.  Chancellor,  that  the  executor  (hould  3000 1.  over' 
account  for  what  intereft  he  paid  the  brwhen    Note  diough  it  be  \^^^^^^ 
(aid,  that  the  money  tote  laid  out  after  all  legacies  paid^  yet  all  be-  was  paid  by 
fides  what  ferves  to  pay  the  legacies  (hould  be  laid  out  prefently*  the  execu- 
7.  Vent  346.  Trin.  31  Car.  a.   Anon.  •        .  ^^^^X. 

fcveral  years,  and  on  the  executor's  flopping  payment,  the  brother  brought  a  hill  to  recover  the 
Yamey  infiAing  that  all  tin  reft  of  bis  pet^n^tl  e/i.ite  being  to  be  laid  out  in  land,  this  either  expre61y» 
or  by  a  oeceQary  implicaticm  included  all  the  intereft  of  the  3000 1.  over  and  ahoye  the  80 1.  a 
year.  But  Ld.  C.  Finch  who  blamed  the  pUintitf  s  futt  as  unkind,  jcc  decreed  the  plaintifT  the 
(pother)  to  re-pay  what  he  had  received,  and  that  the  truftces  fhould  pay  the  intereft  over  and 
ab»7e  the  to  L  a  year  fw  die  ienefic  of  the  daughter,  tlU  %i  6r  marriage.    Wms's  Rep.  786.  cites 

I  i  4  s.  c. 


41  ^  Dotftt. 

S.  C.  «e  there.taken  from  tht  ftf^er,  ind  by  tlM  name  tf  Boame  ▼•  Tymfc  ■  >.  C.  cited 
per  the  Mailer  of  the  Rolls*    ftlVms's  Rep,  &»  t^afi^.  172}.  hj  the  name  of  Brown  v<  Tynte. 

If  one  gives  5.  Moticy  difcftcd  by  will  to  be  raifcd  wt  dftbipnfits  oflands^ 
\baf^^upw,  y^t  ^'^H  ^  gj'^fifum  North  Keq>er  thought  it  would  carry  intereft 
L^  which  to  the  time  it  fliould  ht  paid  and  raifed  out  of  the  profits.  Vcrn« 
jn  Us  rmts    225.  pi.  223.  Hill,  1683.    Attorncyi-General  v.  Siderfin. 

and  profits^ 

and  there  is  no  time  for  payment  mentioned  in  the  will,  the  legacy  Ihall  cany  intereft /tmi  th$ 
uji'tmr'i  ileath,  becaufje  the  land  yields  profit  from  the  time,  per  Ld.  C.  Mnccleslield,  Tnn.  lyxi. 
%  Wms's  Rep.  a6.  Maxwell  v.  WettenhalU  ■  ■  Sia  if  given  omt  of  tU  perjittutl  eftate^  and  no  tima 
for  payment  mentioned  it  (hall  c^rry  intereft  only  from  the  uul  of  the  ytar  after  uJUutr's  Jtath^  ail4 
Lord  Chancellor  laid,  he  took  ;his  to  be  the  fettled  difliBrence.   Vt  fupra* 


% 


\  6.  A.  bequeathed  500 1,  mortgage  to  his  wife,  willine  her  to 
:ive  20ol.  of  it  to  M.  his  grana-£u?hter,  an  infant)  t9  Se  paid  at 
Tuch  times  and  infuch  manner  as  his  wtfe  Jhculd  think  fit^  and  made 
his  wife  executrix,  the  wife  lived  near  20  years  after  A.  but  never 
paid  the  legacy.  North  Keeper  decreed  payment  of  the  200 1.  with 
intereft  from  A's  death,  though  no  demand  was  ever  made  of  it  in 
the  life  of  the  wife.  Vem.  25  X.  pi.  244.  Trin.  1684.  Churchill 
r.  Speke. 

7.  Devife  of  50000/.  weight  offugar  to  he  paid  in  ten  years  after 
tijiator^s  death  \  executor  lapfed  tne  ten  years  \  decreed  pa3mient  ac- 
cording to  the  medium-^rate  of  fugars  in  the  place  where  teftator 
had  a  plantation,  at  the  10  years  end,  and  intereft  from  the  timo 
it  became  due. '  2  Vem*  553.  pi.  502.  Pafch.  1706.  Syimcs  Vr 
Vernon. 
*  ^®j"'  8.  Lands  devifed  to  J.  S.  paying  the  heir  20000 L  within  20  years 

^^^'  '  at  loooA  per  ann.  Per  Cowpcr  Lord  Chancellor  for  every  lOOoL 
from  the  time  it  became  payable,  the  legatee  or  heir  (hall  have  in- 
tereft, becaufe  both  the  fum  and  time  of  payment  were  certain  and 
C  4^  3  J  P^^'  and  there  is  to  be  no  deduSfion  of  taxes  of  any  kind,  becaufe  it- 
is  not  to  iiTue  nor  arife  from  the  lands,  but  is  given  as  a  fum  in 
grofs  fecured  by  entry  on  the  lands  for  non-payment  i  Salk.  156. 
pi.  7.  1707.  in  Cane.  Grimstok  v.  Lord  Bruce  &  Ux*.  Per 
Cowper  Chancellor, 
legatee  9*  If  a  fegacy  be  devifed  generally,  and  no  time  afcertained  for 

being  an  in-  the  pavment,  and  the  /<ftf  f^*  i*  ^n  f«/57«f,  he  fliall  be  paid  intereft 
reftMTs^d'e.  f*'^'"  ^"^  expiration  of  the  firft  year  after  the  teftator's  deadi.  But 
creed  from  if  the  legatee  be  offutt  age^  he  mall  only  have  intereft  from  the  time 
the  rime  of  his  demand  after  the  year.  2  Salk*  415.  Mich.  6  Ann.  in  Cane 
theie^uy     Smell  v.Oee. 

was  made 

payable  by  the  will.    Fin.  R.  136.  Mich.  a6  Car.  2.    Mapl^t  v.  Pocock.' 

Vem.  262.        10.  Where  a  certain  legacy }%  made  payable  at  a  day  certain^  it 

Tre'^r  ^'  "*"**  ^^  P^*^  ^**  intereft  from  that  day.  2  Salk.  415.  Mich.  6 
s.^p^H—     Ann.  in  Cine.     Smell  v*  Dee. 

Leg.icy  was  mai'e  pajrable  imthinayfat^  but  the  legatee  knew  nothing  of  the^  legacy  till  the  exe» 
tutor  puhUft^ed  it  in  tin  (raxfiu.     The  Court  would  not  give  cither  intereft  or  coils.    Ch.  Prcc  11. 
pi.  8.  Trin.  1690.     Knap  v.  Powe!.— Though  it  be  maclc  payable  at  a  day  cerftwif  it  (hall  not^ 
carry  nt»rcrfl  but  from  a  demand  matJe.     Pci  Ld.  Wright.  Qluini  Prec  i6x.  pi.  133.  Pafch.  1701. 
Joilift  V.  Crew. 

XX.  A 


If.  A  man  hy  his  wQl  gives  « legsugr  cf  300!.  tQ  a  feme  coveit  oiib.  £qu. 
without  creating  anyfeparate  tnift  of  it  for  her  beiiefit,  anchthis  g.*^*  '^ 
Imcj  was  iDa£  pay^U  out' tf  the  rtfutrfion  oflanJk  ^xfidant  on  am 
^aUfor  life ;  though  this  legacy  was  dmged  on  a  reverfioDj'which 
was  not  an  immediate  fund  for  raifing  of  it,  yet  being  given  to  ti^e  wife 
in  prxfenti,  when  the  fund  comes  in^  it  fhall  carrv  intereft  from 
the  teftator's  death  which  muft  likewife  eo  to  cnildren,  Abr^ 
£qu.  C^es  45)46.  Mich.  1714.  Addns  v.Uawbeney, 

12.  A*  devifed  xaool.  to  he  dijiributed  bj  B*  aimng  B^sfour  MU 
4re0  at  twehi  month  end  after  ffs  deaths  Two  cf  ^e  fbiir  Ghil««  * 
dren  died  within  the  twelve  months*  At  ten  years'  end  after  tho 
twelve  mqnths  e:r:pired,  B.  paid  900 1.  .to  one  of  the  furvivors  who 
gave  a  receipt  in  full  of  his  fhare  by.which  he  was  barred  claiming' ' 
s^ny  more}  adjudged  that  B.  ought  to  pay  intereft  for  the  1200E 
from  a  year  after  A's  death,  and  decreed  accordingly,  but  the  Mafter 
ia  computing  intereft  was  to  take  out  of  the  principal  fo  much  as 
with  the  intereft  of  it  would  make  up  Q'OoL  when  it  was  paid  to 
that  child,  and  then  to  carry  intereft  ror  the  remaining  principal 
from  the  end  of  the  year  after  A's  deceafe,  and  decreed  fuch  prin- 
cipal with  fmgle  intereft  to  be  paid  the  other  child  the  phuntiff, 
^  Vern.  744.  pL  652*  Hill.  17 16.  Bird  v.  Lockey« 

J  3.  A.  by  his  will  gave  leveral  legacies,  and  amongft  others  intttscafii 
lOOoA  to  L.  his  niecej  who  was  the  only  child  of  M.  filler  and  heir  J^^cafeof 
at  law  of  teflator  payable  at  eighteen  or  marriage^  and  the  refidue  of  Bourn  v« 
,bis  perfonal  ejlate  to  trujiees  to  be  vefted  in  land  and  fettled  on  Bl  for  Tvn 


TC 


ninetif^nine  yeafSy  remainder  to  hispr/i^  bfc.fon  in  tail^  ?S^f.   Afters*  which'ivii 
waras  A.  by  codicil  appointed  the  looo/*  given  by  the  will  to  be  made  faid  to  be 
jA  60CO/.  and  payable  at  twentj-one  or  marriage^    Ld.  C.  Ma^cles*  ftrotijcr 
iielS  decreed,  tnat  L.  was  intitled  to  the  intereft  of  the  6000 1.  from  rjj^^j^^ 
A's  death,  and  faid,  that  it  had  weight  with  him,  that  by  the  will  cJ^re  w» 
the  lOOoL  left  to  her  was  given  her  at  eighteen,  but  (he  coming  to  an  e/etr^ 
ijfiaX  age  in  A's  life-time,  the  codicil  ordered  it  to  be  made  up  6oool»  ^^'^^ 
y0t  not  to,be  paid  till  twenty-one  or  marriage,  fo  that  though  the  adual  ^  J^  ^ 
payment  was  ftopt  till  twenty-one  or  marriage,  it  was  however  tU  s^s-^ 
vefted  pre^ntly  and  being  fevered  from  the  reft  of  the  eftate  (which  ^°"  ''Z*^ 
jrefiduum  only  the  defendant  B.  was  concerned  in)  therefore  the  to^ep<i4- 
yitereft  of  ^e  ^  ^popl.  from  A's  death,  cojuld  belong  to  none  but  the  to  tier  m^ 
plaintiff  L/  Wms's  Jlep.  783.  Hill.  172X.  Acherly  v,  Wheclbr  ^^?*'^7{V^^ 
^AdVernon.  Zl\LAm 

be  thougtit  to  exclude  the  daughter  from  any  farther  advantage  of  her  portion  utitiU  ihe  (boiild 
come  to  twenty-one  or  marryi  at  which  time  Che  portion  was  to  become  due.  And  alfo  that  m- 
that  ^fe  the  legacy  w(ts  not  vefleti,  but  if  lhe.(hc>uld  die  before  twenty-ope  or  marriage^  i|  was  to^ 
hakf  whowis  faerfr  w»  a  vefted  legacy  tianfmifiible  to  executors  though  L.  (houldtUe  before  twenty- 
one  or  marriage.  And  that  the  d«vi£9  there  was  (o  a  brothers  but  here  to  a  more  remote  relat^oR' 
and  out  of  a  much  larger  fond.  Wms's  Rep.  78^.  in  S,  C-  ■  -^J.  B.  at  the  end  of  page  788. 
is  a  note  that  this  cafe  is  mifpiaced  &  order  of  time  not  being  decreed  till  Trio.  Term 
Ibllowinjj,..  *{4H] 

14.  If  a  legacy  be  given  charged  upon  a  dry  revcrjion^  it  fhall 
carry  intereft^rwn  a  year  only  after  the  death  of  tejlator^  a  year  being 
a  convenient  time  for  a  fale.    Per  Ld.  C.  Macclesfield.     2  Wms's  * 
Rep.  26.  Trill.  1722.  Maxwell  v.  Wettenhall. 

»5.  If 


414  s>fMir« 

« 

^5*  tta  legacy  be  given  Mtf  «f  n  ptrlinkl  f/ku  tm^Ihg'^Mrt^ 
gages  tarrying  intmftj  or  9f^h  yUUtng  projki  b^^yeaiHfy  it  feems 
in  thiscafe  the kncy  {ball  carry  mtereftyrffir  Ab death  rfthi Uj^ 
tater.    a  Wms^  Rep.  26.  Maacipell  v.  Wkienbidt* 

i6.  If  a  kgacy  be  hraugbf  ikia  eou»ft\  and  ihe  legatee  bos  netiee  of 
k,  fb  that  it  is  tus  o#n  fitiik  not  to  pray  t»  have  die  money,  or  that 
Ihe  money  ihould  be  pat  out^  the  legatee  in  fiicb  etSefiati  lefe  the 
intertft  from  fuch  ttrm  as  the  jneney^vkts  hroughi  inta  eouri^  but  if 
tbe  money  iiaas  put  oatrtbe  kgatee  ihall  ha^e  die  intereft^  fvUch 
the  money  put  out  by  the  court  <IUI  yield*  Per  Ld.  Macdeafidd. 
%  Wms's  Rep;  27.  Trin.  1722;  Maxwell  v.  WettenhriL 

17.  If  a  man  devifes  kmds  fir  payment  $f  hit  debts,  the  lands 
become  as  a  fecurtty  or  mortgage  for  all  the  teftatofr^s  debts  as  wdPI 
tkofe  by  fmiple  contraft  m  otherwife^  and  tJSejSmpie  contrait  debte 
ftiall  carry  intereA  as  the  land,  which  is  the  fond,  yields  annua}  pn>« 
fits..  Per  IaL  C.  Macclesfield  wbo  (aid  it  was  the  diiilv  praAiee*  % 
Wins's  Rep«  27.  Trin.  1722;  MaxweU  v.  WettenhalL 
In  this  cafe       jg.  A.  by  will  devifed  to  *£«  her  niece  an  infant  of  ahemt  fewnteea 


it  was  ar- 


ucd  and  the  furpbis  of  her  perfonal  efaie  which  was  about  3000K  to  he  paid 

ROC  dented  at  twenty-ency  and  ifjhejhoutd  die  hefiroy  then  to  J.  S.  and  devifed 

that  wheie  alfo  to  £.  a  fmall  eftate  in  lands.    The  Mafttr  of  the  Rolls  held 

ii^oflTriili-t  cicely  that.£.was  intitkd  to  the  profits  and  inter^  of  the  furpbia 

plus  to  an  from  the  death  of  A,  in  £'s  life-time,  thoueh  £.  fhould  happen* to  die 

inf;jnt,  and  before  twenty-ooc,  and  decreed  actordingly.     2  Wms's  Rep,  4191 

htfovc"^  Trin.  i72y..Nicholls  v.  Ofbome. 

lY*rity-ooe,t1itn  W)  ^over>  thtji^p/ns  tffvifrd  o^er  is  tiStfatfufarphiswi^rh'waf  Jt^ifeJ  M  the  iff  ant ; 
wlveieas  IE  yoirid  be  »/iiflf<.*rent  and  greater  furpLua«  Were k  to  carry  tHs  intereft  accniinj|r  dwinjf 
the  life  of  tbe  infant  ^dded  to  what  was  the  iiirplus  at  the  tiAc  of  the  tcAator's  death,  whietk 

iecms  not  to  have  been  uiilended.  '  Ibid.  420.  • 

*  '       .  .  .... 

Intthis  cafe  -T^r  So  whcre  500 1.  was  beqceadied  to  an  infant graridfon  without 

Mc^Lut-  merttioning  any  time  of  payment^  with  provifo  to  go*  over  to  another^ 

7diw^y^  in  cafe  of- tbe  grandlbn's  dying  before  twenty-one.     The  Mafler  of 

between  a  the  Rolls  fat<C  ic  was  extremely  clear,  that  this  was  a  condition 

igcuyt^m  fubfcquont,  and -therefore  as  the  infant's  death  before  twenty-one 

ir  a^^to  ^  would  only  defeat  the  legacy  from  the  time  it  happens,  itefhall  con- 

grm,djon  \  fequently  carry  intereft  in  the  mean  time,  at  leaft  from  the  end  of 

that  in  the  the  year  after  teftator's  .death.-    2  Wms's  Rep.  504.  Hill.  1728. 

l;h^»  Taylor  v.  JoHnfon.  .... 

t«ne  is  mentioned  for  the  payment,  the  legacy  would  he  payable  prefently  and  eqoky  of  cooffer 
alloivs  intereft //op  fbiu^nf  thtyfor  \  bat  if  tbe  legacy  be  to  a  fosy  theo/'a«»  ib$  Jttth  •(  t^mm-^ 
ibid.  505. 

20.  A  legacy  was  left  to  an  infant,  the  teftator  having  a  great  deed 
of  money  in  Bank-Jiock^  the  executor  was  refiduary  legatee ;  die 
bill  was  brought  for  the  legacy^  and  queilion  was,  whether  it 
ihould  bear  intereft,  and  from  what  time.  Pengelly  Ch.  B.  and 
Dale  B.  It  is  a  certain  rule,  that  where  the  i%nd  is  certain,  as  when 
charge  oh  lands  it  fhall  bear  intereft ;  fo  the  fund  on  which  it  is 
charged  produces  a  profit  here  \  it  is  equally  certain,' and  tbereforv^ 
fbould  bear  intereft*  Salk.  415.  Small  v.  Dee.  and  {h||uld  be  from 
the  tclbtor's  death.    But  this  was  opf  ofcd  by  Carter  and  Comings 

.^  Barons  j. 
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Barons  |  that  It  fhould  only  bear  intereft  from  a  vear  after  tht  tes- 
tator's death;  for  as  legacies  are  to  be  paid  after  debts,  the 
executor  has  that  time  to  inquire ;  till  which  they  are  hot  pay- 
able, {a  not  to  bear  intereft,  to  which  it  was  agreedL  A  dif- 
ference was  offered  to  be  n^ade,  that  as  this  was  a  legacy  to  an 
Infant,  it  could  not  be  fafely  paid,  and  therefore  fhould  not  bear 
intereft.  To  which  it  was  anfwered  by  the  Ch.  B.  it  might  be 
iafehr  paid  into  the  hands  of  an  inlaot,  having  proper  evidence 
of  the  payment,  as  is  Wentw.  Exec*  313.  And  per  Carter,  it 
may  be  paid  into  the  hands  of  the  guaroiai^  having  evidence  $ 
but  if  he  takes  fecurity  from  the  guardian,  which  fhould  prove ' 
^efediTe,  there,  as   he   does   not  rely  on  the  fecurity  the  law 

EVes,  muft   depend  on   that  taken  at  his  peril.  -Sel.  csrfes  in 
uic.  ii>  Ld.  King's  time,  72,  73.  Mich.  I3<jea    Bilfon  v« 
Saunders. 

21.  A  legacy  of  500  L  was  given  to  h  paid  in  convenient  timei 
it  muft  bear  intereft  only  from  the  ufual  time  of  payment  of 
legacies,  though  land  was  charged  with  the  payment,  oel.  cafes 
in  Chan,  in  Ld.  King's  Time  73,  74*  Trin.  2  Geo.  2.  Hornfly 
T.  Hornfly. 

22.  Intereft  was  recovered  for  a  legacy,  though  afier  a  r#* 
ee^  given  in  full  for  the  legacjy  and  the  principal  legacy  paid, 
3  Wms's  Rep.  126.  HUl.  1731.  Eaft  &  Maria  Ux'  v.  Thora- 
bury. 

23.  A  legacy  out  of  a  rent^charge  fliall  carry  intereft  but  rfien  it 
muft  be  only  in  proportion  to  what  the  rent^charze  brings  ijiy  not  more  ; 
and  if  there  be  a  furplus  beyond  the  intereft,  that  muft  go  to  the 
heir  at  law.  3  Wms's  Rep.  254.  Pafch.  1734.  Stoaehoufe  & 
Ux*  v.  Evelyn. 

24.  On  a  bill  brought  by  a  legatee  againjl  an  executor  intereft 
Ihall  not  be  given  for  the  legacy  till  a  year  after  the  teflator*s  deaths 
unlefs  where  the  intereft  is  exprefsly  given  from  the  death  of  the 
^*^oi: }  pc/  I'd.  Chancellor  Barnard.  Chan*  Rep«  46.  Pafch. 
1740.  in  cafe  of  Neale  v.  Willi?. 

25.  It  ft.  ixtdeed  true  that  whece  the  party  prays  his  fatisfa&ion 
for  afimple  contract  debt  meerfy  out  ofperfonal  etffits^  the  court  will 
of  courfe  direA  the  debt  to  be  paid  with  intereft  tO  be  computed 
from  one  year  after  the  death  of  the  teftator.  But  where  a 
real  eftate  is  charged  with  the  payment  of  debts  as  well  as  tbo 
perfonal,  his  lordfbip  faid,  he  did  not  know^  that  it  was  abfelufdy 
fixed  that  flmple  contra£l  debts  fhould  carry  intereft  from  that 
time*  fiacoard.  Chan.  Rep.  %7j^  Mi(;h*.  X740.'  UoydVf  WU*-  ' 
)iams. 
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(0»  d)  Maintenance.    In  what  Ca(ei  to  be  allowed 

for  or  out  of  Legacies. 


V,  Long. 
a.  Children  aBowe4  ftven  or  eight  pounds  per  cent/^  ^^ 

education^  where,  there  is  no  allowance  by  the  wUL    Todi.  68* 

5  Car.  Bright  v.  Chappell. 
lfeir,Chao,  j.  Legacies  were  m^de  payable  tff  21 ;  the  leg^es  brought  a 
KlaiiedieT  ^^  ^^  ^^^^  guardians,  luggefting.  that  thejr  had  no  m^aintenance^ 
Y-Parroc.  and  prayed  an  allowance.  The  executor,  who  wait  the  difmdant^ 
s.  c.  and  dtmurredy  becaufe  the  legatees  were  under  age,  and  their  legacies 
the  demur-  ^ot  to  be  paid  till  21,  ai3  fo  had  no  caufc  of  fuitj  but  die  court 
nii^!!—    over-ruled,  the  demurrer,    Chan.  Cafes  ^Q.   Mich.    l6t  Car*  2% 

Iqa  Abr.]    Renncfey  v.  Parrot. 
30T.  pi.  I* 

a^  C. S.  C.  cited  by  the  Matter  of  the  RoUs.  x^WimS  Bep.  za.  V^ffStu  tjxi.  m  csfe  oC 

Harvey  V.  Hanre]c. 

VCdted        ^  A.  made  his  will  and  left  1200/.  tn  truftas  hands  U-he  paid 

teVoHhe^^"  '^  ^'  ^"^  ^*  ^'' ^*^y«^' v<?r  ofthemyat  1 8  ^r  m^r/^j'^,  which  fhoul<t 
Rolls.  firft  happen,,  but  nothing  was  mentioned  as  to  intereft  or  main* . 

Vafch^ipa.  tenance.  It  was  decreed  that  Ihe  truftees  pay  theintereft,  profits 
kc^^^'in  oVincrcafe  for  the  children's  maintenance  until  the  12001.  become 
cafeof  Harl  dnc^  and  that  they  alfe  pay  all  arrears  o£  intereft*  Ch.  Rep.  265* 
vey  v»H^-  1 8  Car;  2.     GUdc  V.  Wright* 

tcy» 

^ch^or.  5.  Where  there  is  a  devife  cr^x  of  a  perttMy  chancers  can  aDow 
tion  dtviftd  no  matnteixaiKe  out  of  it ;  otherwife  if  no  devife  over*  Chan,  cafea 
l'.K     m-  >6.  and  ?7  Car,  2.  *  Leech  r.  Leech. 

i  T ,  or  at  any  ocbef  time  oertain,  fhall  cirry  intereft  from  his  death,  thoa^h  bo  mtnflon  be  mad^ 
of  maintenance,  becaufe  h*  was  obliged  co  provide  for  his  children,  had  he  lived.  But  of  a  devife 
in  fuch  mannet  ^  njirangtrit  is  ocher\%ire.    Cha^.  Prac  33.  Trin.  171a.  Attorney  General  v. 

Tbomnfon. Bqt  the  Maftar  of  the  Rolls  faid  that  it  fecms  if  ow  mt  m  ^rttu givts  a  legacy  b^ 

aa  infant  paynbU  nt  z\yV»tiy>ut  any  divife  ovtr,  and  the-  infant  has  nothing  elfe  to  nihTift  npoo,  the 
cmrt  'suiU  order  ^rt  of  the  Upuy^  'tk  (Infer  to  pfoi^de  bread  for  him,  to  bt  ^id  prtftnily^  allowmg  iute« 
reft  for  the  fame  to  the  perfon  paying  it,  ow  0' -• 

done  very  fparipgly*  .*  Wms's  Rep,  aj.  Pafch*  .,•.. ...  «•»«  «.  .••>v«7  «•  «.*•**«/. — -  .9.%.^ 

cited  hy  ^  Mafter  4>f  the  Rolls,  bat  he  (aid  that  the  pn^ce  had  been  of  late  to  allow  maintenance 
even  in  cafe  oflegaeiefr  not  yefted.  t.  Wi^sH  JLep,  \a^  a|.  Paich*  lyta.  in  cafe  ol-  Harvey  ▼.  Ibr<t 
-jTij,  -  A*^-  £<iu*  ^^^  Jox.  S.  C 

6.  Mmtf  expendidfir  maintenance  and  education  fliall  be  al-> 
lowed  out  of  a  fmall  legacy  given  to  an  in^t,  though-  it  breaks 
into  the  principal.  But  in  cafe  of  a  legacy  or  1000  L  ot  the  like, 
it  is  odierwife.  Vern,  R.  255.  pi.  247.  Mich.  1684.  Barlow  t« 
Grant. 

7*  In  cafe  of  a  perfonal  legacy  payable  at  21  qt  marrHl^ey  the  court 
has  always  appointed  maintcnan^  out  of  the  intereft  of  it,  ilnot  ix^ 
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fr^sfySmndMirmfg  in  iihttatzn  time*  And  in  the  principal  cafe  ' 
like  Ie^7  being  3000 1.  and  the  child  dead,  ido  marks  per  ano.  was 
allowed  for  it  whilft  the  child  was  living,  which  was  only  to  the 
age  of  five  years.  And  there  being  a  term  raifed  4>y  marriage 
fettlement  for  raiiins  the  like  fum,  and  now  confirmed  by  the 
will,  the  land  *  was.aecfecd  enlarged  vrith  the  100  marks,  per  ano.  ^ 

MainteiHuiccb  Chan.  Free  195.  pL  157.  j^aich.  1702.    Brewin 
v«  Brcwim 
S«  Devife  by  teftator  cf  0//  bis  real  mid  petfinai  ^aU  to  his  So  where 


taking  notice  tbt  tideft  ^. 
that  thefe  were  veited  leeacies^  and  no  devife  of  them  over,  decreed  m/»i^  e4ui. 
diat  the  children  Ihould  recover  maintenance  \  the  court  doing  ^l^\ 


Imt  what  the  £itfaer  if  living  ought  to  have  -done,  viz.  to  provide  allowance 
ibr  his  diildrcn.    2  Wms's  Rep.  21.   Pafch.  1722.    Harvey  v.  tothepir- 

'""^^*  eldcft  as 

that  he  miglit  thereby  mmHUum  e//  tU  tlnUrnu  %  Wms's  Rep.  at.  Pafch.  i^at.  Haryey  v.  Har- 
vmr.  ■  ■  S*  likewUe  hit  hoiiodr  iaid  ic  bad  been  held,  that  though  a  hgacy  wirt  dUvifed  over  m 
tajc^tbc  kgaiiis  dying  brfoM  21,  yet  the  infant  legatee  ought  to  have  intereft  allowed  him  during 
htt  iflffan  cy  far  his  maintenance ;  ha  wbgre  tbc  eJUae  is  fmaU^  the  court  has  ordered  the  lower  im^ 
rtft.    ft  W]as'«Rep.».  Pafch*  172a.    Harvey  v*  Rarvey« 


9^  Lands  deyifed  In  Urt^fir  B.  for  lifity  rmwiniirfor  btr  cbiUren 
in  truft»  that  they  (hall- have  and  rective  tbe  profits  liisvcoiwhen  they 
€me  rf^if*  Per.  Cur.  they  have  an'eftateinfee  as  tenants  in  com- 
.  moo»  and  (the  mother  beine  dead)  they  have  right  to  their  profits 
'in  die  nunority,  at  lead  to  u>  isxax^  thereof  as  may  be  fufiicient  for 
their  fupport  and  maintenance^  9  Mod.  104.  Mich.  12  Geo. 
Bateman  v.  Roach* 

10.  A  fiither  by  his  i^U  eave  2000 1.  a^piece  to  bistwodaugbtersj 
payable  at  2ly  cbargedon  usnd  and  ptrfinal  eftato^  and  the  pirfonal 
gflate  being  i^baujitd  in  debts^  my  Lord  Chancellor  held  they 
Ihould  have  a  reafonable  maintenance  out  of  the  real  eftate,  un- 
til their  legacies  became  payable^  and  allowed  them  80 1.  per 
VUL  eacn.    Abr.  Equ.  cafes  301.  Trin*  l^^^•    Conway  v.  Lon^ 


(P.d)     Security. 
In  what  Cafes  to  be  given  for  payment. of  Legacies. 

I.  A  devife  was  off Wt  and  a  library  to  tbe  defendant  for  life^ 
«^*  and  after  t^- die  defendant's  daughter  and  her  heirs  for 
ever.  The  plaintiff  mai;ried  the  daughter,  who  is  fince  dead,  fo  as 
the  plaintiff^,  as  adminiftrator,  feeks  to  compel  the  defendant  to  give 
fecurity  toMver  the  goods  to  tbe  plaintiff  after  the  defendant's  death, 
or  the  valfue  thereof}  decreed  accorc  ingly,  and  a  commiffion  is 
awarded  to  the  Mailer  to  exanu||e  upon  oath  fuch  witneffes  as  iball 

•  be 
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be  produced  before  him.    Chaiu  Rtp.  tld*  xl  Car,  u    firadMH 
V.  Bendy.  ^ 

2.  /n^/  ^  guardianfiiidfor  a  legaty^  and  the  legacy  wis  decreed 
to  be  paid)  But  die  guardian  to  give  fecuritj,  and  ti^  in&nc  when  cf 
age  to  give  a  releafe.  Fin,  R.  136.  Mich.  26  Car*  a.  Maplet  t« 
Pocock. 

3.  A.  devifed  his  real  and. perfonaleftate  to. B^  bis  ici^att  infant 
and  made  C.  executor  during  his  minority^  and  that  C*  Ibouid  acoMitt 
to  B.  at  his  age  of  21  years.  Decreed  that  the  ekecvtor  give  <acu-» 
rity  to  a  Mafter  to  give  a  juft  account^  and  u  fay  what  fliould  af^ieaT 
due  to  B.  at  the  age  of  21  years.  Fin.  R.  317.  Micb«  29  Car*  %^ 
Edwards  f by  his  guardian)  v.  Jordan. 

r  41 8  1      4*  Lord  Chancellor  took  a  diffknnce  between  zfukfir  a  UgsUf 

•  X  Vent.  '^  Chancerjy  andzfolt  for  it  in  the  Spiritual  Courts  that  if  in  tte 
358.  s.  d  Spiritual  Court  they  would  compel  an  executor  ft>  pay  a  i^gncf 
and&p.bf  without  fecurity  t0  refund  a  prMbitiam  fluU  go«.  Vera.  93,  aift 
J^chan.  j^j^f^^  jgg^^    ♦Noel  V.  Robinfon,  cites  die  cafe  of  Knighc  vu 

Clarke. 

5.  Legacy  devifed  to  an  in£mt  payableat  %^%  the nodieriMiii 
nude  executrix  and  refiduaiy  legatee ;  (he  mairies  againj  and  dies  % 
her  baron  takes  adnuniftration  di  bonis  mm  Bill  fuggefts  infihimy 
if  adminijirator*  Decreed  that  he  give  fecurity  to  pay  the  le* 
gacy  when  payaUe.  2  Venu  249.  pL  235.  Mich*  i69i«  R6u| 
V.  Noble. 

6.  A.  bequeadied  his  perfonal  eftate  to  hb  wife  far  life,  and  fobaf 
/hi  has  left  at  her  death  it  is  n^  will  that  it  may  he  efnally  di/trihuted 
between  my  own  kindred  and  bar's.  If  the  eftate  he  fo^«7#tbat 
flie  cannot  live  upon  it  widiout  fpending  the  ftock^  it  feems  (be  ihatt 
not  be  obliged  to  give  fecurity,  otherwife  (he  fhall*  Clian#  Prec^  yx* 
pi.  64.  Pafeh.  1697.    Cowper  v.  Williams. 

80  of  an  7,  An /jp^ftt/^r  frij^^^  that  is  infol vent  (hall  give  fecurity.  Cardu 

T^cZl .  458.  Mich.  10  W.  3.  B.  R.    The  King  y.  Raynes. 

•f  his  wafting  the  eftate.    Ch.  Cafes  121.  Hill,  itkit  Car.  a.    I>uncaroban  v<  StinU 

•  TTpon  .  8.  Portions  devifed  to  daughters  payable  at  na  certain  timoj  pro* 
their  own  yided  if  thcy  marry  without  confent  of  B*  the  pordons  were  ta  gi 
SrSS'ch.  ^^'  ^^  Wright  decreed  the  pordons  to  be  paid  [thedau^ 
Vrtc\%^l  ter  being  upwards  of  21]  but  upon  *  fecurity  to  re-fund  on  breach 
S.C.  of  the  conditi9n.  2  Vcrn.  452.  pi.  415.  Mich.  1703.  Afton  v« 
^e"^  Afton. 

were  payabit  at  mamsge  'untb  confntty  b«t  the  daughters  were  advanced  in  yeark  Fin.  R«  (s.  Hifi. 
^5  Car.  I.    Needham  y.  Vernon  and  Booth. 

9.  Specif  ck  legacies  were  given  to  be  delivered  afier  the  death 
tf  executor.  .Decreed  that  fecurity  be  given.    Affirmed  in  the 
Houfe  of  Lords.     Q  Mod,  93.  Pafch.    10  Geo.     Burdett'  r« 
zoung. 


(Q.  4)  Abate- 
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(Q^d)  Abatement  and  Refunding  by  Legatees.    la 

what  Cafes. 

X«    A      Bequeathed  ^0  twenty  Jbitting  puces  to  B.  20  to  C  and  A.  be^ 

***•  10  to  D.  wbtcb  were  in'fucb  a  chejl  or  place.    When  q»cathed 
,A.  died  there  were  found  no  more  than,  30  in  ally  in  that  pkce^    If  It^^io'^Br 
die  teftator  lefifuffcient  to  make  good  all  tbofe  60  pieces  bequeathed^  and  5^  1. .' 
quxre,  if  that  which  is  wanting  in  the  cafket  (hall  not  be  fupplied  ^^°^- 
and  made  up  ?  Wentw«  Offices  of  Executors,  251.  whens^^  Ko 

be  had  only  500  U  Bank-Stock  in  the  whole.  It  was  infiiled  that  tefbtor  probably  iDten<]eii  to 
buy  another  500  L  Baok-Stock,  and  that  there  being  alTets  left  fuMcient  over  and  above  all  debts 
mA  iigiciet  to  anfwer  both  500  poOnds,  both  ought  to  be  paid  and  made  good  out  of  the  eGate? 
and  IA»  Uardwick  was  either  of  the  iame  opinion  or  decreed  accordingly.  (Quaere,  I  think  that  I 
was  informed  that  this  was  firft  at  the  Rolls,  and  after  that  Ld.  Hard  wick  held  or  decreed  accord* 
ip^y,  and  tbit  this  W9i  about  Mich,  or  Trin.  Term  1738.) 

.   a.  .ExoctOor  ntt  bound  tofof  a  legacy  %mtbout/ecurity  to  refund  »  Chan. 

!n  cafe  of  defers  <if  aflets.  Oham  cafes  149.  in  cafe  (^  Grove  v.  7^^^** 

Baafon,  cites  it  as  refolved  by  advice  of  the  civilians  in  1639.  in  tho!?rTioV« 

die  cafe  of  Picks  v«  Vinckner,  '     •  ton.s.P. 

3*  An  executor  is  not  bound  to  pay  a  legacy  without  Jecurityj  tore^  F  1.1  o  1 

fund  in  qafe  there  be  a  defe^l  of  aflets.  Chaiu  cafes,  149.  Mich,  i-  ^  "  i 
ai  Car.  Grove  v*  Banfon* 

4*  A  man  had  1^  conveyance  and  zftatutefir  bis  wife*s  legacy^  chiM.  cr^es 

and  yet  was  made  to  refund.  Arg.  Chan,  cafes  137.  Mich.  21  Can  148*  s.  c. 

S»  cited  as  the  cafe  cf  Grove,  v.  Banfon.  J"  '^»«  <^«^« 

there  was 
DO  want  of  aflets  originally,  but  the  mttniar  bad  wafiidthem  and  was  iaiolveot* 

5.  Executors  muft  not  pay  their  own  legaciesfirjly  if  not  enough 

Co  pay  all  i  for  all.muft  be  in  proportion.  3  Chan.  Rep.  54.  ^2  f 

Car.  2.    Butler  v.  Coote. 

6.  A.  the  father  of  B.  and  C.  bequeathed  400  /.  to  B.  and  300  /. 

i9  Q  and  died*  Afterwards  M.  the  mother  bequeathed  200  L  to  C  # 
and  made  B*  executor.  J.  S.  took  adminiftration  during  the 
minority  of  B.  Afterwards  W.  R.  as  guardian  of  C.  fued  J,  S. 
for  C's  legacy ;  and  the  court  decreed  that  in  cafe  of  want  of  aflets 
the  legacies  of  400  L  to  B.  and  of  300 1.  and  200 1.  to  C.  ihould 
be  paid  in  proportion  out  of  the  perfonal  cftate,  and  upon  J.  S. 
paying  the  fame  that  W.  R.  gave  fecurity  that  C.  when  of  age,  {hould 
rive  a  relcafe,  kc^  Fin.  R.  136.  Mich.  26  Car.  2*  Maplet  v. 
Pocock« 

7.  An  executor  (hft  not  be  forced  to  pay  legacies  until  the  lega- 
tees Jball  give  bond  to  refund  in  proportion,  or  in  the  whole,  /or  the 
fatisfa£lion  ofdebtSy  if  any  do  appear  unfatisfied.     Yet  the  legatee 

upon  his  bill  in  the  court  (hall  refund,  and  this  as  well  as  where  it  is 
legacy  in  fpecie,  as  a  horfe,  or  1000 1.  a&ually  paid^  for  the  lega^ 
cies  are  not  due  till  the  debts  be  paid,  and  a  legacy  being  paid, 
femaii^  as  a  legacy  in  the  hands  of  a  legatee  after  payment.    Per 

Ld.  IC 
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I/d.  Ki  iaid^  it  wts  t  rule  in  thi»  court    Chan,  caies  tsf»  HtlL 
26  &  27  C^*  %.    Chamberiaii)  v.  Chamberlain; 

8.  ^dmraiftrator  of  an  intefiaU  makes  an  executor^  and  bequeaths 

a  legacy  ID  J.  S.  and  dite.    Finding  a  fuit  againft  the  executdr 

for  recovery  of  the  &;dods  in  right  of  the  inteftate>  the  executir 

fays  thi  legacy^  and  arorwai^ds  the  gocds  arc  evicted     The  executor 

ihall  not  make  the  legatee  refund,  and  Finch  .C.  difmiiled  the  exe« 

tutor's  bill*    2  "Chan^  cafes  §•  Mich;  |^  Car.  2.     Hodges  t* 

Waddington. 

A.  \it^  9*  Land  legatees  and  money  legatees  decreed  to  abate  in  proportion 

bowMi  him-  notwithftanding  an  agreement  to  the  Contrary,  a  Chan;  Rep.  155. 

hit,'''  3»  Car.  2.    Boisv.karfh. 

K)nd|  and  after  by  his  will  devtfed  his  freehold  lands  to  B.  iii  feti  snd  not  charainc  fhem  with  defati 
or  If  gacies,  and  gax-e  his  copyhold  lands  to  C.  in  fee  in  tnift  to  feli  to  pay  hitdebo  and  legacies  aoM 
i;ave  a  legacy  of  500 1,  to  D.  and  died,  making  E.  executor.  The  copyhold  was  not  fnrreodeted. 
fo  that  it  was  Hot  liable.  Ld.  Harcourt  decreed  that  as  to  fo  much  of  the  perfonal  eftate  as  was  ez- 
haufted  by  the  bond  debt^  D.  (hoald  ftand  in  the  place  of  the  bond  creditor  againft  the  landi  mi 
that  the  freehold  ihoald  be  liable  in  default  of  perfonal  aflets  to  pay  the  legacy.  But  upon  appeal 
Xd.  C.  Parker  reverfed  that  part  of  the  decrees  for  every  devifee  of  land#  zjptlfick  kgt^m^wui 
Ihall  not  be  broken  in  upon,  or  made  to  contribute  towards  a  pecuniary  legacy.  And  had  the  land 
devffed  been  Wy  o/<i  termfv  yeart,  and  not  a  fee  as  in  the  principal  cafe ;  focb  fpeeifick  legatee  e^^ 
leafe  (hould  prevail  againft,  and  not  contribute  towards  the  pecuniary  legacy.  Micb*  1720.  Wmn 
Rep.  67^,    Clifton  v.  Buit. 

»  Chan.  xo.  A.  dcvifed  to  B.  lands  of  one  hundred  pounds  fef  annum  in 

Gentian  V.  /'^>  '^  *^-/^'  ^^'^  ^  *"  executor^  and  five  thoufand  pounds  to  C.  and 

Colllon.  '    three  tfaou&nd  pounds  to  D.    Executor  fets  out  lands  of  greater 

value,  fo  as  there  was  not  fufficient  to  pay  4he  other  legacies.    Per 

Ld.  Chancellor,  this  is  not  a  Jpecifick  legaey  but  quemtitatisy  and 

therefore  each  {hould  bear  hisftare  of  the  lofs.    But  B.  having  foM 

part  of  the  lands  to  be  decreed  that  a  Mafter  examine  the  value  of 

r  420  1  .^^^  lands,  &c.  what  they  were  Mrorth  to  be  fold  at  die  teftator's 

death,  and  if  B.  had  more  than  his  proportion  of  die  whole  value 

to  pay  for  it.     2  Chan,  cafes  25.  Pafch.  32  Car.  2.  •  •  .  •  .  v. 

Wilkinfon. 

And  though       j  j.  In  cafe  of  a  deficiency  of  aflets  z*  Aecifici  legatee  (hall  not 

w!}^^    abate  in  proportion  with  other  pecuniary  legatees.     But  one  J  pe^ 

by  a  (katute  cuniary  legatee  fliall  abate  in  proportion  with  the  reft.     Though  his 

•ndmort-     legacy  is  direfted  to  be  paid  in  the  foft  place.     Verm  31.  pi.  26. 

Sfes  Ss!"'  Hill.  1681.    Brown  v.  Allen. 

Mich,  a  I  Car.  2.    Grove  v.  Banfon  and  Grove.  ..So  ihall  tegaty  to  txecvtor  for  can  and  pains. 

2  Verm  434^  pi.  397.  Pafch.  1702.    Fret  well  v.  Stacy. 

*  As  where  tt>e  legacy  was  of  a  debt  fecured  by  the  ftatiite.  Fin.  Rep.  303.  Trim  2^  Car.  s. 
Smallbone  v.  Brace.  ■  ■■.  Ld.  Chancellor  thought  they  ought  to  contribute*  but  diredled  to  prece- 
dents* a  Chan,  cafes  i7r.  Hill,  i  Jac.  2.  Comins  v.  Comins.  ■  .But  Ld.  Harcourt  Chancel- 
lor contra.  2  Salk.  416.  pi.  iri  Cane.  Hern  v.  Merrick.— -^  Vei-<i:  in.  S.  R  Per  Lords 
Commiifioners.— — «— If  devifed  generally  they  ih.ill  not.  Chan.  Prw:.  393.  Mich.  1714.  Sayer 
y.  Sayer.— — — 2  Vern.  6B8.  S.  C.^— S.  P.  pei*  Ld.  C.  Cowper.  Cftm.  Free.  401.  Pafch.  1715. 
in  cafe  of  Linguen  v.  Souray. 

{  S.  P  Fin.  Rep.  422.  Trin.  31.  Car.  2«  Powel  v.  Stakes.^<«-PL  Com.  54$.  The  executor 
may  pa|f  which  he  will^  in  cafe  of  Paramour  v.  Yar  Jley, 

» 

But  \n  12-  If  in  the  Spiritual  Court  they  Would  compel  an  executor  to  pay  t  • 

Chancery      legacy  without  giving  fecurity  td  refund,  a  prohibition  will  be  grantdd. 
o^r!l  no    Vern.  93, 9+.  Per  Ld.  Chancellor,  cites  the  cafe  of  Knight  v.  ClarL 

provifion  made  of  refunoing,  yet  the  common  juftice  of  this  court  will  compel  a  legatee  to  re- 
fur.d,  per  Lord  Chancellur.    Vcrn.  94.    Noel  v.  Rubinfja.  ' 

13-  A. 
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13.  A  crtSter  fliall  compel  a  legatee  to  refund,  and  fo  dull  <nu  aVen^jfio. 
itgaut  atuthtr  Ugatte  M^ere  the  aflets  become  deficient.  Vera.  94^  H<x>e<*  <r- 
Mich.  i68a.    Noel  v.  Robinfon.  7J!^  a^. 

ton.— "ArJ* 

Vem.  9a.  fays  it  was  fettleO  in  the  cafe  ofChamberlna  v.  Cfaaroberiain.'         >See  Ch.  c»fes  135* 
KeJthorpc  v*  Hill,  &c.<«>— >a  Cb.  Rep.  137.    German  v.  Colfton 

14.  But  whether  the  executor  himfelf  ifttr  he  had  ooccv^unttrify  Cl^*  c^^<^ 
affintid  to  a  legacy  fhall  compel  legatee  to  refund  is  caufa  primie  {^^^^ 
loapreffionis,  and  it  muft*be  allow^  that  there  is  a  great  difference  court ^thac 
between  a  voluntary  an^  a  compelled  affinti  per  Lord  Chancetlor.  heihaii  for 
Vern,  94  Mich  1682.     Noel  v.  Robinfon.  ^^"^  ^j^  "l; 

thorpv.  Bifcoe.—— 2irern.205.  HilL  1690.  Newman  v.  Barton.  S.  P.-— «»Executor  |>ending 
fttit  for  the  eftate  voluntarily  naid  a  legacy,  the  tji»te  1;  evi^td  he  is  without  remedy*  %  Chan,  cafes  9. 
Hodges  V.  Waddington.— Decreed  that  neither  the  executor  or  arty  other  legatees  can  compel 
a  legatee  to  refund  unlefs  where  the  payment  was  compulfory.  2  Vcrn.  loc.  Hill.  1690.  New- 
"0i«n  ▼.  Barton.-«Nor  will  the  court  relieve  the  executora^/ifg^^Mir  of  yroiM/  hy  mtf>epreftfiiir» 
thevaiueeftbeaffets,  they  being  beyond  feft,  Lord  Chancellor  taking  notice,  that  no  fraud  or  mi/* 
reprefentation  appearing  to  have  been  ufed  by  the  legateei  who  had  been  paid,  and  there  beicig 
more  reafon  to  think  that  the  executor  was  better  h)formed  bf  teftator's  eftate  than  the  legatees, 
be  would  not  order  i^y  refunding  or  coit  on  eittwr  fide,  a  Wros's  Rep.  291.  293.  296.  Tirin. 
17S5«    Coppin  v.  Coppin. 

15.  Where  legacies  are  given  and /Aif  9?j//y2i/&/5«r/,  each  le* 
{atee  (hail  proportionably  abate  i  admitted  the  law  to  be  fo.  2  Chan* 
cafes  124*  Mich.  34  Car.  2.    Haycock  v.  Haycock. 

16.  QfaritaiU  legatees  not  to  refund  to  other  legatees;  per 
North  Keeper.  Vern.  230.  pi.  226.  .Hill.  1683.  Fielding  n 
Bond. 

17.  A  legacy  to  be  paid  to  the  eldeft  in  the  firft  place,  denote* 
set  preference  in  the  quantity.  2  Chan«  cafes  132  Hill.  .34  Jt 
35.  Car.  2.  Tilfley  v.  T rockmorton. 

18.  A  ligatee  mall  refund  againft  a  creditor  of  the  teftator  diat  vem.  x6s. 
can  charge  an  executor  only  in  equity,  viz,  upon  a  wafting  by  the  Anon. 
firft  executory  but  if  an  executor  pays  a  debt  on  afimpU  control  r     ^^  l 
there  ihaU   be   no  refunding  to  a  creditor  of  an  higher  nature.  L  4^^  J 
2  Vent.  36b.Pafch.  35  Car.  2.  in  Cane.    Hodges  v.  Waddii^- 

ton. 

19.  Suit  was  for  a  legacy ;  the  defendants  demanded  allowance 
for  their  own  legacies  firft,  but  it  was  denied,  and  ordered  that  att 
account  be  taken  of  the  whole  eftate,  and  the  defendants  and  plain-' 
tiffs  to  abate  equally  and  proportionably  for  what  the  eftate  falls  fliort ; 
suid  fo  not  like  the  cafe  where  executors  pay  their  own  debts  firft 
at  common  law,  or  him  that  firft  fues  'his  debt  in  equal  degree 
before. die  other.  2  Freem;  Rep.  134.  pi.  163.  Butler  v.  \ValIis 
and  Coole. 

ao.  A  legacy  was  gken  to  A.  when  hifiiould  be  24.  The  exe- 
cutor toys  part  before  she  time  to  put  him  out  into  the  world,  and 
gives  Undfor  the  r^fidue  to  be  paid  at  a  day  c€;rtain,  which  was  the 
very  day  he  would  be  24.  A.  died  before  24.  Bill  was  brought 
bx  repayment  of  the  money  and  to  deliver  up  the  bond,  and  charged 
an , agreement  to  that  purpofe,  which  defendant  denied.    Lord  Ch. 

Vou  Vm.  K  k  Jeff<yie» 
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Jeflferies  declared  it  was  fit  to  be  heard  on  the  merits.  -2  VcriL  ^i. 
pi.  2a.  Mich,  1687.     Luke  v.  Aldern. 

21.  A  man  devifed  a  rent-charge  of  xo/.  per  annum  to  A*  iJTuahle 

out  of  Black^Aerey  with  a  elaufe^  that  if  it  (hould  be  behind,  it  mould 

be  lawful  for  him  to  enter^  and  hold  till  he  was  fatisfied ;  and  hy  the 

iame  will  devifed  a  like  rent^charge  of  10 1.  per  annum  to  B.  ifluable 

met  of  the  farm  landj  with  like  cJanfe  of  entry,  &c.     The  land  was  notx 

effufficient  value  to  anfwer  both  the  rents,  and  they  were  both  in 

arrear,  and  both  devifees  had  brought  fevieral  ejediments  and  had 

recovered  \  and  the  defendant  being  in  pofieffion,  the  other  grantee 

brought  his  bill  to  have  an  account  d  the  profits,  and  that  one 

moiety  might  be  applied  to  fatisfy  the  arrears  of  his  xo  1.  per  annum, 

and  it  was  decreed  accordingly.   Abr.  Equ.  cafes  1x5.  Hill.  1697. 

Eurc  V,  Eure. 

%  Vera.  22.  A.  fcifed  of  three  houfes,  on  v^hich  there  is  a  mortgage  of 

S^c^dei^*    x6ool.  which  A.  had  covenanted  to  pay.  A.  devifed  them  fevcrally 

creed  ac      to  B.  C.  and  D.  and  bequeaths  legacies  to  £•  F.  G.  and  H. 

coniingly.     amounting  to  as  much  as  he  eftimated  his  perftnal  eftate  would 

j-i  Frecm.  ^^f^  ^  ^^  direfited,  that  if  his  cftatc  fell  fhort,  the  legatees  Ihould 

pmVt?^*     abate  in  proportion.    The  perfonal  eflbite  fell  flxort  above  X0700L 

S.  c.  de.       Decreed  die  pecuniary  legatees  only  to  abate,  and  the  dcvifees  of  the 

^^^^  *r      ^^''^^  '^^  ^^  contribute  or  to  take  to  themfelves  the  burthen  of  die 

€or  ing  y.     ,jj^|^gj^|^^  l,^|.  ^q  (,g  taken  out  bf  the  perfonal  eftate.     3  Ch.  R. 

30^.  Mich*  1703.    Hawes  v.  Warner. 

23.  A.  intitled  to  6000 1,  in  the  chamber  (f  London^  makes  a  will 

while  the  ftop  was  there,  and  declares,  that  when  his  executors 

fhould  have  received   it,  he  gave  2000  /.    to  the  three  hofpitals. 

It  fell  -out  that  the  8000  A   was  worth  but  6300  /•  after  the  aft 

of  parliament  for  fettling  a  fund  for  paying  a  perpetual  intSereft 

for  the  orphan* s  debt;  yet  per  Ld.  Keeper  the  devife  Js  not  of 

2000 1.  part  of  the  8000 1.  but  a  charge  on  the  whole,  and  had  the 

debt  increafed  in  value  to  1 0000 1,  yet  the  legacy  was  not  to  ib- 

creafe,ahd  fo  xiownottobe  reduced,  and  decreed  the  whole  2000  (. 

2  Vern.  547.  pi.  497.  Pafch.  1706.    Colwall  v.  Bonytbon,  Lon- 

geville  &  al.' 

The  lega-       -  2^.  Though  pecuniary  legatees  (hall  be  paid  in  pr^oportion,  yet  a 

money^io      ^^^y  ^  money  ^ven  to  be  laid  out  in  exchequer  annuities  and  to  be  en- 

be  laid  out    joyodby  tejiator^s  wifefor-her  life^  (he  releajing  her  dower y  and  after  her 

in  1  pur-      deceafe  to  go  equally  to  his^tw?  daughters,  {hall  have  the  prefe- 

aSt^fay*tteii  ^^^^^j  ^^  ^  tticv^  be  not  affcts-enough  to  pay  other  legacies  bc- 

he  hasa        queathed  by  him,  they  muft  be  loft ;  and  the  money  ordered  to  be 

right  to  the  laid  out  in  annuities^  or  if  it  was  directed  to  be  laid'  out  in  land  is 

fum  (a$^^^    ^^  equity  to  be  looked  upon  as  an  annuity  or  land,  and  confequendy 

ittrtancc)  in  to  be  taken  for  ^fpecijkk  devife  and  not  a  pecuniary  legacy,  and  is 

fpccie;  per  th^rfore  to  be  preferred;  ♦per  Lord  C.  Cowper.    Wms's  Rep. 

Ppiker'        '^7*  '^^^"'  *7^^*     Burridge  \.  Bradyl. 

and  he  aflced  if  it  were  poiUble,  ruppofing  there  was  1500I.  of  ^he  tellator's  money  Ijinc 
on  the  table  that  the  plaintiff  the  legracee  Should  fay,  I  have  a  right  to  this  very  moocy  \^ 
fpecie,  and,  if^poty  then  it  ii.po  fpcciiick<  legacy.  Wms's  JUp.  539,  540.  Trin.  1719*  ^^* 
ton  V.  Pioke*' 
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15.  If  a  man  by  will  gives  feveraljpecifick  legacies  and  devifes  the 
imfidue  of  his  ejlate  to  y..  S.  and  his  circumjiances  varyfo  that  the  re^  ' 
pduary  fart  becomes  very  inconftderable^  yet  the  reliduary  legatee 
mud  content  himfelf  with  it,  and  ihall  have  no  affiftance  from  the 
fpecifick  legatees;  per  Cowper  C«  Ch.  Prec.  40X.  Pafch.  1715. in 
cafe  of  Lingwen  v.  Souray. 

26.  A.  had  three  fons,  and  having  a  perfonal  eftate  of  20000 1. 
bequeathed  3000/.  a -piece  to  his  younger  fins  and  the  furplus  to  the  ' 
fi/de/fy  and  ma^  his  wfi  executrix  and  guardian  (the  ions  being  in« 
fents.)  The  e/late  conGfting  in  ftpcks,  was  afterwards  much  diy 
mntjhed  bjr  tlie  extravagance  of  the  mother's  after-huiband.  The 
younger  Ions  brought  a  hill  for  their  3Q00 1.  legacies,  but  Ld.  C. 
Cowper  dire<5ted  the  Mafter  to  take  an  account'  of  what  was  the 
clear  perfonal  eftate  of  teftator  at  his  death,  and  it  cdnfifting  but  of 
few  items,  his  Iord(hip>  thought  the  teftator  muft  know  what  would 
be  the  clear  amount,  and  that  he  meant  the  furplus  thereof  as  a  le- 
gacy to  his  eideft  ion,  and  ordered  all  the  three  fins  to  receive  pari 
pajfii  in  re(pe<S  of  the  value  of  the  furplus  given  to  the  eideft,  which 
was  to  be  taken  as  a  legacy,  and  in  regard  to  the  legacies  of  300Q  L 
each  to  the  two  younger  fons.  Wms's  Rep.  305.  HilL  fjiS* 
Dyofe  V.  Dyofe, 

27.  If  the  executors  (fa  freeman  of  London  prove  infolvent  fo  that 
a  lofs  happens  to  the  eftate,  it  (hall  be  borne  out  of  the  tcftamentary 

Ert  only;  per  Cowper  C,  Ch.  Free.  409.  Trin.  1715.    Read  v. 
uck. 
'  28.  A  freeman  of  London  having  iflfue  two  daughters  devifed  to  Gilb.  S^u. 
them  6000 1,  a-piece,  and  made  his  wife  executrix,  and  his  perfonal  ^n»*  <"• 
eftate  vvjs  computed  at  1 8000 1.    Upon  a  treaty  of  marriage  be-    * 
tween  the  widow  and  A.  her  ihare  was  fuppofed  to  be  6000 1.  and 
600 1.  per  ann.  jointure  was  fettled  as  an  equivalent.     But  in  cafe  a 
deficiency  (hould  be,  collateral  fecurity  was  given  to  make  it  up  fo 
lar  as  a  fmall  matter  would  amount  to;  afterwards  the  wife  died, 
and  a  lofs  of  12000/.  befel  the  perfonal  eftate.    Pecrced  that  the 
lofs  ihould  be  born  by  all  in  proportion,  efpecially  the  hufband 
taking  the  6000 1.  portion  upon  an  open  and  unliquidated  account. 
Per  Cowper  C.  Ch'.  Prec.  431.  pL  283.  Hill.  1715*    Pa^et  v. 
Hofldns. 

^9.  Legatees  of  a  freeman  of  London  muft  abate  in  proportion,  if 
the  legatory  part  be  not  Sufficient.  2  Vern.  754.  Mich.  X7X7. 
Stanton  v.  riatt. 

30.  Legacies  were  gvoen  by  willj  and  other  legacies  by  codiciL 
The  legacies  by  the  will  were  charged  on  land^  but  not  the  legactes 
by  the  codicil^  by  reafon  of  its  not  being  witneffed.  The  Matter  of  the 
Rolls  decreed  the  legatees  by  the  will  to  be.  paid  out  of  (he  real 
eftate,  and  if  that  prove  deficient,  they  muft  as'  to  the  furplus, 
come  in  in  average  with  the  legatees  in  the  codicil,  to  be  paid  out  of 
the  perfonal  eftate,  and  that  the  fpecifck  legatees  muft  be  all  paid 
and  oet  abate  in  proportion;  but  that  charities  devifedj  thougli 
preferred  by  the  civil  law,  ought  to  abate  in  proportion ;  for  they 
are  but  legaeifi.  And  the  teftatrix  having  bequeathed  200  /•  for  a 
monumetrt  fir  her  mother^  it  was  obje<Sted  t)iat  that  ought  not  to 
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abate  in  proportioA,  it  being  a  debt  of  piety  to  her  modier^^ 
memory,  from  whom  tedatrix  had  the  greateft  part  of  her  eftate* 
And  to  this  the  court  inclined,  but  however  referved  that  pointp 
Wms's  Rep,  421.  Pafcb.  17x8.  Mafters  v.  Sir  Harcourt  Maf- 
ti^«  I 

^31.  As  by  a  defe£t  of  afTets  all  legatees  are  to  be  paid  in  propor* 
tion^  fo  if  the  executor  pays  one  legatee^  yet  the  reft  mall  make  him 
refund.  Per  the  Mafter  of  the  Rolls.  Wms's  Rep.  495.  Micb. 
1718.   Anon* 

.  32.  So  if  one  gets  a  decree  for  his  legacy  and  is  paid,  ami  afin^ 
wards  a  deficiency  happens^  he  ihall  refund.     Ibid. 

33.  But  if  the  executor  had  affets  for  all  at  prji  and  after  » 
deficiency  arifes  by  his  wajiing  tbem^  the  legatiee  who  recovered 
ihall  retain;  for  vigihntibus  &  non  dormientibus  jura  fubveniunt 
Ibid. 

34.  As  a  fpecifick  legatee  fhall  not  contribute  to  the  lofs  of  a 
pecuniary  legatee;  fo  on  the  other  hand,  i{ tuch  fpecificJt  legacy  (at 

fuppofe  a  leafe)  be  eviSledy  or  (being  goods)  are  loft  or  burnt,  or 
(peine  a  debt)  be  loft  by  the  infolvency  of  the  debtor,  in  all  diefe 
C2Xcs\\xc)x  fpecifick  legatee  Jhall  have  no  contribution  from  die  other 
legatees,  and  therefore  OiM  pay  no  contribution  towards  them.  Per 
Ld.  C*  Parker.  Wms^s  Rep.  540.  Trtn.  17 19.  in  cafe  of  Hinton 
V.  Pinke. 

35.  Bill  by  an  executor  againft  a  legatee  to  refund  a  legacy  vo« 
luntarily  paid  him  by  the  executor,  the  aj/its  falling  Jhort  tojatisfi 
the  teftator's  debt.  Decreed  that  the  defendant  fhould  refund  to 
the  plaintiff,  and  that  an  executor  may  bring  a  bill  againft  a  lega* 
tee  to  refund  a  legacy  voluntarily  paid,  as  well  as  a  creditor ;  for 
the  executor  paying  a  debt  of  the  teftator  out  of  his  own  pocket, 
ftands  in  the  place  of  the  creditor,  and  has  the  fame  equity  aeainft 
a  legatee  to  compel  him  to  refund,  contra  to  the  opinion  m  2d 
Vent.  358^  NoELL  v.  Robinson,  and  2  Vent.  360.  Hodges 
V.  Waddinoton.  Per  Jckill  M.  R.    MS.  Rep.  Pafch.  4  Geo. 

.  Cane.    Davis  v.  Davis. 

36.  A.  having  two  fons  and  a  daughter  bequeathed  to  each  of  his 
fons  2000  /.  and  alfo  to  his  daughter  2000  /•  payable  at  21  or  mar" 

riage^  provifo  that  tf  affets  fall Jhorty  yet  the  daughter  fiM  he  paid  her 
full  legacy^  and  that  the  abatement  ihall  be  borne  proportionably  out 
of  the  fon's  legacies  only.  The  aJJ'ets  left  were  Jufficient^  but  the 
oxecutor  wafled  them,  and  fo  a  deficiency  happened,  it  was  decreed 
by  the  Majlter  of  the  Rolls  that  the  daughter's  legacy  fhould  in  this 
cafe  abate  in  proportion.  But  on  appeal  Ld.  C.  Parker  reveifed 
the  decree,  and  faid  that  as  the  teftator  had  not  refh^ned  it  to  any 
p^cular  means  by  which  the  aflets  Ihould  fall  fhort,  it  mufl  be 
taken  generally^  viz.  If  by  any  means  there  fhould  be  a  deficieocy, 
as  lofs  by  fire,  or  by  badqefs  of  titles  on  which  the  money  was  lent; 
aad  depreed  to  the  daughter  her  full  portion,  and  the  abatement  to 
be  out  of  the  legacies  of  the  fons.  Wms's  Rep.  668.  Mich.  1720. 
Marfh  v.  Evans. 

.37.  It  z  freeman  rf  London  dies  without  iffise^  bis  w^e  is  entitled 
iy  the  cuftam  tq  tbo  moiety  of  her  hufb^d's  perfopal  efcite  in  vabte^ 
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but  noiinfpecif ;  if  a  fi-eeman  of  London  makes  his  wilt  and  difpofis 
'  ^his  wheU  iftaie  without  any  noticg  of  the  cujlonty  and  gives  feveral 

Jpecifick  legacies^  and  feveral  pecuniary  Ugacies^  andd^vifes  the  rejiduum 
t9  A.  and  the  wid$w  waives  her  legacy  Mnd  claitns  a  moiety  of  bis  per^ 

final  eflate  by  the  cufiom^  if  the  reuduuoi  be  fufficient  to  aniwer  Ker 
moiety  or  fhare  it  mall  be  taken  out  of  the  refidnum,  but  if  that 
fail  ihort,  then  the  pecuniary  legatees  fhall  abate  in  propqrtion,  and 
if  the  refiduitm  and  pecuniary  legacies  be  fufficient  to  anfiuer  her  moiety^ 
tbefpecifick  legatees  Jhall  not  be  brought  m  to  contribute^  but  enjoy  th^ir 
legacies  intire.  Per  Parker  C,  MS.  Rep,  Trin.  5  Geo.  in  Cane. 
Kitfon  V.  Robins. 

38.  Teftator  gives  60  /.  a^piece  to  his  executors^  and  3  /.  a-piect 
to  the  poor  offeverakparijhes^  and  5  /•  a^piece  to  his  fervants^  belides 
feveral  other  charities^  and  in  the  fame  will  apprehending  there 
would  be  a  furj^us  gives  further  legacies^  and  after  all  this  makes  a 
codicily  and  thereby  gives  more  legacies^  and  provides  that  if  a  defi^ 
dency  Jhould  happen^  then  200  L  given  by  his  will  for  re^building  a 

'   tiapel Jhould  not  take  effe£t^  but  only  a  convenient  part  toward  beau*  r  aoa  1 
tifying  the  old  chapel.     There  happened  a  deficiency,  and  thereupon  "-  t  t  J 
it  was  decreed  by  the  Matter  of  the  Rolls,  that  the  legacies  in  the 
former  part  of  the  will  Jhould  be  pfeferred^  and  thofe  in  the  latter 
ihould  be  lott,  and  likewife  the  legacies  in  the  codicil  fliould  abate 
in  proportion,  had  it  not  been  fpecifisd  that  they  fhould  in  cafe 
of  deficiency  be  paid  out  of  the  20O 1.  and  that  the  ♦  charity  /f-  •  S.  P.  by 
gacies   fliould   abate   in  proportion  with  the  others,  but  the   3/.  j^^'^'if**^ 
given  to  the  poor  was  taken  as  part   of  the  funeral^   and  fo    no  faHtrvit^ 
abatement.    2  Wms's  Rep.  23,  Paich.  1722.    Attorney- General  though  th* 

V.  Robins.  Romans 

pr-ferrcd 
a  pious  or  chanCable  legacy  to  others,  yet  our  law  does  not.  Mich.  1720.    Wm's  Rep.  675    At- 
torney General  v.  Hu'iion.  MS.  Rep.  Mich.  7  Geo.  in  Cane.  Accomey  General  v,  Anfdoa 
^  al'.    S.  P.  and  feems  to  be  S.  C.     > 

39.  Where  feveral  legacies  are  given  out  of  bonds^  fecuritieSj  &c. 
and  thefe  fall  deft^ient  there  fliall  be  an  abatement  among  them 
only,  and  not  affect,  other  legatees  ;  where  there  are  feveral  pecu- 
niary legatees  they  hiuft  abate  in  proportion,  but  no  fpecifick  le- 
gatee, except  in  cafe  of  his  legacy.  Per  Mafter  of  the  Rolls.  Hill. 
Vac.  1723. 

4.0.  An  ejlaie  pur  outer  vie  was  limited  in  trujl  for  A.  his  execu^ 
tors  and  admintjlrators  afier  the  death  of  J.  S.  in  pojfejfion.  A.  de- 
vifed  this  reverfion  to  his  wife  for  life,  remainder  oyer;  and  dying 
indebted,  a  bill  was  brought  by  a  creditor  to  charge  this  eftate  with 
his  debt,  and  Ld.  C.  King  after  decreeing  it  to  be  perfonal  eftate^ 
find  that  it  could  not  be  devifed  away  from  his  creditors,  faid,  that 
neverthelefs  this  being  2.  fpecifick  devife^  all  the  reft  of  A*s  perfonal 
eftate  not  fpecifically  devifed,  muft  be  firft  apj^ied  to  pay  the  debts, 
and  if  there  be  any  other  fpecifick  devife^  the  fame  ought  to  come  in 
average  with  this,  and  pay  its  proportion,  but  if  that  will  not  ferve, 
all  muft  be  fold  to  pay  teftator's  debts.  2  Wms's  Rep.  381.  Mich. 
]  726«    Dul^e  o(  Devon  v.  Atkins. 

,       ^  K  k  3  41.  Where 


41.  Where  a  legacy  15  riven  /«  execui9rtfvF  iMfi  aitipatnfj  it  if 
wrong  that  that  cafe  ihould  receive  a  different  determination  fma% 
tiie  cafe  of  a  legacy  being  given  to  executors  generally,  in  which  it 
is  admitted,  that  the  executors  ought  to  abate  in  proportion  widi 
the  other  legatees ;  and  where  a  legacy  is  given  to  executors  gene* 
rtlly,  it  is  underftood  to  be  for  their  care  and  pains ;  and  when 
thefe  words  are  exprefled  in  the  will,  declaring  that  the  legacy  is 

S'ven  them  for  their  care  and  psdns,  they  are  rather  the  words  of 
c  fcrivcncr  and  drawer  of  the  will,  than  the  maker  of  it ;  for  • 
which  reafbn  the  making  a  difference  between  the  one  cafe  and  the 
ether,  would  be  to  make  a  diftindion  on  too  flight  a  foundation. 
And  though  the  bequeft  is  exprefled  to  be  for  care  and  pains,  yet 
ftill  St  is  but  0  Ugacy  which  tnujl  procadfrom  the  bounty  of  the  ttf" 
tator.  It  is  not  to  be  coniidered  as  a  debt  or  contra&,for  the  care 
and  trouble  of  the  executor  is  only  the  motive  on  which  the  tef* 
tator  exercifes  his  bounty  by  way  of  legacy ;  and  let  the  motive  of 
the  bounty  be  what  it  will,  wbedier  paft  and  executed,  or  future  and 
executory,  it  is  all  the  fame.  An  executor  when  he  proves  die  will, 
may  be  iuppofed  in  fome  meafure  to  know  the  ftate  of  the  teflator's 
affairs.  And  if  he  docs  prove  the  y)itt^  he  takes  the  legacy  fub^ 
jc£f  to  the  contingency  of  abating  Jn  cafe  the  efiate  proves  deficient^ 
Barnard.  Chan.  Rep.  435,  436*  Pafch.  1741.    Heme  v.  HerQe« 


[^2^]  (R-d)     Refunding. 

Where  Refunding  is  dircdtod  by  Will  to  make  an 
Equality.     How  much  (hall  be  refunded. 

t.  A  On  the  marriage  of  M*  his  niece  agreed  to  leavcy  ISc*  30  A 
^^  •  a  year  in  lands  at  his  death  to  the  children  of  M*  (for  <b 
the  cafe  in  effcd):  was  as  the  fame  was  decreed)  and  afterwards 
making  his  will,  and  having  therein  given  an  eftate  to  S.  a  yoimger 
niece,  adds  that  if  the  eftate  given  to  bis  younger  niece  S.  Jbould  trove 

/a  greater  value  than  what  be  bad  before  given  to  his  niece  M.  then 
much  Jhould  be  taken  from  S.  and  be  refunded  to  A£,  as  would 
ntake  them  equal.  It  was  obje6led  that  what  the  children  of  M. 
were  intitled  to  by  the  marriage  articles,  could  not  be  taken  as  given 
to  M.  But  Ld.  Cj.  King  held  clearly  that  the  provifton  by  die  mar* 
riage  articles  for  the  children  of  M*  ought  to  be  looked  upon  as 
part  of  the  provifion  for  M.  and  as  done  for  her,  (Ince  it  was  doing 
that  for  her  children  which  odierwife  (be  or  her  hufband  woulq 
have  been  obliged  to  do  themfelves.  2  Wms's  Rep,  343.  HUlf, 
1725.    Thoaus  V.  Bonnet,  . 'V 


(S.  d)  ReoMtfy 


JDttUte^  4*S 


(S.  d)    Remedy  for  Legatees  and  Devi&es* 

Y*    A  ^^^  ^^^  ^^^^  trefpafs  of  any  thing  certain  which  is  deviled 
-^^  to  him  before  he  has  thepofieffiionofit;  contraof  a  thing 
unc^rtaip ;  Brook  fays,  quod  mirum,  for  it  may  be  that  there  are 
debts  which  are  not  paid*    Br.  Devife,  pi.  30.  cites  27  H.  6.  8. 

2.  A  term  fir  years  is  devifed  to  A.  the  executors  of  the  devifor  If  a  deyifet 
entered  into  the  land  devifed  to  the  ufe  of  devifee  ;  per  Cur*  it  it  a  "j!^*'^^ 
fufficient  poiTe^on  for  the  devifee*    3  Le.  6.  pL  15.  2  £liz*  C«B«' takes  ^Ufr 
Anpiju  .  without  the 

•  •  debvtry  •f 

iig  €aeem$or,  the  executor  may  bring  an  aAion  of  trefj^fs  againll  hiro.  Arg«  Bridgm*  54.  cites  so 
£^.  4*  9*  a  H.  6.  i&  ix  H.  4*  84.  37  H*  6.  30. 

3.  Devifee  by  a  devife  has  but  a  title  ofentry^  which  Jhall  not  he  1  Le.  igo* 
hound  by  any  defcent  as  entrv  for  mortmain,  for  condition  broken ;  Pj*  *39'  ^ 
per  three  J.  a^ainft  Anderion  J.  and  afterwards  all  agreed,  diat  by  D^ny*7 
the  devife  ana  death  of  the  devifor,  the  frank-tenement  in  law  and  caie.  S.C* 
the  fee  was  veftedin  the  devifee  notwithftanding  that  the  heir  had  if-  J^^?  *[i*w 
mifed  the  prcmijfes  to  y,  S.  and  had  received  the  rent  of  J.  S.  and  he  ^devifor  aa 
dted  withoift  having  made  any  fpecial  entry ^  but  ^nly  walking  over  the  *oi^ce  wat 
/tf;i^  without  any  ^>ecial  claim;  for  by  this  the  heir  did  not  -gain'^****"**^***- 
any  feifin  to  him,  and  fo  could  not  die  feifed,  and  confequendy  ^entM  of 
there  could  be  no  difcent,  and  then  the  entry  of  the  devifee  was  this  devife  1 
lawful*    Le.  209,  2x0.  pi.  293.  JVlich.  31  &  32  Eliz.  C.  B.  Mat- -fo""  which 
djewfon  V.  Trott.  X^^^^ 

ed  and  leafed  all  the  lands  fo  devifed  to  a  ftranger  during  the  minoritf  of  the  heir.  The  heir 
comes  of  full  age  and  has  livery  of  the  whole,  and  without  any  expfefs  entry  leafes  the  lands  iur 
yearst  rendering  rem;  ti«e  lelfee  enters  aud  pays  the  rent  to  the  heir  ;  the  heir  dieai  the  leflee 
affigns  over  his  term>  ami  the  rent  is  yearly  paid  ti)  t^e  right  heir  of  the  devifor;  lad  now  the 
heir-enteredy  and  per  Curiam  his  euU7  is  lawful. 

4^  A.  deviled  his  lands -to  B.  and  dies,  and  zjiranget  enters  and  f  j^iC  1 
dies  feifed  before  any  entry  by  the  devifee,  now  is  the  devifee  without  L  ^  J 
remedly.    Arg.  2  Le.  147.  cites  i  Cro.  92.  Owen  96.  ^^^"'* 

either  cafe  the  defcent  t;ikes  aw:ty  the  entry.  See  Cro.'  C  200.  Huln^ev.  Heylock.-^If  the  heir 
mun  ami  many  dejce^  follow,  yet  B.  may  enter  at  any  time,  for  his  entry  do^h  not  make  an  ahs^te- 
poect  or  wrong*  but  may  well  ftaod  with  the  devife  {  lor  if  the  devife  be  waved,  or  the  devifee 
defers  the  execution  of  the  devife,  it  is  reafon  that  the  heir  enter  an^  take  the  profits  till  the 
devifee  entereth,  but  if  a  ftranger  a'bateth  after  the  death  of  the  devifor^antl  dies  feifed,  the  fame 
itaiUI  uJ^e  away  the  defcent.'  2  Le*  290.  pi.  2 34.' Mich.  3a  £liz.C.  B.  Sir  Anttioiiy  Denny's 
cafe, 

5.  Leafefiry^flri  is  devifed  to  A*  executor  enters  and  takes  a  new. 
leafe  ;'%e  court  feetned  to  incline  that  A.  may  have  the  term  as  le- 
gacy notwithftanding  the  furrender  by  the  executor  in  accepting  a 
new  leafe.    Mo.  350.  pi.  487.  Trin.  36  Eli*.  Carter  v.  Love.    . 

6.  If  the  heir  of  the  devifor  enters  and  holds  the  devifee  aut^  he  may 
ei^er  enter  or  have  his  writ,  called  Ex  gravi  querela^  and  this  writ 
(yy'ithout  particular  ufage)  is  Incident  to  the  dcyife.  For  other* 
wife  if  a  difcent  werecaft  before  the  devifee  did  enter»  die  devifee 

'     '   '  •       •  Kk^  ihoi4d 


4*6  Dcttffe* 

ihould  have  no  remedy  after  an  adual  pofleffionf  This,  writ 
(Ex  gravi  querela)  lies  not,  for  then  the  devifee  may  have  his  ordi« 
nary  remedy  at  the  common  law.    Co,  Litt.  1 1 1.  a. 

Ibid.  M».         7,  A  legacy  decreed,  Toth.  1 30,  cites  ^i^h.  7  Car,  Lord  Pcm-i 

J*cJr.         broke  v.  Zouch, 

8.  The  civilians  faid^  that  aiegatee  that  had  g9t  aimniftrati^K^ 
though  it  be  afterward  repealed  upon  a  citation,  (hould  yet  retain 
for  his  legacy  \  but  not  ib  upon  an  appeal,  for  there  the  aaminiftra^ 
tion  is  void  ab  initio.  Vent.  2x9*  Trin.  %\  Car.  ^«  B.  R«  m  cafe 
of  Thomas  v.  Butler. 

^  o.  A.  feifed  in  fee  devifed  to  his  children  loool.  payable  atfivi-- 
tattimiSy  hy  $Qh'per  annum,  wiA  which  fums  he  charged  bis  lands 
to  be  thereout  paid,  and  then  died ;  one  payment  of '50I.  incurred 
due,  then  the  lands  were  aliened  by  fine  and  proclamations  and  five 
years  paffej.  The  devifee  fucd  (or  the  whole ;  but  decreed,  that 
what  grew  due  after  the  fine,  was  barred  by  the  fine,  but  not  the 
50].  due  before  \  for  a  truft  is  barred  by  fine.  2  Chan.  Cafes  247^ 
iflill.  30  &  31  Car.  2.  Walcelin  V.  Warner. 

xo.  A  fuit  was  begun  for  a  legacy  and  to  difcover  afTets^  no  afleta 
fufficient  being  difcovered.  After  other  afTets  cs^me  to  the  execu« 
tors  hands,  and  zfecwd  bill  for  the  legacy  and  afTets  thereon  difco-f 
vered.  Ld.  Chancellor  gave  decree  for  the  legacy  and  damam 
from  the  firft  bill  exhibited,  for  that  was  a  good  denund  for  the  Ie« 
^cv  though  it  was  not  profecu^ed,  and  not  only  from  time  of  afletSf 
%  Ch.  Cates.  2  HiU.  30  &  31  Car.  9.  Anon. 

11.  If  legacies  are  given  by  will^  and  that  in  cafe  (f  non-payment 
the  legatees  may  enter  and  enjoy  the  profits  of  fuch  and  fuch  land 
till fiitisfied  I  no  demand  is  necefTary,  for  it  is  no  forfeiture  but  aa 

'  executory  devife  though  there  be  a  place  and  time  appointed  for 
payment ;  per  Pemberton  Ch.  J.  at  the  affifes.  2  Show.  185.  Hill, 
33  ^  34  Car.  2.  Pierfon  v.  Sorrell.  ^    ' 

12.  If  a  legacy  ht  given  to  twoy  one  cannot  fue  $  or  if  refiduum 
hmorun^  be  given  tofeveraly  they  mufl  all  join ;  but  when  legacies 
are  given  to  feveral  perfons,  each  may  fue  alone  for  his  own  lega* 
cy;  per  the  Solicitor  General.  2  Chan.  Cafes  124.  Mich.  34  Car* 
2.  in  cafe  of  Haycock  v.  Haycock. 

r  427  1       '3*  ^^  executor  fells  in  prejudice  of  a  fpecifick  or  reliduary  legatee 
^       ^      they  may  have  their  remedy  againfl  the  cxecij tor,  but  not  follow  the 

eftate  into  the  hands  of  a  purchafor  \  per  Cur.   ^  Vem.  445.  pl^ 

409.  Mich.  173.  Humble  v.  Bill. 
S.C.  cited  14.  Devifee  may  bring  an  original  bill  in  nature  ^  a  bill  of 
»Vem.672.  revivor,  and  fhall  have  the  fame  advantage  of  a  decree  tt  an 
ki  fafeof"'  ^^^^  ^^  executor,  and  the  defendant  is  not  at  liberty  to  m3cc  a 
Minfhuiv.  new  defence}  per  Cowper  K.  2  Yern,  5^8.  Pafch.  17 1 1.  Clare 
IxtMobun.  V.  Wordell. 

15.  If  a  creditor  or  legatee^  not  party  to  the  caufij  comes  in  b^e 

the  mafi^y  he  fhall  have  his  cojliy  for  it  was  in  his  power  to  have 

brought  a  bill  for  his  legacy  or  debt,  which  would  haVe  put  the  cf- 

tate  to  further  charge ;  per  Ld.  Macclesfield^     2  Wms's  Rep.  Vf 

Trin.  1722.  Maxwell  v,  WhettenhaU; 

(T.d) 


JL 


Detiffi^  1^2  f 


(T,  d)     Remedy  for  Legatees^  where  the  Perfonal 
Aflets  are  diminifiiol  &c.  by  Creditors. 

I«    A     SeJfed  111  fee  and  mdebted  by  hnds^  by  will  gives  legacy  W- Keeper 

-^*  to  chUdren  (whom  he  had  otherwife  provided  for  before)  [^J'itT? 

xnd  devifed  his  land  to  his  eUeftfon  in  taiL     The  eldeft  fon  being  peared  chit 

executor,  gays  the  bond  with  the  perfonal  ellate.    The  legatees  by  theyoanger 

bill  pray«l  to  be  let  into  the  place  of  the  bond  creditors,  and  to  be  v^ereShcr* 

paid  out  of  the  land.     The  court  feemed  to  admit  that  if  the  tandsr  wife  pc^* 

had  defcended,  the  legatees  might  have  been  relieved  out 'of  the  real  videdfwv 

eftate,  but  fince  A.  h»d  devifed  the  lands,  it  was  refolved  they  ou^tht  ?!?*'^  *?^. 

^L  !/••  •'  tA«.»  .         .         •■'■.>       being  devi- 

tobe  exempted;  for  it  was  as  mu«h  As  intention  that  the  devtfee  fedtotben, 
fliould  have  this  land,  as  the  others  fbottld  have  the  legacies,  and  r  andchm* 
ipecifick  legacy  is  never  broke  in  upon  in  order  to  make  good  a  Jijf /^ 
pecuniary  one ;  and  this  cafe  is  out  of  the  ftatute  againft  fraudu«  being  paid) 
lent  devifes,  becaufe  the  debts  are  paid,  and  the  children  being  other*  the  ftacute 
wife  prnndedfor^  are  not  in  the  nature  ofcredkors*     Nota^  AiS  was  "  ^  ^** 
on  appeal  from  the  Rolls,  where  the  Mafter  held  that  the  real  atidf  ciined^thaT 
perfonal  eftate  (bould  be  fo  charged  tiiat  both  the  debts  and  lega-  the  heir  bo- 
des ihould  be  paid.    Per  Harcourt  C.  2  Salk.  4.16.  pi.  3.  Hern  I'^K  ^^^ 
V.  Merrick.  .       :  the  landi, 

the  legatees  diould  have  no  remedy  to  come  upon  the  real  eftateia  the  place  of  the  bond  credit^% 
hut  laid  he  would  referve  that  point,  and  ordered  precedents  to  be  fearched.    Wms's  Rep.  xoi» 

CO  104.  Trin.  1711.  S.  C. The  reporter  adds,  pag   204.    That  Mich.  1740  in  the  cafe  oC 

Clifton  V,  Hirty  this  decretal  order  of  Hern  v.  Merrick  was  produced,  and  it  appeared  that  thif 
Oi^e  was  not  refolved  by  lA*  Harcourt,  but  adjourned  for  fuither  confideratioik  ^ 

■ 

2.  Mr.  Vernon  faid  there  had  been  cafes  decreed  in  this  court, 
diat  where  a  legatee  has  been  forced  to  abate  of  his  perfonal  legacy 
towards  payment  of  debts,  he  had  been  let  in  tojland  in  the  place  of 
a  creditor  to  ricover  his  proportionable  fatisia£lion  out  of  the  real 
ejlate  devifed  to  be  fold  for  payment  of  debts.     G.  Equ.  R.  73.  Mich. 

9  Aim.  in  cafe  of  Hall  v.  Brooker.  «  # 

3.  If  a  man  by  will  gives  a  Uafe  or  horfe^  or  any  fpeciJUk  legacy^  ^^".^j^    * 
•  and  leaves  a  debt  by  mortgage  or  bond  in  which  the  heir  is  bound ;  gr.  THn. 

die  heir  (hall  not  compel  the  fpecifick  legatee  to  part  with  his  lega-  l^^^-  ia 
^y  in  eafe  of  the  real  eftate  ;  but  though  the  creditor  may  fubje6l  gj^l^^^ 
this  fpecifick  ieeacy  to  his  debt,  yet  the  fpecifick  or  other  legatee  Piirpoot.* 
Ihall  in  equity  ftand*in  the  place  of  the  bond  creditor  or  mortgagee,.  [  4,28  1 
tOid  take  as  much  out  of  the  real  aifets  as  fuch  creditor  by  bond  or  *•  ^       ^ 
nkort^age  (hall  have  taken  from  his  fpecifick  or  other  legacy.     Per  * 
l^rii^.  Macclesfield.    Wms*s  Rep.  730.  Mich.  1721.  in  cafe  of 
Tipping  V.  Tipping. 

4*  A.  mortgaged  his  lands  and  then  makes  his  will,  and  (a^^^r 

payment  of  my  debts  and  funeral  charges^  which  I  wiU  to  be  firft  paidy 

/  give  my  freehold  eftate  in  K.  to  my  wife  for  life,  chargeable  with  an 

annuity  of^pl*  fir  life  to  £,  K.  and  after  my  wife^s  death  I  give  my 

fiidfre$boU  eftate  fi  charged  to  H.  J.  and  K,  add  dirci^  the  reftdu^ 

.        pf 


4<$  IDeuife. 

rf  hi$  terfonal  ejlate  to  hi  placed  out  at  interejt^  and  to  be  paid  to  bis 
wififor  per  life<f  and  after  to  be  divided  between  //.  7.  and  K.  and 
gave  1 500  A  to  his  wtfe^  provided  (he  accepts  the  devifes  and  be- 
^ue(]:s  in  lieu  of  dower.  The  perfoiral  eflrate  was  not  fufiicient  to 
pay  the  J50oI«  if  the  fame  fiiould  be  applied  in  eafe  of  the  real. 
udrd  C.  Talbot  decreed  that  the  legatees  be  paid  out  of  the  per- 
fonal  eftate,  in  cafe  the  mortgagee  keeps  to  the  «real ;  and  if  he 
£dls  upon  tbe  peribaal>  they  have  a  right  to  ftand.  in  his  room  fqr 
fo  much  out  of  the  real  eftate  as  he  uall  take,  out  of  the  peHbnal  | 
diat  being  a  proper  fund  for  their  payment.  Cafes  in  £qu.  in  Ld^ 
Talbot's  time  53.  Mich.  1734.  Lutkins  v.  Lei£h. 

5*  If  one  awes  debts  by  bondy  and  devifes  bis  lands  to  y.  S.  infee^ 
mut  leaves  ajpicifick  Ugacj^  and  dies,  and  the  bond  creditors  come  up^ 
an  thefpeiifick  legacy  for  payment  of  bis  debt^  the  fpecifick  legatee 
ihall  not  fland  in  the  place  of  the  bond  creditor  to  charge  the 
land)  becamie  die  devifee  of  the  l^d  is  a$  much  a  fpecifick  devifee 
as  ^e  legatee  of  a  ibecifick  legacy.  3  Wms's  R<ip,  324.  Trin» 
1734.  Haflewood  Vt  Pope.. 


(U*  d)  Kcmedy  for  Legatee?,  &c.  where  the  Charge 
is  on  Lands,  which  prove  deficient^ 

X.  A  Gave  legacies  to  bis  daughters^  charging  his  realejiate  with 
^  ■**•  payment  thereof^  and  other  legacies  to  bis  brother^  without 
f barging  %is  rec^  ejlate  with  payment  of  them.  If  (he  daughters  re« 
cover  their  legacies  out  of  the  perfonal  eftate,  then  the  brodier  ihall 
Aand  in  the  place  of  the  daughters,  and  take  fo  much  out  of  the  land 
for  their  legacies  as  the  daughters  had  exhaufted  out  of  the  perfonal 
alTets,  and  10  it  was  decreed  by  the  Mafter  of  the  Rolls.  %  Wms*% 
Rep.  (619.)  Trin,  1731.  Pligh  v.  E.  of  Darnley, 
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Remedy  in  what  Court, 

!•  J  N  trefpafs  it  was  faid  for  law  that:  if  a  n^an  deuifts  a  thing  cer*. 
^  tain  to  another,  and  dies,  as  a  horfcyScc.  and  ^ftranger  takes 
ity  the  devifee  Jhall  have  aSiion  ofirefpaJs\  and  contra  tf  it  be  uncer^ 
tainy  as  it  it  is  of  the  third  part  of  his  g<iodsy  &c.  there  is  no  remedy 
huttofuefor  it  in  the  fpiritual  court.  And  this  feems  to  be  in  the 
firft  cafe  between  the  devifee  and  ftrangcr »  but  quxre  if  he  may  take 
it  out  of  the  ppfTeiSon  of  the  executor ;  for  it  may  be  that  the  debts 
exceed  the  goods  i  and  then  the  devife  is  void.  Br.  Devife,  pi.  6. 
cites  27  H.  6.  8. 

2.  Goods  are  devifcd  /^  J?,  thefon  and  heir  of  J.     B.  fues  in  the 

fpiritqal  court  s  executors  %  that  B.  is  not  fon  and  h9ir  of  A« 

J  This 
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This  iluQI  be  tried  in  the  fpiritual  court    Kelw.  iio.  a.  pi.  3}^ 
Cafus  incerti  temporis* 

3.  A.  devifcd  a  term  for  years  to  B. .  B.  may  fue  the  executor  in 
iht^iritual  cdurt  to  execute  the  legacy.  Arg.  PL  C.  54.3.  b.  Hilh 
21  Eliz.  in  cafe  of  Paramour  v.  Yardley. 

4.  A  motion  that  where  the  plaintiffs  had  exhibited  their  bill  to  h 
difcbarged  of  a  legacy^  the  defendant  Jince  his  fuitfued  in  the  fpiritual ^ 
tourt ;  and  therefore  day  to  (hew  caufe  why  an  injunction  ihould  not 
be  granted.  Gary's  Rep.  104.  cites  21  and  22  Eliz.  Parre  &  Ux* 
V.  Tipelady  &  Ux. 

5.  Lanas  were  devifed  to  be -fold  for  payment  of  legacies;  the  B«ca»fctht 
lands  being  foldf  the  fuit  for  the  money  to  be  diftributed  may  be  in  jjjj  ^^T^ 
the  fpiritual  court,  contrary  to  the  opmion  in  4  and  5  P.  and  Mariae,  money  k 
although  it  be  riling  out.  of  land ;  per  Barkley  J.  and  agreed  by  perfonal, 
Croke  J.  Cro.  C.  396,  397.  and  cites  9  EL  D.  254.  toSiJ'SU 

of  Che  executon  ;  per  Croke  J.  pro.  C.  397.— *-See  %  Bnlft*  2  $7  Sambom  v.  Sambom ;  per  Coke 
Ch.  J.  contra,  unleis  where  the  devife  is  that  feoflfees  ihaU  feU  the  land,  and  the  moiMf  reroaia 
in  their  hands  ttipay  kgacirt  with.  But  if  the  devife  be  m  \anA  to  be  fold  by  J.  S.  snd  too  /.  c«  /» 
affcfidaf  f  ^.  100/.  to  B,  this  laft  belongs  ooly  to*  the  common  law,  but  the  other  pcpperly  to 
the  fpiritual  court.  Agreed  to  per  omnet.  S.  P.  ft  Le.  119.  pi.  16^.  Mich.  29  &  30  £li2.  B.  R^ 
Cering's  cafe.-— ^S.  P.  Poph.  59.  Mich.  36  and  37  JEliz.  B.  R.  I.ord  Rich's  cafie. 

6.  A  legacy  was  given  upon  condition  ;  the  legatee  promifed  and 
agreed  to  perform  the  condition,  and  then  fued  in  the  fpiritual  courts 
and  the  executor  pleaded  this  matter  there,  which  was  refufed,  and 
fo  a  prohibition  was  granted.  Cro.  £•  274.  pi.  3.  Hill.  34.  Eliz, 
C.  B.  Pet  V.  Bafeden. 

7.  *  Executor  gives  bond  to  legatee  to  pay  the  legacy  at  a  day  cer-  *The  te- 
tain.  Legatee  before  the  day  fues  in  fpiritual  court,  rrohibitton  was  Jrwned  in 
granted  ;  for  die  legacy  is  extin£i\  but  per  Williams  J.  if  the  bond  the  bond 
had  been  made'  to  ajlranger^  the  legacy  was  not  extin£k.  2  Brownl.  *  Mod. 318. 
ir.Mich.8Jac.B.R.  f.7,^-S: 

band  V.  Dcwibury  ;  and  denied  the  opinion  of  Doderidge  J.  2  Roll.  R.  f  160.  PafcTi.  18.  Jac.  B.  R.] 
in  Gardiner's  c»fe  ;  where  Doderidge  held  that  in  (boh  cafe  the  obligee  m.iy  fue  fortl^  legacy  ia 
the  conrt  chriftian  or  at  common  law  upon  the  obligation  x  for  he  Uid  that  the  taking  the  oblu 
gation  for  payment  had  not  totally  deAroyed  the  nature  of  the  legacy.— -—See  the  opinion  hy 
Anderfon  as  to  a  covenant  by  the  executor  for  paymenti  that  if  the  legatee  afterwards  Ibetthe 
executor  io  the  fpiritu:il  court  afterwards>  he  ffaall  have  a  prohibition^  quod  cxteri  jofticiarii  ae* 
Saverunt.    i  Le.  ii9>  xio,  pi.  164.  29  and  30  £U^«  C.  B* 

8.  If  a  legacy  be  granted  out  of  lands  in  '^  fet-Jimple^  this  fliall  not  f  450  1 
be  fued  for  in  the  fpiritual  court.     But  if  one  by  will  devife  land  to  •  BrowoU 
bi  fold  for  payment  of  legacies^  this  fhall  be  fued  for  in  the  fpiritual  34*  ^-P* 
court,  by  the  opinion  of  the  whole  court,     Brownl.  32.  Anon. 

9.  If  a  legacy  be  granted  out  of  leafes^  the  fuit  may  be  in  the  ipi-  Whether 

f itual  court,  ancf  fhall  not  be  prohibited.    Brownl.  34.  Anon.  oat'of ''a^'^ 

term  was  fiiable  in  thie  fpiritual  conrt  was  doubted  by  Keeling  and  Twifden,  but  Windham, 
thonght  it  dud ;  fed  adjomatur.    Lev.  x8o.  Pafch.  18  Car.  a.  B.  R.  Roife  v.  Roflc.    ■    ,  pSid,  a79. 

iflU  7.  Rucnfey  ▼.  Rofs>  S.  C«  and  prohibition  denied. 

•  •  .  •  .  .  .     •.  •    • 

10.  An  executor  was  fued  in  the  fpiritual  court  for  a  legacy^  who 
pleaded  a  recovery  in  debt  agdtnji  him  at  common  lawy  idtra  whicB 
tip  fiitisfy,  he  had  no  offets\  the  plaintiiF  there  iaid  the  recovery  was 
py  covin^  dxA  that  the  ^^itiff  who  recovered  the  debt  offered  to 

difcharge 
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difcharge  the  judgment,  and  the  defendant  would  not  Refolved 
that  the  covin  was  properly  examinable  in  ^e  fpiritual  courl^  becaufe 
die  legatee  could  not  fue  for  the  legacv  at  common  law,  and  there* 
fore  prohibition  in  this  cafe  was  denied.  Mo.  917,  918.  pi*  1307. 
Pafch.  14  Jac,  B.  R.  Lloyd  v.  Maddox. 

"11.  If  a  debt,  obligatipn,  or  fuch  like  thing  in  aBion  be  devifed 
to  another,  the  devifee  hath  no  means  to  recover  it,  but  hy  fuit  in 
the  fpiritual  courty  or  in  fome  court  of  equity^  to^  compel  the  executor  to 
fue  for  it  himfelfy  or  to  mme  to  the  legatee  a  letter  of  attorney  to  ftu 
for  it  in  the  executor* s  name  uiilefs  he  be  made  executor  as  to  the 
debt,  and  yet  if  the  legatee  have  the  bond,  or  fpecialty  in  his  bands 
he  may  deliver  it  up  or  cancel  it.  So  it  is  to  be  underftood  of  the 
bequeathing  of  money  payable  upon  a  mortgage.  5ce  Perk.  C  527, 
Wentw.  Off.  Executors  18. 

12.  If  a  legacy  be  of  twenty  oxen,  and  a  fuit  is  commenced  in 
die  ecclefiaftical  court,  and  the  oth^r  pleads  payment  of  20 1.  in  &« 
tisfadiion,  there  the  proceeding  muft  be  at  common  law,  becaufe  the 
legacy  is  altered.  Per  Yelvcrton  J.  Hct.  87.  Pafch.  4  Car.  C.  B. 
Warner  v.  Barret. 

>Yelr.  39.  Goodwin  v.  Goodwin.      ■■  ■  8  Mod*  328.  Cnband  v.  Dewiburj. 


13.  Where  a  fuit  is  in  the  eqcleiiafiical  court  for  lands  andgoods% 
a  prohibition  may  be  granted  as  to  the  lands  ana  they  may  proceed 
there  notwithftanding  as  to  the  goods.  Sty.  10.  rafctu  23  Car« 
Betfworth  v.  Betfwofth. 

14.  The  eftate  of  the  teftator  into  whofe  bands  foever  it  comes  (be* 
fides  the  executors)  fhall  be  liable  to  legacies,  and  fuch  perfon  may 
htfuod  in  chancery  as  well  as  the  executor,  Chan.  Cafes  57.'nrrin. 
X5  Car.  2.  Nicholfon  v.  Sherman. 

15.  So  may  the  executor  of  an  executory  if  it  be  charged  diat  the 
firft  teftator's  eftate  had  come  to  fuch  an  executor's  hands.  Chan« 
Cafes  57.  S.  C.  . 

16.  A  ufill  by  which  a  legacy  is  given  being  under  probate  eccle* 
fiaftical  is  pretended  by  the  executor  to  have  been  revoked.  Per  Jef- 
fries C.  the  will  is  under  probate  ecclefiaftical  and  I  will  not  try 
it  here,  but  go  to  the  ecclefiaftical  court  and  prove  it  there.    2  Chan, 

S'Wr  Cafes  178.  Mich.  2.  Jac.  2.  Attorney  General  v.  Ryder. 

will  relating  only  to  perfonal  eftate,  chancery  will  not  intermeddle  fo  long  as  the  probate  is  m 
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force  5  per  Ld.  Jeffries.  2  Vcm.  8.  pi.  s/Trin.  1686.  Arch< 
lained  Ihali  ba?e  no  4id  in  cb^netry  \  per  Ld.  Jef&ies»  Ibid.  76. 

17.  I  conceivii  the  ordinary  may  infirce payment  of  debts  on  con-- 
trails  as  well  as  legacies,  or  marriage  money  and  no  prohibition  lies  ; 

r  4^  1  1  per  Vaughan  Ch.  J.  Vaugh.  97.  Trin.  22  Car.  2.  C.  B.  in  cafe  of 
Edgecomb  v.  Dee. 

1 8.  Bills  to  examine  witneiTes  in  order  to  ^r^v^tf  ro/bV/V  which  he 
pretended  was  made  by  defendant's  teftator,  whereby  he  bequeathed 
to  the  plaintiff  all  his  goods  then  in  the  plaintifPs  pofTeffion.  But 
it  appearing  that  this  matter  was  depending  on  an  appeal  in  the  Arches j 
the  defendant  demurred^  for  that  it  is  a  meer  teftamentary  caufe  and 
properly  cognizable  by  the  fpiritual  court,  where  the  fame  is  now  li^. 
tigated  and  where  plaintifF  has  a  proper  remedy  for  the  recovery 
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and  reUef,  and  demorrar  aUowtd.    Fin.  R.  2t8i^  Tjin.  27  Car.  %. 
Cawfton  V.  Hdwyes. 

19.  Bill  in  chancery  was  brought  by  a  nfiduary  bgata  to  have  a 
legacy  of  25  L  and  an  account  of  rents  and  profits  of  a  certain 
£um,  affigned  by  tefiator's  father  to  teftator  for  900  L  And  this  bill 
was  brought  atainii  an  executor  of  an  executor^  and  an  account  vm^ 
decreed  accordingly.  Fin.  R.  39.  Mich.  25  Car.  2.  Shrimpton  (by 
bill  of  revivor)  v.  Holman. 

20.  None  can  fue  in  the  ecdefiaftical  court  for  a  legacy  artfi/tg  in  cafe  of 
at*t  ofUtnd^  becaufe  not  within  their  cbnufance.'  2  Show.  50.  pL  a  legacy's 
36.  Pafch.  31  Car.  2.  B.  R.  Baftard  v.  Stoclcwell.  beingg«nr* 

kafti  fuit  in  fpifitual  ccmrt  fhall  not  lie  proliibited.  BrownL  34.  S.  P.*-Cro.  J.  179*  pU  9.  Pafch. 
9  lac  B.  R.  Lovi  V.  NAPLttDtrc,  where  the  lands  charged  were  pa*  t  frMhold  znd  part  leafe- 
£old,  a  confulcacion  wu  awarded  H  being  a  meer  perfonid  legacy  and  the  ume  hmti^  rai}U  hy  tk§ 
^ift  of  the  ttmd  and  he  being  dead  without  payroenty  and  there  being  no  a6tion  maintainabte 
at  common-law  for  it  by  account  agatnft  his  executors  or  otherwife  s  but  Williams  J.  doubtad* 

21.  Merfentence  zffixi&  2n  executor  for  a  legacy  in  the  fpiritual 
court,  the  executor  brought  a  bill  here  againft  the  legatee  for  an 
account  oivAat  peribnal  tmtc  of  the  teftator's  had  come  to  the  le- 

.  gatee's  hands  in  order  to  enable  him  to  pay  debts  i  decreed  an 
account  and  the  plaintiff  to  be  examined  on  interrogatories  as  to 
the  value  of  the  e/iatCj  and  what  comes  to  bis  hands,  in  which  de<« 
fendant  was  not  to  be  concluded  but  admitted  to  m^e  what  proof 
£he  could  to  prove  alTets  in  plaintifi^s  hands,  and  if  he  has  alTets 
to  pay  the  legacy  then  he  is  to  pay  the  &me  with  inlrreft  and  full 
cofts  both  here  and  in  the  fpiritual  court.  Fin.  R.  434.  Mich.  31 
Car.  2.  Bland  v.  Elliot  &  al\ 

22.  If  the  ipiritual.  court  would  compel  an  executor  to  pay  a  legacy 
mthoutfecuritf  to  refund  Aeic  (ball  go  a  prohibition ;  per  Ld.  Cton* 
cellor.  Vern.  93.  Mich.  1682.  cites  the  cafe  of  Knight  n 
Clarke. 

23.  Legatee  infant  fues  in  fpiritual  court  and  pending  fuit  in  the  Execuotor 
fpiritual  court  fues  in  chancery^  the  former  fuit  depending  beings  in  tnift  of 

pleaded  the  plea  was  diiallowed  \  for  there  is  no  fuch  fecurity  for  L^^*^*' 
the  in&nt's  advantage  as  here  and  poffibly  not  for  intereft,  if  placed  be  fiM?*' 
out,  and  for  bringing  in  account  here,  &c,  2  Chan«  Cafes  85.  HilU  boui  in 
33  &  34  Car.  2.  Howell  v.  Waldron.  chancery 

'*«'       •'^  for  an  ac- 

count  and  alfo  at  the  fame  time  in  the  prerogative  court  to  bring  in  an  tevatf^ry.  1^  Ld.  Keeper 
Bridgm..  3  Cb.  R.  72.  4  Dec  1671.  Digby  v.  ComwaUii. 

24.  A  perfonal  legacy  to  an  infant  is  more  properly  cognizable 
in  chancery  than  in  the  ecdefiaftical  court,  and  if  the  matter  had 
proceeded  to  a  fentence  in  the  ecdefiaftical  court  it  was  proper  to 
come  here  for  the  executors  indemnity,  and  that  here  legatees  were 
to  give  fecurity  for  the  money,  but  not  there,  and  this  court  would 
fee  the  money  put  out  for  the  children.    Vern.  26.  Hill.  33  &  34 

'  Car.  2.  Horrel  y.  Waldron. 

25.  The  civil  law  is  the  law  by  which  legatory  matters  are  to  b»     •    -    *    ' 
determined,  and  the  fpiritual  court  has  unqueftionably  the  proper 
jurifdi<5tion  thereof,  and  if  by  dieir  law  there  is  a  preference  given  L  43^  1 
to  charitahle  legacies^  chancery  has  no  power  to  alter  the  law  in    ' 

that 


dut  p^nt ;  per  North  Keeper,  and  refufod  to  grant  anjr  injundmfl^ 
or  dsrod  fecurity  for  refunding  in  cafe  of  deficiency  of  aflets. 
Vem.  ajo.  pL  226.  Hill.  1683.     Fielding  v.  Bond. 

26.  A  bill  may  be  brought  a^nftan  executor  for  difcffuery  of  the 
ftrfinal  eJlaU  before  the  will  is  proved,  or  during  die  litigatiQii 
thereof  in  the  fplritual  court*  2  Vern.  49.  pi.  47.  Pafch.  i6S8« 
Dulwich  College  v.  Johnlbn. 

27.  If  executor  be  to  pay  legacies  in  another  diocefe  when  thtr^ 
4r€  m  bona  notabilia^  the  way  is  to  transfer  the  will  thither  v^ere 
the  legatee  lives.    Arg.  12  Mod.  252.  Mich.  10  W.  3.  cites  Godb. 

'    19 1.  2  Brownl.  12. 

28.  Executor  being  in  a  diocefe  out  of  his  own,  but  where  goods 
tayj  was  denied  a  prohibition,  becaufe  citeable  in  refped  of  the  lo- 
cality. Ar|g;»  12  Mod.  252.  cited  by  Serjeant  Genner  as  an  ano- 
nymous calc,  about  5  W.  &  M.    Ibid. 

29.  If  a  will  be  proved  in  the  prerogative  courts  let  executor  be 
where  he  will,  they  of  the  prerogative  court  (hall  compel  him  to 
pay  legacies  5  per  Holt  Ch.  J.  Ibid.  Mich.  10  W.  3. 

*.  30.  \{  money  be  devifed  out  of  lands^  fuch  devifee  may  have  debt 

Sainft  the  owner  of  the  land  for  the  money  upon  die  fbtute  of  32 
.  8.  of  Wills,  and  the  adtion  muft  be  againjl  the  tenant  \  per 
Holt  Ch.  J.  6  Mod.  26.  Mich.  2  Ann.  B.  R.  Anon. 

31,  Any  perfon  intitledto  dijiribfition  within  the  22  Car.  2.  cap* 
10.  is  by  confequence  intidedtoyj/^  the  adndnijlrator  in  the  Jpiri^ 
tual  court  to  make  good  his  account  by  proofs  and  examination  upon 
oath,  as  a  legatee  was  againft  an  executor  before  that  ftatute ;  per 
Cur.  I  Salk.  251.  pi.  3.  Hill.  6  Ann.  B.  R.  The  Archbiifaop  of 
C^terbury  v.  Willis. 

•  32.  An  injunSlion  may  not  be  obtained  in  chaneery  tojlay  a  fuit 
infpiritual  court  for  a  legacy  upon  afuggeftion  ofpaymenty  it  being  a 
matter  there  determinable  and  triable;  but  contra  on  fuggej^ion  of  a 
€$lIateralfatisfaStiony  as  a  gift  of  land,  &c.  Per  Mafter  dl  the  Rolls. 
Pafch.  1718. 

33.  Where  the  ecclefiaftical  court  and  chancery  have  a  concur-- 
rent  jurifiUStiony  which  ever  is  firft  poflcfled  of  the  caufe  has  a  right 
to  proceed,  and  the  fame  of  all  other  courts.  But  where  die  huf- 
band  fues  in  the  fpiritual  court  for  a  legacy  given  to  the  wife  Chan- 
cery has  granted  an  injun^ion  to  ftay  proceedings,  becaufe  that  court 
cannot  obUge  him  to  make  an  adequate  Jettlement  on  her.  Chan.  Prcc. 
546.  Mich.  1720.  Nicholas  V.  Nicholas. 


(X.  d)     Remedy  for  Devifee.  ^  Where  and  How. 
In  RefpeA  of  Lands  charged  &c. 

fi^cai^  if    !•  TF  one  devtfes  rent  out  of  his  land  cmd  charges  the  land  with  a 
*•  *^2A  dijtrefsy  the  devifee  may  make  ufe  of  the  remedy,  but  unlefi 

£4  ftto,  power  be  grven  him  by  the  wnll  to  dijirainy  he  may  not  dii&ain  for 
t(.b.  fi.%.  it.    Dyer.  348.  a.  b.j)L  13.  HilL  x8.  £liz.  Aoon. 

Hili.  4.  lac. 

C.  Jk    tredinua's  cafe. 

/  a.  Devilee 


a.  Dcvifee  m:^  maintain  an  adibn  of  €onimn  lawznitdt  a  terre-> 
tenant  for  \  legacy  devifed  out  of  land\  for  where  a  ftatnte)  as  the 
ftatate  *  of  wills  gives  a  ri^ht,  the  party  by  ppnfequence  fhali  have  an 
aSion  at  law  to  recover  it}  per  Holt  Ch.  J.  a  Salk.  4t5»  ph  t. 
Mich.  2  Ann.  B.  R«    Ewer  v«  Jones« 


(Y.  d)     What  fliall  be  chargeable  with  Legacies. 

1.  'T'ESTATORS's  eftate  in  whofoever  hands  is  liable  An 

^    equity  to  legacies.     Chan,  cafes  57.    Trin.  15  Car.   3. 
Nicholfon  v.  Sherman. 

2.  A  Uafe  renewed  by  an  executor  in  fome  cafes  ihall  be  liable  to 
a'legacjr  given  by  the  teltator.    Chan,  cafes  191.  Mich.  22.  Car. 

2.  Holt  V.  Holt. 

*  3.  ir  a  man  gives  a  legacy  and  chargeth  it  upon  Blaci^Acre^  al- 
though this  be  not  fufficient  to  anfwer  the  full  value  of  the  legacy, " 
yet  it  fliall  not  be  charged  on  die  perfonal  eftate.     2  Freem.  Rep. 
22.  pi.  21.  Trin.  1677.  Anon. 

4.  And  it  was  faia  per  Ld.  Chanc.  that  if  a  man  devifeth  100  /. 
out  of  a  leafe  for  years^  and  the  leafe  is  determined^  yet  the  legatee 
(hali  never  refort  to  the  perfonal  eftate  for  this  legacy.  2  Freem. 
Rep.  22.  pi.  21.  Trin.  1677.  Anon. 

5.  Adortgagor  entered  into  %Jlatute  to  pay  the  money  and  made 
his  wHI  and  devifed  500  A  to  his  daughter  and  died.  The  perfonal 
eflate  tOas  taken  in  execution  on  the  ftatute  fo  that  there  was  not 
ajfets  fufficient  to  pay  the  500 1.  legacy;  decreed  that  now  the 
real  eftate  which  was  in  mortgage  ftiall  malce  good  what  was  taken . 
(Alt  of  the  perfonal  eftate  and  fo  the  legatee  was  relieved.  2.  Chan, 
cafes  4.  Nlich.  32  Car.  2.  Anon. 

6.  The  father  having  a  fon  and  a  daughter,  made  a  will  and  de- 
vifed in  thefe  words  following  (viz.)  And  as  for  my  worldly  eftate 
which  God  hath  blefledme  with,  I  give  my  daughter  10  L  to  be  paid 
by  my  exetutOTy  and  tgive  her  10  i  a  year  during  her  life  to  be  paid 
by  quarterly  payments  j  and  all  the  reji  ofnn  real  arui perfonal  ejlate  I 
givo  to  mj  fon^  Uc.    The  defendant  had  imbezzled  the  perfonal 
eftate,  and  was  gone  into  White-Fryers  \  and  now  the  complainant^ 
exhibited  a  bill  to  charge  the  real  eftate  with  this  aimuity  of  to  1.  a 
year.    Philips  for  the  complainant  argued,  that  the  real  eftate  ought 
to  be  charged  with  the  payment  thereof,  becaufe  the  teftator  havm|^ 
the  profpe^  of  his  whole  eftate  before  him,  did  out  of  it  devife  this 
annuity  to  be  paid  to  fais  daughter  by  exprefs  words,  and  that  by  the; 
woilds  following)  (viz.)  all  the  reft  of  my  real  and  perfonal  dbte  T 
give  to  mv  fon,  &c.  it  muft  be  reafooably  adjudged,  that  he  intend* 
ed  his  real  eftate  ftiould  be  charged  with  this  annuitv,  for  die  words, 
all  the  reft  of  my  real  eftate,  &c  muft  import  all  tne  reft  after  the 
annuity  fatisfied,  and  can  have  no  other  conftruAion.    The  court 
iloubted  qI  thi$  matter,  but  iaid|  it  was  r<:gfonabIe  the  defendant 

>    ihould 
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Ihould  give  iecurjt^  to  perform  die  will*   NeE  Chaiu  Rep.  155^ 

156..  1689.  Joyce  8  cafe* 
f  Van.  f.  .The  fether  by  will  gave  land  U  his  younger  fin  and  matU  bim 

<^  Thts  Mfc  ^^^^^%  ^^  S^^^  *n  annuity  of$L  per  annum  to  his  eUeftfon^  but 
was  denied  ^oci  not  expre&lv  charge  the.  land.  But  decreed  per  Lds.  Conamif- 
attbo  Rolls  iioners  that  the  oevifee  of  the  land  being  alfo.  executor  the  land 
l?owiS)cr  ^^'  ^  \^3h\t  and  the  radier  becaufe  it  is  a  provifion  for  a  difinherited 
X7^8!'ifi  *  '»«>''•  ^  y^n.  143.  Trin.  1690.  f  EHiot  v.  Hancock,  cites 
cafe  of         *  Cloudfley  v,  Pelham. 

Miles  V. 
Xeigh.  (Qu«re) 

8.  A.  by  win  devifed  his  lands  to  his  brother  who  is  his  heir  at 
taw  in  fee^  and  gives  feveral  legacies^  and  makes  bis  brother  ejF» 
ecutory  defiring  bim  to  fee  his  will  performed.  The  real  eftatc 
is  charged  with  the  payment  of  the  legacies.  ,  Decreed  per  com- 
miffioners  and  affirmed  on  bill  of  review.  Confirmed  in  Domo 
Proc.  2  Vera.  228.  pi.  2o8.  Pafch.  1691.  Alcock  v.  Spar- 
hawL 

9.  A  freeman  of  London  devifed  70  7.  fir  mourning.  Per.  CuTr 
mourning  devifed  by  the  will  inuft  come  out  of  the  legatory  part, 
and  not  to  leflen  the  orphanage  or  cuftomary  part,  but  it  was  iniifted 
that  if  there  had  been  no  diredions  by  the  will,  or  will  had  only 
dire^ed  that  the  expences  Jhould  not  exceed  fuch  a  fum,  there  the  de- 
dudion  muft  have  been  out  of  the  whole  eftate.  2  Vem.  240.  pL 
224.  Mich.  1691.     Deakins  v.  Buckley. 

10.  A.  made  his  brother  J?,  executor^  and  devifid  to  him  his  real 
efiate^  and  willed  that  out  of  his  perfonal  eftate  and  a  year's  rent  of 
his  real  he  (hould  pay  his  legacies,  and  d^vifes  40 1,  per  aumum  to 
C.  to  maintsun  him  at  Cambridge  to  be  paid  by  his  executor ;  it 
was  proved  by  D.  that  the  executor  pronyed  A  to  pay  the  annuity^ 
otherwife  A.  Mrt)uld  have  charged  his  real  eftate  with  the  payment 
of  if ;  it  was  admitted  that  the  will  had  made  only  the  year's  profits 
of  the  real  eftate  liable,  but  on  the  evidence  of  D.  it  was  decreed, 
that  the  real  eftate  ftands  charged  widi  the  annuity «  affirmed  on  ap* 
peal  to  the  Lord  Keeper.  2  Vern.  506.  Trin*  1705.  Oldham  v« 
Litchford*. 

11.  A  devifed  lands  to  B,  in  tail^  and  500 /L  payable  to  CL  on  a 
contingency^  which  happened  within  two  years^  biit  might  never 
have  happened.  In  the  mean  time  the  ajfets  were  all  gone  in  difi 
charging  bond  debts*  C.  fhall  not  charge  the  executor  who  cUd 
nothing  but  what  he  ought  to  do^  not  (hall  hcjiand  in  the  place 
pf  the  bond  creditors  fo  as  to  charge  the  devifee  of  the  lands  s  per 
Lord  Macclesfield.  Ch.  Prec.  540.  pL  334.  Mich.  1720.  Chittoa 


(Z.  d.)  HoK 
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(Z.  d)    How  affeiftcd,  or  Chargeable  with  Debts  or 

<  Legacies. 

U  T^EVISE  to  his  wife  of  the  third  part  of  all  his  goods. 
^^  This  does  not  take  place  till  after  debts  and  legacies  paid. 
D.  59-  b.  pi.  15.  Pafch.  36  &  37  H.  8.  Quare. 

2.  Devife  to  his  wife  of  the  moiety  of  all  his  goods  to  be  equally  ^o\d(h.  149. 
divided  between  her  and  his  executors*     A.  has  goods  to  the  value  of  and^feems  * 
tool,    and  owes  by  bond  20 L   the  wife  (hall  have  59 U  if  the  tobes.  c. 
executors  have  afletSk    D.  164,  a.  pi.  57.  Trin.  4  &  5  P.  &  M.  Jcvifeof 
Anon.  j:,:;^. 

fwat  tjUat  to  the  wife,  and  then  of-Jhtn  tegadeSf  aiid  after  of  the  rrjidne  to  anotbtr,  the  wife  Ihall  have  H 
full  moiety)  if  the  other  be  fufficient  to  pay  the  debts  and  the  debts  (hall  go  out  of  the  other  moiety. 
Chan,  cafes  i6.  Mich.  14  Car.  2.    Lee  v.  Hale,  and  cites  D.  164. 

3.  A  man  that  had  feveral  creditors  makes  his  will,  and  recites  Chan,  cafes, 
ihatfrr  the  payment  of  bis  legacies  and  debts  he  devife s  fuch  lands  to  J^wytham! 
his  ex'ecutors^  then  he  gives  800  /.  to  his  wifcy  and  800  /.  to  his  s.  C.  — — 
daughter  J  &c.  and  fays,  that  his  will  is,  thai  thefe  feveral  fums  of  F'nRep. 
money /hould  be  paid  out  of  money  raifed  upon  thefaU  of  his  land  \  and  ^  ^5-  •    • 
the  value  of  the  land  falling  Jhort  of  the  debts  and  legacies,  the 
queftion  was  whether  the  debts  and  legacies  fhould  equally  be  paid, 
or  whether  the  debts  (hould  be  firft  paid  ?  and  it  was  held  by  Finch  -  ^ 
Ld.  Keeper,  that  in  this  cde  the  debts  fhould  be  firft  paid.  Freem.  L  435  J 
Rep.  305.  pi.  374.  Pafch.  1675.  Hickfon  v.  Witham. 

4.  And  he  took  a  difference  where  lands  were  conveyed  by  deed  in ' 
*  trujlfor  the  payment  of  debts  and  legacies,  there  they  fhoula  go  pari 

paffu,  and  fhould  have  proportionable  fatisfa&ion  and  the  debts 
Ihould  have  no  preference ;  but  where  lands  were  devifed  to  an  exe^ 
cutor  for  the  payment  of  debts  and  legacies^  this  fhall  be  intended 
that  he  fhall  have  them  as  aflets ;  becaufe  the  teflator  fhall  not 
be  fuppofed,  without  exprefs  words,  to  be  fo  unconfcionable,  as  to 
^ive  his  eflate  in  legacies  and  leave  his  debts  unpaid*  Freem* 
'^P-  S^S*  in  pl«  374.  Pafch.  1675,  in  cafe  of  Hickfon  v. 
Witham. 

5.  But  if  he  devifes  lands  for  the  payment  of  legacies  onIy\  this 
Ihall  not  be  liable  to  debts,  becaufe  it  was  in  the  power  of  the  tei- 
tator  to  difpofe  of  it  under  what  conditions  and  to  what  purpofes 
he  pleafed ;  and  if  he  would  make  fo  unconfcionable  a  will  he  faid 
he  would  make  a  better  will  for  him.  Freem.  305.  in  pi.  374. 
Pafch.  1675,  in  cafe  of  Hickfon  V.  Witham.  ,     '- 

6.  And  he  agreed  farther,  that  if  fo  be  he  had  devifed  that  his  le-  Chati.  ca^ 
'  '  gaciesjhould  befirjlfatisfiedy  and  that  then  the  remainder  of  the  profits  a48-  »49- 

Jhoiild  go  in  fatisfaSlion  of  his  debts,  that  then  the  legatees  ihould  |.'if.'Jcord- 
be  ferved  before  the  creditors ;  but  the  naming  of  legatees  firfl  (as  ingiy.— 
to  fay  legacies  and  debts)  gives  no  preference;  but  here  his  inten-  *'i'^-  R«^* 
tion  being  apparently  to  provide  for  his  debts  and  legacies,  though  J^^i*  p  ^ 
the  legacies  are  fpecified,  and  his  delire  that  they  fhould  be  fatisfied. 
Vol.  Vm..  LI  yst 
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yet  It  (hall  be  intended  in  courfe  of  law,  and  that  vm  that  vrtA 
^noft  confcionable  for  the  teftator/  But  here  be  (ai^  tjhat  there 
being  a  provifion  for  the  payment  of  his  debts,  there  fhoold  be  no 
difference  between  bonds  ana  debts  upoxi  contra£i ;  but  thej  fhould 
be  equally  fatisiied  ^  for  being  juft  debts^  there  ihould  not  be  that 
difi'ereoce  betwixt  them  upon  a  nicety  of  law,  that  fome  fhould  have 
all)  and  others  none.  Freem.  Rep«  305.  306.  in  pi.  374.  Pafch. 
1675,  in  cafe  of  Hickfon  V.  Witham. 

7.  A.  feifed  of  lands  in  fee  fubjeS  taz  morfgage  devifed  diem 
to  B.forlife^  remainder  to  C.  in  fee  and  makes  B*  executor.  A.  leav^ 
a//ets  fufficient  to  pay  the  dehtSy  yet  C«  being  only  devifee  and  not 
hfiry  B.  ihall  not  be  decreed  to  difcharge  die  mortgage  in  £ivour 
of  C.  but  decreed  B.  to  pay  one  third,  and  C.  two  thirds  to  redeem^ 
per  Finch  Keeper.  Chan,  cafes  271.  Hill.  27  ic  28  Car.  2.  Cor* 
nifli  V.  Mew. 

8.  A.  feifed  of  freehold  and  copyhold  lands,  whereof  the  copy- 
hold was  in  /Tior/^^f^  devifed  to  B.  all  her  lands,  together  with  all 
her  perfonal  eftate  for  /even  years  on  condition  witbin  that  time  /• 
pay  her  debtSj  ^d  then  devifed  theyir^  to  C.  and  if  .C.  died  without 
idUe,  then  the  fee  to  go  over  to  B.  Decreed  that  B.  come  to  s£n 
account  and  difcharge  the  mortgage  and  then  the  mortgagee  aflign 
the  fame  to  C.  Fin.  K.  278.  Hill.  29  Car.  2.  Figg  v.  Coldwell 
Sc  Edwards. 

9.  Devife  o(  lands  to  he  held  by  executors  till  B,  his  fin  attain  22 
years.  B.  dies  before  he  is  22.     Decreed  the  executors  to  hold  die 

'  land,  till  B.  >YOuld,  if  living,  have  been  22,  and  the  plaintiffs  debt 
on  bond  to  be  paid  by  the  next  heir,  or  the  reverfion  to  lie  liable 
and  charged  therewith.  2  Chan.  Rep.  136.  30  Car.  2.  Warwick 
V.  Cutler. 

10.  There  were  legatees  of  money  in  numeroy  and  legatees  in 
fpecie*    The  eftate  fell  (hortj    Lord  Chancellor  was  ftronghf  of 

opinion  they  ought  to^contribute  ^  for  he  faid  the  intention  of  the 
teftator  was  as  much  that  one  ihould  have  all  the  money  as  the 
other,  the  whole  fpecifick  legacy.  But  it  being  objefted  that  the 
pra6lice  of  the  civil  law,  and  this  court  had  been  otherwife ;  he  di- 
[  43  J  '■^^^^  *^  fearch  precedents.  2  Chan,  cafes  171.  Hill,  i  Jac.  2. 
Comins  v*  Comins. 

11.  A.  wills  all  his  debts  to  be  paid  before  any  of  his  legacieior 
gifts  after  mentioned^  and  dien  devifed  feveral  pecuniary  legacies, 
and  after  in  the  fame  will  devifed  lands  to'  B.  on  condition  to  pay 
5 1.  per  ann.  rent  to  C.  Per  JefFeries  C.  the  lands  arc  not  fub- 
jefted  to  the  payment  of  the  teftator 's  debts.  The  general  claufe 
in  the  beginning  of  the  will  ftiall  be  intended  only  of  the  perlbiial 
and  the  pecuniary  legacies^ thereout  devifed.  Vern.  457.  pi.  432, 
Pafch.  1687.     Eylesv.  Cary. 

Fin.  Rep.  .12.  A.  devifeo  i^;zi /^  B.for  perfment  ofdehtSy  and  devifed/** 

414.  Hill.     C.  lands  which  A.  had  mortgaged^  and  gives  C,  his  perfonal  eftate* 

+  i^Tuis  Je-  ^^^  ^^^'  ^'  "^"^  ^^^  ^^  lands  mortgaged  cum  onerc,  and 
vifc'i  to  the  f  perfonal  eftate  alfo,  though  devifed  to  C.  yet  muft  be  fub- 
fruftecs  for  jqii  to  the'^ebts,  *notwithftanding  lands  were  devifed  for  pavment 
Srand^^  2  Vern.  183.' Mich.  1690.     Lovelv.Lancafter. 

tiic  pel  fuiial  (;{Lite  bequeathed  to  the  wife.    The  perfunal  edate  was  not  tu  be  fubjeA  to  payment 

of 
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Qfdelits.  Maicii  v.FowKift  al'.— — — Abr.  Equ.  cafes  171.  Hill.  1724.  Ada^s  v.  Mey- 
M c*.  Where  the  devife  to  the  tniftees  was  m  tfu/,  that  they  do  and/haU,  ^c'.payj  &'r.  hi:  tUbts, 
Which  iefttongerdian  a  bare  diargeoa  his  real  eftate,  and  might  be  intended  only  auxiliriry  to  his 
perfonal  eftate,  which  without  v^rds  of  exemption  might  be  liable  in  the  fit  ft  place.— -^  A.  bequeaths 
ao/.  /^  B.  whom  ht makes exeattOTf  and  devifes  his  realtftateto  Con  tomiitlon  to  pay  hisH  Lts  within  -.wo 
months,  &c.  I>ecreed  per  Lords  Comm'lTionen,  that  the  perfonal  eftate  (ball  be  firft  applied  to 
difcharge Che  debts,  lee  Ch.  Prec.  a:  Hill.  1689.    Gowir  v.  Mead. 

X  l>evifed  the  furplos  to  liis  ilfters,  and  his  perfopal  eftace  to  his  wife,  whom  he  made  execu. 
tnX|>lhe  having  the  perfopal  eftate  exempt  from  debts^  the  debts  being  more  than   the  perfonal 

eftate.    Chan.  Prec.  loi,  Mich.  1699.    Rampield  v.  WindhaM S.  C.  cited  by  Ld.  C. 

Talbot.    Cafes  in  Equ.  210.  Trin.  1736.  in  cafe  of  St  APLt  TON  ▼.  Col  VILE.     • 

•  Dewfte  ofpartitilar  lands  Ihall  not  have  the  benefit  of  the  perfonal  eftnte,  but  kres  fn^us  of 
the  whoieeiute  ihall*  Per  Rawlinfon  Commii&oner.  Ch.  Prec*  3.  Hill.  1689.  in  cafe  of  Go  w  ca 
V.  Mkad. 

t  The  perfonal  eftate  though  devifed  fhall  p«y  ofFa  mortgage,  though  there  is  m  covenant  f.r 
papmm  imtbt  mertg^g*.  Ch.  Free  6it  Trin*  1696.  Mbynbl  v.  HowARD.-^-^Unlef;;  there  are 
'wordt of  extmptidn.  Per.  Ld.  Cowper.  Ch*  Prec  477.  Mich.  X717.  Howell  v.  Price.— .—a 
Vem.  70a.    S«  C* 

13.  Land  18  devif<M  to  A.  and  bis  wife  for  life^  and  srfter  their 
>dcc^fe  to  fucb  of  their  children  as  JhotUd  be  living  at  the  death 
of  the  furvivor  of  them,  and  their  beirs^  equally^  he,  the  (aid  J, 
paying  40  /.  to  B,  &c»  at  a  certain  time.  This  40 1.  is  a  charge 
upon  all  the  eftates.  Ch.  Prec.  27.  pU  29.  Trin«  169 1.  Sadd  v* 
Carter. 

14.  A.  devifed  3000  L  a^fiect  to  his  daughters  at  their  refpec- 
tive  ases  of  18,  and  appointed  laiids  to  be  fold  by  truftees  for  that 
purpo^  \  then  he  devifed  feveral  fpecihck  legacies  to  his  wife  and 
odiers,  which  he  appointed  to  be  paid  out  of  his  perfonal  eftate, 
and  bequeathed  all  the  reft  and  reftdue  of  his  goods  and  chatties  to 
his  wife,  not  dij^ofedofby  his  wiU^  and  which  (hall  not  be  di(pofed 
of  by  any  codicil  thereunto  annexed,  to  the  end  his  wife  Jhouli  pay 
allfuch  legacies^  Vc,  as  he  had  appointed  to  be  paid  out  of  his  perfonal 
eftatCy  and  made  his  wife  executrix^  and  died.  The  land  fell  Ihort, 
but  the  perfonal  eftate  was  more  than  fufficient  to  pay  all  debts  and 
legacies.  Decreed  that  the  perfonal  eftate  Oiall  be  liable  fo  far  as 
the  lands  fall  fhort.  N.  Ch.  R.  203.  Pafch.  1691.  Strode  v. 
Ellis. 

15.  If  a  man  by  his  will  devifes  his  lands  to  J.  S.  and  de fires  that 
thejaidf.  S.  Jhould  pay  his  debtSy  or  if  it  be  t^e  fald  J^  &.  paying 
his  debtSy  or  if  immediately  afier  the  devife  of  hii  lands  y  he  does  appoint 
or  defire  that  his  debts  fhould  be  paidy  or  if  he  ufeth  any  exprejjion  in 
the  will  whereby  it  appears  that  he  bad  any  intent  to  charge  his  lands 
with  his  debtSy  in  fuch  cafe  his  lands  will  ftand  charged.  But  in 
the  cafe  at  bar,  where  the  teftator  had  in  the  beginning  of  his  will 
laid,  that  he  delired  that  all  his  jitft  debts  fhould  be  paid  5  and  after- 
wards in  the  (aid  will  he  gave  feveral  leiacieSy  and  devifed  lands  \  \  AOf^ 
it  was  held  that  this  devifee  -was  not  charged  with  the  payment  *•  ^^  -  ^ 
of  the  debts  \  for  if  that  fhould  be  fo,  the  debts  of  every  tef- 
tator would  be  charged  upon  his  lands,  for  there  are   few  wills- 

but  have.fome  fuch  exprelEon,  whereby  the  teftator  defires  his 
debts  to  be  paid.  2  Freem.  Rep.  192.  pi.  (269.  b.)  Mich.  1693* 
Anon. 

16.  Devife  of  lands  after  debts  paidy  (and  then  fays,  my  debts 
are  only  diefe  contained  in  the  fchedule.)  Devifor  afterwards  con- 
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tra<Ss  fteiv  Jebts.  The  payment  of  the  firft  debts  is  what  h  ft- 
quired  b^  the  will.  3  Lev.  433.  Mich.  7  W.  3.  C.  B.  Lodding- 
ton  V.  Kime. 

17.  Where  lanJs  were  devife  J  for  payment  of  debts  and  Ugacies^ 
tiie  debts  being  fuch  as  had  no  lien  upon  the  land,  as  debts  by  fim- 
ple  coritra<a,  &c,  die  debts  fliould  have  no  preference ;  but  if  thcr* 
be  not  fufficient  to  pay  all,  they  fliall  be  paid  in  proportion,  although 
it  was  otherwife  held  in  the  Lord  Nottingham's  time,  who  uicd 
always  to  fey,  that  a  man  ought  to  be  jujf  before  be  was  bountiful  i 
and  fo  the  courfe  of  equity  fince  that  time  leems  to  be  fetded.  a 
Freem.  Rep.  270.  pi.  339.  Trin.  1703.  cited  by  Dobbins  as  a  calc 
now  fetded  upon  confidcration  had  of  all  the  former  cafes  by  th« 
.  Ld.  Leeper,  in  a  caufe  of  Herbert  v.  Herbert. 

18.  A.  fcifed  of  lands  in  fee  bequeaths  looo/.  to  y.  S.  and  ie-^ 
vifes  t/je  lands  to  B,  and  Cfor  their  livesy  remainder  to  D.  in  tail^ 
rcniaindef  over  in  tail,  &c.  Provided  that  mj  executrices  and  executor 
and  tenants  in  tail  fljall  pay  the  faid  fum  of  lOOOl.  within  6  mouths 
nftef  my  death,  and  makes  B.  C.  and  D.  executors.  The  perfooal 
ellate  was  not  fufficient  to  pay  the  1000 1.  Ld.  Cowper  decreed 
that  the  intere^  from  the  time  the  1000 1.  became  due  be  paid  by 
B.  and  C.  and  they  to  pay  d>e  third  of  the  lOOOl.  and  D.  the  two 
other  thirds,  and  for  that  purpofe  B.  C  and  D.  were  to  join  in  com* 
rnon  recovery  to  dock  the  eftate  tail  and  remainders,  and  fo  make  a 
fecurity  for  raifmg  the  wool.  Ch*  Prec*  288.  pi.  228.  HilL  1709* 
Jones  V.  Seiby. 

19.  Bill  by  the  heir  at  law  slgainft  the  executors,  to  have  an  ac- 
count of  the  perfonal  eftate  of  the  tcftator,  and  diat  it  might  be  ap- 
plied in  exoneration  of  the  real  eftate  devifed  to  truftees  to  be  fold 
for  payment  of  debts  and  legacies* 

Waife,  by  his  will,  de\'ifcs  feveral  lands  to  trvjflees  to  be  fold  for 
payment  of  his  debts  and  legacies^  and  devifes  aU  the  reftdue  of  bit 
perfonal  efiate  to  his^wtfe^  and  gives  her  alfo  600A  out  of  the 
money  to  be  raifed  by  fale  of  the  trufl  efiate-^  and  makes  her  ext^ 
cutnx, 

Harcourt  C.  faid,  here  is  not  only  a  devife  over  of  the  refiduc  of 
his  perfonal  eftate  to  his  executrix,  but  he  gives  her  further  the  itim 
of  600 1.  out  of  the  real  eftate,  fo  that  he  did  not  think  the  refiduc 
of  his  perfonal  eftate  fufficient  for  her,  but  gave  her  600 1.  out  of 
kis  real  eftate,  which  is  the  ftrongeft  prefumption  imaginable  of 
the  intent  of  the  teftator,  that  his  wife  ftiould  have  refidue  of  his 
perfonal  eftate,  and  this  makes  it  differ  from  the  cafe  of  Garro- 
WAY  AND  Christ's  Hospital,  for  there  was  no  devife  unto 
his  executors  out  of  his  real  eftate. 

Bill  difmift  quoad  account  of  his  perfonal  eftate.  MS«  Rep^ 
Mich.  12  Ann.  Cane*  Waife  v.  Whitfield. 
Inihif  cafe  ^^'  ^*  ^^^^^^^  *'''  real  eftate  to  hhfon  for  life,  remainder  to  hit 
ail  annuity  fi^^i  &c*  fons  in  tail,  with  remainder  over,  and  by  the  fame  will 
was  deviled  A&wMtA  fpecificalfy  a  leafehold  cjlate  to  his  daughter^  and  made  his  fon 
V1(^M  «^^^"^°^'  Affets  fell  fcort  to  pay  debts.  Per  Ld.  Chancellor  dx^ 
u\^r^9  deficiency  is  to  be  born  equally  in  proportion  to  the  value  of  each 
grnndfon*  cftatc.  The  fcc-fimple  eftate'  devifed  to  the  fon  being  liable  to 
i:.U  LO.  C.  deUi 


4ebts  by  fpecialty  by  the  ftatute  againft  fraudulent  devifes,  and  the  Cowper 

leafehold)   *  though  fpecifically  devifed,  is    liable   to   debts,  and  held,  that 

i0tb  being  devijil^  the   intention   of  the   teftator  ftands   equally  ^1)*^  j"^"^^' 

between  the  devifees,  and  both^eftates  being   liable   each  ought  much  aj>#* 

to  contribute^  its  proportion.    2  Vern.  756.  Hill.  17 17.     Short  eifick  tievifi, 

term  itfelf.  2dl/,  that  a  fpecifick  devife  of  a  term  is  as  much  a  Cpecifick  derife  as  a  devife  of  landa 
in  fee.  jdly,  that  fince  the  ftatute  of  fraudulent  devifes,  /uWt  ittfu  art  tftally  futjiff  to  tUhts  by 
ffMaky  in  th$  bandi  oftbt  devijefy  ai  Unfcs  in  tlje  iumdi  of  th*  exrcutor  ot  J(  vifa  ipt  to  debts  by  Jin,pU  c-^» 
trafi  at  ctuximon  law.     Wras's  Rep.  403.  Hill.  1717-     Lon^  v.  Short. 

But  if  the  devife  had  been  of  all  tU  tejl  of  the  tcfiator't  iindi^  this  had  been  a  refiduary  an4 
not  a  fprcifick  devife,  and  ttie  perfon  taking  thereby,  (huuld  not  have  come  in  till  after  the  debts 
by  fpecialty,  or  utherwife,  had  been  paid  out  of  bis  iubecitauce.  Wms's  Rep.  403.  UiU.  ^717. 
l^ag  V.  Short. 

a  I.  A.  by  will  gave  feveral  legacies^  and  then  devtfed  her  lands 

to  Sir  H.  M.  her  nephew  and  heir  at  law,  but  charged  with  pay^ 

ment  of  her  legacies  abcvementionedy  and  made  Sir  H.  M.  executor. 

Afterwards  upon  a  condderable  perfonal  eftate  coming  to  A.  by 

the  death  of  her  mother,  flie  by  a  codicil  gave  feveral  further  lega"- 

fies  to  the  fame  and  other  legatees,  bat  the  codicil  faid  nothing  as 

to  charging  the  land,»and  it  was  not  attejledby  anywitnefsy  andfq,, 

as  was  admitted,  could  charge  no  land,  and  both  real  and  perfonal 

ejlate  were  deficient  to  pay  the  legacies  charged  by  the  will  and 

codiciL    Whereupon  the  Mafter  of  the  Rolls  decreed,  that  the 

perfonal  eftate  being  not  fufficient  to  pay  the  legacies  both  by  the 

will  and  codicil,  and  the  real  eftate  being  liable  to  thofe  by  the  will, 

but  hot  to  the  other,  the  eftate  fliould  be  fo  marlhalled  that  as  far 

as  poffible  the  whole  will  might  take  eifcA,  and  decreed  that  the 

legacies  by  the  will  to  be  a  charge  on  the  real  eftate,  and  if  that 

ihould  be  deficient,  they  muft,  as  to  the  furplus,  come  in  average 

with  the  legatees  in  the  codicil,  to  be  paid  out  of  the  perfonal  eftate; 

$md  that  the  land  be  forthwith  fold  to  prevent  a  greater  deficiency^ 

but  that  the  fpecifick  legatees  muft  all  be  paid,  and  not  abate  in  pro* 

portion  j  but  that  ibme  charities  devifed  by  the  willy  though  preferred 

Dy  the  civil  law,  yet  ought  to  abate  in  proportion  j  for  they  were 

but  legacies.    Wms's  Rep,  421.  Pafch.  17 18.    Mafters  v.  Sir 

Harcourt  Rafters. 

22.  A.  was  feifed  in  fee  of  the  manors  of  D«  and  S.  and  by  will 
gave  D,  to  B,  and  &.  to  C.  and  charged  afl  iis  rfal  ejlate  with  pay- 
ment  of  his  debts.  Afterwards  A.  mortgaged  D,  for  4000  /.  B, 
fhall  compel  C.  to  contribute  to  the  difcharge  of  the  mortgage  of  D, 
But  if  the  will  is  avoided  fo  as  the  co-heirs  of  Ar  become  intitled 
to  both  manors,  fo  that  they  come  into  one  hand,  the  right  of  con* 
tribution  is  at  an  end ;  for  a  man  cannot  contribute  to  himfelf,  and 
the  right  of  contribution,  as  it  was  given  by  the  will,  was  in  force 
only  while  the  party  claimed  under  the  will,  and  not  where  the 
demand  was  fet  up  in  defiance  thereof.  WmsS  Rep.  505.  &c.  ^^z* 
Mich.  1718.     Carter  V.  Bernardifton. 

23.  h pecuniary  legatee  fliall  never  charge  z  fpecifick' devifee  ^Butlftho 
lands^  even  though  the  lands  vrere  fpecifically  devifpd  ^9  tl\e  feeir  at  ^^^  ^^ 

Ji  I  3  law. 
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defcenJ  to  '  Jaw.    Per  Ld.  Macclesfield.    Ch.  Prec.  540.  cites  2  Salk.  4,16. 
Wir'"'    Hern  V.  Meyrick. 

^nuUl  be  ocherwife.    Per  Lord  Macclesfield.  Ch.  Free.  540.  Mich.  1720.  in  cafe  of  ChittOQ  v« 

Bin. 

24.  A.  bound  himfelf  and  his  heirsy  and  after  devifed  his  lands  to  B» 
for  lifey  remainder  to  the  firfi^  l^cfons  of  B.  in  tail  maUy  remainder 

over ;  with  a  power  to  B.  to  leajefor  one^  iwoy  or  three  lives^  at  the  old 
rents,  which  were  very  fmall  and  conventionary  renti^  the  laftds  ly- 
ing in  the  weft  of  England.  B.  took  the  profits,  and  raifed  conflder- 
r  4'30  "I  'dWe  fums  hy  fines  on  leafes.  On  a  bill  by  the  bond  creditors  the 
Matter  of  the  Rolls  deqreed  the  perfonal  eftate  to  be  firft  accounted 
for,,  and  then,B.  to  account  for  die  rents  and-  profits  of  the  lands. 
Ld.  C.  Macclesfield  on  appeal  held  it  fufficient  that  B.  keep  down 
'  the  intercft,  and  that  as  A.  died  feifed  of  fome  lands  let  for  lives  at 
conventionary-rents  and  other  at  rack-rents,  he  direded,  firft,  the 
fale  of  the  lands  let  at  rack-rents,  and  next,  fo  much  as  is  requi* 
fite  out  of  the  iife-lands,  and  to  account  for  the  fines  of  fuch  of 
thofe  lands  as  (hall  be  fold,  to  be  taken  as  part  of  the  purchafe* 
money  J  but  if  the  lanrU  at  rack-rent'be  fufficient,  then  B.  not  to 
account  for  the  fines.  2  Wms's  Rep.  234.  Trin.  1724.  Manatoo 
V.  Manaton. 

25.  As  for  concerning  my  eftate  with  ^hich  God  hath  blefled 
me,  I  give  as  followeth,  imprimis,  I  will  that  all  my  debts  and  fu- 
neral charges  be  paid  and  fatisfied^  and  then  makes  a  particular  dif- 
pcjition  of  the  ejiate.  This  was  decreed  no  charge^  as  it  would  be, 
when  teftator  fays,  I  will  my  debts  be  paid  in  firft  place,  or  where 
-he  gives  away  the  eftate  after  payment  of  debts  and  legacies  j  for 
here  was  a  claufe  in  the  will,  that  after  payment  of  legacies  and  fii-. 
ncral  charges,  the  overplus  was  to  go  to  fuch  and  fucii  ufes,  which 
declare  the  intention  to  be  that  the  fame  was  to  anfwer  only  legacies 
and  funeral  charges,  and  not  debts.  Per  Mafter  of  the  Rolls.  Trin, 
9  Geo.     Parker  v.  Wilcox. 

26.  A.  devifed  one  third  part  of  all  his  efiate  whatfiever  to  A 
his  widow,  and  devifed. /«  C  andhts  heirs  two  thirds  of  all  bis  real 
and  perfonal  eflate^  upon  condition  to  pay  his  debts.  The  Judges  and 
Mafter  of  the  Rolls  (it  being  a  caufe  in  the  Council- Chamber) 
after  taking  time  to  confider  of  it,  and  having  met  together,  all 
agreed  that  B.  the  widow  ftiould  have  her  thirds  not  liable  to  the 
debts,  they  being  by  tjie  e^cprefs  words  of  the  will  fixed  upon  the 
other  two  thirds ;  and  upon  this  point  were  cited  D.  59.  d.  164. 
a.  Goldfl).  149,  %  Wms's  Rep.  337.  HUI,  1725,  Cbeftcr  v. 
Painter. 

27.  A.  devifed  lands  in  <j.  to  J.  S.  at  21^  fubjeSf  to  the  incum* 
brances  thereon  (they  being  then  m  mortgaige)  and  ordered  the  rents 

•  find  profits  during  the  infancy  off.  S,  to  be  paid  to  her  father  for 
her  fold  ufey  and  devifid  oth^r  lands  to  trufleesfor  payment  efhis  debts^ 
The  Mafter  of  the  Rolls  held,  that  the^devife  of  other  lands 
for  .payment  of  debts  muft  intend  all  his  debts,  and  confequeitf- 

•  ly  the  mortgage  of  G.  is  part  of  thofe  debts,  and  the  profits 
being  devifed  to  the  fole  ufe  of  J,  S,  during  her  infency,  mak^  it 

fo 
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fo  much  the  ftronger.   i  Wms*s  Rep.  386.  Mich.  17^6.     Serle  v.  '  '** 

S&  Eloy. 

48.  A.  feifed  of  lands  In  fee,  and  poflefled  of  a  perfonal  eftatc, 
having  children^  and  being  indebted,  gave  legacies  by  his  will)  and 
diredis  them  to  be  paid  out  of  his  real  ejlatc^  and  gave  his  perfonal 
€jiate  to  his  children.  The  Matter  of  the  Rolls  held,  that  if  the  le- 
gacies had  been  only  charged  upon  the  real  eftate,  yet  the  per- 
fonal eftate  ihould  have,  been  applied  firft  to  pay  them,  and  fo 
it  (hould  have  been  againft  a  refiduary  legatee  \  but  in  this  cafe 
liie  real  eftate  being  the  fund  appointed,  and  the  whole  per- 
fonal eftate  given  away  by  the  will,  therefore  the  legacies  muft 
be  paid  out  of  the  real  eftate  only  \  but  the  debt  fhall  ft  ill  be 
paid  out  of  the  perfonal  eftate,  the  will  not  ordering^ the  debts 
to  be  paid  out  of  the  real.  2  Wnis's  Rep.  366,  Trin,  1726. 
•Heath  v.  Heath. 

29.  A  will  begins,  As  to  all  my  worldly  e/late^  my  debts  being  firji 
paid^  I  givej  Sec,  the  real  eftate  is  liable  to  the  debts,  nothing  being 
devifed  till  the  debts  are  paid,     3  Wms's  Rep.  91.  Hill.  1730. 
Harris  v.  Ingledew. 

30.  yfli  my  perfonal  ejlate^  of  what  nature j  iindy  or  quality  foevery  ^^»^*«  *<^9- 

/  give  to  my  fijier  A.  tvhom  I  make  my  executrix  %  and  all  my  real  ^*  ^*^*  c 

rfiatey  of  what  iindy  nature,  or  quality  foever,;  I  give  unto  my  fons  fi,   Talbot, 

and  Q  chargeable  %vith  my  debts.  Arg.  Cafes  in  Equ.  in  Ld.  Tal-  "who  faid, 

bot's  time  204.  *  cites  it  as  held  at  the  Rolls  ^bout  173 1  or  1732,  ^af  Ui^^ 

and  after  by  Lord  C.  King,  in  the  cafe  of  Bromh  all  v.  WilBr  a-  real  and 

^AM,  that  the  perfonal  eftate  ifaould  be  firft  liable.     ^  perfonal 

eftateswero 
pretty  much  of  the  fame  value,  and  the  debts  mnft  have  exhaufted  the  one  or  the  other  fund  ;  fo 
tliat  liad  the  judgment  of  the  court  been  otkerwife,  the  tain's  chi/^in  WMtJd  buve  hun  hft  tultboutony 

31-.  A  dcvife  was  as  follows,  viz.  For  the  juJI  and  true  perform-  ibid  no.' 
ance  of  this  my  laft  will,  and  for  the  payment  of  all  my  debts,  I  give  ?'  ^{^f^f^ 
and  devife  all  my  real  ejiate  \  and  as  to  the  perfonal  eftate,  which  at  Talbot, 
the  time  of  my  death  I  fhall  be  poffeffed  of  2xA  intitled  unto,  I  give  the  who  faid, 

fame  unto  my  executor  and  executrix  herein  named,  to  defray  my  funeral  ^"^^ '"  ^*^*J 
charges  and  expences  j  and  if  my  perfonal  ejiate  fliallfaU  fhort  to  dif-  taior  had  ' 
charge  the  fame,  then  the  remainder  to  he  paid  to  my  executors  out  of  laid  the 
the  firJi  rents  and  profits  of  my  real  ejiate  as  they  fhaU  become  due  after  charge 
my  deceafe,  until  payment  be  made  of  all  my  legacies,  debts^  and  funeral  rj^^eftatc 
expences  as  aforefaid\  and  if  there  ot  any  furplus  of  my  perfonal  ejiate,  and  tlicn 
that  thin  my  executors  pay  the  fame  to  my  dear  ana  loving  wife.    Arg.  making  up 
cafes  in  Equ.  in  Lord  Talbot'.s  time  207.  cites  it  as  the  cafe  of  the  ctoe!^  **" 
Attoj^ney  General  v.  Barkham  about  the  year  1734,  and  mentions 
that  it  was  held,  that  the  perfonal  eftate  flaould  go  to  the  wife,  dif-  particular 

'  charged  from  the  payment  of  debts.  ,  '^{J?J'^  yv^ 

charges  it  with  ;  fo  that  the  furplns  tlicre  meant  muft  be  the  furplus  after  the  particular  c*-argcs 
which  he  had  there  fpecifiedt  and  therefore  this  cafe  >)eing  very  particular  muft  ftand  apon  his 
own  bottom  and  reafoh,  and  cannot  be  compared  to  the  cafe  of  Stapleton  y.  Colyile. 

32.  Ontdevifei  all  his  real  ejiate  in  truji  to^pay  all  his  debts -y  the 
bond  creditors  recover  part  of  their  debts  out  of  the  perfonal  efifife ;  the  ^ 
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JimpU  nntragf  dehi$  JbaU  hi  equally  paid  9ut  rf  the  real  ijlaie  mith 

the  bond  debts'^  and  the  bond  creditors  fhall  have  nothing  thereout 

until  the  iimple  contra^  creditors  fhall  have  received  as  much  from 

the  fame  as  fhall  ftnake  them  equal  in  payment  with  the  bond  cre« 

ditors  ;  per  Ld»  Ohancellor.    3  Wms's  Rep*  323.  Trin*  1734.  in 

cafe  of  Haflewood  v*  Pope. 

jhid.  S09.         33*  The  words  of  a  will  was ;  Idevife  all  my  manors  to  A.  and  B* 

Ldj  Chan-    ^„j  ^^^^y  ^^/^^  j^  tru/iy  that  they  and  their  heirs  out  of  the  rents  and 

that  the*      profits^  or  by  leafe^  or  mortgage^  orjale  thereof^  or  of  any  part  thereef^ 

opinion  of    fhaU  raifefo  much  money  as  1  fhall  owe  at  my  death ;  and  after  payment 

the  court  in  ^j  ^  jg^^j  and  reimburjing  themfehesy  upon  further  trull  that  they 

HarwMdv.  ^^  ^^^^  ^^^^^  Jhallfiand  fifed  offuch  part  of  the  premtffes^  as  fhaU 

Child,  was    remain  unfold^  to  anaforfuchperfonsandufes  as  the  manor  ofC.  is  aU 

founded  op-  ready  fettled  \  and  if  any  money  remains  after  payment  of  my  debts,  it 

plexion°of "  J^^^^  be  paid  to  mydaughtery  andfuch  as  are  intitled  to  thefaid  manor 

the  will,       by  the  limitation  aforefaid.    Teftator,  before  the  making  of  his  will 

>vhich  be-     lad  given  the  manor  of  C  to  his  daughter  in  tail^  with  remainder  to 

lofcOier"      ^^^  nephew ;  and  then  gave  all  his  perfinal  eftate  of  what  nature  or 

nianifcftcd    quality  foever  to  his  daughter^  whom  he  made  executrix.  Arg.  cafes 

the  intent     m  Equ.  in  Lord  Talbot's  time  204.  in  cafe  of  Stapleton  v.  ColvilO| 

the^ay^'yh.    ^^  "^  "^^  ^^^^  ^V  Lord  €•  Talbot,  Augufl  13,  1734,  in  cafe  of 

ter  (houid     Harewood  v.  Child>  that  not  with  (landing  this  exprefs  devife  to 

take  the       thc  truftccs,  the  perfonal  eflate  (hould  be  firft  applied  in  difchargo 

perfonal       '    c  ^       ^ 
eftate  liable.  °'  ^^  ^^^' 

'  to  the  payment  of  his  debts  fhe  berfelf  b^ng  dtvlfu  of  iht  wboh ;  and  thtt  it  would  be  abfufd 
to  imagine  the  teftator  to  have  intended  his  perfonal  eftate  to  b;  exempted  from  payment  of  his 
debts,  when  he  haclexprefsly  provided  that  the  furplus  of  the  produce  of  what  Iboiild  be  raifed 
otit  of  the  real  eftate  Ibould  go  to  the  very  fame  perfon  who  was  devifee  in  tail  of  the  real 
eftate. 

34.  A.  devifed  bis  lands  to  AL  his  wife  for  life^  ^charged  and] 
chargeable  with  two  annuities  for  the  lives  of  JV.  iJ.  and  T^  S.  and 
with  a  legacy  of  looo  L  and  gave  M,  a  power  by  mortgage  orfale  of 
any  part  of  the  inheritance  to  raife  money  fufficient  to  sU/iharge  the 
debts  he  fhould  owe  at  his  death  ;  and  then  reciting  the  great  fatis^ 
faSiion  he  had  ofhis^ate^s  having  continued  fo  long  in  his  f amity y  and 
the  great  dejire  he  had  to  perpetuate^  as  far  as  he  could^  his  name  and 
ejlatcy  he  devifed  all  his  real  ejiate  after  Ms  death  to  B.  his  nepbtip 
for  lifcy  remainder  to  his  firjly  t^cfons  in  tally  ^c.  upon  condition  $f 
taking  and  ufing  his  name  and  arms  for  ever.  And  in  the  clofe  of  his 
will  he  gives  aU  his  goodsy  chattelsy  and  perfonal  eftate  tq  M.  and  mak^s 
her  fole  executrix^  Ld.  C.  Talbot  obterved^  that  after  the  gift  of 
the  annuity  and  legacies  wherewith  he  charged  his  real  eftate^  he 
gives  his  real  eftate  to  his  wife  for  life;  and  faid^  that  ifaough  it 
does  not  neceilarily  follow  that  the  coupling  both  together  fliews  he 
iatended  both  to  be  payable  out  of  one  and  the  fame  fundi  the  pe^f 
ibnal  eflate  being  the  proper  fund  for  debts,  though  no  provifionhad 
been  made  bv  the  teilator ;  but  that  the  annuities  having  none  but 
what  is  particularly  provided  for  themi  vet.  that  nfufl  have  fbme 
weight ;  that  he  did  not  think  that  the  uung  the  words  (charged  or 
^JMtrgeable  will  make  any  difF<;rence  fince  they  are  ufed  indiHFerently) 
wd  that  then  coming  thc  power  ^iyen  to  the  wife^  it  feemcd  to  hin^ 
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clearly  to  manifeft  his  intent  of  her  taking  what  he  gave  her  by  his 
will  to  her  own  ufe ;  for  his  intent  being  to  perpetuate  his  eftatc, 
he  thought  it  not  to  be  fuppofed,  that  after  having  given  her  the 
whole  power  over  his  perfonal  eftate  by  making  her  executrix,  he 
would  likewife  impower  her  to  difpofe  of  fo  much  Af  the  inheritance, 
and  confequently  of  defeating  the  devife  (not  offo  much  as  the  per- 
fonal  eftate  (hould  prove  deficient,  but)  of  what  (hould  be  necef- 
iaryfor  the  payment  of  his  debts;  that  his  intent  feems  clear  to 
give  her  this  power  of  difpofing  of  fo  much  of  the  inheritance  as 
would  fatisfy  his  debts,  in  order  to  fecure  her  die  full  enjovment  of  « 
ber  eftate  for  life,  and  of  the  perfonal  eftate  free  from  all  charges 
whatfoever ;  and  fo  affirmed  a  decree  before  made  at  the  Rolls  in 
behalf  of  the  wife.  Cafes  in  £qu.  in  Ld»  Talbot's  time  202. 
Trin.  1736.     Staplcton  v.  Colville, 


(A.  c)  Specifick  Legacy.  What  is.  And  li- 
able to  Contribution  or  Abatement,  in  what 
Cafes  • 

I,  T  EG  ACT  druifed  to  hi  paid  out  of  a  debt  of  a  greater  va- 
-*-*  lue,  is  in  nature  of  a  fpecifick  legacy,  and  not  fubje£l  to 
fkbaitnunt  to  anfwer  other  legacies,  and  in  default  of  payment  de- 
"creed  the  executor  to  permit  the  plaintiff  to  fue  the  debt  in  the 
executor's  name,  and  the  executor  to  be  proteAed  by  this  court. 
Fin.  303.  Trin,  29  Car.  ^.  Smalbone  v.  Brace  and  Cromp- 
ton. 

2.  A.  feifed  of  lands  and  houfes  in  fee,  by  will  in  writing  de- 
yifed  to  B.  lands  of  100  L  per*  ann,  to  befet  out  by  bis  executory  and 
50P0L  to  C.  and  300 1.  to  D.  per  Finch  C.  this  is  not  a  fpecifick 
legacy  but  quantitatisy  and  therefore  if  not  fuHicient  each  ftiall  bear 
his  ihare  of  the  lofs,    2  Ch«  Cafes  25.  Fafch.  32  Car.  2. 

V.  Willtinfon. 

3.  S.  was  indebted  to  his  mother  for  arrearages  of  an  annuity  of 
500  A  per  annum  3000  /.  and  makes  her  his  executnx,  and  by  will 

devifes  as  much  land  to  her  as  is  tuortb  2000/.  and  deviles  hisT  ±±2  1 
jewels  to  his  wife;  the  queftion  before  North  Ld.  Keeper  ws^s,  ^ 
whether  the  mother,  bein^  executrix,  may  retain  the  jewels  towards 
payment  of  the  debt,  or  cue,  whether  the  debt  (hall  be  included  in 
the  200Q/.  worth  of  landy  the  perfonal  eflaie  not  being  fufficient  to 
pay  the  debt?   And  my  Ld.  Keeper  held^  that  inafmuch  as  the^ 
perfonal  eftate  was  not  fufficient,  that  the  land  (hall  go  in  dif- 
charge  of  the  debt,  suid  the  fpecifick  legacy  fiaU  ntt  be  loji  i    but 
if  there  were  not  enough  befides  the  legacy  to  pay  the  debt,  then 
idiat  ihe  might  retain.     Skin*  158,  Hill.  35  &  36  Car.  2.    Speak 
V.  Pedley. 

4.  A  man  having  pawned  a  jewel  for  a  fum  of  money,  devifid 
tbejru^el  ^  B*  and  made  Q  his  exemtory  and  gave  him  all  his  goodsy 
$battUsy  and  perfonal  ej^ate  after  bis  debts  arid  Ifgiffies  paid-,  and  the 
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queftion  was,  whether  B.  (hould  pay  thi  debt  for  which  the  jewel 

toas  pawned^  or  whether  it  fbould  be  paid  out  of  the  peribnal 

eftate  by  the  executor  ?  and  decreed,  that  it  Jbould  be  paid  out  of 

the  perfonal  ejiate^  and  that  the  legatee  ihould  haye  the  jewel  diU 

charged  of  it.     This  decree  was  afterwards  afHimed  in  the  Houfe 

of  Lords,  ut  dift'.  fiiit  per  Mr.  Crawford,  who  was  of  counlel 

in  it,  a  Scotch  caufe*     2  Freem.  Rep.  272.  pL  34!.  Hill.  1703. 

Anon. 

S.  c.  circd         5«  An  ejlate  being  conjiderably  mortgaged,  was  devifed  to  A,  and 

ib'ul.  tit.       feveral J^ecifick  legacies  wers  left  to  others.     The  overplus  is  notfuf- 

Legacies,  ^  ficient  to  dtjcharge  the  debt.     Qujcre,  whether  the  fpecifick  legacies 

■AUVe  fpe-  ^^'^  contribute  towards  difcharging  the  mortgage  before  the  mort- 

cirtck  ip»n-    gaged  premifles  fliall  be  afFeded  ?  for  the  covenant  to  pay  the  mo- 

ciewhiii       ji^y  makes  it  a  perfonal  eftate,  and  the  real  ejl  ate  /hall  never  be  put 

couiuHic.     »^^  average  ivith  the  perfonal,     MS.  Tab,  tit.  Heir  cites  i7o6« 

Warner  v.  Hayes. 
A^rFqi.         6.  A.  feifcd  in  fee,  and  indebted  by  bonds,  by  will  gives  legacies 
Cafes  143.     ^Q  children  (whom  he  otherwife  provided  for  before)  and  devifed 
cii^ed  out  of  ^^^  ''^^'''^  '^  '^^  eldtyi  foH  in  tail.     The  eldeft  fon  being  executor, 
X  Salk.         pays  the  boi^d  with  the  perfonal  eftate;  if  the  land  bad  defcended 
the  legatees  might  have  been  relieved  out  of  the  real  eftate ;  but 
lince  A.  had  devifed  the  lands j  it  was  refolved  they  ought  to  be  ex- 
empted ;  for  it  was  as  much  A's  intention  that  the  devifee  (hould 
have  this  land,  as  the  others  (hould  have  the  legacies ;  and  a  ^ci- 
fifk  legacy  is  never  broke  in  upon  in  order  to  make  good  a  pecu- 
niary one  y  and  this  cafe  is  out  of  the  ftatute  againft  fraudulent  de- 
vifes,  becaufe  the  debts  arc  paid,  and  the  children  being  otherwjfe 
provided  for y  are  not  in  the  nature  of  creditors*     This  was  on  an  ap- 
peal from  the  Rolls,  where  the  Mafter  held,  that  the  real  and  per- 
fonal eftate  (hould  be  fo  charged  that  both  the  debts  and  legacies 
fhould  be  paid.     2  Salk.  416.  pi.  3.  per  Lord  Harcourt  in  Cane. 
Hern  v.  Merick. 
In  this  cafe       y^  ^^  bequeathed  feveral  pecuniary  legacies,  and  (int*  al')  gave 
Parker  faid    '5^^  '•  '^  ^'  ^^^  eldefi  fon  in  tj'ujf  to  lay  it  out  in  a  purchafe  of  lands 
that  he         in  fee,  and  to  grant  a  rent-c barge  of  ^ol.  ayearJhereout  to  M.  her 
could  not      daughter.     But  ifB»  Jhould  refufe,  or  negleft  to  lay  out   1500L  in 
thrrefolu-    ^  pu^chafe,  then  he  to  have  hut  500  /.  of  the  1500  /.  and  the  remaining 
.lion  of  Ld.    J 000/.  to  be  laid  out  in  the  purchafe  of  an  annuity  as  tar  as  it  would 
Cow  per  in    gQ^forthefeparateufeofM.     'Dxtrthtm^z  deficiency  of  aJfetSyXhz 
Bl^rrKi"e**v.  ^"^^^0"  ^^s,  if  the  1500I.  Icgacy,  or  at  lea(t  the  50 1.  annuity, 
Brndyir     *'  (Kould  abate  in  proportion  ?  Ld.  Ch.  Parker  agreed,  that  this  1500!, 
ib:d.  541.  '  Ihould  be  taken  as  land,  but  faid,  that  the  legatee  cannot  fay  he  has 
a  right  to  the  1500 1,  in  fpecie,  and  thzt  ^fpecifick  legacy  ts  where 
by  the  affent  of  the  executor  the  property  of  the  legacy  would  vefi. 
And  if  upon  a  fuppofition  that  1500I.  of  tdlator's  money  was  lying 
on  the  table,  the  legatee  cannot  fay  that  he  had  a  right  to  this  very 
money  in  fpecie,  it  is  then  no  (peciiick  legacy ;  and  that  by  the 
[  443  ]  ^^^'^'^  faying,  that  if  the  fon  refufe  or  negle£l  to  make  this  purchafe^ 
then  he  is  to  have  but  500 1.  and  M.  the  remaining  lOQpl.  he 
looked  upon  M.  as  a  legatee  for  lOOoL  which  is  to  abate  in  pro- 
•    portion.^  and  as  far  as  it  will  go  to  be  laid  out  in  an  annuity  for  M. 
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the  plaintiff  for  her  life,  and  for  hef  feporate  ufe«    Win$'^  Rep. 
530,  Trin.  lyig,    Hinton  v.  Pinke. 

o.  A  feifed  of  an  eftate  in  fee,  and  alfo  of  a  term  for  yeslts,  m^rf- 
gaged  hisfee-JimpU  lands  for  500  /.  and  afler  devifed  his  lands  infeti 
to  B.  ana  his  Uafthold  eftatt  to  C.  leaving  debts  which  would  exhauft  • 
aH  his  perfonai  eftate  except  the  leafehold  given  to  C*  The 
queftion  was,  whether  there  bein^  a  covenant  for  payment  $f  the 
mortgage  money  as  ufual  die  leafehdd  premifles  devifed  to  C.  moul4 
be  liable  to  difcharge  the  mortgage  ?  it  was  decreed  by  the  Mafter 
of  the  Rolls,  that  both  thefe  eftates  being  fpeclficaliy  devifed;  B» 
muft  take  the  fee-fimple  eftate  cum  onere^^s  probably  was  intended^ 
and  not  difappoint  the  legacy  to  C.  by  laying  on  it  the  debt  of  500  K 
and  faid  that  by  this  conftrudion  each  devile  would  take  eiFefib,  and 
that  this  refolution  did  not  in  the  leaft  interfere  with  that  of  CxiF- 
TDK  V.  BiRT,  becaufe  in  the  later  there  was  no  mortgage. .  HilL 
fjxo*  Wms's  Rep*  693.     Oneal  v«  Meade. 

9.  A  bequeathed  feveral  pecuniary  legacies,  and  then  devifes 
lands  to  trujtees  and  their  heirs  in  truft,  that  they  do  andjk^ll  by  mart^ 
gage  orfale  pay  andfatisfy  his  debts,  and  the  faid  legacies  and  fune- 
ral expences.  Then  he  bequeaths  goods,  &c.  in  fuch  an  houfe  to 
another ;  and  then  iap,  all  the  reft  and  refidue  of  my  perfonai  eftate 
I  give  and  devife  to  my  wife,  whom  I  make  (ole  executor.  Per 
Cur.  this  is  in  nature  of  a  fpecifick  legacy  to  the  wife,  exempt  froni 
debts  and  legacies  and  funerals ;  and  it  is  to  be  underftood  the  re- 
iidue  of  what  he  had  not  before  particularly  devifed,  and  notthe 
refidue  after  debts,  &c.  paid.  Abr.  £q.  Cafes  271.  pK  13.  Hill« 
1724.  at  the  Rolls*    Adams  v.  Meyrick. 


(B.  c)     Spccifick  Legacies, 
Defcift  therein  made  good  or  Not. 

J.  TF  A.  bequeath  to  J.  S.  that  which  is  another  man^s^  and 
"*-  whereto  the  teftator  bad  no  right,  then  A's  executor  ought  to 
buy  it  and  give  it  to  J.  S.  or  Akfatisfy  the  legatee  to  the  full  valucy 
and  this  not  only  by  die  civil,  but  alfo  by  the  canon  law,  and  in  foro 
confcientia%  Wentw,  Off.  of  Executors  251,  252.  cites  Sum, 
Silv.  286. 

2.  If  A.  bequeath  to  B,  his  black  horfcj  and  after  Jells  him  and 
dies,  the  executor  is  bound  to  anfwer  the  value  thereof  to  B. 
Wentw.  Off.  of  Executors  252*  cites  Sum.  Silv.  286, 

3.  yffid  if  after  fuch  fale  A.  buys  another  black  horfe ;  this  latter 
horfe  (ball  pafs  to  B.  (faith  the  iaine  book)  except  it  can  be  proved 
that  A.  (old  the  former  on  purpofe  to  revoke  his  will  touching  that 
beque(l.  Wentw.  Off.  of  Executors  252. 

4«  If  A,  having  a  moiety  ofBla(k^Acrey  or  of  a  flack  of cornydc^  gives 
the  wholoj  fo  as  the  words  plainly  reach  to  more  than  his  moiety, 
the  executor  mufl:  buyout  the  other's  part,  or  give  him  the  value. 
W^IJtw.  OiF.  of  Executors  252.  cites  Sum.  Silv,  286» 
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5*  Btd  if  the  words  are  $nfy  general^  {o  as  th^  may  be  reafbnably 
latisfied  with  the  teftator's  part,  no  fupply  (hall  oe  made.    Ibid« 

*  6.  So  if  pawnee  of  goods  bequeath  themj  it  (hall  be  conftnied  to  ex- 
tend them  no  further  than  bis  own  right.    Ibid. 

7*  A  freeman  of  London  deviied  a  leaf^  for  years  to  A.  and 
books  to  B.  A  moiety  is  evi&ed  by  die  widow  by  the  cuftom  of 
London*  They  (hall  not  hzyefatisfa^ion  for  vAizt  is  fo  evi£ied.  For 
they  can  have  no  more  than  what  the  teftator  devifed)  and  the 
wioow  by  the  cuftom  (there  bein?  no  child)  was  intitled  to  a 
m(Mety>  Co  that  the  teftator  could  devife  but  one  moiety,. and 
nothing  more  pafled  by  his  will,  and  they  muft  be  contented 
with  a  moiety«  z  Vertx.  IIO.  id.  107.  Mich.  1689.  Webbv» 
Webb. 

8.  Devife  to  bis  wife  of  all  his  perfonal  eftate  at  D.    This  is  a 
ipecifick  legacy.     2Vem.  688.  Mich.  1714.    Saycr  v.  Sayer. 
Tern.  6SS.        9*  The  cafe  may  fo  happen  that  a  fpeciiick  legacy  (hall  be  charge^ 
S-  ^""^    able  with  the  payment  of  a  pecuniary  legacy^  as  if  a  man  devifes  his 
^^l^'c,      perfonal  eftate  at  D»  to  B.  and  his  perfonal  eftate  at  E.  to  C  an4 
then  gives  300  /.  out  of  his  perfmal  eftate^  and  dies,  leaving  no  other 
perfonal  eftate  than  at  D.  and  E.  the  300].  muft  come  out  of  the 
eftate  at  large  at  both  places.  Per  Ld.  Chancellor.  Ch.  Prec.  393* 
Mich.  17 14.  in  the  caie  of  Sayer  v.  Sayer. 
G.  Equ.  R.        10.  But  pecuniary  legatees  (hall  have  no  aid  of  the  fpecifick  leea- 
S».  s.  c.      tees,  efpecially  if  the  pecuniary  legacies  are  devifed  generally  and  at 
large,  without  faying  out  of  his  perfonal  eflatey  or  out  of  all  bis  per* 
fonal  eftate  whatfoever^  or  words  to  that  elFeft.  Chan.  Prec.  393. 
Mich.  17 14.     Sayer  v.  Sayer. 

1 1.  A.  devifed  6000  /.  S.  S.  annuities  to  B.  C  and  D.  to  be  laid 
out  in  land  and  fettled  on  B.for  life^  isfc.  And  by  codicil  three  dajrS 
aft^r,  taking  notice  of  this  devi^  gives  I200l,  to  be  laid  out  in 
land  to  the  lame  ufes  and  makes  B.  executor.  A.  left  a  very  confix* 
derable  perfonal  eftate  but  had  only  5360 1,  in  Annuities  at  the  time 
of  the  will  made.  The  queftion  was  if  it  (hould  be  made  as  to  6000U 
It  was  decreed  at  the  Rolls  that  nothing  pafled  more  than  A. 
bad  in  S.  S.  annuities.  And  Ld.  Chancellor  affirmed  the  decrq^ 
Cafes  in  Equ.  in  Ld.  Talbot's  time  152.  Mich.  1735.  A(hton  v. 
Aihton. 

12.  Speciiick  legacies,  as  in  fome  refpeAs  they  have  the  advan* 
tage,  to  in  others  tney  have  the  diiadvantage,  of  pecuniary  ones,  as 
fuppofe  they  (hall  have  been  lo/i  or  alienedhy  the  teftator  in  his  life- 
time, they  muft  then  fail  in  toto.    3  Wms's  Rep.  385.  pi.  io6* 

Mi^.  1735*    Aihton  v.  Aftiton. 


(C,  e)  Kefiduaiy 


Dedife.  t  4h 


(C.  c)  Refiduary  Legatees  who,  and  what  fhall  go 
to  them,  or  where  the  Part  of  one  fhall  furvive  to 
the  others. 


!•     A      Seifcd  of  divers  lands  devifed  part  caUed  Gages  to  the  ereSf^  ?m1i^ 
"^  •  ing  ofafchBol'f  another  part  to  B.  in  fee,  and  all  his  other  -^ 


1>  22 }• 

■Thi« 

iands  to  C  infet'  The  devife  of  Gages  was  void^  becaufe  too  gene-  cafe  in 
ral  no  perfon  being  named^  and  it  was  likewife  held,  that  it  paffed  by  l-conard^ 
the  general  devife  to  C.  and  yet  that  was  not  the  ipeaning  of  the  de-  ^gh^J^to 
viibr  \  but  becavife  fuch  devife  ftands  not  with  the  law,  it  fhall  be  be  well 
rqeded.    Arg.  Le.  251.  pi.  339.Trin.  32  Eliz.  B.  R.  cited  as  confidcred; 
the  cafe  of  Bcnnet  v»  French.  M^"/J! 

^.  Where  executor  dies  admniflratlon  de  bonis  mm  fhall  be 
granted  to  refiduary  legatee  and  not  to  the  next  of  kin.  Vent  2x7. 
Xrin.  24  Car.  2.  J3.  K«    Thomas  v.  Butler. 

3*  A.  has  B.  C.  &  D.  his  fons  and  M.  his  daughter.  A.  makes  r  j^^  1 
B*  his  fon  and  a  Jiranger  his  executors  i  but  on  publifhino;  the  will  *-  ^^^  •' 
declares  the  Jiranger  to  be  only  executor  in  trujl  for  the  children^  and 
to  take  no  benefit  by  it,  but  the  ejlate  to  go  to  the  children  and  died  \  C* 
and  D.  died.  B.  died,  and  lelt  the  flranger  his  executor ;  M.  fues 
the  flranger  for  500  /.  legacy  left  to  D.  by  A.  fhe  having  taken 
udminiftration  to  D.  and  alio  claims  the  refiduary  eflate  of  A.  But 
decreed  that  B.  was  well  intitled  to  the  refiduum,  and  that  the  trufl 
in  the  flranger  fhould  be  conflrued  as  is  mofl  confident  with  the 
will  in  writing  and  difmifTed  M's  Bill  2  Ch.  R.  99.  26  Car.  2. 
Bowyer  v.  Bird. 

4.  Leilee  for  years  fubjed:  to  a  trufl  devifed  refiduum  bonorum ; 
the  eflate  woula  but  pay  the  debts  if  all  fold.  He  pay^  the  debts 
and  renews  the  leafe  for  a  further  term^  it  being  a  church  leafe,  and 
offered  to  account  if  any  profits  would  arife  out  of  the  old  term. 
But  by  Ld.  Keeper  he  (hall  account  for  the  new  leafe  as  well  as  the 
old.     2  Ch.  (^afes  207.  Mich.  27  Car.  2.  Anon. 

5.  Devife  of  lands  to  his  executors  to  be  fold  and  thereout  to  re- 
tain their  cofls  and  charges  and  to  pay  500  /.  to  A,  if  he  returns  from 
hiyondfea  and  the  rcjidue  to  B.  A.  died  before  teJlator\  per  Wright 

.  Keeper,  it  is  a  contingent  devife,  and  on  a  condition  precedent  which 
not  happening,  is,  as  if  never  given ;  but  if  it  had  been  an  abfolute 
devife  it  would  not  have  paffed  to  the  refiduary  legatee  by  the  devife  of 
the  refl  and  refidue,  and  difmifTed  the  bill.  2  Vern.  394.  Mich. 
1 700-     Sprigg  V.  Sprigg. 

6.  It  was  admitted  that  on  the  devife  of  the  refidue  of  a  perfonal 
ejlate^  if  a  legatee  was  dead  at  the  time  of  making  the  wiil-^  the  re- 
fiduary legatees  fhall  not  have  the  benefit  of  fuch  legacy,  and  that 
it  fhall  not  fail  into  the  refidue,  nothing  being  intended  to  pafs  by 
(he  devife  but  the  refidue  after  that  and  other  legacies  paid.  2  Vern. 
J95.  Mich.  1700,  in  cafe  of  Sprigg  v«  Sprigg. 

7-  A. 
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It  feems  y.  A.  had  two  children  B»  and  C  and  then  his  wife  and  be  partti 

crw  wL^*'  OfidJbehadtwo  children  more^  viz.  D.  and  E.  A.  bequeathed  to  B. 

reveifed  in  and  C.  confiderable  legacies,  and  to  D.  ^  E.  his  wt/i's  children  (as 

the  Houfe  he  called  them^  not  owning  theoi  to  be  his)  lOx.  a^piece  and  no  mart 

*^on th«  Then  A. devifed  legacies  tohis  executors,  but  did  not  <kv  that  they 

exprefs  Were  for  care  and  pains.  D.  and  £•  (hall  come  in  for  a  (nare  of  the 

i^*ords  of  lundtfpofed  furplus.      For  the  words  of  exclufion  muft  be  taken 

Ch^^Prc^.  *"%•    Ch-  Free.  169-  Trin.  1701.    Vachd  v.  Jeffries* 

453.  S.  C.  cited  per  Mr.  Vernon  as  decreed  by  the  Mader  of  the  Rolls  accordiogVy,  but  ia 

the  Houfe  of  Lord*  upon  an  appeal,  though  die  other  children  were  allowed  their  fliare  of  the  fur* 
f  lus,  yet  D.  and  £.  were  excluded  from  anyvfliaie.    Wnis*ft  Rep.  548.  Trio.  17 19. 

8.*  A.  gives  500 1.  to  his  executors  on  truil  Jto  pay  annuities  to 

B.  and  C.  for  dieir  lives,  which  aimuities  far  exceeded  the  intereft 

of  the  500 1,  and  gives  the  (urplus  of  his  reflate  to  D.  and  £.  the  an* 

nuitants  being  dead,  the  uncxhaufted  remainder  of  the  500 1.  (hall 

go  to  refiduary  legatees  and  not  to  the  executors*    Vern*  426.  pL 

400.  Hill.  1686.     Cocic  V.  Berrifh. 

Veni.4T2.        9«  Devife  of  lOoL  to  A.  whom  he  makes  executor  jct  notwitfa- 

s.c.but      Handing  tne  executor  fhall  have  the  refidue  it  not  being  de- 

tice"hata      ^^^^  ^^^^»    ^  Chan.  Cafes  187.  Mich.  2  Jac.  2.    Canning  v. 

particular       Hicks* 

k/iicy  tvas 

dcvijid  t»  the  heir  Ukiwifi* 

r  aa()  1  10.  Devife  of  the  refiduvm  of  his' real  and  perfonal  eftate  t§ 
his  four  daughters  their  heirs^  executors  and  admimflrators.  One 
of  the  daughters  dies  in  the  life-time  of  the  tejlator  \  her  Ihare  of 
the  reiiduum  fhall  go  to  the  three  furvivins  daughters  as  undifpofed 
of.  Per  Parker  C.  MS.  Rep.  Trin.  7  dco.  in  Canc.j  Backwcll 
V.  Dry. 

11.  Though  Chancery  will  marjhell  affets  fOr  the  fake  of  pay- 
ing debts,  yet  it  will  never  do  it  in  favour  tf  a  refiduaij  legatee  and 
in  prejudice  of  the  heir  at  law.  Arg.  10.  Mod.  477.  Pafch.  8 
Geo.  I. 

12.  J.  S.  feifed  of  feveral  lands  in  fee  devifed  all  his  £ud  lands 
to  A,  B,  C.  D,  and  E*  and  to  their  heirs  in  common ;  Z),  eUed  before 
y.  S.  who  by  anothei:  claufe  in  the  will  devifed  all  other  his  real 
and  perfonal  eflate  not  already  difpofed  to  L,  i^  NL  and  their  heirs^ 
executor^  ^c,  J.  S.  died  without  making  any  other  difpofition  of  the 
part  of  D.  other  than  by  his  faid  will  as  aforefaid,  whether  the  iame 
iliall  defcend  to  the  heir  at  law  of  J.  S.  as  not  difpofed  of  by  him 
by  D's  dying  before  him,  or  whether  it  fhall  pafs  to  L<  and  M.  who 
were  made  refiduary  legatees  by  a  latter  claufe  in  the  will,  viz. 
all  the  reft,  as  an  ci^zte  not  before  difpofed  by  teflator,  no 
judgment  was  given.  8  Mod.  123.  Pafch.  9  Geo.  1724.  Good- 
Wright  V.  Opie. 

S  Mod.122.       13.  The  teflator  devifed  all  that  his  n^ffiiage  and  tenement  in  £. 

Geo  in  the  '^  ^'  ^'  ^^^  *'^  heirs^  and  all  the  refl  and  refidue  of  his  nuffuagesy 

cafe  of  hnds^  tenements^  and  hereditaments^  in  E^G*  and  eUrwhere  to  f*  L. 

'Wi.Rtit  V.  his  heirs  and  ajigm for  ever  \  after  the  making  thiswUl)  the  wbre- 

J|;;;';;;f;*'-  iM  F.  a  the  devifeeydied  in  the  life-time  of  the  tefiator^  fo  that  this 
tohciu  "^  -  became 
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became  a  lapfed  devife  by  his  death ;  and  then  the  fole  queftion  in 
cjedfajient  was,  whether  this  latter  claufe  of  the  will  ^^ould  carry 
over  the  lapfed  devife  to  J.  L.  the  refiduary  devifee  or  whether  it 
fliould  defcend  to  the  heir  at  law  of  the  teftator  ?  The  court  held,  that 
die  devife  of  all  the  reft  and  reiidue  of  my  meiTuages,  lands,  &r. 
did  nc^  convey  what  was  exprefsly  devifed  before ;  for  wills  muil 
be  conftrued  from  the  intent  of  the  teftator  at  the  time  of  making 

Sie  wiU,  'indiich  appears  to  be  to  give  his  whole  eftate  to  F.  C.  and 
is  heirs,  in  that  mefluage ;  and  at  the  time  of  the  will  made,  he. 
jiad  no  reft  and  refidue  left  in  that  houfe,  and  the  devife  to  C.  bein^ 
void,  the  houfe  will  go  to  the  heir  at  law,  and  not  to  J.  L.  Forte^ 
cue's  Rep,  182, 183.  Pafch.  11  Geo*  C.  B.  Wright  v.  Hall. 

14.  Where  a  man  charged  his  lands  with  the  payment  of  his  debts f 
and  gave  fome  fpecijick  legacies^  together  with  the  rejt  of  his  perfonal 
ejlat£  to  his  brother  \  in  which  csdfe  forafmuch  as  the  ipeciiiclc  lega- 
cies would  be  exempt  from  the  debts,  as  betwixt  the  devifee  of  the 
land  and  the  fpecifick  legatee ;  fo  the  court  declared,  they  could  not 
izvtx  the  fpecifick  legacies  from  the  reft  of  the  perfonal  eftate,  and 
fmce  the  teftator  equally  intended  that  the  refiduary  legatee  ihould 
have  the  reft  of  his  perfonal  eftate,  as  the  fpeciiick  legacies,  there- 
fore all  the  perfonal  eftate  was  held  to  be  exempt  from  the  debts.  3 
Wms's  Rep.  325.  Trin.  1734.    rfaflewood  v.  Pope. 


(D.  e)     Uncertain.  [  aaj  ] 

In  what  Cafes.  Legatee  may-  make  Eledlion ;  and 

How. 

X .  T  f  a  man  bequeaths  one  of  his  horfes  or  cows,  not  naming  which, 
^  to  J.  S.  he  is  to  choofe  which  he  will,  fo  it  be  not  the  beft  of 
all,  faith  the  civil  law.  And  perhaps  the  mention  of  that  excep- 
tion grows  out  of  fefpedi  to  the  heriot  which  the  lord  ihould  have, 
or  the  mortuary  which  the  parfon  fhould  have.  Wentw.  OiF.  of 
Executors  251. 


(E.  e)     Indireft. 
And  who  Oxall  take« 

I.-  T  Will  that  A.  ftiall  have  the  ufe  of^  my  leafe^if  he  Jhall  fo  lo>ig  Htt.  iC^. 
^  live,  during  his  life^  he  paying  certain  legacies^  ^c,  and  after  his  Rawling  ^ 
deceafe  I  devife  the  profits  thereof  to  B,  the  rejidueofthe  term^  together  ? ^^^'"^' 
with  the  leafe  in  manner  and  firm  as  5.  Jkould  have  it.     Per  Cur. 
this  fliall  go  to  B.  the  laft  devifee,  and  in  manner  and  form  fhall  go 
to  the  payment  of  the  legacies,  which  is  but  limitation ;  and  per 
omnes  it  is  a  very  ftrong  cafe,  and  togtther  with  the  leafe^  are  very 

ftronz 
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ftrong  words.    Litt«  R.  34S.  Mi^h.  6  Car.  C.  B.  Pawling  n 

Pawling. 

(F.  e)     In  what  Cafes  a  Devife  of*  Chatties  with 

Remainder  is  Good  or  not. 

Br.  Hone,     I.  1  N  trefpaft*     y.  was  poffejfid  of  a  garden^  and  made  A*  and  S* 
*^  's*  (J  ^'^  executorsy  and  devijed  the  garden  to  B.  the  one  of  thi  exe^ 

But  m!  37.  cuton  to  have  and  ufe  for  term  of  his  Itfe^  the  remainder  to  the  faid 
IA.%.  IJthc  An  the  other  executor  to  have  and  ufe  for  term  of  his  life^  diie 
Avtfie/or  remainder  to  the  next  of  ktn  of  B.  for  every  and  died.  The  devife 
Jeufl7lk^t'  ^'^^  '^^  remainder  fupra  is  goody  per  Davers ;  for  the  executors  have 
tk,  awl  dies,  no  property  but  an  occupation  >  and  fee  in  the  end  they  pleaded  the 
** '"v'a  ^^^^'^  ^^  ^*  ^^  have*the  occupation  for  term  of  his  life,  and  after 
^inremedy^i  his  deceaie  to  A.  in  the  fame  manner,  and  after  his  deceafe  to  be 
but  if  he  die  difpofed  of  by  his  executors  to  the  ufe  of  the  next  of  kin  of  B.  for 
•^^"?*J®  8j^t  ever  j  fo  note  that  the  property  was  not  devifed  hut  the  occupatioriy 
fe  rcmabl  ^^"^  ^^  ^^^^  agreed  in  the  time  of  H.  8.  and  E.  6.  to  be  good  law 
der  Aail  that  the  occupation  ma}r  fo  remain ;  but  if  the  thing  itfelf  was  de^ 
have  it;  but  vifed  to  the  ufe  the  remainder  is  void ;  for  2^  gift  or  devile  of  a  chat- 
be  forfeited  ^^  ^'^^  ^"^  ^^"^  ^^  ^°^  ^^'^^>  ^"^  ^^^  donee  or  devifce  may  give,  fell 
ia  his  life,  and  difpofe  of  it,  and  the  remainder  depending  upon  it  is  void  p 
be  in  re*      Quod  Nota  for  a  very  good  diverfity.     Br.  Devife,  pi.  13.  cites  • 

^to%.      37H.6.30. 

medy.         1      *  Godolph.  Orpli.  Leg.  407.  cites  S.  C. 

f  448  }      ^'  ^^^'  ^  ^*  ^*  ^^^^^  *  ^^^  devifed  that  W..  N.  fhall  have  the . 
occupation  of  his  plate  or  term  during  his  lifcy  and  if  he  dies  within 
the  termy  that  it  Jhall  remain  to  J.  S.  this  is  good ;  for  the  firft  has 
only  the  occupation,  and  the  other  after  him  fliall  have  property. 
Ibid. 

7.  F.  devifed  his  laTid  to  N.  F.  in  tail  with  divers  remainders  every 
and  in  the  fame  devife  he  icv'ikd  divers  jewels  and  pieces  of  platey 
viz.  the  ufe  of  them  to  the  faid  N.  F.  and  the  heirs  males  of  bis  body. 
In  this  cafe  it  was  the  opinion  of  the  court,  that  the  (aid  N.  had  no 
property  in  the  faid  plate,  but  only  the  ufe  and  occupation  \  per 
Dyer.  Ow.  33.  Trin.  7  Eliz.  Fitz- James's  cafe. 

5.  The  hufband  devifed  his  goods  to  his  wife  for  lifcy  and  cdier 
her  deceafi  to  71  S.  yA\o  fucd  in  the  court  of  equity  of  the  Marcners 
in  Wales  to  (ecure  his  intereft  in  remainder;  but  a  prohibition  was 
granted,  becaufe  a  devife  of  the  goods  themfelves,  with  a  remainder 
over,  is  void,  but  not  where  the  ufe  and  occupation  of  them  is  firfl 
devifed.  March.  1 06.  Trin.  17  Car.  C.  B.  Anon. 

6.  Pojjibility  of  the  remainder  o(z  perfonal  eftate  by  deed  and  alio 
by  will  is  void  in  law,  and  a  bill  for  fecurity  of  fuch  eftate  de- 
murred to,  and  demurrer  allowed.  Chan.  Rep.  260.  17  Car.  2. 
Hart  V.  Hart. 

7.  I  give  the  ufe  of  all  my  paintings^  books^  and  other  rarities  to  my 

wife 
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\oifefor  life  j  and  ifjbe  ie  with  child  of  a  forty  then  af^er  her  dtceaft 
\he  faihe  paintings,  &Ci  jhall  he  left  remaining  and  €om€  to  the  fame 
fon  \  hut  if  my  wife  be  not  with  child  ofafon^  or  if  the  fame  fon  Jhall 
die  withotkijfue  male  of  his  body^  then  my  will  is,  that  all  the  faid 
paintings^  Sec,  qfier  tht  deceafe  of  my  faid  wifcy  and  the  death  of  fuch 
fon  9S  my  wife  is  now  with  child  of^fhall  come  and  remain  to  the  ufe 
cfT.  ff.  thefather^  of  which  my  will  isj  that  the  faid  T.  F.  Jhall  ha^e 
enfy  the  ufe  during  hit  liftj  and  that  he  leave  them  to  mykinfman  Tl  F 
bi^fon^  and  that  he  Jhall  as  far  as  in  him  litsfo  diffofe  thereof  to  him  that 
JbaUy  by  God^s  bleffing^  next  fucceid  him  in  my  manors^  &c.  that  they 
remain  as  an  heir^homj  and  go  and  remain  to  fuch  perfon  and perfons 
as  Jhall  inherit  my  faid  makorSj  &c.  who  I  defire'may  prove  lovers  of 
learning,  ingenuity  and  artSk  Lord  Chancellor  declared  that  the 
ufe  of  the  aK>re(aia  rarities  was  well  fettled  by  the  will  of  the  tefta- 
tor  upon  Tv  V.  the  f^n,  after  die  death  of  the  wife )  and  the  judges 
were  of  opinion,  that  the  father  dying  in  the  life-time  of  the  devi- 
^r,  and  the  wife  being  not  with  child  of  a  (bn,  fo  as  the  contingency 
upon  which  the  limitation  was  made  never  happening,  that  the  de- 
vife  to  the  fon  was  an  abfolute  devife  and  good  in  law,  and  the  wife 
ou^ht  to  have  the  ufe  only  during  her  life,  and  (he  to  be  examined 
on  interrogatories  for  a  difcovery  of  the  rarities  and  matters  £3  de- 
vifed,  and  an  inventory  to  be  made,  &c.  Chan.  Cafes  129.  X3i« 
Trin.  ^i  Car.  2.,  Vachel  v,  Vachel. 

8.  A  devife  oip  perfonal  eftate  to  one  for  life^  and  ajier  t^  her  S.C.  cited 
children^  and  if  they  have  no  iffue^  the  remainder  over  is  a  Void.  ?  q**^?"  ^^ 
devife  as  to  the  remainder.    2  Ch.  Rep.  65.  23  Car.  2.  Boucher  r.  ^'j,  ^* 

V.  Antram.  Brown  T. 

P}tnuin.--« 
%  Ch.  Rep.  3S4.  I  Jsc.  ».  Whitmore  v.  Weld.  S.  P»  ■  Bia  where  a  perfonal  eftate  was  do- 
vifed  to  A.  for  life  and  after  her  d'.alh  tbt  yearly  intereft  and  produce  thereof  to  be  for  the  nuuntenanee  tued 
^dmctttioH  of  f^b  children  as  ft>eJhould  have  hy  y*  S.  untill  the  fimfhduld  bt  twemty-au  oftd  the  daughter 
aghteeMf  who  at  fuch  r^fpeJive  ages  were  to  he  paid  thdr  portions  and /or  want  of  fuch  [iffiu  to  B»  A.  died 
%vichGui  ifiue.  Ld.  C.  Kmg  held  that  the  words  (for  wane  of  fuch  iffue)  muft  be  intended  (for  want 
of  fuch  children)  and  whether  A.  (hall  leave  fuch  chilJran  will  be  known  at  her  death  t  if  (he 
ihould  leave  children,  then  they  are  to  have  the  produdl  for  their  maintenance  until  age,  before 
"which  time  they  could  not  difpofe  of  it  by  reafon  of  their  infancy  if  they  had  the  abfolute  intereft 
therein  {  but  as  foon  as  tbey  come  of  age  they  are  to  have  the  entire  property  and  therefore  this 
is  a  good«xecutory  devife.    2  Wms's  Rep.  411.  Trin.  1727.  M.iddox  v.  Stains.  ■  S.  €•  cited 

GibK  3x8.  31^  as  decreed  at  the  Rulls  and  attirmed  in  Chancery  and  both  decrees  affirmed  in  the 
Uoufe  of  Lords. 

9*  Deviie  of  a  perfonal  eftate  to  A,  ( v/ho  was  executor)  during  her  t  aa(\  "| 
i^,  zsi^  after  her  deceafe  I  give  400/.  a-piece  to  my  four  nieces.    De-  Wms's 
creed  for  the  nieces.    Fin.  R«  ii6.  Hill.  25  Car.  2.   Catchmay  v.  R^p.s.  in  % 
Nicholas  and  Morgan.        •  ''TV^. 

10.  A.  dcvifed  3000/.  to  a  daughter^  and  that  the  truftees  out  of  ^"" 
the  interefi  of  the  2POO  I.  Jhould  pay  for  hertnaintenance  ioLper  ann^ 
But  iffife  died  before  7,1  or  marriage^  then  to  go  to  fuch  perfon  asjhould 
enjoy  his  lands  y  inheritance  according  to  his  will.  If  the  daughter 
dies  Mrithin  age  unmarried,  he  that  has  the  lands  according  to  the 
win  fhall.have  the  furpluS  of  the  interefi  above  the  80/.  as  well  as  the 
joool.  2  Ch.  R.  148.  30  Car.  2.  Bourn  v.  Tint. 

I  J.  Devife  of  goods  to  J.  Z.  for  11  >'^i!7n,  and  after  the  1 1  years  aVem.3^ 
lie  gave  the  fame  to  J.  N.  decreed  the  delivery  of  the  goods  accord-  Micn.1696. 
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Hide  V.  Jng  to  the  will,  the  il  years  being  expired.     2  Ch,  Rep.  137.'  JO 

Parrot.  Car.  2.  Joll^r' V.  Wills. 

iJevifcof  12.  i5^v//i  of  a  perfonal  eftate  in  remainder  after  the  death^  cf 

jtweh  and  y,  g.  is  a  void  dcvifc,  and  vefts  wholly  in  J.  S.  ihe  being  exectt- 

wtfrfor**  trix.     2  Chan.  Rep.  151.  31  Car.  2.    Warner  v.  Barfley.     • 

life,  and  afrerwards  to  his  (on,  intends  the  ufe  only  to  the  uifey  and  decreeil  accordingly.    N.'Ch* 

R.  174.  Mich.  i'6qi.  Sir  Thomas  Clarges*s  cafe. S.  P.  iVem.  $9;  Pafch.  i638.  in  cafe  of 

Smith  y.  Clever,  cites  KachePs  cafe.— —Ibid.  245.  Mich.  1691.  Clergis  v.  the  Dutchefs  of  Albe- 
marle. S.  P.^— 2  Veni.  331.  Midi.  1696.  Hide  v.  Parrot.  S.  P.  as  to  goods  '  Pdcroed  to  paCs. 
Wms's  Rep.  J  to  6.  Pafch.  1695.  Per  Ld.  Somers.  S.C. 

'     A  chattle  in  gmfs  cannot  be  Jevifed/or  life.    But  one  may  devife  rtie  ufe  tf  71  chattle  in  grofs 
for  life.    Per  Holt  Ch.  J,  i»  Mod.  520.  Pafch.  13  W.  3.  Lord  Peter  v'.  Hcneage.  So 

vrhere  teftator  devifed  his  manor,  &c.  and  all  his  goods  and  fvimirure  to  his  wife,  whom  be 
made  executrix^  and  by  hi."»  will  djircd  that  bit  gwds  unA  furniture  mi^h  ht  prefiwtd  far  his 
kciff  fo  that  •the  cbllditn  tuhicb  fhe  otid  by  the  pWirtiff'i  fithtt  might  mj.y  the  jam:.  An  inrentOiy 
was  ordered  to  be  taken,  and  the  wife  to  have  the  ufe  for  her  life,  and  then  to  be  delivered  to  the 
plaintiffs  ufe  aod  bensfiL  Wms's  Rep.  6.  in  a  note  ther^  cites  28  May.  s  W»  &  M.  Sliiitey  ▼• 
Ferrers. 

Mr.Vernon       ij.  Goods  devifcd  to  A.  for  life^  and  after  her  deceafe  to  the  heir 

^Ttti^nT""  9f  ^'  ^'  ^*^^>  ^^^^^g  ^'  ^^^  S^^^  ^^^^  decreed  to  Wm  that 
devife  over   was  heir  of  B.  at  B's  death,  and  not  to  him  that  was  his  heir  at  A's 

offuch  per-  death.     Vcrn.  35.  Hill.  1681.    Danvers  v.  the  Earl  of  Claren- 

fonal  eftate   j^^^ 

upon  a  life 

only,  was  good,  becaufc  in  conftru<Slion  of  tl>'is  court  the  firft  devifee  had  but  the  vfe  o(  in  and 

not  the  intire  property.    Ch.  Free.  323.  Hill.  171 1.  in  cafe  of  Gibbs  v.  Bemardifton. 

ArgS.C.         14,  A.  devifcd  his  perfonal  eftate  to  C.  in  truji  for  B.  and  the 

i2o?S's^'  A//rj  of  his  body^  and  if  B.  die  during  his  minority^  and  without  iffue^ 

the  limita-  then  to  D.  aird  makes  B.  (his  fon)  executor,  and  C.  executor  in 

tion  over  truft  for  B.  during  B's  minority ;  B.  lives  to  18  and  then  dies  with- 

iJJSd  m«  ^^^  ^^^^ »  ^^^^  ^^'  S°  ^®  ^^  executor  of  B.  and  not  to  D.     Per 

t>ecai]fe  Jeffries  C.  who  iaid  it  was  a  trull  veiled  in  B.  and  the  remain<ler 

€>ftherc-  over  to  D.  was  void.     Vern.  326.  347.  Pafch.   1685.  and  Micb. 

«>,.tenefs  j^g-^     Whitmoie  V.  Weld. 

r>\  the  con-  •* 

tingency,  but  becaufe  the  Aril  taker  had  the  abfolate  intereft. 

15.  A.  makes  B.  executor,  and  gives  the  furplus  of  his  perfonal 
eftate  to  B.  but  willed  if  B.  died  without  ijfue  it  fhouldgo  aver  to  C. 
and  that  B.  lliould  give  feairity  for  its  going  over  accordingly,  the 
devUe  over  is  void,  but  whether  the  directing  a  bond  to  be  given 
does  not  alter  the  cafe.  Vern.  478.  Mich.  1687.  Deering  v.  Han« 
bury, 
r  4.C0  1  "  ^6-  ^^^^^  were  devifed  to  one  for  £/>,  the  remaindir  ^«vr,  and 
*•  ^"^  •*  decreed  good.  Arg.  2  Vern.  246.  cites  the  cafe  of  Catefby  v.  Ni- 
cholls. 

17.  A  devife  of  goods  to  A.  for  life  with  remainder  after  the  de- 
cepfe  of  A.  to  B  \  it  is  now  clearly  fettled,  that  it  is  a  good  devife 
to  B.  and  that  B.  may  exhibit  a  bill  againft  A.  to  compel  him  to 
give  fecurity  that  the  goods  fhall  be  forth-coming  at  his  deceafe; 
and'  is  all  one  whether  the  goods  or  the  ufe  \f  the  goods  be  divijidfsr 
Ife.    2  Freem.  Rep.  206.  pi.  280.  Midi  1695.     Anon. 

18.  A.  bequeathed  all  his  houfehold  goods  to  his  wife  for  Uffy  ^md 
after  to  his  fo?7^  it  is  a  good  devife  over,  and  the  fame  as  if  tfae.dc* 
vife  had  been  only  of  the  ufe  of  them  for  her  life^  and  per  lid. 'So- 
men 
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fo€rs  it  is  a  rute  ^^^liere  "peribna]  chattier-  fire,  deviied  for  .a  limited 
ihnfy  it  ihail  be  intended  the  ufe  of  them  only,  and  not  the  thing 
'  itflclf.     2  Vem.  33J.  pl..3i6.  Mich.  .1696.     Hide  v.  Parrot. 

ig.  A  man  devifes  all  his  ferfonal  e/iate  to  bis  wife  fir  lifo^  and 
mxhat  jhe  has  left  at  the  time  of  her  deaths  it  ismywilLf  and  I  dodefire 
her  that  it  may  he  equally  diftributedbetwixt  my  own  kindred  and  her^s. 
Teftator  died,  and  the  widow  married  the  defendant.  This  bill 
was  brought  by  the  relations  to. have  an  inventory  takeo  of  the  tef- 
tator's  perfonal  eftate,  and  that  fecurity  might  be  given,  that  it  fibould 
not  be  imbezzled,  for  .that  by  bis  will  the  wife  had  only  the  ufe  of 
the  perfonal  efbte  during  life ;  if  ;tl^e,  words,  what  (he  has  left, 

-  fhall  be  amftrued  to.be  hj  reafon  of  goods  that  are  bona  peritura, 
or  may  be  quite  worn  out  with  ufing.  On  the  defendant's  part  it 
was  &id,  that  the  eftateleji  was  fofmalL  tbatftte  could  not  live  upon  it 
without  Jpendittg  tbejlock,  Mafier  of  the  Rolls  faid,  if  it  be  io.  it  may 

.  alter  the  cafe  ^  therefore  .let  the  Majierfiate  the  value  of  die  perfo- 
nal eftate,  and  then  I  will  give  further  dire^Uons.  Chan.  Prec.  71, 
72*  pL  64.  Pafch.  1697.  Cooper  v.  Williams. 

20.  A  farmer  devifed  his  Jioek^  (which  conji/ling  of  corn^  hay^ 
atttUp  ^c.)  to  his  wife  fir  life^  and  €fter  her  death  to  ihe  plaintijfl 
it* was  objefted  that  no  remainder  can  belimited  over  of  £uch  chftt- 

-  ties  as  thefe,  becaufe  the  ufe  of  them  is  to  fpend  and  confume  diem  ; 
-but  the  Mafter  of  the  Rolls  faid,  the  devife  over  was  good ;  but 

fiud,  if  any  of  the  cattle  were  worn  out  in  u{ing,the  defendant  was 

•  njDt  to  be  anfwerable  for  them  ;  and  if  any  were  fold,  as  ufelefs,  the 
defendant  was  only  to  anfwer  the  value  of,  them  at  the  time  of  the 

•  iale ;  and  an  accompt  was  decreed  to  be  taken  accordingly.  Abr* 
£qu.  Cafes  361.  Mich.  1702.     Hayle  v*  JBurrodale. 

0.1.  A  perfonal  eftate  was  devifed  to  A.  and  in  cafejbe  died  with-- 
>  put  ijfuey  then  to  B,  .  Relblved  that  the  devife  over  to  B..  is  Yoid, 
'    and  the  whole  decreed  to  A.     2  Freem.  Rep.  287.  pi..  (357«  b,.) 
Pafch.  1705.    Anon. 

22«  A  devife  of  a  perfonal  eftate  to  7.  S.  and  his  ijjiiey  onto  ciib.  Eqn. 
y.  S.  and  if  he  died  without  ijfue^  remainder  over  to  another  is  voW,  R.  79.  S.  C, 
and  the  whole  intereft  vefted  in  J.  S.  Ch.  Prec.  323.  Hill.  17 11. 
Gibbs  V.  Barnardifton. 

23.  A  remainder  or  devife  over  on  a  contingency  to  happen  Ch.  Prec, 
vvithin  the  compafs  of  a  life,  is  a  good  devife  or  limitation  over,  483-  ?•  C^ 
even.of  a  perfonal  eftate  or  of  a  fum  of  money,  or  chattle  perfoniil. 
Arg.  12  Verh.  760.  pi.  662,  Trin.  1718.  in  cafe  of  Pinbury  v. 
Elkin. 

•  24.  A.  devifes  to  H,  his  wife  all  his  dehts^  goodsy  &c.  Provided 
that  if  H.  died  without  iffue  by  him^  he  appointed  that  So/.  Jhauld 
remam  to  his  brother  %  D,  A  dies,  then  y.  2>.  dies  in  the  life^ 
time  of  H.  and  then  ti,  dies  without  iffue  by  A^  ift  queftion,  Whe- 
ther* this  was  a  good  devife  to  J.  D.  2dly,  Whether  he  dying  before  f  j^f  »  1 
the  contingency  happened,  it  was  fo  vefted  in  him  that  his  exccu-  L  t5  J 
tor  Qiould  have  it,  or  only  intended  as  a  perfonal  benefit  to  J.  D. 
Cowper  Chancellor  faid,  there  is  a  difference  between  this  devife 
'hcrcy  which  is  upon  a  condition  precedent^  and  where  it  is  upon  a  con" 
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tingeney  &Oery  as  to  one  for  Ftft^  and  if  he  die  vnthout  ijfue^  or  heirs'vf 
his  body^  then  twtr  to  another*  Here  the  wife  has  nothing  in  this 
money,  but  this  is  an  appointment  of  fo  much  money  when  the  con- 
tingency happened,  in  the  former  cafe  the  eftate  tail  abforbs  die 
whole  interefV.  The  word  (remain)  is  obftrvable  if  fuch  an  acci- 
dent happened,  then  fo  much  was  to  remain  to  him.  If  this  had  been 
a  devife  over,  there  had  been  no  queftion.  May  not  this  be  con- 
ftrued,  if  H.  died  without  iflue  living  by  him  ?  I'his  legacy  was  to 
arife  upon  a  condition  precedent,  which  makes  the  legacy  the  worfe  ; 
but  all  the  cafes  put  are  of  a  devife  over,  and  the  fund  here  is  de- 
vtfed  to  the  wife.  As  to  the  point,  if  the  devife  be  good  it  muft  go 
to  the  executor  of  the  dcvifee.  But  he  (kid  he  would  confider  of  it. 
HilL  4.  Geo.  Cane. 

25.  Jofeph  Aunge  by  will  dated  28  April,  1708^  gave  feveral 
long  annuities  for  99  years  in  the  Exchequer^  amounting  to  320 1. 
per  ann.  to  truilees  for  the  refidue  of  the  term,  In  tr^ifor  Elisa. 
Dodfirfo  many  years  of  the  faid  term  as  Jhe  Jhould  live^  and  after^ 
wuardsfor  the  plaintiffs  his  god-fons /ir  fo  many  years  of  the  Jaid  term 
as  they  or  the  furvivor  of  them  Jhouid  live,' and  after  the  deceafe  of 
the  furvivor,  in  truji  for  the  heirs  tf  their  bodies  lawfuUyto  be  begot- 
ten  for  all  the  refidue  of  the  faid  term  of  99  years,  and  for  defaidt  of 
Juch  ijfue  in  tru/tfor  his  nephews  (the  defendants)  Jojeph  and  Rich" 
ard Dickenfon^  ihefe  annuities  were  fubfcribed  into  S.  S.  Com- 
pany in  the  year  1720,  and  the  bill  was  to  have  the  South-Sea  ftock 
and  annuities,  the  produce  thereof,  fold,  and  the  money  raifed  by 
iaie  thereof  to  be  paid  to  the  plaintiff,  who  were  the  god->(bns 
and  devifee^  for  life  with  remainder  to  the  heirs  of  their  bodies^ 
&c.  Cafes  cited  for  the  plaintiffl  3  Lev.  22.  Gibbons  v.  Somers. 
iLfCV.  290.  Love  V.  Windham  &  al*.  Cited  contra  Pinbery  v. 
Elkiks,  tempore  Macclesfield  C.  Peacock  v.  Spoonsr,  in 
Dom.  Proc.  ♦ 

King  C.  faid,  where  a  term  is  devifed  to  a  man  and  his  heirs,  or. 
the  heirs  of  his  body,  the  whole  term  vefts  in  the  devifee,  and  any 
Remainder  over  is  void,  and  fo  it  was  held  in  the  Houfe  of  Lords 
the  laft  feffions,  in  the  cafe  of  Sir  John  Rushout,  the  remainder 
in  die  prefent  cafe  is  void,  being  after  a  limitation  in  tail. 

Decreedthat  the  ftock  and  annuities  be  fold,  and  die  money  there- 
by raifed  to  be  paid  to  the  plainufFs.  MS.  Rep.  13  Geo.  Mich,  in 
Cane.  Dod  v.  Dickenfon. 
S  C  cited        ^^'  Perfonal  eftate  cannot  be  entailed.    MS.  Tab.  Dec.  3,  1726. 
Aig.bythe  Stratton  Y.  Pain. 

counrei  27.  A.  bequeathed  his  perfonal  eftate  to  M^  his  wife  upon  condi^ 

fiderwho"^  //V«  to  give  his  three fijlrrs  5/.  yearly  for  their  lives,  and  aftir  ATs 
faidi  that  death  he  gave  the  fame  to  D,  his  daughter  upon  the  fame  condition. 
If  ihij  cafe  as  to  paying  his  fifters,  and  after  D*s  death,  to  the  fruit  ofD*s  todyy 
^ffm^W^  i7W/i^W(2«^  of  fuch  frvdtto'his  brothers  and  ftfiers  and  their  chiU 
on  the* '  dren  then  living.  The  opinion  of  the  court  was,  that  the  limitadon 
words  to  the  brothers  and  fifters  was  good  and  yet  had  there  been  any 
(tw  b«r  SDd  fi-yit  of  the  body  they  muft  have  taken  an  eftate  tail ;  but  they 
never  cooling  in  eflb,  the  fecond  limitadon  was  allowed  to  take 

plactt 
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plac«.  Cafes  in  Equ.  in  Ld.  Talbot's  time  23^  Arg.  cites  2  Geo.  after  her  . 
a.B.R.Brookv.taylor.  f-^V°of 

her  body,  it  had  clearly  been  an  eilate  tail ;  but  the  reafon  was,  that  there  were  thofe  other 
ivords  (to  my  brothers  and  fifters  then  living)  which  brought  f  it  within  the  coinpafsof  a  life,  and 
thofe  words  (then  living)  make  th^  cnfe  to  be  the  fame  as  the  Duke  of  Norfolk*s  cafe  in  3  Chan. 
Cafes.  And  Ld.  C.  TalboC  faid,  tliat  the  cafe  of  Brooks  v.  Taylor  (whatever  roafon  the  judges 
nught  go  upon,  wa^  very  different  from  the  principal  cafe  of  *  Clare  v.  Clare  by  reafon  of  the 
ivprds  (then  Uving)  whereas  in  the  cafe  of  Clare  and  Clare  there  is  a  plain  a^edtution  of  a  perpe- 
tuity AS  ilrongly  declared  by  the  teftacor  himfelf  as  can  be.  Cafes  in  Kqu^ln  Ld.  Tal^t  stime 
24,  25,  26.  Pafch.  1733. 

*  See  remainder  (X.) 

29.  Where  the  ufe  of  goods  is  given  to  one  for  life,  the  cefty 
que  ufe  for  life  mwfifign  an  invenUry  expreffmg  that  he  is  intitUdto 
thefe  thingsy^r  Uft^  and  that  afterwards  they  belong  to  the  perfon  in 
rhnaindfr.    3  Wms's  Rep,  336.  Mich,  1734.  Slanning  v.  Style  & 


(G.  c)    Of  Money  with  Remainder. 

t*  ^U[  ONE  Y  cannot  be  entailed.  So  200 L  fecured  by  an  aiH^ 
^^  nuity  hy  way  of  mortgage^  mortgagee  entails  the  annuity, 
remainder  oyer  by  vinll  and  dies.  Mortgagor  pays  the  200I.  to 
the  executor,  Executor  Jhall  pay  the  200  L  to  the  devifee  and  not; 
keep  it  and  pay  the  intereft  as  the  annuity  was  limited.  C(^^n. 
Rep.  129.  15  Car,  i.  Wyardv.  Worfel 

2.  J.  devifed  500/.  to  his  daughter  and  ifjhe  die  before  thirty  year ^ 
rf  age  unmarried  then  to  be  divided  between  three;  fhe  does  re- 
ceive the  money,  and  dies  before  that  time.  And  refolved  that  the 
money  fhould  be  divided,  and  her  executor  chargeable,  as  poflcfTed 
in  truft  for  the  devifees  in  remainder^  ^  Freem.  Rep.  137.  pi.  172, 
Anon. 

3.  Money  devifed  to  A.  for  life^  and  ^fter  to  her  chiU^eny^znd  if 
they  have  no  iffue  remainder  over^  the  remainder  tending  to  a  pertx;- 
tuity  is  void.     2  Ch.  R.  65.  23  Car.  2.  Bqucher  v.  Antram. 

4.  Portion  and  intereft  deviled  on  contingency  pf  4e9th  or  marriage^ 
decreed  to  be  paid  into  court  for  the  benefit  of  die  haeres  faftus  in 
cafe  of  the  devifee's  death  who  was  the  heir  at  law,  faving  only 
that  £he  was  a  pofthumous  born  child.  2  Ch.  Rep.  148.  70  Car.  2* 
Bgurn  v.  Tynt. 

*  5.  A  devife  of  lOO  /.  to  J.  S.  at  the  age  oftwenty^ons  yjtars  j  and 
if  J.  died  under  age^  then  J.  N,  and  A.  B.  to  have  the  lOoL  or  elfe 
thefurvivor  of  them.  A#  B.  and  J.  N.  die  both  in  the  life  of 
J.  b.  and  before  the  age  of  twenty-one  years,  and  theix  J«  S.  died 
tinder  the  age  of  twenty-one  years.  Tho  admioiftrator  of  J.  N. 
who  furvived  A.  B.  fued,  and  obtained  a  decree  for  lool.  for  though 
hj^  died  before  the  contingency  happened,  yet  his  adminiftradtor 
Ihould  have  it.     2  Vent.  347.  Trin,  32  Car.  2.  Anon., 

6..  A.  had  iiTue  three  daughter^  and  deyifed  to  his  th^ee  dayghters 
5^0  L  equally  to  be  divided  between  them^  that  is  to  fay,  i8pl.  a- 
|)4ece  \  but  y  ^^J  rf  them  die  without  a  child  her  part  to  go  to  the 

*  M  m  3  fuj-vivorsi 


452$ 


De&ife^ 


furuivors'y  ofte  of  the  daughters  married  B.and  before  thr  pordoii 
|jaid  fhe  died  without  iffue.  B.  had  a  decree  for  the  i8oI.  For  a 
fum  of  money  cannot  be  entailed.  2  Vent.  349.  Pafcb.  3*  GaTt  2« 
Broadburft  v.  Richardfon. 

7.  A.  by  will  in  writing  after  feveral  legacies  thereby  given  e>vc 
all  the  reft  and  refidue  of  her  eftate  unbequeathed,  which  conmled 
moftly  in  ready  money  to  be  put  forth  to  intereft  by  her  executors, 

r  4^3  ]  and  one  half  of  the  intereft  to  be  paid  to  B.  her  fifter  during  her 
life  and  the  other  half  to  C.  daughter  of  B.  and  C,  after  B's  de- 
ccrfe  to  hayeall  the  intereft  during  her  life,  and  if  B,  died  mthout 
ijfueiof  herbodyy^cn  the  principal  ofthe  refidue  fhould  be  equally  di- 
vided between  D.  and  E.  decreed  a  good  will  as  to  the  limitations, 
and  the  executors  to  accompt  accordingly.  2  Chan.  Rep,  4XPi 
3  Jac'  2.   Smith  v.  Fiftier. 

8.  Intereft  of  money  is  devifed  to  A.  for  life  and  if  he  dii  without 
iffuiy  then  the  principal  to  go  over  to  B.  it  is  a  goodf  remainder,  and 
decreed  the  money  to  go  according  to  the  will ;  but  with  this,  that 
in  cafe  there  (hould  be  ifTue  of  A«  fuch  iflue  fliouid  have  the  abfo« 
lute  and  intire  intereft  in  the  money.  2  Vern.  38  and  59,  Hill, 
and  Pafch.  1688.  Smith  v.  Clever  and  Farmer. 

ft  cii.  Prcc.  9-  A  remainder  or  devife  on  contingency  to  happen  within  the 
4^3.  S.C.     compafs  of  a  life  is  a  good  devife,  or  limitation  over^  even  of  a  per- 

fonalty  or  of  a  fum  of  money  or  chattie  perfonal.     Arg.  2  Venu 

760.  Trin.  17 18.  in  cafe  of  Pinbury  v.  Elkin. 
10  Mod.  I^'  A.  poffeffed  of  a  perfonal  eftate  of  the  value  of  33Jl.  h?v- 

441.  s.  C,    ing  a  wife  and  a  fifter,  but  no  fflue,  devifed  that  fuch  part' (f  his  ef" 

accordingly  and  the  heir s  of  her  body  and  made  his  wife  executrix;  thfe  wife 

bytheMaf-  married  and  died  living  her  hufband.  The  Matter  of  the  Rolls  laid, 

JS*'?^^^®     that  if  the  court  could  pick  out  the  meaning  of  tiiis  will  it  ought 

5  Gw.  ^"^    ^^  ^^^^  place,  and  that  it  is  now  eftabKftied  that  perfonal  things  or 

money  may.be  devifed  for  life,  remainder  over,  and  that  though  it 

1)e  true  that  the  wife  had  a  power  over  the  principal  fum  provided 

it  had  been  neceflhry,  yet  not  otherwifc,  fo  that  her  money  was  not 

a  gift  in  law  for  this  %vas  truft  moneys  and  direfted  that  the  Matter 

inquire  how  much  had  been  applied  for  the  wifc*s  fubfiftence,  and 

the  hufband  to  account  for  the  refidue.   Wms*s  Rep.  651.  pi.  iSj, 

Trin.  1720.  Upwell  v.  Halfey. ' 

A.  devifed         II-  Money  limited  zkcr  z  dyirfg  without  j^^  generally  is  void^ 

portions       but  if  it  be  after  a  dying  without  iffue  then  living  is  good*     Gibb. 

to  B.  and     ^8  ^j.;^^  ^  j^  .  Q^^^  2.  Green  v:  Rod. 

D. and  E.  j 

pay.2LU  at  their  refpedlivc  ages,  of  ixLfpfy'one  or  nutrriagtf  wid  if  any  of  them  <i*<i  ^tfore  the  ttms  of 
paymen!  or  ivithout  ijjue,  then  hi';  or  llieir  portiotf  to  go  to  the  farvh-o*^  orjurt/iior  and  his  beir?.  Th^ 
M;ifler  cf  the  Rolls  held  that  this  could  not  be  intended  s.  clfing  withoot  ilTae  ;enendly,  bat  <o  at 
the  furvivor>  ndighc  tnke,  which  muft  be  during  ^heu*. lives  and  fo  good.  CIi.  Prec.  518*  Pafcli. 
17 19.    Nichullsv.  Skinner. 

Butihid.  12,  J.  S.beirtgferfcdofareaIieftateanrfpofleffedofjBi7»iF<7«/Or- 

Cthat^upon  p^^^'^J^oci^  by  will  reciting  that  a  marriage  is  propofed  between 

15  Nov.  his  niece  A.  and  his  coufin  B.  de*v'tfts'to  irufhes  his  real  eftate  and 

1736.  upon  Bank  ftoclc,  and  money  in  Orphan  s  fiindj  and  the  produce  of  the 

c^^-^j  other     ^^"^^>  '^  ^^^J^  '^  ^^  ^^^^  ^^^  and  profits  to  A,  during  lifty  or  to' fitch 

pcrfm^ 


ferfpM  as  ike  hf  writing  Jhotdd  appoint^  with  or  tvith$ut  tie  ctrnfiM  of  caufcsupoa 
any  hujband\  but  if  fie  Jhould  tnarry  B.  then^  aft^r  the  deceafe  of  A*  \^^\  *""* 


a  re- 


/«  truji  for  B.  during  life,  and  after  his  deceafe  in  truji  for  the  firfl  ftrcncc  wa$ 
and  other  Jon%  fuucjfruely  of  A.  and  B.  and  tbetr  heirs  male ;  and  for  J™^*  f°  ^^* 
fc;fl;rf  £/7«^i  ^^«'  ^«  truft  for  the  daughters  of  A*  and  JB,  equally  to  be  g  |**for 
divided  between  thera,  and  for  want  of  ijfue  of  that  marriage^  ih  truft  their  opl. 


wife  Jhould  he  enftint  of  that  Jhould  attain  the  age  of  twenty-one^  and  ^^  ^^^*^s, 
to  the  heirsy  jxecutors^  ^c.  of  Juch  child  or  children  equally  to  be  i-[[e"limU 
divided  between  them^  as  they  Jhould  refpe^ively  attain  the  •  age  of  uiions  as 
twenty^one  years ;  and  if  no  fuch  child  attain  that  age^  then  to  hts  ^^^c  ta 
own  right  heirs  j  but  if  A,  Jhould  not  marry  B.  then  in  *  truJi  after  ^^^^^^^^ 
her  deceaje  for  Cfor  life^  remainder  to  the  child  arid  children  of  D.   jren  of  D. 
\x\  iw^Tii^and  if  none  attain  the  age  of  twenty 'One^  then  to  his  oion  would  be 
right  heirs;  and  devifed  the  reftdue  of  his  ready  money  ^  plate^  tsfc.  Andth"^^ 
mortgages y  ^c.  and  all  other  his  eflates^  real  and  perfonal  to  A*  andCL  <teiiycr^d  ' 
equally  to  be  divided  between  them^  their  heirs^  executor Sy  &c»  and  tb^ir  op«* 
made  C.  and  A.  joint-refduary-legateesy  and  PT.  2^.  and  IF.  R.  ex^  ^Xscafe 
ecutorsj  and  died.     A.  and  B.  intermarried}  B.  died  without  ifTue;  basbappea. 
C,  married  and  died  without  ifTue^  A.  died  without  illue,  havkig  ed[bytho 
made  her  willi  and-appoLnted  an  executor  ;  D,  died  before  A,  leav-  P^^^^^J* 
ing  iffue  two  fons,  E.  and  F,  above  twenty-one  years  of  age  ^  E,  |hcm  wUlw 
died  before  A.  inteilate,  leaving  G.  a  daughter  an  infant  now  liv-  out  iffuc] 
ing;  F.  is  aJfo  living;  the  Orphan's  Fund  and  Bank.  Stock  wer^  tiiciimiu- 
not  transferred  but  remain  «s  at  the  teftator's  death.     Upon  hearing  tcrra*for 
this  caufe  22  Nov.  173^$  Ld.  C.  King  held  the  limitations  after  the  years  in  th« 
eftate  tail  void,  and  difmiffed  the  Bill.  Cafes  in  Equ.  in  Ld,  Talbot's  J;^^**^^'^ 
time  55,    Sabbarton  v.  Sabbartori.  -•       have  bwa 

good. 

n-454] 

(H.  e)     Perfonal    and  Real    Eftate  jointly  with 

Remainder. 

I.     A  N  eftate  with  the  furniture  of  the  houfe  is  limited  to  A.  and  The  words 
^  fuch  heirs  of  her  body  *as  Jhould  be  living  at  her  deaths  and  ^^^^{^^]^!l^ 
for  default  of  fucn,  remainder  over;  per  Cur*.. this  makes  eftate  not  as  to  the 
tail  in  the  land,  and  the  goods  difpofed  in  the  fame  claufe  muft  go  ^^"^  *^« 
in  the  fame  manner,  and,  confequently  the  abfolute  property  is  in  ^^  words  of 
the  firft  devifee,  and  no  remainder  of  goods  after  an  eftate  tail  is  limitation, 
good.     2  Vcrn.  325.  pi  314.  Mich.  1695.     Richards  v.  Lady  ainiinkem 
Wvenny.  ^'J^^^ 

goods  to  be  only  words  of  defignation  of  the  perfoa  intending  to  take  tlie  goods.     2  Vcrn,  325. 
S.  C— S.  C.  cttcd  Glbh.  310.  5  Geo.  2.  and  fays,  that  upon  the  authority  of  the  above  cale  it  wai 
fo  determined  in  June  1730  in  the  Court  of  Exchequer  in  the  cafe  of  Williams  v.  Tomkuib. 
And.  Ibid.  514,  511.  Tria.  5  Geo.  a.  in  Cgnc.  in  cafe  of  the  Anorney  General  on  behalf  ui  the 
Goldfmith's  Company  of  lK)nUop  Vt  HalU    S.  P.  decreed  accordingly. 

M  m  4  ^.  A. 


45#  Dettlfe. 

Wms's  *•  A.  having  by  his  will  given  fome  legacies,  deviftd  alt  the  ttfi 

Kep.  190.  ^w<i  refidue  §f  his  real  andpeffenal  ieftaU  to  B.  and  the  heirs  male  vf 

^ons  no"'  ^"       "^^  remainder  to  B.  and  the  heirs  male  of  hfs  bodyy^  with  like 

land  or  remainders  over,  fome  part  of  the  peribnal  eftate  being  government 

real  eilatey  fecurities,  was  dire£bd  by  the  will  to  be  veiled  in  a  purchafe  of  land 

but  only  ^^  ^^  fetded  in  the  feme  manner,  but  as  to  the  refidue  of  the  per- 

ment  feco-  fo^^  eftate  no  further  notice  was  taken  of  it  than  in  the  de^ife  above 

ritydireaed  mentioned  of  all  the  reft  and  refidue  of  his  real  and  perfonal  eftate, 

**^ft*^d"^'  which  refidue  amounted  to  14  or  15000 1.    It  was  agreed  by  the 

hnd^s  and  counfel  of  both  fides,  that  all  that  refidue  invefted  in  B.  could  not 

fettled  as  bear  any  further  limitation.    Ch«  Free*  421.  Mich.  i/iS*     Seale 

there,  and     ^^  geale. 

bequeatned 

all  (he  refl  of  his  perfonal  eftate  to  B.  and  the  heirs  male  of  his  body,  remainder  over  in  the  fame 

manner,  and  that  Ld.  Cowper  faid>  it  was  pUia  that  Che  perfonal  eftate  could  not  be  intailed,  but 

3.  A.  devifes  and  bequeaths  all  his  real  and  peribnal  efiate  to  his^ 

njutfe^  provided  if  Ihe  die  without  iffue  by  A.  80  /.  Jhall  remain  to  B. 

\  Ltt\  ^fi^^  ^^^  deceafe.     B.  died  in  the  life  of  the  wife.    Adjudged  a  good* 

L  #;ii  i  legacy,  and  decreed  with  intcreft  and  cofts.     2  Vern.  758.  Trin. 

1719.     Pmbury  V.  Elkin.  ....,,. 

S.CWros's  4.  A.  devifed  his  real  and  perfonal  eftate  f^  ir]r^^«rrVtf»^A//rx, 
Kfcp.  700,  Qfi^  ip^iy^  heirsy  executors^  and  admini/trators ;  one  of  the.  daugh-" 
17^1  ^ut*  *^^  died.*  Decreed  that  her  fhare  fhall  go  in  the  fame  man- 
Hated  difFc-  ner  as  a  real  eftate  to  the  furviving  daughter.  Ch.  Prec.  567. 
rentiy ;  and  Trin.  1721.    Per  Ld.  Chancellor  cites  it  as  the  cafe  of  BarkweH 


ift  a  note        ^^  jy^^ 


there  701. 

it  is  faid,  that  this  report  in  Cb.  Prec.  567.  is  not  warranted  by  the  regUler-book.    Bagwell 
t.  Dry.  .•'•.*... 

« 

5.  A.  gave  the  intereft  of  ^00  L  to  B.for  life^  and  then  to  hisfirft 
fi^'i  payable  to  him  until  0.1  ^  and  then  he  to  receive  the  principal fum. 
But  iffuch  eldeji  fin  die  before  21,  then  to.  the  %dy  ^c.  fon  in  like 
manner  ^  and  fo  devifed  another  460 1.  to  C*  arid  his  firft,  &c.  fon  ia 
liJcQ  manner  j  bt(t  if  either  B*  or  &  die  without  ijfuey  his  Jhare  to  g9 
h'teflator^s  right  heirs \  and  A.  made  Sis  viifc  executor.  TTif 
Mafter  of  the  Rolls  decreed,  that  in  cafe  of  B.  aiid  C's  death  with* 
out  iflue  living  at  their  death,  that  the  (hare  of  him  or  them  fo  dying 
fliould  belong  to  A's  right  heirs,  and  not  his  execut/ixj.  but  tbiat  if 
they  (hould  die  leaving  iffue,  and  fuch  iffue  die  before  21,  tiien  thole 
ibares  fhould  fink  Into  the  reficluum  of  teftator's  perfonal  eftate» 
Upon  appeal  to  Ld.  C.  MaccsleiSeld,  he  took  a  difierence  between 
a  limitation  of  a  truft  of  a  term  fo  as  that  all  power  of  alienation 
might  be  retrained,  and  perpetuity  introduced,  and  a  limitation  of. 
a  trufl  of  money  which  may  be  fubjeft  to  more  remote  contingen-! 
ties  ;  fdr  he  th[ought'a  bond  to  pay  money  on  death  of  A.  wi£out 
Jffue  of  his  body  good,  and  the  fame  of  a  truft  of  money  fo  limited.* 
However,"  that  this  cafe  muft'be  underjiood  of  a  dying  without  ijfuio^ 
then  living*,  but  whether  in  caf^e  of  the  death  of  B.  or  C.  without 
iflUe  then  living,  it  fhould  go  to  the  prefent  or  to  the  then  right 
heir  of  A.  his  lordfhip  would  not  then  determine*  Wms's  Rep«' 
745.Mich.  I7;ii.    PleydeU  v.  Pleydell,^    -  *      ^ 


.  k* 


6«  A.  havbg  tiiree  fifters,  B.  C.  and  D.  'gave  \j  Us  nt^  mr 
9897^  £^A/j  rw/  and  perfmal  eft  ate  to  S.  <i»^  ftJ^f  hiirs  rf  btr  hodf 
^d  for  want  of  fuch  heirs,  then  after^her  death  to  the  children  of 
C-  and  for  the  other  moitty  to  B,for  lifty  remainder  to  the  heirs  of  her 
bodyy  remainder  over.  The  firft  limitation  was  held  void,  but  the 
fecond  was  (leld  eood,  thoueh  there  was  no  other  diffeFe^ce  ^ac^ 
that  in  the  Ibcpnd  the  deviie  was  to  the  filler  exprefsly  for  fjife^ 
Arg.  Gibb.  321.  cites  it  as  a  cafe  heard  March  iQth,  lyao,  in  Dqnu 
Proc.  between  Stratton  and  Paine. 

7.  A.  feifed  in  fee,  and  alfo  pofleiTed  of  a  leafe  for  21  years  in 
t]ie  pofleffion  of  B.  and  C.  devifed  all  his  lands^  {ffr.  whid  he  the» 
flood  feifed  or  poffejjed  of^  or  any  ways  interefted  in^  and  which  were  in 
the  pojfejjion  ofB*  and  C.  to  m.  his  wife  fir  life^  remainder  to  y.  AI 
in  taiij  remainder  to  IV*  R.for  life^  remainder  to  trujiees  tofrtfervt 
contingent  remainders^  ^c.  remainder  over.  The  freehold  and 
leafehold  lav  fo  intermixed,  and  had  been  ia  long  enjoyed  together 
that  it  would  be  very  difficult  to  diftinguiih  them  ;  Ld*  C*  King 
thought  the  words  Tfeifed,  poiTeiTedyOr  anyways  interefted  in)  very 
ftrong  and  diftinguifhed  this  cafe  from  that  of  Rose  v.  Ba&tlet, 
and  thought  the  leafehold  premiiTes  ought  to  pais  by  this  will,  a 
Wms'sRep.  456^  Pafch.  172SU     Addis  v.  Clement. 

8.  Item^  I  give  and  bequeath  all  my  real  and  perfooal  eftate  ta 
myfon  Francis  Halfy  and  to  the.  heirs  of  his  body  to  his  and  their  ufe^ 
t$  be  paid  to  him  in  three  years  e^er  my  deaths  and  during  the  timd  % 
f^ake  Sir  %  N.  my  executor  of  this  my  willy  and  after  the  (aid  three 

years  expn-ed,  /  do  appoint  that  mv  fion  F^fhall  he  my  executor^  and  if  T  456  1 
myfaidfon  F,fhall  die^  leaving  no  heirs  of  his  body  livings  then  I  give 
and  beaueathy^  much  of  my  faid  real  and  perfonal  efiati  as  my  faid 
fimfhall  be  poffeffed  of  at  his  death  to  the  Goldfinitbs  Company  tn 
liondon  in  tnin  for  feveral  charitable  ufes  mentioned  in  the  will ; 
but  my  will  is  that  the  company  Jhall  not  give,  myfaidfon  anydijiur^ 
bance  during  his  life*  The  teftator  dies,  F.  the  (on,  after  three  years, 
takes  the  execution  of  the  faid  will,  fuflFers  a  recovery  of  the  real 
eftate  and  dtes  without  iflue,  leaving  his  wife  executrix.  Kin^ 
Chancellor,  the  Mafter  of  the.  Rolls,  and  Reynolds  Chief  Baron 
yere  unanimous  that  the  limitation  over  was  void,  a3  die  afffolute 
ifwn$rfhip  had  been  given  to  F.  the  fon,  for  it  is  to  hini  a^d  the  heirs 
male  x>f  his  body,  and  the  company  are  to  have  no  more  than  he 
iha&'bave  left  uiupent,  and  therefore  he  had  a  power  ta  di4>ofe  of 
die  wbol^  which  power  was  not  exprefsly  given^him,  but  it  refi^lted 
from  his  intereft.  The  words  that  dve  an  eftate  tail  In  the  laad 
muft'  'transfer  the  indre  property,  ot  the  perlbnal  eftate,  axxd  then; 
nothing  remains  to  be  given  over,  and  difmilTed  the  bill* 
Gibb.  3T4'i|}o  ^21.  Trin.  5  Gea  2.  Attorney  General  and  Gold- 
licniths  Company  y*  Hall. 

9.  Teftator  de^vifed  a  term  for  years  and  all  his  perfonal  ejlatt 
tp  A*  aninfanty  and  if  4*  died  during  his  infancy^  ana  his  mother 
jhould  die  without  any  other  childj  then  to  B.  A.  died  during  his. 
infancy,  though  the  wife  was  living  and  might  have  a  child;  yet 
the  couit  aided  B.  the  devifee  ovec^  by  directing  an  account  and 

*  '  difcovery 


•         » 

diicoyery  of  tl|qfeft^«  in  orde^  to  fecore  it  in  cafe  die  contingencf 
fliguld  happen.    3  Wma's  Rep.  300.  Trin.  1734.    Studholme  v.. 

HQdgion  ^al\  ^ 


(L  e.)     Reilrl<3:ions  from  Alienations. 
And  the  EfFedt  thereof* 

X*  T\EVIS£  to  A.  till  B.  fhould  come  to  theaee  of  22  years,. 
•^^  then  the  remainder  of  the  part  to  C.  and  u»  upon  condi- 
tion, that  if  any  <f  his  faid  fons^  before  B.  Jhall  come  to  the  age  of  2Z 
years^Jhall  go  about  to  makefak  o/anypart^  i^c.  he  Jhall  for  ever  loft 
the  lands^  and  the  fame  Jhall  remain  over^  &c.  C.  leafed  for  60  years, 
and  fo  from  60  years  to  60,  rdi^ving  no  rent,  fuch  leafe  is  a  fide 
within  the  intent  of  the  will.  2  Le.  82.  pL  no.  Mich.  29  £liz« 
B,  R.  Large's  cafe. 

2*  A.  has  two  fons,  B.  and  C.  A«  devifed  land  to  B.  in  tail,  and 
o^er  lands  to  C.  in  fee,  provided  if  anv  of  his  Tons  or  any  of  their 
ifliies  do  alien  or  demife  any  of  the  lands  before  any  of  them  comes 
to  the  age  of  30  years,  that  then  the  other  JhaU  have  the  efiatey  and 
ddbs^not  limit  vAizt  eftatet  One  of  the  fons  makes  a  leafe  for  years 
before^tlich  age,  the  other  enters,  and  before  he  comes  to  30  years 
he  aliens  that  tart  into  which  he  made  entry ^  and  the  other  brother, 
being  the  eldeilr,  enters  \  per  Cur.  this  is  a  limitation,  and  upon  fuch 
an  alienation  the  lands  is  difcharged  of  all  limibitfons.  Owen  55, 
HUl.  30  Eliz.    Spittle  v.  Davis* 

3»  Lands  were  devifed  to  B.  and  C.  and  if  either  of  them  §r 

their  heirs  do  fell  tbejamej  the  gift  of  it  JhaU  be  void  and  it  JhaU 

return  to  the  heir*     This  is  a  void  condition,  being  annexed  to 

a  fee.    Cro.  £•  744.  pl«  22.  HilL  42  Eliz.  B.  R.    Shailard  y^ 

Baker. 

r  T       4.  Devife  to  A.  in  tail,  proviso  if  A.  Jhall  attempt  to  dUuy  then 

L  457  J  immediately  his  eftate  ihall  ceafe  and  another  (haQ  enter,    A.  made 

S.  P.     °  '  fi^ffinent^  he  in  remainder  entered ;  per  Cur.  the  condition  is  void» 

for  a  man  cannot  be  retrained  from  an  attempt  to  alien,  for,  non 

conftat  what  fball  be  judged  an  attempt,  and  how  can  it  be  tried? 

and  when  the  exprefs  words  are  fo,.  there  Audi  not  be  made  another 

fij^rt  of  conftni&ion  than  the  will  imports ;  and  fo  the  judgment 

given  in  the  grand  feffions  for  the  feoffee  againfi  him  in  remain* 

der  was  affirmed*    Vent.  32 1»  Mich»   29  Car.  2«  B»  R.  Pierce 

Vw  Winne. 

Jo.  t;^.  *  5.  A.  devifed  land  after  his  death  without  ifEie  male  to  B.  in  tail 

s.  c.  of       male,  until  he  or  they  make  any  afts  to  alter  or  difeontinui  this  efiate 

«;«/•  ,♦.     taiL  and  then  to  C.  and  the  heirs  male  of  his  body,  with  feveral  re- 

ports,  that    mainders  over.     Devifor  dies  without  lUue.  B.  enters.  C  dies^ 

jiidginent     leaving  iiTue  D.  B.  levies  a  fine.  D.  enters.  Refolved  the  rematn- 

p^I-See '      ^r  to  ^'  ^^^^  '^*  contingent  but  an  immediate  devife ;  becaufe^ 

Siivii  76.     (hould  it  be  a  contingent,  the  d^ifor's  intent  would  be  deftroved^ 

which 


which  wai^  diat  every  one  fiirceffiv«l]r  ihbuld  ei^of  the  knd,  and  Serjeant 
judgment  for  D.  Raynu  429^  HiQ«  32  &  33  Car,  2%  B«  R*  cites  RudhaU's 
the  cafe  of  Eoy, v.  Hind,  !lL/i  **£ 

Rudcfal  V.  Millar.— -—-Mo.  212.  S.  C. 

6.  Devife  t$  -d^fir  lifi^  renuindir  U  hir firJIfon^Mnd  tit  hfirs  of.  Poilcx.ejr* 
thi  body  offuchfirfifon^  c^c.  andfor4efauU  u  B.  bfc.    Before  fca|>  If^'^;^^ 
ing  and  publifhing}  this  memorandum  was  made^  yiz.  mtmoraTtdtimy  405.  adjor. 
voy  will  and  meaning  is^  that  AJball  not  alien  the  lands  gin^n^to  bee  natur.  But 
ffofin.  the  heirs  rmde  of  her  hody^^  &c.  but  to  remma  upon,  ddkult  q&  jj^^u^^ed^ 
fuch  ifTue  to  B.  and  the  heirs  male  of  his  body  to  be  begotten^  accords  that  it  was 
ing  to  the  triue  intent  and  meaning  o£  this  my  will.    This*  memo-  aa^Ant^. 
r^ndum  is  rather  like  a  provifo  than  habendum  in  a.de^dt  and  make^  ^'  ^^ 
m_  alteration  in  the  limitation^  and  in  that  it  is  clears  it  is  a  general  tor  intent^ 
t^JL  3  Mod.'^Si,  Pafch.  i  Jac.  2.  B.  R.  Friendnr.  Bcax^faien  fo,other- 

.  wife  he 
would  not  have  thought  that  (he  had  power  to  alien.  ■  The  words  in  the  tnemorandam 
s^ne  reported  the  fame  in  Pellexfen  as  here ;  but  in  Skin.  24.0.  S.  C»  tl>ef  are,  that'  A.  (hall  ncc 
ali^n  the  lands  given  co  hen,  hut  thai  they  /hall  b<  ia,htr  heirs  maleXf  a^f(fr,inanei  ^ffrcbUfuCf  to  B,  &a 
s|n^  adjudged  for  a  grand  daughter  of  a  ton  againft  B.  tiie  words. (heirs  male)  in  the  memoraao 
dum  being  to  be  conttmed  heijrs  male  arcorcling  to  the  intent  and  meaning  of  his  will. 
• '     •       •  .    •  •  .    •     .  ■  " 

7*  A.  devifed  all  the  reft  of  his  perfonal  eftate  by  leafes  in:trufty 
or  otherwife,  to  his  three  nephews  A.  fi.  and  C.  and-makes  thcem 
executors,  aqd  willS)  that  they  fliali  give  bond  to^each  other^  that  x)| 
cafe  either  die  without  iiTue  of  his  body,  to  leave  at  their  death  all  the 
bid  chatdes  and  p^rfonal^Jiate  to  thefurvivors  and  farvivor  o£  them  i 
and  the  bill  was  to  have  the  iaid  bonds  given,  but  was  diiinified^ 
being  an  attempt  to  intail  a  perfonalty*  Abr.  Equ*  Cafes  207, 
TriiL  1703.    Williams  v.  Williams, 


(K,  e)     Sale  of  Lands  good,  where  made  by  ^xe-  [  458  J 

cutors. 

X.    A  '   devifes  his  land  to  be  (bid  by  his  wife,  whom  he  makes  I 

^  •  executor.     She  afterwards  mftmes,  and  fells  it  to  herfecond 

hujband'y  and'adjudged  a  good  fale,    PI,  C.  414.  cites  10  H.  7.  20* 

Br.  Executors  175. 

2.  The  authority  of  the  executors  to  fell  cannot  be  impaired,  or  Nor  by  any 

frujlrated  by  any  mefnc  ad  of  the  heir  or  other  perlbn,a3  by  feoff-  J^n^^for^ 

ment  by  the  heir,  or  by  his  being  difieifed  by  a  ftran^er.    'Kelw.  40.  if  njcy  r*. 

b.  pi.  4.  Mich.  17  H.  7'  fays  it  was  adjudged  by  aS  the  juftices  of  Uajeto  tbs 

England.  *'"''  y*^5  *^- 

r   6**^*"J  tcrwavds 

they  may  felL    See  Co.  Litt.  265.  b« 

Sy  By  the  ftatute  21  H.%.  it  is  provided^  that  where  lands  are  Albeit  the 
.    led  to  he  fold  by  executor s^  that  though  part  of  them  refiifedy  the  re^  lc««r  of 

where  executors  have  a  power  to  fell ;  yet  being  a  beneficial  law>  it  is  by  conftruftioa  extended 
where  lands  are  devifed  to  executors  ro  be  fold  ;  yet  in  neither  of  thefe  cafes  albeit  one  refufe, 
can  the  other  make  fale  io  bim  that  refufed^  becaufe  he  is  party  and  privy  to  the  laft  will  and  re- 

inaifis  extctit^r  ftill.   Co.  Liu.  1 1 3.  a. 

» 


4S« 


Deiiifl^; 


4.  If  an  (he  ixicuton  fiUfiverally  die  lands  to  reireral  petibii% 
iuch  fale  which  is  moft  beneficial  to  the  te£kator  fhall  ftand  ixyi  take 
eiFed.  Per  Counfel.  Le.  60.  pL  78.  Pafch.  29  Eliz.  B.  R. 
Bonefiint  v.  Greenvil. 

5.  Devife  of  land  to  his  four  executors ;  and  further  willed,  tb4n 
his  ixecutors  Jhndd  fell  the  fame  U  A,  for  the  payment  rf  his  dehsj 
^the  faidA.  would  pay  fer  it  1300/.  at  fuch  a  day.  A.  did  not- 
pay  the  money  at  the  <£iy ;  one.  of  the  executors  refufed  adminif- 
tratioa ;  the  raier  three  entered  and  fold  ta  B.  Adjudged  that  the 
condition  for  the  manner  of  it  was  good*  Le.  6o«  fionefanC  v. 
Greenvill. 

3  l4e.  ri9.  -  6.  A«  feifed  of  lands  by  his  will  devifed,  that  his  executors  (hould 
pi.  T7I.S.C.  fgjX  his  lands,  and  died;  the  exuuters  levy  a  fine  thereof  to  one  F. 
^J^  *"*  taking  money  for  the  fame  of  /V  If  in  title  maae  by  ^  conufee  to 
the  luid  bv  me  fine,  it  be  a  good  plea  againfl  the  fine  to  b,y^  quod 
partes  ad  nnem  nihil  habuerunt,  was  the  queflion.  Anderfon  cpn- 
ceived  that  it  was ;  but  by  Windham  and  Periam,  upon  not  guilds 
the  conufee  mieht  help  himfelf  by  giving  the  fpecial  matter  \n 
evidence,  in  which  cafe  the  conufee  fhall  be  adjudged  in^  not  by 
the  fine^  but  by  the  devife*  Le.  31.  pi.  38.  Trin.  33  Eliz.  C.  B« 
.^non«. 

7.  A.  devifed  that  his  executors  fhall  fell  his  land ;  they  may  felt 

Sri  at  one  tinuy  and  part  at  another,  i  Rep.  173.  b.  (e.)  in 
igges's  cafe. 
Le.  31.  pi.  8.  If  by  the  cuftom  a  man  devifes  that  a  reveriion,  or  any  other; 
i?'^  C*  B.^  /Ai«^,  that  lies  in  grants  (hall  be  fold  by  the  executors,  they  may  fell 
by  Wind.'  the  Sime  without  deed-,  for  the  vendee  fhall  be  in  by  the  devifor,  and 
liara,  and      not  by  bis  executors.    Co.  Litt.  113.  a. .  ' 

cited  19  H. 

(.  ^3.  I  3  Le-  II9-  pi*  171*  Mich.  27  Eliz.  C.  B.  in  totidem  verbis;  [but  inftead  of  19  H.  €, 

^3.  cites  17  H-  6. 13.  which  feems  to  be  a  roi(take»  and  tliat  it  ihould  be  19  H.  6. 23.  b.  24*  a.  pK 
A7,    The  Lord  Salisbury's  cafe.] 

9.  On  a  bill  of  review  an  error  afEgned  was,  that  lands  were  de^ 
creed  to  be  fold  purfuant  to  the  will  for  payment  of  debts,  without 
giving  the  heir  a  day  tojhew  caufe  after  he  came  of  age.  Lord  Keeper 
[  459  J  c^oi^nn^  the  decree  i  for  the  lands  being  devifed  to  be  foI4 
for  payment  of  debts,  there  is  nothing  defcend^  to  the  heir,  and 
an  immediate  fale  inay  be  decreed  without  giving  a  day  to  iheMt 
caufe,  though  an  in^t^  but  if  he  had  been  decreed  to  bceve  joirud, 
in  the  conv^anfe^  there  he,mi^  have  had  a  day  after  he  came  oft(ge^ 
2^  Y<?rn<  ^%^^  pi.  391.  HUl.  t^ou    Cooke  v,  rarfons. 


(L.  ej    Sale« 
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,  (L.  c)     Sale* 

By  what  Executors,  Feoffees,  Truftecs,  &c«  novr, 

or  at  Common  Law. 

X.  T  P  a  man  makes  ^ferm  cwtri,  «r  a  mmh  profiffeiy  bis  executoTf 
'  '-  and  devijis  the  remainder  to  be  fold  by  tbemj  they  cannot  mak€ 
a  deed,  and  yet  their  (ale  is  good  without  deed,  without  any  attorn* 
ment;  nor  can  they  levy  a  fine;  the  reafon  Teems  to  be  mafinuch 
IS  when  tbefflle  is  made^  tt  fajfes  by  the  teftanunt^  and  not  by  the  file  i 
but  he  in  whom  it  is  vefted  by  die  iaie  cannot  grant  it  over  without 
deed  and  attornment ;  fo  note  a  diveriity,  fir.  Devife,  pi.  12.  citet 
19  ^.  6.  23. 

2.  And  Brook  lays  the  fame  law  feems  to  heefan  infant  executor 
as  of  a  feme  covert ;  and  it  feems  that  Newton  delivered  the  reiblu* 
tion  of  the  court;  for  this  matter  was  alleged  in  arreft  ofjudgment^ 
and  yet  the  plaintiff  recovered.    Ibid. 

3.  If  a  man  has  feoffees  feifed  to  his  ufe,  and  mBs  by  his  laft 
will«  that  they  fhall  fell  his  land,  and  dies,  the  feoffees  enfeoff  othera 
to  the  firft  ufe;  and  per  Kingfmill  ihe  fecond  feoffees  mxy  fell  hia 
land;  quaere;  for  15  H.  7.  1 1,  is  contrary.  Br.  Feoffments  al* 
Ufes,pL  12.  cites  14  H.  7.  33. 

4.  And  perTremaile  Juflice,  and  Reede  and  FineuxCh.  Juftices, 
if  a  man  declares  by  his  will,  that  his  feoffees  Jhall  alien  to  y.  S,  and 
he  dies,  and  they  make  a  feoffment  over,  the  fecond feoffees  may  alien 
to  J.  S.  for  diere  is  in  manner  a  ufe  in  J.  S.  Br.  Feoffments  al. 
Ules,pl.  12.  cites  14  H.  7.  33.  and  15  H.  7.  11. 

5*  Ua  will  be  that  his  land  in  feoffment  fhall  be  fold,  and  does 
not  fay  by  whom,  now  the  executor  fbdl  fell  it,  and  not  the  feoffees; 
per  Reede,  Tremaile  and  Frowick,  which  Fineux  in  manner  af- 
firmed. Br.  Feofinients  al.  Ufes,  pi.  12.  cites  14  H.  7.  ^3.  and  15 
H.  7.  II. 

6.  If  a  man  wills  that  his  executors  fhall  fell  his  lands,  and  diflrj« 
bate  the  profits  coming  thereof  for  his  foul,  and  they  prove  the  will,, 
and  tnah  their  executors^  and  die  before  they  fell  \  the  executors  fhall 
fell  the  fame ;  but  if  they  make  no  executors,  their  adminiflrator« 
ihaH  not  fell,  for  want  of  privity,  for  the  &le  is  a  thing  of  truft,  &c. 
Perk.  S.  549. 

7;  If  a  mzn  wills  that  J.  S.  his  now  executor  Jhall  fell  his  land,  the 
executors  of  %  S.  Jhall  not  fell  thefame^  becaufe  it  a^ears  by  the  words 
iff  the  willy  that  no  other  Jhall  fell  \  and  always  he  mall  fell,  in  whom 
confidence  and  trufl  is  repofed.  And  therefore  if  a  man  wills  that 
J.  S.  Mayor  of  London  fhall  fell,  &c.  And  J.  S.  is  Mayor  of 
liondon  at  the  time,  and  before  the  fale  another  man  is  chofen 
Mayor,  in  this  cafe  J.  S.  fhall  fell  and  not  the  new  Mayor,  and  fo  it 
S8  in  the  like  (^es>  &c.  Fe^k.  S.  552. 

(M.  e)  What 
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(M.  c)     What  Words  give  a  Power  to  fell  Lands^ 


I*    A      Devifed  land  to  be  fold  by  her  executors^  and  In  their  dtfmtSt 
•^^  by  the  executors  ofier  executors^  [*^i]  by  four  parifihn^ 


word 

pleats  the      iTs  of  tbe'tarijh  rf  S.    It  fcems  diat  thofe  words '(by 'four  pa- 
fenfe  is  left  liAiioners)  are  void  idx  die  uficertsunty.    Br*  Deviie,  pU  ro.  cites 

out  in  all       .^^  IT    «*    vA 

the  editions  49  *"  3»  'O- 

of  Br.  bat  it  it  in  the  year-boftk  1  and  it  was  Ifabel  Gooddiea|>'s  cafe. 

2.  A  man  may  declare  his  will  that  J.  S.  who  is  not  feofiee  nor 
executor  to  him  iball  alien  his  land.  Br,  Teftament,  pi.  22.  cites 
»S  H.  7.  II. 

3.  If  a  man  makes  J.  S,  his  executor^  and  wills  that  a  montfiaU 
fell  his  land^  andjkall  diftribute  the  profit  thereof  for  hisfouly  the  moidc 
is  executor  to  tUs  purpoTe.   Perk.  S.  549. 

4«  When  a  man  devifes  his  lands  to  be  fold  by  bis  executors^  it  is  all 
one  as  if  he  had  devifed  his  lands  to  bis  executors  to  be  fi>ld| 
becaufe  by  devifing  the  lands  he  breaks  the  defcent.     Co.  Litti 

236*  «• 
5,  A*  has  twofons,  and  devifes  one  part  of  his  lands  to  the  eldeft 

and  his  heirS)  and  the  other  part  to  the  youngeft  and  his  heirs,  and 
if  both  die  without  ijfue^  UtiSBt  dien  it  fiall  be  fold  by  bis  execatorsyxad 
4ieSy  the  eldeft  dies  without  iffue*  Per  Hutton  executors  cannot  lell 
any  part  before  both  are  dead,  for  the  youngeft  hath  eilate  tail  in 
remainder  in  the  part  of  his  eldeft  brother.  HeL  90.  Pafch.  4  Car. 
C.  B.    Fortefcue  v.  Jobfon.  ^ 

Jo.  317.  re-  6.  A.  devifed  lands  to  M.  his  wife  for  lifej  and  willed  that  if  it 
thCl^lr  >**«'</«^>  andjufficiently  appear  that  M.Jhould  not  ^ndfufficient  to 
to  fell  was  p^  his  debtSy  and  to.  maintain  the  laid  M.  and  her  children,  tbenjbi 
a  condiiioH  /houldfell  the  land^  or  fo  much  as  with  the  perfonal  affets  wotddfatisfy 
and  there-  *"  ^^^^  ^^  maintain  her  and  her  children.  M.  afterwards  fdd 
fore  the  the  land  to  J.  S.  who  being  fued  for  the  land,  pleaded  that  at  fuoh 
perform-  a  time  it  fufficiendy  appeared  to  M.  that  the  perfonal  ailets  were 
fcTv*  bcen^  "^^  fufficient,  and  therefore  ihe  by  indenture  inroUed,  bargainod 
fuf&cientiy  ^^d  fold  the  land  to  him  and  his  heirs,  and  fo  was  feifed  in  fee  by 
averred^  and  the  ftatutc  of  ufcSj  and  that  the  heir  at  law  of  A,  releafed  to  y.  S.  and 
^he^whoic^  A«  A^Vj,  .  Adjudged  that  the  value  of  the  perfonal  eftate  (hould 
That  for  have  been  fhewn,  and  what  was  the  amount  of  the  debts,  and  the 
want  there,  value  ^land  fold,  fo  as  it  might  appear  to  the  court  that  Jhe  had  cauft 
^^'^not^u-  '^  Z*^  ^^^  whoU  landy  her  audiority  being  only  to  fell  fo  much  as 
thorized,  *  ihould  be  fufficient,.  and  the  authority  being  by  the  will,  and  he 
and  fo  only  pleading  afaU  by  indeMure  of  bargain  and  fate  inrolledy  and  that  by 
her  eftate  virtue  thereof  and  of  the  27  H.  8.  rfufesj  he  was  feifed  of  the  revet'' 
fed,  and^* "  fi^^  ^^  not  good.  For  if  theyiZf  is  good  by  the  willy  he  is  not  in  by  the 
that  the  Jlatute  h\iX.  by  the  deviie.  Cro.  C.  335.  pL  2i.  Mich*  9  Car* 
reUafn  wi     fi,  R.    Dij^e  v.  Ricks. 

9nly  toJ,S.' 

barely t  and  "ot  faying  to  bis  bdrSf  fo  that  J.  S*  by  levying  a  fine  afterwards  committed  a  forfeitore^ 
and  tlie  heir  at  law  Of  A.  being  dead,  che  entry  of  his  heir  wat  lawful.    That  if  the  fale  had  been 

good 
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goo^  by  the  performing  the  condition  preccdent|  the  cflate  of  M.  for  life  ftad  palTed  by  way  of 
bai^oin  and  fale,  and  the  reverfion  in  fee  by  the  power  in  the  will ;  and  fe  though  two  juftices 

'thoaght  chapieadtog  not  good*  yet  Jooes  }.  thought  it  was  gqod  enoqgfa  reddendo  fuigula  fingulis  s 

•but  ihaftot  made  nothing  one  way  or  other. 

•  7.  Portions  dQvikd  out  of  Iznds  payable  at  prefixed  daySyvMch  *Vcnt^57, 
the  profits  or  rents  of  the  prcmifles  will  not  do,  amottnts  to  a  tJ^Q^^^' 
deviie  to  fell.  Chan.  Cafes  179.  cites  HilU  16  Car.  i.     Hugh^  Chao.Oai^ 

V.  Collis,  *  176.  Trin. 

«  12  Car.  A. 

in  cafe  of  Backhoufe  v*  Wells. 

8.  If  lands  be  devifed  for  payment  of  debtSy  the  executor  may  s.  P.  and  if 
fell  though  authority  be  not  (pecially  given  them,  but  otheiVife  «»«<''«,the 
if  fuch  devife  had  h^tnfor^  legacies  only^  or  for  raiftng  portions^  feufL"^^ 
&c.  in  fuch  cafe  there  had  been  no  remedy  but  in  Chancery  p^,  150!^'^** 
againft  the  heir.      Keb.  14.  pL  37.   Pafch.    13  Car.  ?.   B.  R.  Pafch.  a» 

Anon.  Elk.MiU«r 

V.  Moor*w« 
■■ilLelief  in  cafe  of  legacies  denied  in  Cane,  but  the  purchafor  relieved  in  parlianfenty  and  tfte 
^heir  to  convey  Cb.  Rep.  28  ^  19  Car.  s.    Pic  v.  Pelham. 

*^  Decreed  to  be  fold  where  it  was  devifed  to  be  fold  for  payment  of  legaciei  only.    2  Cb.  Rep. 
301.  36  Car.  a.    Carvil  v.  Carvil. 

9.  Devife  to  raife  portions  out  of  the  profits  of  his  leafe-lands  Vom.  104. 
implies  a  fale.     I  Chan.  Cafes  240.  Mich.  26  Car.  2«     Cary  v.  Anon.  s.  p. 

^'^  if  the  words 

.are  out  of  the  anxual profits.  Per  counfel.  Ch.  Cafes  240.— And  in  this  cafe  Finch  K.  tdbk  a  dif- 
ference between  a  devife  of  the  profits  of  a  cbatt/e  kaje  and  oi frsibolditmds.  And  cited  it  as  do- 
creed  in  Ld.  Corbnry's  ^fe.  Ibid.  ■  3  Salk.  11^.  pL  7 r cites  S.  C.  "And  in  cafe  of  a  truft 
.  where  the  truilee  is  to  pay  debts,  legacies,  or  portions  out  of  the  annual  rents,  Ufues,  and  profits 
of  the  eftaoeyhe  cannot  ^ieB  or  fell  to  raife  the  money,  unlefs  it  is  to  be  paid  at  a  certain  prtfixtd 
tlmt;  and  if  the  annual  profits  will  not  do  it  within  that  time,  then  tniitee  may  fell ;  for  it  is 
within  the  intention  of  the  tnift.  3  Salk.  367.  pi.  2.  Anon.— — Vem.  104*  pi.  90.  Mich.  i68a. 
S.  P.  as  to  devifes,  but  fays  fuch  words  in  a  deed  executed  in  life  time^  wiU  in  neither  cafe  impower 
truilees  to  fell. 

* 

10.  Devife  of  lands  to  truftees  on  truft  out  of  the  rents  andpro^^ 
fits  to  pay  debts  and  legacies,  the  truftees  may  fell  the'  land 
itfelf.  2  Chan.  Cafes  205.  Mich.  26  Car.  2.  Lingon  v* 
Foley. 

'II.  Devife  of  legacies  to  be  paid  out  of  the  perjonal  ejlate^  and  if 
that  faU  fijorty  then  out. of  the  rents  ana  profits  of  the  reale&ztty  the 
truftees  were  decreed  to  fell,  &c.  and  to  pay  intereft  from  the  time 
the  legacies  became  due  and  payable. .  Fin.  Rep.  165.  Mich.  a6 
Car.  2.  in  cafe  of  Carew  v.  Carcw. 

12.  My  debts  and  legacies  being  fir/f  deduSledy  I  devife  all  my  eJiaU 
ioth  real  and  perfonal  to  J,  S»  This  amounts  to  a  devife  to  fell 
for  the  payment  of  debts.  Per  Ld.  Chanc.  And  it  was  {aid  in 
this  cafe  by  Mr.  SoUicitor  General,  that  a  tarol  declaration  is  fuf« 
'ficient  to  lubjed  lands  to  the  payment  of  debts,  where  a  man  faae 
but  an  equity  only.  Vem.  45.  pi.  45.  Pafch.  i682»  Newman.v. 
Johnfon. 

.13.  Devife  of  a  fuin  certain  to  be  raifed  out  of  the  profits  of 
lands ;  if  the  profits  will  not  raife  it  in  a  convenient  time  the  court 
will  decree  a  iale.  Verii.  256.  Mich.  1684.  Heycock  v.  Hey* 
tiock. 

>4.  A 


S4»  A*  ievitts  lands  U  B.  in  tail^  remainder  teC  and  gives  ha 
txecutor  fdwer  to  raife  out  of  his  eftate  500  U  for  bis  next  heir^  and 
dejires  htm  to  fee  his  dehts  paid  This  gives  the  executor  a  power 
to  fell  the  lands  t6  pay' the  debts.  2  Vern.  154*  Trin;  1696.  iti 
cafe  of  Wareham  y.  Brown. 
sV^m.429.       15.  Lands  were  devifed  to  truftees  to  let  and  fit j  and  out  of  the 

%!^^h  ^^^^  '^  ^^*  P^^  ^"^^  Wright  thefe  words  are  not  fufEcient  l# 
s.  p.*  docs  ground  a  decree  for  laie  upon ;  but  there  being  fubfequent  words, 
HOC  appear    that  after  his  dsbt^  and  legacies  paid^  it  Jhouldbe  to  the  trufteeSy  he 

held  that  they  wch^fuficient.     Ch.  Prec.  184.  pi.  152.  Hill.  1701. 

Cook  V-  Parfons.      ^^ 
•  Fin.  R.^        "xg.  Devife  that  hisexecutors  fliould  receive  the  rents  iffues  and 
gig^.Stubb^s  ^y^ji^y  j^^^ii  ^QQ  /  ji^Qj^i^  i,g  raifedi  and  after   payment  devifed  the 

Ch.  Cafes  usnd  to  his  fan.  Decreed  die  portion  to  be  raifed  with  intereft  and 
262.Fowles  cofts,  and  that  by  a  (kle,  and  the  *  heir  forthwith  tojoin^  thoii^  the 
T.^cen.      c&2Lte  would  Ijttle  more  than  anfwer  debts  aq^  the  500 1.     2Veni* 

[a6^  1  +^**  Pafch.  1701  Jackfon  v.  Farrand. 
^  J  17.  A.  having  term  for  21  years  in  the  print ing'-offcey  by  wffl'di- 
reSs  that  2000  /..  he  raifed  out  of  the  profits  for  his  daughter  and  her 
children^  and  made  5.  executor,  B.  mortgaged  the  term.  Decrecfd 
that  the  daughter  and  her  children  {hould  redeem,  or  be  foreclofed; 
for  per  Cur.  the  executor  of  a  teftamentary  eftate  has  power  over 
it  fo  as  to  alien  or  fell  as  he  fhall  judge  neceflary;  and  if  executor 
fells  in  prejudice  of  a  rcftduary  or  fpecifick  legatee^  they  may  have  their 
remedy  againft  the  executor,  but  not  follow  the  eftate  into  the 
hands  of  a  purchafor.  Ndte,  this  decree  was  afterwards  reverfed 
on  appeal  to  the  Houfe  of  Lords.  2  Vern.'  444.  Mich.  17034 
Humble  V.  Bill.  -  ^       . 


(N.  e)     Sale* 
Good  in  Refped  of  the  Manii«r* 

Sttppl,  to      ^*    A    Copyholder  in  fee  devifed  to  his  wife  for  life,  and  that  flic 

Co.  Com.  -^^  ihould  fell  the  reverfion  for  payment  of  his  debts,  and  after** 

Copyh.  «i*    ^ards  he  furrendered  to  the  ufe  of  his  wife  for  life  according  to  the 

s!  C.  ^^^^'    ^^^'  ^^^  deed*     Adjudged  that  (he  might  fell  his'  lands^  becaufe  in 

his  furrender  he  referred  to  his  will,  and  afterwards  {he  Jiirrendtred 

upon  condition  to  pay  11 L    This  was  held  to  be  a  good  iaie  ac* 

cording  to  the  wilL    Cro.  £«  68*   ph  t8«  Mich.  29  and  30  £Iia^ 

B.  R.    Bright  v.  Hubbard. 

a»  If  a  man  wills  that  his  executors  and  feoffees  Jhall fill  bis  land; 
and  the  executors  fill  without  the  feoffees  unto  one  man,  and  ihefaffeis 
without  the  executors  fell  unto  another  man,  ^niafterwareU  tbsi  oxe^ 
tutors  and  feoffm  fill  unto  a  third  msxi\  in  this  cafe  the  laft  ialc 
^  good,  ana  the  other  two  fales  are  not  good,  &c.    Perk.  S.  553. 


(0,e)    Salt 
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(O,  t)     Sale  of  Lands  good,  where  made  byfurviv^- 

ing  Executor,  Truftee,  &c. 

1.  T  T  is  admitted  th^t  v)htrta  man  wills  that  bis  exicutors  Jhall  fell 
^   his  land>i  and  the  one  diesj  that  the  other  tfusyfell  alone.     Br« 
Devife^  pi.  50.  cites  39  Aff.  1 7.  , 

2.  Note  per  Kingfmill  where  a  man  has  feoffees  feifed  to  his  ufe^  Note,  par 
^xA  declares  his  will  that  they  Jhall  fell  the  land^  and  dies,  and-/A^  thtfame** 
feoffees  infeoff  others  to  the  firfi  ufe^  the  fecond  feoffees  may  fell  the  cafe  that 
land.     Br.  Teftament,  pi.  6-  cites  14  H*  7.  33.  but  cites  15  H.  7.  the  fwoad 
z  u  contra*  feoifecs 

cannot  fell 
the  laAd,  for  it  is  contrary  to  the  hw  ;  but  where  the  firfY  feoffees  make  a  feoffment  ut  fupraf 
yet  the  firft  feoffees  may  fetl  the  land  ;  quod  fuit  conceffum  per  Fineux  and  Tremaile  judices  ; 
butl^  fecond  feotfees  may  alien  by  command  of  the  firft  feoffees  \  for  this  is  their  own  aA,  viz* 
of  the  firft  feoffees.     Br.  Teftament,  pi.  7.  cites  15  H.  7.  1 1.  But  per  Tremaile,  Rede  and 

FineuX)  where  the  w;7/  U  that  hU  feoff trijhall  alifn  to  y,  N,  and  they  make  afe^fmnt  ovir^  there  tbt 
ftcmid  fttjfees  may  alien  to  y,  N,  bf<mife  be  is  named  in  the  wi/f,  which  makes  a  ufe  in  him  in  a  manner, 
and  not  where  he  wills  that  bis  feoi^fees  fhall  alien,  and  does  not  fay  to  whom.    Ibid. 

3.  Note,  per  Cur.  that  if  a  man  declares  his  will  that  B.  and  C  T  a(^  t%  1 
his  executors  Jhall  fell  his  land^  and  dies,  and  B.  dies,  and  C.  makes  g  «  ^ 
M.  his  executor,  and  dies,  and  M.fells^  this  is  void  ;  for  the  truft  Ej^ecutor, 
is  ftrift  J  for  executors  of  executors  by  the  common  law  cannot  ph  3.  cites 
have  aftion  as  the  firft  teftator.     Br.  Teftament,  pi.  i.  cites  19  H.  19  H.  8.4. 

-8,9.  . 

4.  But  per  Brudneli,  if  a  man  wills  that  y,  and  N.  his  executors  s.  p.  Br. 
fhall  fell  his  land^  and  they  refufe  to  he  executors^  yet  they  may  fell,  Executor, 

becaufe  they  are  named  by  proper  names.     Ibid.  P^*  ^  *g  " 

5.  Contra  if  he  wills  that  his  executors  jhall  fell  without  odicr   '^  •  * 
name,  and  makes  no  executors^  or  they  refufe  \  note  a  diverfity ;  for 

land  is  not  teftamentary.     Ibid. 

6.  A  man  willed  that  his  landAewiiskX^Jhould  be  fold  by  his  execu" 
tcrsy  and  made  four  executors,  and  died  \  all  the  executors  ought  to 
fell,  for  the  truft  is  jointly  put  in  them.  But  quaere  if  one  or  two 
dies,  if  the  three  or  two  who  furvive  cannot  fell,  for  there  is  the  mofl: 
number  of  executors ;  it  feemstha^  they  mays  for  there  death  is 
the  a£l  of  God;  and  fee  the  ftatute  of  21  H.  8.  cap.  4.  that 
where  fuch  will  is  made,  and  fome  of  the  executors  refufe;  and  the 
other  prove  the  teftament,  thofe  or  he  who  proves  the  teftament  may 
fell ;  quod  nota ;  and  fee  the  ftatute.  Br.  Devife,  pi.  31.  cites  30 
H.  8. 

7.  And  by  fome  where  a  man  wills  that  the  land  Jhall  befoldafier 
the  death  rfy^  S.  by  his  executor Sy  and  maies  four  executors,  and    . 
dies,  and  wter  two  of  the  executors  die^^  and  after  J,  5.  dies^  there  the 
tw»executors  who  furvive  may  fell  \  for  the  time  was  not  come  till 
now.    Ibid. 

8.  A  man  devifed  his  land  to  his  wife  for  life^  the  remainder  to    . 
mother  for  his  life^  and  after^heir  deaths  he  devifed  that  thgfame 
lands  Jhould  be  fold  by  his  executors^. or  the  executors  of  bis  executor  Sy 

Vol.  VIIL  N  n  and      . 
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and  the  money  thence  arifing  to  be  employed  for  the  ufe  of  his  fouL 
He  died.  Afterwards  em  of  .the  executors  died ;  and  then  the  other 
made  his  executors',  and  dieazlCo ;  and  then  the  feme  diejj  and  he  im 
remainder  died  alfo.  It  was  the  opinion  of  the  juftices,  that  the  ex- 
ecutors of  one  executor  (hould  not  make  the  fale,  for  they  had  au- 
thority jointly,  and  if  one  of  them  fail,  the  other  cannot  execute  the 
teftanient     Mo.  6 1,  pi.  172.  Trin.  6  £Uz.  Anon. 

9.  And  fo  it  was  faid  it  was  adjudged  in  Franiclyn's  case, 
where  a  man  devifed  that  y,  5.  and  jf.  D.  by  advice  oftheparfon  ef 
D>  Jhould  make  fale  of  his  lands  after  his  death,  and  before  the  fafc 
the  parfon  died,  the  other  two  could  not  fell  die  lands.  Mo.  62U 
pL  172.    Trin.  6.  Eliz.   Anon. 

10.  A  man  being  feifed,  &c.  devifcs  all  his  lands  to  his  Jijier  and 
her  heirs  (except  out  of  this  general  grant,  my  manor  ofR.  which  I 
do  appoint  to  pay  my  debts)  and  makes  two  executors  by  name,  and 
dies ;  and  one  of  the  executors  dies  and  the  other  executor  takes  upon 
him  the  charge  of  the  executorihip,  and  fells  the  manor  to  R.  for 
300 1.  And  it  was  held  that  he'  might  lawfully  do  this  and  fo  was 
the  intent  of  the  teftator  and  not  to  leave  this  reverfion  to  his  heir, 
but  to  truft  the  executors  with  the  fale  thereof  for  the  (peedy 
payment  of  his  debts.  Dyer.  371.  b.  pi.  3.  Mich.  22  &  23  Eliz. 
Anon. 

Mo.  34U  II.  A.  devifed  that  his  executors  (hould  have  his  land  for  ten 
Townfcnd  X^^''^  for  payment  of  his  debts,  and  that  afterwards  his  executors  cr 
y.  Waiicy.  any  of  them  ihould  fell  the  land  for  payment  v  he  made  three  execu^ 
s.  c.  and  fQ^j  ^nd  died.  One  of  the  executors  died,  yet  a  fale  by  the  other 
Ibaufe"'*''  ^wo  was  held  good.  Cro.  E.  524.  pi.  54.  Mich.  38  &  39  Eliz. 
fale  was      B.  R.  Townfend  v.  Wale. 

good. 

r  464  1  12.  A  mart  devifed  that  after  the  death  of  his  wife  bis  landfbould 
Dal.  41:.  pi  ^^  fi^^  h  ^'^  executor  una  cum  ajfenfu  A.  and  made  his  wife  and  a 
36.  s.  p.  *  Jlranger  executors  2XiA  died;  the  wife  died.  A.  died.  A  fale  by 
held  ac*  the  ftranger  executor  is  not  good ;  for  the  authority  is  detenninea. 
:S1  Dy.ii9.a.pl.8.Mich.  +  &sEliz.Deanv  Tohnfon. 
ubeS.  c.        13.  If  a  man  wills  that  his  executors  pall  fell  his  land,  if  they  tfa 

die  but  one^  before  any  fale  made  by  them,  he  whofurvives  may  feU* 

Perk.  f.  550. 

14.  If  a  qian  wills  that  J.  his  heir  fhall  fell^  &c.  and  J.  dies  be- 
fore the  fale;  his  heirfhall  not  fell  the  land.     Perk.  f.  550. 

15.  li  cejly  qucMfe  tUilh  that  his  feoffees  Jhall  fell  his  land,  they 
ovght  tafell jointly  by  reafonof  their  joint  pofTeilion,  &c.  But  ifaB 
the  feoffees'^i//  one  die  before  fale  made  by  them,  then  h?  who  fur- 
vives  may  fell,  becaufe  the  poiTeffion  of  the  whole  is  in  him,  &c 
Perk.  f.  551. 

AjthrUyhj       16.  The  executors  having  hut  a  power  to  fell,  they  mtift  all 

Jlvti^to  A  J^"^  ^^^  ^^^  ^^^^'  ^^  °"^  executor  dies,  it  is  regularly  true  that 
andii.co      being  but  a  bard  authority  the  fnrvivors  cannot  fell.     Co.  Litt. 

conwv  for      Il2.  b.  .      . 

Cl»i!i  I  en's  *  • 

portions ;  A.ilied.B.  conveyed.  On  a  bill  agninfl  the  heir,  b^demurrody  becaufe  the  conveyanc* 
\v?.s  by  B.  only,  but  it  wab  over-ruled.  >m.  R.  zdo.  Trin.  i%  Car.  a.  BulheL  v.Newbyaod 
\V  <ikci.eld«  .    • 

•  I7«  A 
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17.  A  mandevifcs  h'w  land  to  A.  for  a  term  of  Jife,  and  that  Jenk44. 
after  his  deceafe  his  land  fhall  ht  fold  by  his  executors  generally  and  but^^'^*^' 
makes  three  or  four  executors,  and  during  the  lite  of  A.  one  of  may  fell 
the  executors  dies,  and  then  A.  dies  j  the  other  two  or  three  exe-  all  the 
cutors  may  fellbecaufe  the  land  could  not  be  fold  before  and  .the .  I^^^J*""^ 
plural  number  of  his  executors, remain.     But  if  the  executor^  had  s,p.'     '  1 
been  named  by  their  names  as  by  J,  S.  J.  N.  J.  D.  and  J.  G.  his  Herk«f.^48. 
executors,  then  in  that  cafe  the  furvhrors  could  not  fell  the  fame,  ^'  ^'  ^^^ 
becaufe  the  words  of  the  teltator  could  not  be  iatisfied.     Co.  Litt.  is  to  the  '* 

1 12.  b.  1 13.  a.  laft  point 

and  19  H. 
%9  9.  as  to  the  firft  point.        —D.  177.  a.  pi.  32.  ruled  accordingly  as  to  the  lail  point  but  Left  a 
quaure  as  to  the  fuSt  point. 

18.  A.  was  feifed  of  certain  lands  in  fee,  and  devifed  the  famb  1^106. 
in  tail,  and  if  the  donee  fliould  die  without  iffue,  that  his  faid  land  p.V'1^^15 
fliould  be  fold  by  his  fins  in  lawy  he  in  truth  having  five  fons  in  law;  Eiiz.  B.  r. 
one  of  his  fons  in  law  died  in  the  life  of  the  donee ;  after  the  donee  Lee's  cafe 
died  without  iffue,  and  then  the  four  fons  in  law  fold  the  land,  and  ?'  ^'  ^\ 
it  was  adjudged  that  the  fale  was  good,  becaufe  they  were  named ge^  5.  C.  and 
nerally  by  his  fons  in  law,  and  the  lands  could  not  be  fold  by  them  refolved 
all,  and  the  words  of  the  will  in  a  benign  interpretation  are  fatis-  ^i®^*^*?,  Y 
fied  in  the  plural  number ;  albeit  they  had  but  a  bare  authority,  court  that 
but  if  they  had  been  particularly  named  it  had  been  otherwife.  Co.  the  faie  by 
Litt.  113.  a.  the  faid 

•*  manner 

was  good  nnd  jud^ent  accordingly.— —Le. 48 5.  pi.  387.  S.  C.  in  totidem  verbis.— Mo.  147. 
pi.  291.  Vincent  v.  Lee,  S,  C.  S.  P.  cited  Goldlb.  a.  pi.  4,— — -Cro.  E.  261.  i.ee  v.  Vin- 

cent adjudged.  ■  Cited  And.  145.  in  the  cafe  of  Lock.  v.  Lo3gm»  by  name  of  Rowland  v» 
Lee.  D.  219.  Marg.  pi.  S.  cites  Vincent  v.  Lee,  put  by  Coke  Attorney  General  and  ad- 

judged that  the  fons  in  law  might  fell,  becaufe  the  words  are  fatisfied,  and  it  cannot  be  intended 

that  all  (bould  furvive  the  eftate  tail. —But  where  the  perfon$   impoweied  to  fell  were 

named  by  their  proper  names  the  furvivors  cannot  fell.  D.  177*  a*,  pi.  3a.  Hill,  z  Eliz-  Anon* 
-—Ibid.  Marg.  S.  C.  cited  as  held,  accordingly.  Mich.  26  £liz.  C.  B.  ■  S.  C.  cited  D. 
219.  a.  Marg.  pi.  8. 

• 

19*  If  a  man  devifes  lands  to  his  executors  to  be  fold  and  makes  T  46  c  1 
two  executors,  and  one  dies,  yet  the  furvivor  may  fell  the  land  be- 
caufe  as  the  eftate,  fo  the  truft  fhall  furvive,  fo  note  the  diverfity 
between  -a  bare  truft  and  a  truft  coupled  with  an  interejl.    Co.  Litt. 

113.  a. 

20.'  In  both  the  above  cafes  the  executors  may  fell  part  of  the 
land  at  one  time^  and  part  at  another^  as  they  may  find  purchafors* 
^o.  Litt.  113.  a. 

21.  If  devife  be  that  his  executors  flyaU  fdl^  and  after  names  A. 
and  J?,  to  bB  executors  in  the  end  of  the  wilhy  if  one  dies* the  6ther 
may  fell  at  the  common  law  for  dieir  naming  them  by  theil-  proper 
names  in  the  firft  part  of  the  will  annexes  to  the  fale  a  truji  to  A. 
and  B»  and  appropriates  the  truft  to  them  as  private  perfons.  Jenlc* 

22.  It  feems  that  if  devife  be,-  that  A.  and  B.  Bis  executors  ftfall 
fell  certain  land,  and  in  the  end  hfthe  will  alfo  names  them  executors^ 

if  the  one  had  refufed  at  common  law  or  died,  the  other  might  fell^ 
fw  the  intereft  is  annexed  to  the  executorihip  *  by  this  repetition^ 
Jenk.  44.  pi.  83.  •  •  . 

N  n  2  ^       23,  A       • 


4^5  ©etiife, 

23.  A  man  devifeth  lands  U  his  wife  for  life-f  and  afterwards  or- 
ders  thefame^  to  be  fold  by  his  executors  and  the  monies  thereof  coming 
to  he  divided  among Ji  his  nephews^  and  makfes  A.  and  B.  his  execu- 
tors and  died.  It  was  referred  to  three  juftices,  who  certified,  that 
the  executors  had  not  a  good  intereft  by  the  devife,  but  an  authority 
onfyy  that  the  furviving  executor  notwithftanding  the  death  of  his 
companion  might  fell.  But  if  they  might  fell  the  reverfion  imme- 
diately, was  not  refolved.  Cro.  C.  382.  pL  10.  Midi«  lO  Car.  in 
B.  R.  Howel  V.  Barnes.  . 

24.  It  has  been  held,  that  if  a  man  devife  that  his  lands  Jhall  he 
fold  by  his  executors  for  payment  of  bis  debts^  that  diatwill  give  the 

executors  an  intereft,  as  well  as  if  he  had  devifed  his  land  to  his 
executors  to  be  fold.     Otherwlfe  where  he  devlfes  In  general^  that 
his  lands  Jhall  he  fold  without  faying  by  whom^  though  in  that  cafe 
*  the  executors  muft  fell,  per  Hale  Ch.  B.  Hardr.  419.  in  pi.  5.  Trin. 

17  Car*  2.  in  cafe  of  Barrington  v.  Attorney  General  ic  al'  cites 
15  H.  ;• 


(P*  c)     Sale  of  Lands  by  whom  good  on  Refufal, 
&c.  of  Executors^  or  fome  of  them. 

!•  A  Feme  devifed  in  tail  land  in  London^  and  for  default  9f  iffite 
£\  f^  yg  j-gi^  ^y  ^/j  executors^  and  in  their  aefault  by  the  exe- 
cutors  of  his  executors  by  four  parijhloners  of  the  parljhof  S.  and  made 
three  executors-,  and  died  \  the  one  executor  diedy  the  other  refufed,  and 
the  third  fold  after  the  tall  determined*  Quaere  ^  for  it  (eems  that 
the  fale  of  the  one  executor  is  not  eood ;  and  it  feems  that  tfaefe 
words  by  four  parilhioners,  are  void  for  the  uncertainty^  Br.  De- 
vife, pi.  10.  cites  40  £.  3*  16. 

2.  And  it  is  hela  there,  that  if  all  the  executors  refufe^  there  the 
adminlflrator  admitted  by  the  ordinary  cannot  fell.  fir.  Devife,  pi. 
10.  cites  49  E.  3.  i6. 

Kdw.  107.       3,  A  man  devifes  that  his  land  (hall  be  fold  by  his  executors  ; 

corura*^"      this  (hall  extend  to  executors  of  executors,     Arg.  2  Bulft.  291.  cites 
19  H.  6.  fo.  9.  in  cafe  of  Fox  v.  Whitchco<pk. 

4.  If  a  man  has  feoffeesy  ice.  and  makes  his  will  that  his  executors 
Jhajlfell  his  landy  and  dies,  and  they  refufe  the  adminlflratlony  jet  they 
frtay  fell  htczuk  it  is  named  in  every  teftament  who  (hall  beexecu* 
tor,  and  Ifnd  is  not  tejlamentary ;  therefore  when  they  arc  named, 
they  are  the  fame  perfons  who  were  truftees,  but  by  this  name  ex- 
ecutor the  ordinary  nor  no  adminiftrator  can  fell.  Br.  Te((ament. 
pi.  7,  cites  15  H.  7.  1 1,  per  Fineux  Ch.  J. 

5.  But  where  2^  feoffment  is  made  to  the  intent  that  bis  executors 
Jhall  felly  and  aft^r  he  does  not  make  executor Sy  there  the  land  cannot' 
be  fold.     Ibid. 

6.  Contra  if  he  makes  executor Sy  notwithftanding  the  genend  tenn 
of  executors  oefore  without  naming  their  names ;  for  it  fufficet  jf 
they  are  named  in  the  end  of  the  teftame^  ef  the  (eiedsy  tbmgk  tfaejr 

ftfc 
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are  not  named  hi  the  tuill  of  the  land  by  proper  names ;  and  fo  note  ' 
a  diverfity  between  a  will  and  a  teftament.     Ibid. 

7.  Devife  that  his  executors  fhall  fell  his  land,  and  afterwards  (Koteif 
his  executors  refufe  to  meddle  with  the  willy  yet  thev  may  fell  the  land^  waslrT^  ' 
for  it  is  a  thing  limited  for  them  to  do  over  and  beiide§  the  tefta-  feoffee, 
ment.     Per  Frowick  Serjeant,  Kelw.  44.  b.  45.  a*  c?  H.  7.  Whatdif- 

fereace  ?) 
15  H.  7.  It.  a.  S.  P.— »— Le.  60.  S.  C.  cited  incite  of  Booefaitit  v.  Greenvill. 

8.  If  a  man  has  feoffees  in  his  land  and  wills  that  his  executors  ^"^  '*»«  ^*- 
Jhallfell  his  land,  and  he  makes  no  executors^  the  ordinary  fhall  not  fcn'°|J^^7 
meddle  with  the  land  nor  adminiftrator,  for  the  ordinary  can  only  they  refufe 
middle  with  things  teftamentary,  as  goods,  and  the  adminidrator,  to  P^^"*^ 

1.1.       t  .1  %       ^  ^  1   •  1.1  vti     the  «/iII  s 


the  will ; 


HOC 


who  is  his  deputy  only,  can  do  no  more  ;  and  it  was  lately  adjudged  ^^^  y^^^ 
in  Cam.  Scacc.  per  omnes  J.  And*  that  if  a  roan  nukes  a  will  of  given  to 
his  land,  that  his  ^A"«?fr//^rjyW//i^tlte  land  and  alien,  &c.  if  the  them  as  cx- 
executors  refufe  the  adminijiration  and  to  be  executors,  now  the  ad-  V^^^^j^^ 
msnijlrator  or  ordinary  cannot  fell  \\6x  alien  it.  Quod  fuit  concef-  ii  Car.  L 
fixnu     Per  Rede  and  Tremail  for  good  law.     15  H.  7.  12.  a.  b.       in  cafe  of 

^  *  Pitt  V.  Pel- 

■  ^  ham.  Arg. 

g.  If  a  man  wills  that  his  executors  Jhall  alien  his  lands,  without 
naming  their  proper  namcs^  if  they  refufe  the  adminifirction  and  to  be 
executors,  yet  they  may  alien  the  land.  Per  Fineux  and  Tremaile^ 
and  not  denied  by  Rede.     15  H.  7.  12.  b.  ^ 

10.  If  a  perfon  be  nam^d  by  the  will  to  fell,  and  he  refufes^  he 
that  (hall  have  advantage  by  the  fale  fhall  compel  him  hyfub^ 
ppena^  quod  fuit  concefllim  per  Cur,  And  if  the  perfon  named  en- 
feoff others,  a  fale  by  tiiok  fecond feoffees  is  merely  void.  Kelw.  45. 
T,  17  H.  7. 

11.  Note,  that  if  a  man  wills  by  his  will,  that  his  executors  Jhall 
fell  his  landy  and  makes  two  executors^  and  dies,  and  the  one  proves 

the  tefiamenty  and  the  other  refufes^  and  he  who  proves  fells  the  landy 
this  is  good  by  the  ftatute  21  H.  8.  4.  where  it  was  expreflfed,  that 
it  was  doubted  at  the  common  law  whether  the  fale  by  the  com- 
mon \2,vt  w^  good  or  not ;  quod  nota  bene.  Br.  Devife,  pi.  26. 
cites  21  H.  8.  4. 

12.  Devife  of  lands  to  his  wife  for  life^  and  that  afier  her  de^  Hemad« 
eeafe  his  wife  or  his  executors  fhould  fell  the  land  ;  fale  by' the  wife  ^"s  wZ/i  ^gmd. 
feems  to  be  good.     Per  Shute  J.  Godb.  46.  Mich,  28  and  29  Elii.  ^JriVti^^ 

B»  R«  other  exe- 

cutor died  \ 
,  the  wtyV/oAf/y  and  the  fale  held  good.    Lo*  220.  Anoq. 

13.  A.  feifed  of  the  manor  of  D.  devifsdit  to  three  and  their  heirs 
to  fell  it  at  the  beft  profit,  and  to  convert  the  money  thereof  com- 
ing to  the  performance  of  bis  will ;  and  in  the  conclufion  of  the  will 

he  ma^es  them  his  three  exe(;utorSy  and  dies ;  one  of  the  three  refufed  ["  467  1 
to  meddle  with  the  wiU  or  fale,  and  the  other  two  fell  the  land  in 
the  life  of  the  third.  Adjudged  the  fale  good  by  the  two,  either  by 
the  common  law,. or  by  the  itatute  of  21  H.  8.  4.  For  when  he 
devifed  the  land  to  three  to  fell,  thi$  doth  tantamount  as  if  at  die  firft 
{^9  l^d  devifed  that  fucb  bis  executors  ihould  fell  \  and  in  fuch  a 

N  n  3  cafe 
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cafe  the  fale  by  two,  the  third  rcfuftng,  was  good ;  for  they  tw# 
may  perform  the  will  without  the  third ;  but  the  ftatuCe  makes  it 
dear.  Cro.  £•  8o.  pi.  43.  Mich.  29  and  30  Eliz.  in  Scacc.  Bo«- 
nifant  v.  Greenfield. 

14.  To  be  fold  by  his  execuUrSy  or  one  of  theniy  and  makes  feve- 

ral  executors  J  fale  by  two  of  them  is  good.     Mo.  341.  pU  463, 

Hill.  35  Eliz.  C.  B.  Townfend  v.  Walley. 

B.  410.  pi.       15-  Devife  that  his  executors /hall fell  hnds  with  the  affent  ofy.  S, 

%.  Danne  V.  if  J,  g.  dies  before  the  alTent,  the  executor  fhall  not  fell.  2  nrownl% 

jrr'    ioo.Trin.9Jac.C.B. 

5.  P ^Dal.  45.  pi.  36.  S.  C.  and  S.  P. 

Sowl'icrc  16.  Devife  that  executor  Jhallfellj  executor  of  executor  may  fcll 

thedevife     notwithftanding  he  is  not  in  efie  at  the  time  of  the  devife.     Per 
wTLv        Winch  J.  2  Browjil.  194.  Tyn.  lojac.  C.  B,  in  cafe  of  Rolls  v, 

might  fell  ;    Mafoft. 

the  heir  of  •        , 

his  heir  may  {e\L  Arg.  BuUt  2x9.  cites  19  H.  8.  lo. 

17.  A- devifed  lands  to  be  fold  by  the  heir  of  B^  B*  is  at-* 
taint  for  felony  in  life  of  A.  A.  dies ;  the  eldeft  fon  of  B.  cannot 
fell  the  land,  for  he  is  not  heir  ^  the  blood  is  corrupt  He  is  iiTue 
of  B.     Jenk.  203,  pi.  27. 

18.  A  fale  was  directed  to  be  made  upon  the  happening  of  a 
contingent  eflate^  which  did  not  happen  in  the  executor^ s  time^  who 
was  decreed  to  make  the  fale,  but  happening  after  his  death,  the 
executor*  5  executor^  and  thofe  who  claimed  the  land  after  his  death, 
was  decreed  to  fell.  Chan,  Cafes  180.  cites  18  Jan.  1659,  the  cafe 
of  Tenant  v.  Brown. 


19.  Lands  were  devifed  to  be  fold  by  executor  who  dies^  The 
youngeft  children  for  whofe  benefit  the  fale  was  ordered,  prefer  their 
DJlIs  againft  the  heir  j  heir  demurrs  becaufe  but  an  authority  ih  the 


executor  which  is  dead  with  him,  but  the  demurrer  was  over  ruled* 
Ch.  Cafes  35.  Mich.  15  Car.  2.     Garfbot  v.  Garfoot. 

20.  If  a  devife  be  to  an  heir  on  condition  to  felly  it  is  a  void  con- 
dition, but  yet  it  is  good  by  way  of  truft  in  equity,  and  the  heir 
niuft  fell,  Arg.  Chan.  Cafes  177,  Trim  22  Car.  2.  in  cafe  of  Pitt 
V.  Pelham. 
Decreed  in        2 1.  Lands  were  appointed  to  be  fold-y  (but  no  devife  was  made  of 
tharihr^    fAifwJ  and  the  money  to  be  difiributed  between  the  wife  and  heir  at 
vendees  of    ^^'i  ^^d  three  other  relations^    Whether  the  heir  fliall  be  forced  to 
executor      fell  the  land  after  the  death  of  the  executor,  there  being  no  party 
^^W^^^  named  to  fell,     Ld.  K.  took  a  diflFerence  between  a  devife  of  money 
»jo.  26!      out  of  the  prof  is  raifed  hy  jale  of  lands,  that  the  firft  favours  of  a 
S.  c.-— And  truft,  the  lafc  amounts  to  a  diflieriibn,  and  is  more  than  a  charge 

hctr^^^frl'r  "P^"  ^^  ^^"^  *"  ^^  ^^\x'^  hands,  and  fo  difmifTed  the  bill  va^ 
andfo  re-  '  favour  of  the  heir ;  but  with  dirediions  that  this  fhould  be  no  pre- 
verfedthc    cedent.  .Chan.  Cafes  176.  180.  Trin.  ^2  Car.  2.    Pittr.  Pd- 

•difmilfion      ham  * 

upon  sdvife 

of*the  judges,    ^or  when  no  perfon  is  appointed  to  fell,  it  ought  to  be  intended  that  he  fbaU  fd^ 

who  has  the  eftate,  which  is  the  heir*    Lev.  304*  S.  C.       *  * 

X  S2.  Laad« 


P^ife* 
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12.  Lands  were  dcvifed  to  be  (old  for  payment  of  UgatUs^  and  Kciw.44. 
none  exprejfed  tofell^  the  fame  decreed  to  be  fold  by  the  executors,  p^^  Curf' 
and  the  faid*  legacies  to  be  paid  thereout  according  to  the  will.  2.  so  if  it  be 
Ch,  Rep.  701.  36  Car.  2.     Carvill  v.  Carviil.  ^  la»^J  in  the 

feojftes,  and  fo  expreffed  in  the  will.  15  H.  7.  12.  b.— — ^Whcre.thc  devife  is  for  payment  of 
debts,  or  For  cbaritablt*  ufcs.  Arg.  Agie<^  2  Jo.  25,  26.  and  Cites  15  H.  7,  la.  D.  171.  '^  Lc. 
$20*  Aaon.  Sale  by Jw-viving  txtcutor  held  good. 

23.  Executors  were  direfted  to  fell  land,  and  with  the  money  a- 
rifing  out  of  the  fale  and  furplus  of  teftator's  perfonal  eftate  to  pur- 
chsde  annuity  of  100 1.  a  year  for  J.  S.  for  her  life,  &c.  The  execu* 
tors  renounced.  Adcniniftr^tion  with  the  will  annexed  was  granted 
to  J.  S.  and  a  bill  was  brought  to  compel  a  fale,  and  the  heir  to 
join.  But  the  executors  not  being  made  parties,  the  fame  was  ob- 
JeSed ;  becaufe  notwithftanding  tney  had  renounced  yet  the  power  » 
of  fale  was  faid  to  continue  in  them,  and  that  it  ^as  collateral  to 
their  executorfliip.  But  there  being  a  power  only^  and  no  e/iate 
devifed  to  the  executors,  the  objedion  was  over-riUedi  2  Wms'§ 
Rep,  308,  Mich.  1725.   Yates  v.  Compton, 


in 


(Qj  e)-    Sale.     By  whom.     No  Perfon  being  ap-» 

pointed  to  felL 

I.  T^EVISEof  lands  to  be  fold  fir  payment  of  his  debts.     It  S.P.  Arg. 

^  ihall  be  fold  by  his  *  executors^  and  the  naming  them  execu-  ^^^  ^5^" 

tors  is  fufficient.    Per  Gawdy  J.  2  Le.  I45.in  Inchly  a»d  Robinfon's  K'eiiw'*45. 

cafe.  a.Trin.  17 

H.  7  S.  P. 
per  Reade  J.  Quod  fait  concelTutn  per  Cur. 
•  S.  p.  and  not  his  feoffee?.   Per  Rede  Tremailc  Frowikc.and  Fineux  in  a  manner  affii  med  it. 

Br.  TeftanienC  pi.  7.  cite^  15  H.  7.  11.— So  in  cafe  of  /evades.   See  Carvill  v.  Cani'.l.  2  Ch. 

Rep.  301.— 'Theiy  (hall  be^incended  {ruiiees  though  not  named  as  fuch.     Fin  K^-p.  432. 

Dormer  V.  Dormer. Becaufe  teftator  gives  authority,  h\\t  ap^nts  no  perjons  cxmcfsly  to  fell, 

fo  the  Itra/  iniendi  it  to  be  by  fu(*h  as  are  to  pay  bis  debts,  and  thai  is  his  executor^  or  one  execu- 
tor. Arjf.  agreed)  And.  146.  in  cafe  of  i>ock  v.  Logijtn.— And  if  one  of  them  dies,  the  other 
may  fell.  D.  371.  b.  pi.  3.  Mich/ 22  &  23'£iiz.  Anun.  "j  -S.  C.  cited  And.  145.  pi.  ^93.^.— ».« 
S.  C.  cited  A rg.  Bridgm.  106.  and  cites  alfct  15  H.  7. 126.  S.  P.  accordingly.  .  J^al.  100.  pL  (G. 
Trio.  15  f  liz.  S.  P.'  .  .  r    J 

ft  • 

-  • 

2.  Where  lands  were  devifed  to  he  fold^  and  the  monies  to  be  diftri"^. 
buted  1 0  fever alpertons^  and  no  perfon  was  named  to  felly  there  by  con* 
fent  of  couiifel  it  was  decreed  that  the  executors  fhould  fell.  Chan^ 
Cafes  179.  cites  1 3  Nov.  13  Car,  i.    Lockton  v.  Lockton.  •     . 

3«  As  for  my  lands^  tenemenfSy  goods  and  chatties^  I  give  and  be^ 
^ueath  as  follows '^  after  my  debts  pefidy  to  my  five  daughters  lOOL  a-* 
piecey  and  to  be  paid  at  their  ages  of  20  years ;  *  alfo  I  give  to  my  wifty 
whom  I  make  my  executrixy  all  the  reft  of  my  lands  and  tenement Sj 
goods  and  chatties.  *  7he  perfonal  eftate  was  not  fufficient. to  pay  the 
dehtSy  nar  could  th^  executrix  out  of  the  profits  of  the  premifles,  being 
.  but  63  i  fer  annumy  raife  money  to  pay  the  debts  and  the  daughters' por--  • 

tionSyhe\xig  509 1.     Therefore  the  court  conceived  itw^s  intende4 
\ky  the  ^iTj  that  the  executrix  (houM  raife  money  to  pay  the  debts 

N  n  4  •   and 
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and  legacies,  ^  decreed  the  executrix  to  feH  accordingly,  and  by 
fale  to  fatisfy  the  plaintiiFs.  Chan.  Cafes  ij9«  ci^es  f  Feb.  i6 
Car.  X.  Hughs  &  al '  v.  Collis, 


[  469  ]  (R.  e)     At  what   Time  the  Sale  may  be  made. 

And  in  what  Cafes,  if  noj  fold,  the  Heir  may 
enter* 

I,  TF  a  man  devifes  his  land  to  be  fold  by  his  exlfcutorsy  and  dies, 
-*•  and  his  heir  enters  and  dies  felfed-^  and  his  heirs  enter  by  difcenty 
yet  the  executors  may  fell  the  land  according  to  the  will  of  the  dc- 
vifor  ;  per  Newton  J.    Br.  Devifc,  pi.  32.  cites  11  H.  6.  12. 

a»  If  a  man  devifes  his  land  to  be  fold  by  his  executor^  and  dies,  and 
the  heir  enters  and  charges  the  lancL^  and  after  the  executor  feUs^  the 
vendee  Jhall  hold  difcharged*  Per  BrjLidnell  Ch.  J.  Br.  Coarge^pl, 
15.  cites  14  H.  8.  10.  '  . 

3.  So  if  the  heirfuffers  a  recovery  or  Uvtes  a  fate.    Ibid. 

4.  So  where  a  man  diffeifes  the  heir  and  dies  feifed  and  his  heir  eft'- 
ter^  and  the  executofs  fell,  the  vendee  may  enter  y  fqj[  he  ^as  no 
right,  nor  is  any  a6lion  given  to  him  ;  for  he  has  only  a  title  tso 
enter  by  the  fale,  and  therefore  he  may  enter  j  for  otherwife  he  has 
nor  any  remedy  5  per  Hul§.  J.  Ibid. " 

5,-  When^  it  fo  happens  that  the  land  canHot  befoldy  the  heir  fbaU 
have  the  fame.  As  if  a  man  feifed  of  land  dcvifeable,  devifes  by  his 
will,  that  his.land  (ball  be  fold  by  his  es^e^utors,  ^;id  dies,  and  aU 
the  executors  die  intejlate  before  any  fale  made  by  them  or  any  of 
them ;  in  fuch  cafe  the  heir  (hall  keep  the  land,  and  if  cejly  que  ufe 
of  land  in  fee  wills  that  y.  S,  now  his  executor  fhall  feli^  &c.  and 
/.  5,  dies  before  any  fale  made  by  him,  then  the  ufe  is  m  the  heir  to 
keep  to  him  and  his  heirs  for  ever,  &c.    "Perk.  f.  554. 

6,  A  man  devifed  his  land  to  be  fold  by  his  executor  after  the 
deadi  of  the  teftator.  One  tenders  to  him  a  certain  fum  of  money 
for  the  lands,  but  not  to  the  value,  and  the  executor  afterwards  helq 
the  land  in  his  own  hands  two  years,  to  the  intent  to  fell  the  (ame 
dearer  to  fome  other  and  took  the  profits  all  this  while  to  his  own 
ufe.  Here  the  executor  is  to  make  the  fale  as  foon  as  he  can^  and  if  be 
do  not  the  heir  of  the  devifor  may  enter .^  for  he  took  the  profas  ben  t$ 
bis   own  ufe  not  as  affets.     But  if  a  man  devife   diat  bis    ex- 

<  ecutor  ihail  fell  his  land,  there  he  may  fell  it  at  any  time,  for  that 

be  hath  but  a  bare  power  and  no  pro/it.    Litt.  383.  and  Co»  Litt. 
236.  a.  • 

7.  Devife  to  J.  S. /or  life^  and  afier  that  bis  executor  Jhall  felf  Ac 
land ;  they  may  in  tne  life-time  of  J.  S.  The  word  after  is  as 
much  as  to  fav,  after  the  determination  of  the  cftate ;  per  Haiig^« 
tqnj.     zBulft.  125.  Mich.  II  Jac. 

dcatji  of  .  •  "^ 

J.  S.  as  where  the  devife  was  to  J.  S.  for  life,  and  that  after  his  death  y.   S,  cr  ISs  exttatwt 

(hwid  filly  J.  $.  may  fell  the  land ;  per  Clench  J.  Godb.  46.  |>1. 57,  Mich.  %%  Ac  29  Eltz.  B.  R« 

Anoiu  '    .   *  •     ' 


It  means 
the  eftate 
which  is 
to  come 
after  the 
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8.  The  cafe  was ;  Zacbary  Thomas^  feifed  in  fee  of  the  manors 
of  D,  S.  and  V.  and  having  three  daughters,  Jane^  Marj^  and 
Sarah^  by  hi^  will  devifes  D.  to  %«^  and  her  heirs  for  tytr^ providid  - 
that  Jhe  marry  my  nep/jew  Theophilus  Thomas  at  or  before  Jhi  attain  the 
4ige  0/21  years^  and  this  eftate  was  of  the  value  of  200/.  per  an^^ 
num  or  iiiv»r  ,  and  if  Jhe  refufe  to  marry  my  [aid  nephew  Theophilusj 
#r  Ir  mnrrted  to  any  other  before  Jhe  attain  the  age  of  21  j  then  he  de- 
vifiS  D.  to  his  fecond  diu^hter  Mary^  and  to  her  hetrs^  and  he  devifes 

S.  t'l  Mary  and  her  heirs  with  the  like  limitations,  and  V,  to  Sarah 
a  no  nci  h?irs ;  and  then  he  faid,  provided^  and  my  u:iU  is^  that  if 
neither  oj  my  fall  daughters  Jhall  be  married  to  my  f aid  nephew  before 
their  refpeffije  ages  ^ ity  then  I  devife  my  f aid  eftates  of  D,  and  5.  f  A70  1 
to  rny  wif  'y^  J  Jive  other  trujlees^  and  they  to  Jell  and  difpofe  of  the 
ja?iii^  and  the  monies  raifed  byfuch  fale  to  diftribute  among  his  faid 
daughters  a:  they  Jhall  think  them  deferving ;  and  it  is  further  found 
by  the  jury,  that  Theophilus  died  being  an  infiant  of  it  years  of  a^, 
yane  the  cldeft  daughter  being  then  14  years  of  age,  but  that'TTJ^^- 
pifilus  never  demanded  her  confent,  or  that  Ibe  ever  refufed  to  give 
it.  The  claufe  that  fays  that  if  fane  or  Jllarv  do  not  marry  neo^ 
philus  before  their  age  of  21,  that  then  the  truftees  may  fell,  does  not 
give  an  intereft  to  the  truftecs  till  their  age  of  21.  Skinn.  301;-  , 
Mich.  3  W,  &  M,  in  B.  R.  and  320.  Trin,  4  W.  &  M.  in  B.  R. 
Thomas  and  Howell. 

9,  A.  devifed  that  his  executors  fhould  fell  lands,  and  with  the 
money  andfurtlus  of  his  perfonal  eflate  purchafe  an  annuity  ofiooL 

for  "f  S.jor  lifej  out  of  which  Jhe  Jhould  maintain  her  children^  and 
gave  30/.  to  each  child  to  be  raifed  out  of  the  laid  annuity  and  his 
perfonal  eflate.  J.  S.  died  within  three  months  after  the  teftator. 
The  executors  renounced.  The  adminiftrators  of  J.  S.  fhall  com- 
pel a*  fale,  and  the  money  aridng  thereby  he  paying  the  chil^ 
drcn*s  legacies.  2  Wms's  Rep.  308.  Mich.  1725.  Yates  v, 
pompton. 


(S.  c)    Sale  dircdled  or  compelled  by  Equity,  None 

being  appointed  to  Sell. 

X.  'TTT HERE  a  man  declares  by  his  will  that  his  feoiFees  (hall 
^^  alien  his;,  land /ir  payment  of  his  debts  and  dies,  now  the 
treditors  Jhall  compel  the  reofFees  to  alien;  per  Fineux,  which  was 
agreed  by  Reede  and  Tremaile.  Br.  Feoffments  al.  U&s,  pi.  12* 
cites  14  li.  7.  33.  and  15.  H.  7.  11. 

2.  And  if  the  will  be  that  a  flranger  Jhall  alien  to  y*  S.  now  J.  S. 
fiaU  compel  the  flranger  by  fubpoena  to  ^ien  to  him,  and  the  feoiFees 
cannot  alien.  Br.  Feoffments  al.  Ufes,  pi.  I2.  cites  14.  H.  7.  33* 
and  15  Hv  1 1.  per  Reede  and  Tremaile. 

3.  But  if  the  will  be  that  the  feoffees  Jhall  alien  the  lands  for  dif'* 
tribiaien^  &c.  now  ijpne  could  compel  them  to  make  alienation  $  per 

Reede 
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Reede  and  Tremaile^  which  was  agreed.    Br.  FeofEsentsal.  Ufes, 
pi.  12.  cites  i^  H.  7.  33.  and  15.  H.  7.  11. 

4«  Land  was  devifed  to  be  fold,  and  the  money  thereof  coming 
he  devifed  Co  children,  but  the  land  could  not  be  fold,  becaufe  therp 
was  none  appointed  by  the  will  to  fell  the  feme,  yet  ordered  tp  be 
fold.     Toth.  1 16.  cites  39  Eliz.     Hire  v.  Wordal. 

5.  By  Keeling  Ch.  J.  If  lands  were  devifed  to  executors  to  fell  ic 
is  aflets  in  them  if  they  fell,  and  ifithey  do  not  fell,  they  are  com- 
pellable in  Chancery  J  fo  by  Twifden  of  the  A^/r,  if  there  be  no  other 
aflets.  2  Keb.  324.  Hill.  19  &  20  Car.  2.  B.  R.  in  cafe  of  Mar- 
tin v.  Holmes. 

6.  The  words  of  the  will  were  thefe ;  my  will  end  mind  is,  and 
I  .do  hereby  authorize  that  my  executors  hereafter  named  fhall fell  my 
lands  and  woods  thereupon  growing,  to  any  p^rfon  or  'perfons, 
and  their  heirs,  for  the  beft  value  and  with  the  monies  thereby 
reifed  to  pay  all  my  jufi  debts.  16  Feb.  1655.  the  Lords  Commif- 
(loners  afliftcd  with  judges  (the  executors  being  dead)  upon  view 
of  precedents  decreed  me  heirs  to  fell.  Cited  Chan.  Cafes  i8o, 
as  uie  cafe  of  Afliby  v.  Doyl. 

7.  Devik  that  his  executors  Jbould  receive  the  rentSy  iJfueSy  and 
profits  of  his  real  and  perfonal  ejiatey  and  after  payment  of  bis  debts 
to  raife  portions^  and  then  devifes  all  his  lands,  after  payment,  to  k-^ 
veral  perfons  at  future  times.  The  Mafter  of  the  Rolls  declared, 
that  if  the  rent  and  profits  are  not  fufEcient  to  pay  the  debts  in  a 
reafonablc  time,  he  would  decree  a  fale,  and  that  the  fales  (hould  be 
out  of  all  the  devifee's  lands.  %  Vern.  26.  pi.  17.  Trin.  1687. 
Berry  v.  Afkham. 

8.  In  a  devife  of  lands  to  pay  debts,  if  the  creditors  bring  a  bill 
to  compel  a  fale,  the  heir  is  generally  to  he  made  a  party.  Secus  in 
cafe  of  a  truft  created  by  deeds  to  pay  debts..  3  Wms's  Rgp.  92, 
Hill*  1730.  Harris  v.  Ingledew. 


(T.  e)     Waived  or  Difagreed  to. 

.  I.  T  F  cefty  que  ufe  had  willed  that  his  feofFeesihouId  make  eftate 
-*•  to  A.  for  lifcy  remainder  to  B.  in  fee.  In  this  cafe,  if  A.  re^ 
fufcsy  yet  the  feoffees  were  compellable  to  make  eftate  to  fome  other 
for  the  life  of  A.  the  remainder  in  fee  to  B.  and  this  immediately; 
and  if  it  be  of  land  devifeablc  remainder-man  may  enter  in  the  Ufe  of 
the  refuftr.    D.  310.  cites  Trim.  37  H.  6.  ' 

2.  rlote;  per  Bromley  Ch.  J.  and  others,  where  a  man  devifes 
his  land  to  a.  fir  anger  for  lifcy  the  remainder  to  his  fin  infee^  and  dies^ 
Utitfin  may  wave  the  devife  and  claim  by  defcenty  and  yet  he  Jhall  wt 
avoid  the  termy  no  more  than  where  a  man  leafes  for  years  and  dies, 
the  leafe  is  good,  and  yet  the  dying  feifed  is  good  alfo  to  toll  the 
entry;  for  it  is. not  like  to  the  cafe  where  the  father  devifes  to  the 
fon  in  tail,  the  remainder  to  a  ftranger  in  fee;  there  the  heir  does 

4  not 
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not  claim  in  fee  for  d)e  lois  of  the  remaioder  la  fee.    £r.  Deviie, 
pL  41.  cites  2  M.  I. 

3.  A.-devif'ed  his  land  to  M.  his  wife,  till  P.  his  3aughter  fhould  J«-  «3^« 
be  nineteen  then  to  P.  in  tail  remainder  over  in  fee,  and  deyifed  ^  ^ 
further  that  P.  ihould  after  her  being  nineteen  fay  M.  \%U  per 
annum  in  ncompence  of  her  dower^  and  if  P.  failed  of  payment  that 
M.  ihould  have  the  land  for  her  life.     M.  before  P    was  nineteen 
brought  writ  of  dower  and  recovered  a  third  part ;  M,  fhall  not  have 
the  12 1.  per  annum,  after  P.  is  nineteen;  for  it  is  againft  the  in- 
tention of  the  will  that'ihe  ihould  have  bpth  and  the  acceptance  of 
the  one  is  a  waiver  of  the  other;  adjudged  and  affirmed  m  error.        '  . 
Cro.  E.  128.  pL  3.  HiU.  31  Eljz.  B-  R*    Gottin  v.  Warburton 
^d  Criipe.  •      . 


(U.  e)     Waived,  f  ^72 1 

Where,  if  not  vraved,  it  mufl:  be  taken  as  the  WHl 

gives  it, 

?•    A     feifed  of  lands  in  fee-Jimple  and  fee^iail^  and  having  two  Chan.Prec, 
-^»  daughters  B.  and  C.  devifes  the  lands  la  fie-fimple  to  B.  l^f:^l^^'^ 
and  the  lands  in  tail  to  C.    If  B.  will  claim  part  of  the  intailcd  s  p'.  joes 
lands  ihe  muil  quit  the  fee  ilmple  lands.     For  ihe  muil  acquiefce  ^f>^  app«v« 
in  the  will,  or  renounce  any  benefit  b)r  it.     And  per  Ld.  Cowper,  g^^^J^ 
in  fuch  a  difpoiition  it  is  upon  an  implied  condition^  that  each  party  2.  s.'c?k 
gcquiefce  and  releafe  the  other,  efpecially  where  the  teftator  had  S.  P.ac- 
•plainly  the  diftribution  of  his  whole  eftate  under  his  confideration,  ^^ll's  r 
as  ir^  the  principal  cafe.     2  Vern.  581.  Hill.   1706,     Noys  v,  cited  by* 
Mordant.  *     Ld.  c.  . 

Talbot  and 
faidy  that  when  a  man  takes  ttpon  him  to  dtvfft  what  ht  badnoptrwer  to  do  upon  a  fuppofirion,  that 
bis  will  be  acquiefced  under,  this  co^rt  compells  the  devifee,  if  be  wiU  take  advantage  of  the 
will  to  take  entirely,  but  not  pnrtially  under  it  as  was  done  in  the  cife  of  Novs  v.  Mordakt, 
there  being  a  tacit  condition  anmxfd  to  all  devifes  of  this  nature  that  the  devifee  do  not  difturb  the 
difpoiUi^n  which  the  deviibr  hath  maiie ;  and  that  fo  are  the  cafes  that  have  been  |}ecreed  upon 
the  cuflom  of  London.  Cafes  in  equity  in  I^d.  Talbot*s  time  i8x,  183.  HiU»  I'JlSi  ^  ^^  ^ 
Streatfield  v«  Streatfield. 

2.  A.  by  marriage  articles  agrees  to  kavi  his  wife  800/,  &c.  S.Q.  cited 
but  notwithftanding  fhat^  or  any  thing  in  the  articles  Jhe  Jhould  not  he  ^'^^^^ 
debarred  of  any  thing  which  A*  Jhould  give  her  by  will^  &c.     He  by  " 
will  gave  her  1000 1.  Per  Cowper  Ch.  the  will  imports  a  difpofitioa 
of  the  whole  eftate,  and  ihe  muft  renounce  the  articles  or  the  will  i 
Ihe  cannot  take  by  both.     And  if  (he  will  tal^e  by  the  will 
ihe  muft  fuiFer  the  will  to  be  performed  throughout.    2  Vern.  555. 
Pafch.  1706.    Herne  v.  Heme. 

3«  So  where  the  eldeft  fon  was  intitled  by  the  marriage  articles 
to  an  equal  (hare  of  one  third  of  his  fiither  s  perfonal  elf  ate,  and 
the  fiither  left  7000  /•  by  the  willj  he  muft  renout^e  either  the  willy 
pr  the  articles  and  oannot  take  the  benefit  of  both ;  and  the  will%  if  * 

he 
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he  takes  by  that,  muft  be  looked  upon  as  a  fatisfa£Hon  of  what  be 

might  claim  by  die  articles.  Ibid.  556.  S.  C. . 
Ana  where  4-  The  tvifi  of  a  freeman  of  London  muft  content  herfelf  to  take 
the  will  either  by  her  hufband's  will,  or  elfe  by  the  cuftom,  but  muft  not 
h«r*ife'  claim  the  perfonal  eftate  by  both,  unleft  it  be  fo  exprcfsly- given  by 
infome  the  wilL  But  her  claiming  her  cuftomary  part  will  not  bar  her 
leafehold      claiming  freehold  eftate  devifed  to  her  by  the  will.   Ch.  Prec.  351. 

^atnder     ^^^^^  ^7^^-     ^^^  ^-  ^'^""^^ 

to  J.  S.  it  was  decreed  per  Ld.  Macclesfield  that  l))e  ihould  be  alloweil  a  moiety  of  the  value  of 

thofe  houfes  out  of  the  teilamentary  part  over  and  above  her  cuftomary  pare  and  fo  J.  S.  be  let  into 

polTeffion  prefentiy.  Ibid This  decree  as  to  the  freelmld  and  leafehold  devifed  tojier  for  life 

was  afterwards  reverfed  in  the  Houfe  of  Lords.    G.-  £qu.  R.  29.  S.C.— S.  P,  par  Ld.  C« 
Macclesfield  Ch.  Prec  508.    Babingtoa  v.  Greenwood. 

■ 

5.  By  marriage  articles  1400/.  wax  to  be  laid  out  in  land  and  fettled 
pn  thewfi  for  life,  &c.     The  huft)and  died  without  iiTue  before  any 

,  purchafe,  but  made  her  executri;^  and  left  her  more  than  1400/.  per- 
final  eftate^    Decreed  per  Harcourt  and  affirmed  per  Cowper  C. 

r  47^  1  ^^^         ^^y  ^^^  ^^  ^^  ^ticles,  if  ftie  inflfts  upon  it,  but  if  (he 
^     '  ^  ^  takes  by  the  wBl  it  muft  be  deemed  a  fatisfa^ion  of  the  articles, 
Ch.  Prec.  400.  Pafch.  1715,     Linguen  v.  Souray. 

6.  A.  the  anceftor  by  articles  .previous  to  his  marriage  in  1677, 

agreed  to  fettle  certain  lands  to  the  ufe  oi  himfelfand  M,  bis  intended 

wife  for  tife^  remainder  to  the  heirs  of  the  body  of  A,  on  M.  (0  he  be^ 

gotten^  remainder  ovir\  A.  made  a  fettlenunt  in  i6g8,  but  not  pur-» 

fuant  to  the  articles,  and  had  B.  a  Jon  and  L*  and  M.  two  daughters^ 

A.  in  1716,  upon  the  marriage  of  B,  fettles  other  landsy  in  confidera^ 
tion  ofas  marriage^  in  the  ufual  manner ;  and  in  1723,  levies  a  fine 
rfthe  lands  in  the  deed  of  1698,  to  the  ufe  of  hinfelf  in  fee ;  and  in 
1725,  makes  his  will  and  devifes  part  o/th^e  lands  to  i,  and  M.  bit 
two  daughters^  and  all  the  reft  of  his  real  eilate  to  truftees  to 
the  ufe  of  his  grandfon  for  life,  with  remainders  to  firft,  &c.  fon 
in  tail,  remainder  to  daughters,  &c.  and  with  direftion  out  of  the 
profits  to  educate  the  grandfon,  and  to  place  out  the  reft  at  inte* 
reft,  to  be  paid  to  the  grandfon  at  Aventy-one  years  of  age ;  and 
if  he  does  not  attain  Siat  age,  to  be  paid  to  L.  and  M.  his  faid 
daughters,  their  executoi'S,  &c.  Ld.  C.  Talbot  held,  that  though 
die  grandfon  is  not  to  be  bound  by  die  deed,  which  did  not  purfue 
the  articles,  yet  he  decreed  him  to  make  his  eleflion  in  fix  months 
after  he  comes  of  age,  either  to  ftand  to  the  will  or  the  articles, 
and  if  he  chufes  to  take  the  lands  which  '  ousht  to  have  been 
fettled,  the  daughters  (his  aunts)  fliall  be  reprifed  out  of  the  lands 
devifed  to  him,  which  ftiall  be  conveyed  to  them  in  fee.  Cafes  in 
£qu.  in  Ld.  Talbot's  time  176.  Hill.  1735.  Streatfidd  v*  Streat-i 
field. 


(W.e)    QuaU. 


ID&Siite*  473 


(W.  e)    Qualified  or  correftcd  and  made  good. 

I 

f 

I.    A    Devife  void  in  law  by  reafon  of  a  mif-recttal  of  a  grant^  and 
^*-  by  rcafbn  of  an  attornment,  yet  was  holden  good  in  equity, 
Toth.  143.  cites  38  Eliz.     Bacon  v.  Bull. 

2.  Money  drvtfed  by  the  plaintifPs  &ther  to  the  plaintiffs  §ut  rf 
certain  lands  which  were  to  be  fold  by  the  defendant,  the  lands  were 
intailed  ftnd  in  the  deed  there  was  a  provifo,  that  if  the  heir  went 
about  to  fell  the  fame,  it  (hould  be  void,  being  againft  the  fta- 
tute  of  32  H.  8.  It  was  ordered  to  be  fold,  Toth.  184*  cites  38 
Eliz.  Thynn  v.  Kinfmell. 

3.  A.  makes  his  niece  executrix^  and  after  his  wife  is  prhement 
enfeint  and  delivered  of  a  daughter^  the  will  is  void  by  the  civil  law, 
but  devife  of  the  land  is  good  by  our  law.  Per  Jones  J.  Whitlock 
J.  contra.  Palm.  508.  Hill.  3  Car.  B.  R. 

4.  A  legacy  was  devifed  to  A.  of  2000 1.  to  be  made  up  of  debts 
due  to  teftator,  and  ^fchedule  whereof  was  annexed  to  the  will,  but 
thofe  debts  were  deficient  by  300 1.-  yet  aflets  being  confelTed  the 
whole  2000 1.  was  decreed. .  Fin.  R.  152.  Mich..  26  Car,  2.  Pet- 
ti ward  v*  Petti  ward. 

5.  Lands  devifed  to  a  daughter  in  flcknels,  teftator  recovers  and  *  Vera. 
las  afony  the  daughter  fhall  not  carry  the- land  from  the  fon.  Cited  iP^  *^**** 
by  Ld.  Nottingham.   2  Ch.  Cafes  16.  Hill.  31  and  32  Car.  2.  in  fS^^ 
cafe  of  Winkfield  v.  Combe.  — -s.  C 

cited  per 
Car.  2  Vem.  416.  and  fays  the  ion  was  relievable  even  by  the  Opinkm  of  the  jodces. 

A.  being  a  widower  and  having  a  fon  and  feveral  children,  married  M.  who  had  B.  a  daueb* 

ter.     A.  made  his  will  and  devifed   1000  /.  to  B.  bit  wife's  daughter,  and  t9  tbt  child  em  vtmrfu 

•  mere,  if  a  daugbitr  looo  A  but  if  a  fon,  then  his  execufprsjhonldpunktfi  loo  /.  per  aiumm^<mdfittleom 

fhefonin  taii-malgf  nmai/tder  to  B.  theplmntiff.     Tlie  wife  was  delivtred  of  afm  who  died  litfstut  j1. 

About fve  years  after  j4,  died,  and  his  wife  enfent  with  a  daughter,  for  whom  M  prattfon  was  leftl 

B.  prays  the  land  may  he  punLfed  aud fettled  on  her ;  for  in  a  devife  of  lands  in  Uil,  remainder  over* 

if  devifee  dies  without  iffuc  the  remainder  fhall  take  place  and  this  is  the  fame  reafon  here.    Buc 

per  Ld.  Chancellor,  in  a  devife  I  cannot  help  where  the  law  fixes  tbt  eftate,  bat  in  equity  if  thera 

falit  out  an  tmforefeen  aceidetU,  which  if  tefator  hadfofefem  he  would  have  altered  hit  will,  I  (hall  COOflder 

of  it ;  his  me.ming  was  to  provide  f(ir  a  daughter^  in  cafe  he  (hould  leave  one  born  after  his  death. 

and  though  tliere  was  no  fuch  daughter  (viz.  whereof  hit  wife  was  enfeint  at  the  time  of  makiac 

the  will,  and  to  which  only  the  words  extend)  Yet  here  is  the  fame  in  tfea^    And  diredled  a  biU 

to  be  brought  to  which  the  pojlh,*m^Mi  daughter  Jhould  he  a  party,  and  both  cafes  to  t>e  heard  tocether. 

a  Ch.  Cafes  16.  HilL  31  &  32  Car.  %.    Winkfield  v.' Combe.  AT  I 

6.  J.  has  four  daughters,  E.  F.  G.  and  H.  gives  them  portions 
(naming  them)  and  appointed  his  real  eflate  to  he  fold  and  added  to 
his  perional  eftate ;  A.  has  afterwards  another  daughter  napied  J. 
who  is  not  provided  for  bv  the  faid  will.  This  daughter  J.  {hall 
have  a  fliare  of  the  real  eftate  appointed  to  be  fold,  but  not  of  the 

{articular  portions.     2   Chan.  Rep.  210.  3a  Car.  a.    Coles  v, 
lancock.  .    ' 

7.  A.  charges  lands  vnth  a  portion  for  a  daughter  by  a  firft  i:hto.Pre^ 
venter,  and  then  marries  and  fettles  part  of  thcfc  lands  for  the  join-  ?'•  ^-  ^' 
tare  on  a  fccond  wife,  who  has  |io  notice  of  the  chaige.    h.ndj-  m^.?. 

QonceiVing  — aVeftl. 
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i^rt^      r««r//^/«^  and  thinking  the  portion  would  take  place  of  the  jointure, 

Rocve'8        1>7  will  gives  other  lands  in  lieu  thereof.     The  wife  in  combtna* 

cafe  s.  c.     tion  with  the  heir  refufed  to  accept  the  devife.     North  K.  decreed 

and  S.  P.      ^g  daughter  to  hold  fuch  part  of  the  lands  devifed  to  the  wife 

as  ihould  be  of  equal  value  of  the  lands  comprifed  in  the  jointure 

till  her  portion  was  raifed.     Vem.  219.   HUl.  1683.    Reeve  y. 

Reeve. 

8.  A.  by  will  gives  feveral  legacies  and  makes  twoftrangers  ex-' 
ecutors;  he  lived  many  years  after,  improved  his  cftate  much,  and 
has  feveral  children  born  fince  the  will,  and  dies.  The  court  would 
not  make  the  executors  truftees  for  the  children  as  to  the  furplus  of 
the  eftate,  but  difmiffed  the  bill ;  per  Lds.  Commiilioners.  2  Vern, 
104.  Trin.  1689.  Hill  v.  Brewer. 

9*  One  devifes  to  two  ofhisft/iers  400  /.  a-piece^  and  to  his  third 

Ji/fir  what  his  executors  Jhould  think  fit.     The  court  decreed  the 

third  fifter  fhould  have  400!.  alfo,'  and  be  made  equal  to  her  two 

other  (ifters,  if  the  eftate  would  hold  out.     2  Vern.  153.  Trin, 

1690.     Wareham  v.  Brown. 

10.  A.  made  his  wife  and  y,  S.  executors j  his  wife  being  old 
and  unable  to  get  in  the  eftate,  and  made  his  wife  refiduary  legatee ; 
the  wife  died  in  the  life  of  A.  who  left  four  children  j  they 
brought  a  bill  againft  the  furviving  executor,  and  their  bill  was 
difmilTed.  Cited  per  Hutchins  Commiftioner  (but  names  neither 
time  or  perfon.)  2  Vern.  149.  Trin.  1690.  in  cafe  of  Cordell  v« 
Noden. 

11.  A.  devifes  to  Tl  and  his  heirs j  upon  trujltbat  he  fhould  convey 
it  to  fuch  of  the  relations  of  the  tejlator  ai  he  fhould  think  hejiy  and 
moft  reputable  for  his  famthf.  A,  dies  without  ijfuey  and  the  heir  at 
law,  who  was  the  tejiator's  brother,,  prefers  a  bill  againft  the  defen* 
dant  to  have  him  convey  the  eflate  to  him.  It  was  in  proof  on  the  de- 
feixiant's  part,/i&/i/  the  tejlator  before  the  making  of  his  will  Sd  feveral 
times  declare^  that  the  plaintiff*  was  an  ill  hufbandj  and  would fpend 
his  eflate  if  he.  fhould  leave  it  to  him,  and  feveral  other  exprejfions 
fiewing  the  diflike  of  the  tejlator  to  the  plaintiff.     But  per  Cur.  there 

beitig  nothing  in  proof  asainft  the  plaintin  of  any  mif-behaviour 
fince  the  deceafe  of  the  teftator,  this  court  will  judge  it  moft  reput- 
able for  the  faipily,  that  the  heir  at  law  fhould  have  it;  and  for  the 
difcourfes  which  were  before  the  making  of  the  will,  thofe  were  all 
at  an  end  by  making  the  will,  and  notwithftanding  all  thefe  dif- 

[.,j  M  1    courfes,  it  cannot  be  denied  but  if  the  truftee  would  give  it  to  him^ 
T"75  J  he  was  not  difabled  to  take  it.  2  Freem.  Rep.  198.  pi.  273.  Trin, 
1694.  Clarke  v.  Turner. 

.  12.  An  eflate  was  devifed  to  be  difpofed  by  two  trujlees  to  fuch  of 

his  Tilations  os  they  Jhould  think  fit j  ana  they  difagreed  znd  thereupon 

this  court  decreed  it  ^o  be  conveyed  to  the  heir  at  law.     2  Freem. 

R-ep.  199.  in  pi.  273.  Trin.  1694.  cited  as  the  cafe  of  Mofely  t» 

Moiely. 

a  Vern.  R.        ts*  A.  bemg  lingle  made  his  will,' and  devifed  all  his  perfbnal 

104.  HiUi    eflate  to  J.  S.    Afterwards  A.  married,  and  hzd  feveral  children^  and 

V  p^^v^    ^^  withouc  odier  will  or  difpolition,  and  now  coram  delegads,  of 

mdit-  whOIft 


whom  Treby  Ch.  J.  was  one,  it  was  ruled  that  there  being  fuch  an  miffed.  Per 
alteration  in  his  circumftances  and  eftate,  fo  different  at  the  time  of  Commif- 
his  death  from  what  they  were  at  the  time  of  making  the  will,  here  j^Q^/gg  ^ 
was  room  and  *  prefumptlve  evidence  to  believe  a  revocation^  and  that  in  which 
the  teftator  continued  not  of  the  fame  mind.     2  Salk.  592.  pL  2.  cafe  the  ex« 
Mich.  8  W.  3.  B.  R.  Lugg  v.  Lugg.  •    ^^""^  ^ 

o  ^      &&  &&  werenore- 

lations.    In  Ovcrbury's  cafe  they  •were  relations,  A.  by  contrivance  of  B.  his  nephew 

made  a  will  and  B.  executor,  and  /aid  nothing  in  bis  wiU  of  bis  ferfonal  cfiatt,  mibicb  by  this  means 
the  exeaitor  elmmed,  though  the  te/htor  left  aha  \  but  it  appearing  by  feveral  matters  that  A.  intepded 
it  for  his  fon,  &c  Decreed  for  the  (on  (an  infant)  and  defendant  to  be  examined  on  interrogato- 
ries, and  10  he  retrained  from  confbfling  judaments,  ^c.  to  creditors  of  teftator,  and  the  cultody 
of  the  infant  taken  from  him.  Fin.  R.  351.  Pafch.  30  Car.  i.  Corfcllis  v.  Corfellis.  ' 

*  But  that  is  only  a  prefumptlve  1  evocation,  and  therefore  if  by  any  exptcfflon or  otUr  means  it  had 
apptarcd  that  tbt  intent  of  it  wjx  thut  h  fhauld  cwiinue  infwcty  tba  marriage  li^  not  been  a  revocation, 
and  the  fentence  given  in  the  fpiritual  court  was  aihrmed.  12  Mod.  236.  Mich.  10  W.  3.  Lugg 
V.  Lugg. 

14.  A.^vr2LS  feifed  of  Black' Jcre  in  fee^  and  White-AcrCy  in  tail^  The  father 
and  having  two  tons^  de^jlfed  the  tail-acre  to  his  youngeji  fon^and  [Jj^^ndf^^ 
the  fee-acre  to  his  eldejl  Jon,     The  eldeft  entered  upon  tne  tail-  be  freehold. 
acre ;  whereupon  the  youngeft  brought  his  bill,  either  to  enjoy  the  gives  part 
taiUacre,  or  to  have  an  equivalent  out  of  the  fee-acre  j  and  per  y°^' 
Cowpcr  C.  this  devlfe  being  defigned  as  a  provifion  for  the  youngeft  fon.  An  old 
fon,  the  devife  of  Black- Acre  to  the  eldeft  fon  muft  be  undcrjiood  to  fleeping  in- 
be  with  a  tacit  condition  to  fufFer  the  youngeft  fon  to  enjoy  quietly,  '^^•'JjJJ^®' 
or  elfe  that  the  youngeft  fon  fliould  have  an  equivalent  out  of  the  the  young- 
fee-acre,  and  decreed  accordingly,      G.   Equ.  R.    15.  Hill,  7.  cr,  Toth. 
Ann.  Anon.  .  W'-^^J' 

Pountney  v.  Filkingtoa. 

15.  A.  devifed  lands  to  his  eldeft  fon,'  and  other  lands  to  his 
youngeft  fon  in  tail,  and  if  both  his  faid  Jons  die  with  (inftead  of 
without)  ijfue^  then  the  whole  to  Burr  ana  his  heirs.  Both  the  fons 
died  without  ifliie.  The  jury  (taking  the  will  in  fuch  fenfe  as  was 
conilftent  with  reafori  and  good  fenfe)  found  for  Burr  the  plaintiff. 
8  Mod.  59.  Mich.  8  Geo.  i.  Burr  v.  Davall. 

16.  A  man  devifed  to  the  now  defendant  by  the  naititf  of  his  Coram 
youngeft  fon  John  a?id  his  heirs,  all  his  eftates  in  W.  and  in  cafe  bis  ^'^/^^J^; 
fonjhould  not  live  to  attain  the  age  of  21,  leaving  no  iffue  lawfully  he^  coln's-inn* 
gotten^  he  devifed  the  ejlatesto  the  plaintiff  Eli%dbeth  his  eldefi  daugh-  Decern.  19, 
ter  and  the  heirs  maks  of  her  body,  witi)  like  limitations  over  to'  his  J744*  ^<*- 
other  daughters ;  and  in  cafe  his  fori  Jhotdd  attain  the  age  of  11  years,  Lyuon. ' 
then  he  devifed  the  ejiaies  to  be  fold,  and  the  mmey  arifing  from  fuch 

fale  he  devifed  among/l  all  his  daughters  as  an  augmentation  to  their 
fortunes.    There  was  a  great  deal  of  timber  upon  the  eftate,  which 
John  the  fon  was  cutting  down,  and  now  they  moved  for  an  injunc- 
tion to  ftay  him. 

SoUicitor-General  for  the  lnJun(?tion  faid,  there  were  many  cafes 
where  this  court  would  grant  fuch  injunftions  in- favour  of  perfons 
not  intitled  to  an  aftion  of  waft  at  law,  as  where  there  is  tenant  for 
life,  remainder  for  life,  reverfion  in  fee,  fo  for  an  infant  in  ventre 
fa  mere,  and  cited  Freeman's  Reports  Trin.  Term  1680.  And  F  Af^^  1 
Lord  Chancellor  wis  of  opinion,  that  he  ought  to  grant  an  in- 

jundlioni 
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junftion ;  he  faid  he  thought  he  was  to  be  confidered  as  a  truftee  of 
the  inheritance  for  the  benefit  of  the  daughters,  and  that  it  was  the 
intention  of  the  teftator,  he  thought^  to  give  him  the  beneficial 
interefly  but  that  it  WMild  be  ftrange  if  he  was  to  take  away  under 
fuch  a  devife  the  greater  part  perhaps  of  the  eflate. 
•  He  faid,  though  there  had  been  no  cafe  determined  where  Ais 
court  had  granted  an  injunction  to  flay  waile  for  an  infant  in  ventre 
fk  mere,  yet  he  (hould  not  fcruple  to  do  it  if  fuch  a  cafe  {hotdd  hap- 
pen, and  he  ihould  be  inclined  to  reflrain  an  heir  at  law  in  cafe  of 
an  executory  devife. 

InjunSion  granted,  and  made  perpetual. 

Note,  the  particular  reafon  upon  which  he  founded  his  judgment 
he  declared  to  be,  becaufe  he  looked  upon  the  devifee  John  as  a 
truftee  by  the  intention  of  the  teflator. 


(X.  e)     Money  devifed  to  be  invefted  In  Land,  and 
Vice  Verfe.     How  conftrued  in  Equity. 

« 

^  I.  T  give  Martha  my  youngefl  daughter  the  fum  of  ^ooL  h  ie 
*  paid  unto  her  by  my.  executors  within  one  year  next  after  my  ii- 
ceafe*  But  IwiUznd  my  defire  is,  that  Cornelius  Collet  (the  bujbani 
of  Martha)  upon  the  payment  of  the  faid  400  /.  Jhall  give  fuch  fecurity 
as  my  executor  Jhall  approve  of  that  the  faid  400  /.  Jhall  be  Laid  out  vAtb* 
in  lo  months  next  after  my  deceafe^  and  p^chafe  an  efiate  of  that 
value  to  be  fettled  and  affured  upon  her  the  faid  Martha  and  the 
heirs  of  her  body  lawfully  begotten.  Martha  died  widiin  four 
months  after  the  teflator,  leaving  ifTue  a  daughter,  who  died  within 
four  months  after  her  mother.  The  400T.  was  decreed  to  the 
hufband,  who  had  taken  out  letters  of  adminiflration  to  his 
wife  and  daughter*  2  Vent.  355.  Trin.  34.  Car.  2.  CoDct  v. 
Collet. 

2.  A.  had  two  daughters  B.  and  C.    A.  made  her  will  and 

devi/ed  20o/.   to  her  daughters  to  be  laid  out  {hj  truflees  in  the 

will  named)  in  lands  and  fettled  to  the  ufe  or  C.  and  her  heirs 

of  her  body,  and  if  (he  died  without  iffucy  then  to  the  ufe  of  the  cbil^ 

drenofB.     Before  the  200 1.  laid  out  C.  died  without  ifliie;  B. 

having  ilTue  D.  and  £•     The  truflees   purchafed  land,  'and  fettled 

it  on  D.  and  £•  and  D.  died,  leaving  F.  a  daughter.    Decreed  the 

whole  to  furvive  to  £•     If  die  money  had  not  been  actually  laid  out 

in  a  purchafe  F.  would  be  intitled  to  a  moiety,  for  then  tfa^e 

would  have  been  no  furvivoribip.    Garth.  15.  Mich.  3  Jac.  2.  in 

Cane.  Anon. 

liepXo  3*  Where  money  ia  devifed  to  be  laid  out  in  land,  and  fetded  to 

9i.Pafch.     the  ufe  of  J.  in  taily  remainder  to  B.    Chancery  ought  not  to  de- 

X706.  s.C.   cree  the  money  to  be  paid  to  jL  though  he  will  have  power  over  the 

whcre'Sio    '^^  vAi&a,  purchafed  and  fettled  by  fuflfering  a  recovery,  but  die 

lands  p«r-    tnift  ought  to  have  been  ftri£Uy  purfued,  and  (he  money  inyefled 

chafed  are    in  laiid%  and  fetded  according  to  the  wiUi  and  thea  die  remainder- 
to  be  fettled  O  '  |T^yy| 


hjan  ha^  t  contingency  of  A's  dying  before  he  can  fufFer  a  reco-  m  ^.  and 
veiy;  per  Cowper  K.    2  Vern.  551.  pi.  501.  Pafch.  1 706.     Lc-**"^»''*  ho 
gatt  V.  Shewell,  &  Ux.  and  Weller.  ToU^^ 

the  money ,and  that  it  be  not  laid  out  in  a  purchafe,  becaufe  none  have  an  intercft  in  itbiit  himfelf* 
But  if  he  dies  before  a  purchafe  made^  the  executor  (hall  have  no  benefit  of  the  raoney^  but  the  hdb** 
Per  Lord  Macclesfield.  Ch.  Prec.  548.  Mich.  1720.    Scadamour  v.  Scudamour. 

r 

4*  8000 1.  was  bequeathed  to  A.  to  be  laid  out  in  a  purchafe  of  f  4.77  1 
land  by  A  to  be  fettled  on  A.  for  life^  remainder  to  Bi  and  bh  heirs.  *  '  ^ 
B.  died  in  the  life  of  A.  Afterwards  A.  died^  no  purchafe  being 
made.  Per  Lord  Macclesfield  though  A.  only  was  named  to  lay 
out  the  moneyj  yet  it  was  not  fo  perfonal  to  her,  but  her  executors 
were  implied  and  included,  and  decreed  the  money  to  the  heir  at 
law  of  B.  though  (he  did  not  bring  a  bill  in  A's  life-time  to  inforce 
A.  to  make  a  purchafe,  and  the  rather  becaufe  the  hetr  was  an  in^ 
fanty  and  fo  (hall  not  fufFer  for  his  laches  in  not  bringing  a  bill  in  A*s 
life^time  to  lay  out  the  moneys  Ch.  Free*  543.  Mich,  1720, 
Scudamore  v.  Scudamore 


(Y.  e)     Nuncwpative  Wills  and  Codicils. 

I.  A  codicil  is  defined  in  the  civil  law,  to  be  an  ad  which  con- 
•^^  tains  difpofitions  in  profpecS  of  death,  and  made  without  the 
inftitution  of  an  executor.  And  whether  a  codicil  is  made  at  the 
feme  time,  or  before  Or  after  the  will,  or.  whether  the  one  mentions 
fhe  other  or  not,  yet  the  codicil  is  conjidered  as  part  of  the  will* 
Fin.  Rep.  460;  Mich*  32  Car.  2.  Rogers  v.  Bampfield,  &  al'« 
And.  in  Marg.  cites  Domat  2  Vol.  140. 

2.  A  codicil  is  part  of  the  will,  and  the  moft  material  part  of  it,  Comyns'a 
becaufe  laft  made.  The  very  meaning  of  the  name  codicil  is  a  little  pi^^go,  * 
will;  and  this  was  determined   in  the  Houfe  of  Lords,  the  judges  s.  C  de- 
opinions,  then  attending,  being  *a(ked  on  an  appeal   from   Lord  creed,  and 
Macclesfield*s  decree,  on  this  queftion,if  this  codicilhc  in  afeparate  ^rmedhi 
writings  and  not  annexed  to  the  will,  but  only/aid  to  be  annexed,  whe-  the  Houfe 
ther  it  was  a  re^publication  of  the  will?  ^ncl  they  held,  it  was,  and  of  Lords. 
that  the  codicil  and  will  maae  but  one  compleat  will,  and  the  decree 

-was  affirmed.    Arg.  Fortefcue's  ^ep.   192,   193.  Trin.  8  and  9 
Geo.  2.  C.  B.  in  cafe  of  Acherley  v.  Vernon. 

3.  A.  teftament  nuncupative  is,  when  as  the  teftatpr  makes  his 
will  by  words  before  witnefles.  But  more  properly  it  is  faid,  a 
teftament  nuncupative,  when  the  teftator  lieslanguifliing  for  fear  of 
fudden  death,  dares  not  to  ftay  the  ^vriting  of  his  teftament  j  and 
therefore  he  prays  his  curate,  and  others  his  neighbours,  to  bear 
witneis  of  his  laft  will,  and  declares  by  word  what  his  laft  will  is. 
And  fuch  will  is  as  ftrong  as  a  teftament  or  will  in  writing,  and 
fealedwith  the  feal  of  the  teftator,  if  not  that  it  be  in  fpecial  cafes, 
&c.     Perk.  S.  476. 

4.  The  teftator  being  feifed  in  fee,  devifed  the  lands  to  his  wife 
in  recompence  of  her  dower^  to  hold  fo  long  as  Jhe  Jhoiild  live  fole,  and 
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^fUr  ihi  iaiminatUn  $fthat  eftaU^  then  io  his  heir^  paying  to  hif 
wifi  26  L  per  ann*  durtng  her  life^  and  charged  other  landsy  ofwbkb 
be  wasfeijed  in  fee^  te  pay  annuities  to  younger  childreny  and  lOOQ L 
portion  to  bis  daughter ;  afterwards  by  a  codicil  he  devifed  all  bis  lands 
to  trujiees^  and  their  heirs^  to  the  ufe  of  the  eldeft  fon  and  bis  beirs^ 
firfo  long  time  as  be  or  they  Jbouldjuffer  the  wife  and  children  quietly 
io  enjoy  the  annuities  and  legacies ;  and  if  he  mould  interrupt  theOt 
then  he  devifed  aU  his  fee  fimple  lands  to  his  wife,  and  to  his  two 
younger  ions  and  their  heirs.  On  a  reference  to  the  two  Ch.  Juftices 
ropham  and  Anderibn,  they  held  clearly,  that  this  devife  to  his 
eldeft  fon  by  this  codicil  was  good,  and  that  he  had  it  not  by  defcent, 
but  by  purchafo,  and  they  thought  that  the  firft  part  of  his  will  was 
£  478  1  corrected  by  the  codiciL  And  decreed  accordingly.  Moor  726. 
Hill.  38  Eliz.  in  the  Court  of  Wards,    Dtgb/s  cafe. 

5.  jf.  was  bound  in  a  bond  of  %oo  L  to  B.  and  B.  made  bis  willy 
and  G,  executor  thereof;  and  after  declared  his  further  wiU  that  A. 
fi&i§ldYaMt  tfie  bond,  and  died.  C  proved  the  will^  but  omitted  this 
codicil',  and  to  compd'  him  to  prove  it  A.  fued  C.  before  the  com- 
miffioners  for  probat  of  wtlls>  ice.  Pending  which  the  bond  was 
fued  at  law)  A.  havine  filed  this  bill  for  relief,  it  was  reiblved  that 
there  (hould  be  no  relief  for  the  legacv  before  the  codicil  proved, 
and  diat  dien  he  (bouid  be  rrlkved  againil  the  bond,  by  reaibn  of 
the  legacy ;  but  the  court  (bpported  the  injun^lion  tUl  the  hearing 
before  the  commiifioners.  Hard.  96.  Pafch.  1657.  in  the  Ex- 
chequer.   Took  V.  Fitz-Jdui* 

6.  Nancupative  will  is  to  be  proved  only  in  the  Spiritual  Courts 
and  before  probate  it  is  not  pleadable  in  any  court  againjl  an  adad-' 
tinftrator.  Chan»  Cafes  i^*  Hill,  aa  &  23  Car.  2.  Verbom  v* 
Brewin. 

F>a.1tep*         7«  I  bequeath  to  K,  N,  my  god-daughter  a  jewel  fet  with  dia^ 
^94*  ^-  ^-    monds,  wijbing  her  all bappinefsj  and  SOoLto  my  god^daughter^  Mrs* 
^^^^  K.  8.  I  give  and  bequeath  a  diamond  bodkiny  and  cm  emrod  border  i 
and  afterwards  by  a  codicil  the  teftatrix  bequeathed  to  her  god- 
daughter Kl.  N.  500 1.  in  filver,  and  to  her  god-daughter  Ik.  S. 
100  i.  more  than  ihe  had  given  in  her  will.    The  court  decreed 
the  500 1.  in  die  will  as  well  as  the  500  L  in  the  codicil  to  Mrs»- 
K.  N.  2  Ch.  R.  1X0.  27  Car.  2.    Newport  v.  Kinafton* 
•4^5  8.  29  Car*  2.  capM  3^  /  19.  No  nuncupative  will  Jball  be  gooi^ 

le!!^' iT  wJi^rtf  the  eftate  bequeathed  exceeds  30 1.  that  is  not  proved^  the 
EL^'siblt  oaths  of  three*  witneflTes  that  were  prefent  at  the  making  itire^ 
fucb  as  art     nor  unlsfs  the  tejlat9r  bid  them  or  feme  of  them  to  bear  witmfi  toot 

7t!ofm^H  *  ceafed  and  in  the  houfe  of  bis  dwelling.^  or  where  he  had  been  rodent 
lawjhcdl  un  days  or  more^  except  where  he  was  furprizidfrtm  bis  omtm,  bmtt% 
6s  Hfemd      ^^  £gj  before  bis  retunu 

good  vnt'  '' 

tujfei  0  Provs  a  nmcupativt  vtill,  or  atiy  tbit^  relating  tbtnwUtt, 

9.  S.  20.  After  fix  months  pajfed  afler  fpeaking  the  pretended  td* 
tamentary  words^  no  te/limony  Jball  be  received  effucb  nustcupatt^ 
wiUy  unlefs  the  faid  tefiimony  were  comnutted  to  writit^  tvithinfix 
days  after  making  thejaid  will. 

40«  S.  21. 


fbtHiSi,  478 

to.  S.  %ii  ifo  Utters  teflanuntarj  or  pr$bati  ef  m/  nkHc$Bbaihi 
hnit  Jball  pafs  thi  fetlof  any  c§vri  till  14  Jays  aftir  the  ttftatw^i 
eleceefe^  nor  JhaU  any  nuncupative  will  be  provedy  unlefs  trocefs  bavo 
ijjiui  to  call  in  the  widow  or  rtext  of  kindred  to  the  dtcea/ed^  to  conUft 
it  if  they  wilL 

1 1.  A.  makes  his  will  in  writiiig  and  B.  executor,  and  gives  fbme 
legacies,  the  refiduum  to  Bi  B.  dies  in  life  of  A«  viz.  Sept.  5* 
1679.     Teftator  knowing  of  the  death  of  executor^  makes  a  irtcAcir* 

Etive  codicil  on  the  6th  Sept.  1679.  and  gives  to  C.  all  that  he 
d  given  to  B.  and  dies  13th  Sept.  1670.  This  is  a  good  diQK>- 
lition.  The  nuncupative  will  being  quajg  a  new  will  for  the  re(i« 
duum,  (which  devife  became  totally  voia  by  death  of  B.)  and  makes 
ho  alteration  of  die  will  as  to  fo  much«  There  being  now  no  fuch 
will,  its  operation  being  determined^  Raym«  334.  Mich.  31  Car«  2* 
Stonyweirs  cafe. 

12.  If  part  of  a  wiU  in  writing  be  madt  hy  force  tx  frauds  fuch 
put  may  be  diipofed  by  a  nuncupative  will,  which  will  be  an  origi- 
nal will  for  (b  much.  For  fuch  part  fo  obtained  is  void^  and  rso 
part  of  the  will,  (fo  that  it  is  as  a  part  of  eftate  undifpofed  of«)  Per 
Commiffioners  Delegates*  Raym^  334^  33 J4  Mich.  31. Car.  2.  in 
Stonjrwell's  cafe. 

1 3.  If  A.  poflefled  of  an  eftate  of  looo  I.  and  by  will  in  writing 
gives  500 1.  of  it  to  B.  A.  may  give  the  refidue  by  a  nuncupative 

will,yi  as  he  do  not  alter  the  executor.  Rajrm.  334.  Mich.  31  Car.  a.  [  4^9  ] 
in  Stonywell^s  cafe.    By  Commiffioners  Delegates* 

14.  A.  makes  his  brother  executor,  and  devijed  to  his  executor  all  S-^*  ci(«^ 
bis  real  and  perfonal  efiate^  and  afterwards  A.  marries j  and  by  a  co^  ^ncSelV* 
dicil  makes  bis  wife  executrix ;  it  was  urged  that  the  brother  does  CoUer  v, 
not  Uke  as  executor  only,  but  by  exprefs  words  of  gift  in  the  wil]«  Cozeter. 
But  by  Finch  C.  the  wife  (hall  have  the  perfonal  eftate,  and  not  the  ^  ^ 
brother,  for  it  was  intended  him  only  as  executor.    Vern.  23.  pL  i6.  l^[  HiU. 
Mich.  168 1«     Wilkinfonv.  1643.  in 

cafe  of 
BstoD  V.  Barton. 

15.  The  teftator  devifedall  his  tealejlateto  his  executors  and  their 
beirsy  in  truft  that  they  out  of  the  rents  and  profitSj  ilfc.  Jhould  pay  bit 
debts  and  legacies^  and  gave  1800/.  legacy  to  one  ff^nterj  the  like 
fum  to  one  Bamfield,  and  2500 1.  to  one  Warre  his  fifter,  the  lady 
Drax,  and  having  7500/.  in  his  clofet^  he  by  a  codicil  declared  bit 
mind  to  bcj  that  all  the  money  in  his  cUfet  Jhould  be  di/pofed  by  Ann 
Rogers  the  plaintiffs  amongft  fuch  poor  people^  and  in  fuch  manner  as 
be  had  directed  her ;  and  gave  the  keys  of  his  clofet  where  the  mo« 
ney  was  to  the  faid  Ann,  and  foon  after  died.  The  executors  took 
the  money  out  of  the  clofet^  and  paid  the  greatejl  part  of  the  money  to  tht 
legatees  \  and  the  legatees  having  received  their  feveral  In^cieS  out 
of  the  money  in  the  clofet,  it  was  decreed  they  (hould  re-*pay  it|  and 
tiiat  the  fame  Ihould  be  applied  according  to  the  diredion  and  in* 
tention  in  the  codicil,  the  plaintiflFgiving  fecurity  for  that  purpofe. 
Fin.  Chan.  Rep.  460.  Mich.  32  Car.  2.    Rogers  v.  Bamfield. 
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1 6.  A  eitizen  and  freeman  of  London  feifed  of  lands,  &c.  and  a 
perfonal  eftate  by  will  nuncupative,  on  his  death-bed  declared,  viz. 
I  hear  that  J.  R.  (who  was  heir  at  law)  is  inquiring  after  my  death, 
and  therefore  I  am  refolved  to  leave  him  nothing  but  what  my  father 
gave  him  by  his  will ;  I  give  all  my  eftate  to  [my  wife.  PoUexfen 
Ipid,  that  a  nuncupative  will  being  inrolled  by  virtue  of  the  cujlom 
of  London^  is  all  one  as  a  written  will  \  the  court  inclined  accord- 
ingly. And  the  reporter  fays,  that  in  the  cafe  of  Carter  v. 
Horner.  Pafch.  4  W.  &  M.  Northey  affirmed  this  cafe  to  be  ad- 
judged, that  all  pafTed  to  the  wife  in  fee,  and  that  it  was  fo  enjoyed 
accordingly,  ex  fua  certa  fcientia.  Skin.  193.  Trin.  36  Car.  2. 
C.  B.  Anon. 

17.  A.  feifed  in  fee  of  lands  limits  a  term  for  100  years  to  truf* 
tees^for  fuch  ufes  as  he  by  deed  or  willjhould  appoint^  and  for  want  of 

fuch  appointment^  to  attend  the  inheritance  ;  A.  being  a  baftard  made 
a  nuncupative  will  in  thefe  words,  viz.  /  give  ally  all  toy.  S.  and  then 
died  without  i/Jiie ;  Ld.  Chancellor  agreed,  that  before  the  ftatute 
of  frauds,  &c.  a  man  might  difpofe  of  a  truft  by  parol,  and  that  the 
words  ally  ally  are  fufficient  to  pajs  a  term  for  years  \  hut  in  this  cafe 
the  term  being  exprefsly  fettled  by  deed  for  fuch  ufes  as  he  Jhould  ap^ 
pointy  and  for  want  of  fuch  appointmenty  to  attend  the  inberitancey  this 
reflrains  him  from  making  any  parol  difpofttiony  and  the  words  ally  all^ 
.  muft  be  intended  of  all  he  could  difpofe  by  parol.  Vern.  340.  pi.  333, 
Mich.  1685.     Thruxton  v.  Attorney-General. 

18.  A.  being  very  ill,  dcfired  B.  to  make  her  will,  who  wrote 
down  only  names  and  initial  letters  to  this  efteft,  viz.  to  Tho*  JFefi 
200/.  to  Jo,  Dav.  100  I.  to  Reb.  Cro.  50/.  to  Sif  to  Self  10  L 
and  to  feverai  other  perfons  in  like  manner,  to  above  400/.  which 
being  more  than  her  ejlate  B,  made  an  alteration  in  a  fecond  column, 
by  fubftrafting  part  of  the  fums  from  fome  of  the  legatees,  as  fee 
dovvTi  in  the  fecond  column,  and  then  told  A,  the  fenfe  of  the 
propofed  devifcs ;  there  were  two  perfcns  in  the  room  that  did  nqC 
hear  any  thing  that  palfed  between  A.  and  B.  but  only  heard  the 

r  4.80  1  ^^fl^*^^'^^'  ^^  ^^J^  'pronouncey  that  all  was  well\  B.  went  to  a  fcrivcner 
*■  to  have  the  devifes  drawn  out  at  length  and  in  form,  and  before  fhe 

returned  the  teftatrix  died  j  the  judge  below  pronounced  for  this 
will,  but  upon  an  appeal  to  the  delegates  it  was  reverfed ;  and  in  this 
cafe  it  was  agreed,  that  if  the  will  had  been  written  in  words  at 
length,  fo  as  they  had  carried  a  fenfe  and  meaning  in  themfelves,  it 
had  been  a  good  will  5  for  that  there  was  one  witneis  that  wrote  it,  and 
two  that  heard  the  teftatrix  pronounce  that  it  was  well,  which  would 
have  been  intended  to  have  atnounted  to  a  fecond  witnefs,  in  regard  it 
appeared  on  all  hands  by  feverai  witnefles,  that  the  teftatrix  did  then 
fcriou fly  difpofe  herfelf  to  die  making  her  will ;  tf»^diftinguiflied  this 
cafe  from  the  cafe  of  one  Pepper,  where  a  perfon  difpofed  herfclf  to 
make  her  will,  and  di6tated  it  to  a  perfon,  who  wrote  it  down ;  and  an* 
other,  not  called  in  as  a  witnefs  lay  behind  the  hanging  out  ofcuriofityyTCcA 
yet  llich  wijl  was  allowed  to  be  good,  being  proved  by  thefe  two  wit- 
iieHes.  But  becaufe  this  will  was  not  fubftantive,  but  was  to  take  its 
fciife  from  the  interpretation  of  the  witneflcs,and  fo  there  would  bein- 
uciido,  upon  inuendo,  which  made  it  purely  a  nuncupative  will  y  and 
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fuch  not  being  atteftedby  the  number  of  witnefles  appointed  by  the 
ftatute  of  frauds  and  perjuries,  the  will  and  legacies  were  void.  Abr. 
Equ.   Cafes  404.  26  Feb.  17*10.     Davis  v.  Glocefter. 

19.  Dr.  Shallmer  by  will  in  writing  gave  200  L  to  the  parifh  of 
St.  Clement's  Danq^,  and  after  Prew  the  reader  coming  to  pray 
with  him,  his  wife  put  him  in  mind  to  give  200 1.  more  towards  the 
charges  of  building  their  church,  at  which  though  Dr.  Shallmer 
was  at  firft  difturbed,  yet  after  f aid  he  would  give  the  other  200/. 
and  bid  Prew  take  nctice  of  it^  and  the  next  day  bid  Prew  remember 
what  he  had  f*iid  to  him  the  day  before,  and  dies  that  day.  Within 
three  or  four  days  after  the  doSfor^s  wife  puts  down  a  memorandum 
in  writing  of  the  faid  lafi  devifey  and  fo  did  her  maid\  Prew  died 

.  about  a  month  after,  andamon^  bis  papers  ivas  found  a  memorandum  of 
his  own  writings  dated  three  weeks  after  the  do^or^s  death  of  what 
the  do£tor  faid  to  him  about  the  200 1.  and  purporting  that  he  had 
put  it  in  writing  the  fame  day  it  was  fpdken,  but  that  writing  which 
was  mentioned  to  be  made  the  fame  day  it  was  fpoken  did  not  appear, 
and  thefe  three  memorandums  did  not  exprefsly  agree.  About  a  year 
after,»on  application  by  the  parlfh  to  the  Commiflioners  of  charitable 
ufes,  and  producing  thefe  memorandums,  and  proof  by  Mrs.  Shall- 
mer and  her  maid,  they  decreed  the  200 1.  but  on  exception  taken  by 
the  executors,  the  decree  yrzs  difcharged  of  this  200 1.  and  my  Leu 
Chancellor  held  it  notgood^  becaufe  it  was  not  proved  by  the  oath  of  three 
witneffts\  for  though  Mrs.  Shallmer  and  her  maid  had  made  proof,  yet 
Prew  was  dead,  and  the  ftatute  in  that  branch  requires  not  only  three 
lobe  prcfent,but  that  the  proof  (hall  be  by  the  oath  of  three  witnefles. 
Abr.  Equ.  Cafes  404.  Trin.  1704.  Philips  v.  the  Parifh  of  St. 
Clement's  Danes. 

20,  Feme  before  marriage  faved  350  /.  out  of  her  maintenance 
money,  which  was  in  her  brother's  hands.    The  brother  gave  a  bond 

for  it  to  the  baron^  butthefteward  proving  that  the  baronfaid  his  wife 
Jhould  have  the  350  /.  and  that  it  fliould  be  placed  out  for  her  benefit; 
and  having  alfo  a  little  before  his  death  faid,  he  gave  it  to  his  wifey 
and  three  perfons  prefent  wrote  it  down  and  attefted  it  as  witnefles, 
though  not  by  baron's  direftion  or  with  his  knowfedge,  and  though 
the  baron  after  m^de  two  codicils,  and  in  one  of  them  devifed  feveral 
things  to  the  wife,  but  took  no  notice  of  the  350 1.  or  the  bond 
.  for  it,  yet  Co\vpef  C.  decreed  it  for  the  wife,  not  as  a  gift  from  the 
baron,  but  as  declared  and  intended  originally  for  herjvpcirate  ufe* 
2  Vern.  748.  Hill.  1716.  Earl  of  Shaftfbury  v.  Countefs  of  ShamU  . 
tury. 

For  more  of  Devife  Jn  General,  See  (fyccutor^ 
and  other  proper  Titles* 
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(A)     Cafes  relating  to  Dilapidations, 

|.  T  F  a  bijbop^  archdiac^riy  farfon^  or  the  like,  ahatis  all  tie  w^ 
^  t^n  the  land^  hejball  be  dilapidator\  per  Thifwit,  but  per 
Thyming  there  is  no  remedy  for  tlxis  bv  die  common  law.    Br* 
Pepofition,  pi.  i.  cites  i  H-  4*  3* 

2f  13  El'  cap.  |0.  Ifanj  ecclijiafiical  pirfsns^  who  are  beundti 
li.iblc"wan-  repair  the  buildings  whereof  they  arejiifed  in  right  ef  their  place  ef 
fwer  bv  the  ft^nStion  Juffer  them  to  fall  into  decay  for  want  rf  repair  and  make frau^t 
ca?  law  ^*e  ^"^"^^  ^^'^  of  their  perfonal  efiate  with  furpo/e  to  hinder  their  fuecejfirs 
lore  this  1^  /r^/w  recovering  dilapidations  againft  toeir  executors  or  adminiflrators^ 
Wentw.  infuch  cafe  thefuccejjirs  JbaUhuje  like  repudy  in  the  ecclefiajftcal  couH 
Oft  Execfi.  Qg^infl  the  grantee  offucb  perfonal  ejiate  as  he  might  hav$  againft  tU 
\  "'^*     executor  or  adminiftraior  of  the  predecejfor. 

3.     14  EL  cap.   x{.  All  monies  recovered  for  dilapidations  fiaB 

within  two  years  be  employed  upon  thf  buildings  for  which  they  wtre 

paidj  in  pain  to  forfeit  to  the  aueeny  i^c.  double  fb  much  as  Jball  not  bo 

Jo  employed. 

&oll,R.i67,       4,  Dilapidation  of  the  houfe  of  the  bi(hoprick  is  good  caufe  of  de^ 

* 'Jf  :t^**S'  privation^    Roll.  R.  86,  iJ.  34.  Mich,  |2  Jac,  B.  R.  Stockman  v, 

?cSw.'f  Wither,  J^"^  ^ 

H»rvy.  ■  ..  So  if  ho  cots  down  all  the  irau  xi  K^p.  9)^.  b*  iq  Bang's  cafes.  If  anyeocleHaftical  perfon 
do  ocfitffgr  tob«  <hm  any  dilapiuarion;:,  they  may  bV  punilhed  for  tl)e  fame  in  the  ccclcfLifticalcouiti 
and  «t  prMkUiott  will  not  lie  in  the  cnfe,  and  the  (ame  is  good  cauf^*  of  deprivation  of  their  .eccle« 
fiaf^ical  livings  and  dignitias.  Bui  yet  fr>r  focb  waile  done  tttey  may  ho pwi/bed  aJ/o  atcvnarnhv^ 
if  Che  party  (vm  there.    God))*  «5).  pi,  357.    Biihop  of  Sarom*s  cafe  cites  2  H.  4.  ^. 

ftBuift.279«       {•  If  a  bijfop  cuts  and  fills  trees  mii  does  not  employ  diem  fbl 

^Ji^tt^  reparations,  a  prohibition  ought  to  be  granted  out  of  B.  R.  tp 

ade^nand    him.    RoU,  R.  86.  pL  34.  Mich.  12  Jac,  B.  iC   Stockman  r^ 

chapter.       Wither. 

3  Biilft  I  $8 

)Caow1  v.  Hifiy.  S.  P. 

6.  A  bi/hop  is  only  to  fell  timber  for  buildins;,  for  fixel,  and  odier 
neceflary  occaiionSt  Tbe  woods  are  called  the  oower  of  the  churcbi 
J*er  Cohlc  Ch.  J.     2  Bulft.  279,  Mich.  12  Jac.  Anon. 

^.  Coke  Cb.  J.  ikid  he  had  Teen  a  record  25  £.  i.  where  cooi- 
p]amt  was  made  in  parliament  of  the  Bifhop  of  Durham  for  cuttis^ 
imxin  timber  tr^esfor  his  coalmines  i  and  there  it  was  agreed,  that  in 
ifuch  a  cafe  a  prohibition  did  lye,  and  a  prohibition  was  granted  ia 
B.  R«  2  Bulft.  279.  Mich.  12  Jac.  Anon. 
)Biilftf5$.  8.  Vicar  had  cut  feveral  great  timber  trees  and  did  not  repair  Ae 
^^  church  with  them,  and  on  fuggeftion  of  this  to  the  court,  and  diat  he 

would 
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would  cut  more  trees  in  like  tmtmttyapf'&biittUn  was  granted  per 
Cur.  by  the  common  law.  Roll.  R.  335.  pL  44.  Hill*  13  Jac.  B.  R« 
Kiiowle  V.  Harvy. 

9.  Any  perfoA  may  fue  out  z  prohibition  againft  a  parfon  that  18 
cutting  down  trees  and  not  repairing  the  churdi  with  them«  Roll* 
R-  335.  pi.  44*  Hill.  13  Jac.  Kno^ev.  Harvey, 

XO.  If  a  bijhop  cuts  andfelh  the  trees  of  his  bijhoprick^  for  this  Mrafte 
a  prdiibidon  fhall  be  granted  to  him,  commanding  him  to  ceafe 
doing  fuch  wafie*  M.  12  Jac.  B.  R.per  Cur.  Hill.  I3J^.  B*  R« 
35  £•  ].  Refolved  in  parliament.  The  Biihop  of  Durham's  cafe 
cited  1 1  Rep.  Co.  40.  a^  in  Liford's  cafe. 

Xl»  In  cafe   of  dilapidations  the  whole  ought  not  to  ht  fe^ 

Sueftered^  but  to  leave  ;a  proportion  to  the  panon  for  his  liveli* 
ood.    2  Vent.  35  Pafch.  32  Car.  %.  Per  Cur.  in  cafe  of  Walwin 
V.  Auberry. 

12.  Dr.  Sands,  a  reHdentiary  ^r^^^n Ary  of  the  church  of  Wells, 
brought  a  fuit  in  the  fpiritual  court  for  dilapidations  againft  the  exe- 
cutors of  Dr.  Pierce  his  predeceflbr ;  and  they^  on  the  other  fide 
came  and  fhewed,  that  in  that  church  there  are  eight  refidentiary 
prebendaries,  to  which,  to  encourage  them  to  refidencei)  there  are 
eight  houfes  belonging,  that  to  each  prebend  there  is  an  houfe  belongings 
tut  not  any  houje  in  certain^  the  bijhip  having  the  privilege  of  appoint" 
ing  what  houje  he  thinks  fit  to  each  prebendary,  but  he  muft  appoint 
one.     They  hence  inferred  that  this'houfe  goes  not  in  fuccefBon, 
nor  is  it  part  of  the  corps  of  the  prebend  for  that  he  is  prebendary^ 
and  bath  one  houfe  allotted  him,  and  fo  was  Dr.  Sands ;  and  after* 
wards  upon  the  death  of  another  prebendary,  another  houfe.     But 
Jones  J.  anfwered,  It  Is  true,  here  are  eight  houfes,  belonging  to 
eight  refidentiaiy  prebendaries^  whereof  each  prebendary  de  jure  is 
to  have  one  \    that  no  one  houfe   is  afcertaimd  to  any  particular 
prebend^  or  is  parcel  of  any  particular  prebend,  but  ought  to  be  af* 
Agned  to  fome  particular  prebend,  and  when  the  bifhop  doth  fo  aA 
fign  by  virtue  of  his  power  and  not  by  virtue  of  any  eftate  he  had 
in  him,  then  it  is  part  of  the  prebend^  and  (hall  be  liable  to  a  fuit 
for  dilapidations  \  wherefore  mere  eught  to  be  no  prohibition.  Skiut 
121.  pi.  1 8.  Trin.  35  Car.  %.  B.  R.  Dr.  Sands  cafe. 

.  13.  Dr.  W.  Bifhop  of  L,  and  C.  was  fufpended  by  Archblfhop 
Sancroft  for  dilapidations,  and  the  profits  of  the  bijhoprick  wen 
fequejlered^  and  the  epifcopal  palace  built  out  of  them.     Cited  1% 
Mod.  237.  as  the  cafe  of  Dr,  Wood  Bifliop  of  Litchfield  and  Co- 
ventry, 1687, 

14.  In  a  general  pardon  dilapidations  were  excci>ted,  unlefs  fuit 
be  commenced  and  depending  before  fuch  a  day.  Upon  a  fuit  com- 
menced after  the  day,  the  whole  court  conceived  diat  the  parlia-* 
ment  never  intended  to  take  away  i^tfucieJforU  remedy  for  dilapida- 
tions ;  but  they  would  intend  this  exception  of  fuch  luits,  as  might 
be  in  the  eccledaf^ical  court  ex  officio^  againfl  the  dilapidator  him-^ 
felf  to  punifh  it  as  a  crime  againft  the  ecclefuifticallaw,  and  to  par- 
don it  unle&  there  were  profecution  before  the  day  afore&id.  a 
Vent  3^1$.  Mich.  2  W.  &  M.  in  C.  B.  Anon. 

O  o  4.  15.  la 
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*  15.  In  &£Hon  on  the  cafe  for  dilapidations  by  fucceflbr,  the  den 
olaration  was  upon  the,  euflom  of^he  realm  and  held  good.  3  Lev, 
268.  Pafch.  2  W.  &.M.  in  C.  B.  Jones  v.  Hill. 

•  16.  An  a<Sion  on  the  cafe  was  brought  by  a  vicar  fucceffhr  againfl 
his'  predecejfor  for  dilapidations,  who  by  raking  a  lecond  benefice 
with  cure,  &c.  had  loft  this  vicaridge.  It  was  objeSed  that  this 
adlion  lay  not,  but  that  the  proper  remedy  was  in  the  Spiritual 
court.  But  after  long  debate  the  plaintiff  had  judgment,  and  the 
cafes  in  the  margin  *  were  cited.     Cartb  224.  rafch.  4  W,  &  M« 

P.  13.  H.  8.  in  B.  R.  Jones  v.  Hill. 

Rot.  126.  '' 

H.  1 5  H.  8.  Rot.  306.  tJ.  15.  Ja,  Rot.  ^74. 

S.  C.  3  Lev.  268.  fays  that  PoUexfen  Ch.  J.  who  tried  the  caofe,  then  was,  and  coatw 
l\ued  *  of  opinion  aften\'ards,  tfhac  it  was  fuable  unly  in  the  Spiritual  Court.  That  upon  fearcb 
of  fome  of  tjje  fafcs  cited  no  jui'gment  was  giycn  but  only  a  vcrili<5t  and  divers  continuances 
entered.  But  that  Mich.  3  Jac.  2.  Rot.  332  between  Da  v  fc  tic l  l  i n  g  r  o k  in  fuch  cafe  judgmenC 
was  given  for  tlie  plaintiff  upoij  a  demurrer-  But  that  the  cou^t  (of  C.  J^.)  now  inclined  to 
the  opinion  pf  Follexfen  ;  but  the  cafe  was  ordered  to  bo  piA  in  the  paper  to  be  fun  her  ar- 
gvieti  and  aftor  in  Trin.  Term  PoUexfen  &  Vemris  being  dead,  the  cafe  was  argued  again  bc^ 
fore  Powell  andKookiby  J.  aud  they  gay^  judgment  io^  the  plaiutiif ;  Irevius  counfel  for  the 
plaintiif. 

14"3J  ♦  17.  A  prohibition  was  moved  to  the  ecclefiaftical  court  for  dila* 
pidations,upony«ff5/?w«  that  theplaintift  in  the  ecclefiaftical  court 
had  brought  a  fuit  at  common  law^  for  the  fame  dilapidations,  in 
which  action  the  defendant  pleaded  tender  ofloL  which  was  ft^fficir 
,4nt  to  repair  the  faid  dilapidations,  and  the  plaintiflF  took  iiTue  that 
the  lol.  was  not  fuflicient,  and  the  verdiSi  found  it  fuffici^t ;  upon 
vhich  judgment  was  given  for  the  defendant  and  hit  pkaded  thi^ 
judgment  in  bar-,  to  the  fuit  in  the  eccleftajittal  courts  which  they  re- 
fufe  to  receive  and  the  court  granted  a  prohibition  \  but  afterwards^ 
Treby  Ch.  J.  haefitante,  adjornatur  to  the  next  term.  3  Liev.  413. 
JliU.  6  W  3.  C  B.  Okfis  V.  Ange. 

Sec  Tit.  i^rerogattiie  (R.  e)  pi.  i.  and  the  nptes  there,  an4 

other  proper  Titles, 


•^ 


•Dilatorics 
ire  not  fa* 
voured.  Br. 
Dilatories 
pi.  5.  cue'? 
35  H.  6.  59. 


aoilatorieg. 


'  (A)    What  Plea  (hall  be  faid  Dilatory. 

I.     A   Man  fliall  not  falfify  in  dilatories  5  as  in  outlawry^  excom^ 
-^  miinication  in  the  demandant,  &c.  nor  by  erdry  rf  the  ii* 
mandant  into  the  land  pending  the  writ  \  nor  becaufie  the  land  was 
in  ancient  dmcfne^  &c,  for  thefe  do  not  difyrove  the  tiUe  of  the  de- 
mandant I 
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mandant;  per  Fortefcue  Ch.  J.  Br.  Fauxif,  de  Recov.pK  15.  cites 
36  H.  6.  32. 

•  2.  Formedon  in  remainder^  8cc.  difclaimer  is  not  dilatory-^  but  rather 
peremptory  \  for  by  this  the  demandant  cannot  enter,  Br,  Dilato« 
ries,  pi.  13.  cites  5  £•  4«  46. 

3.  Pnecipe  quod  reddiat  againjlfour  \  three  confejfed  the  action  and 
fti^  fourth  pleaded  jointenancy  with  two  abfque  hoc  that  the  third  any 
thing  had\  and  per  Fitzh.  the  demandant  fliall  not  recover  asainft 
the  three  till  the  iflue  be  tried ;  for  this  is  feveral  tenancy  which  goes 
ifi  abatement  of  all  the  writy  and  fo  he  fhall  have  the  plea,  clearly  ^ 

Sued  nemo  dedixit ;  for  this  is  not  properly  dilatory^  a$  it  feems,  B)r, 
>iIatories,  pL  2.  cites  2j^  H,  8.  30* 


(B)    Several  Defendants,    In  what  Cafes  they  muft  [484  j 

agree  in  Dilatories, 

f  •  nRMCIP E  quod  reddat  of  land  in  B.  againji  tw§^  the  onB 
X  demanded  the  vieWy  and  ^e  other  faid  that  there  are  two  B*s 
and  none  without  addition  i  judgment  of  toe  writ^  and  could  not  have 
the  plea,  for  they  ought  to  agree  in  dilatories,  and  the  other  has  af- 
firmed the  writ  by  demand  of  the  view.  Br,  Dilatories,  pi.  l8^ 
cites  21  E.  3,  52.  and  Fitzh.  Brief.  307, 

2.  jRracipe  quod  reddat  a^ainJi  two^  the  one  cannqt  demand  the  view 
and  plead  to  the  writ.  Br.  Dilatories,  pi.  19.  cites  21  E.  3.  52.  and 
fluh.  JJrjef.  307. 

3.  Ancj  fee  there  923.  Debt  againJl  baron  and  feme  and  7.  5. 
th^fe^ne  padded  to  the  afliony  the  Baron  and  y,  S/jhall  not  plead  t^ 
the  writ*    Ibid 

4.  J^ze  again/}  the  baron  and  feme^  the  baron  pleaded  villenage 
to  J.  5.  by  which  ^t  plaintiff  took  a  new  writ  again/}  the  baron  and 

fenuy  and  J,  S.  and  the  baron  pleaded  villenage  to  Jv,  P.  &  non  al- 
locatur; for  the  plaintiff  fhall  not  be  twice  delayed  by  ville- 
nage y  for  fp  it  may  be  infinite.  Br.  Dilatories,  pi.  15.  cites  22 
Aff,  12.  " 

.    5.  Preacipe  quod-  reddat  againJl  twoy  the  on^  cannot  plead  to  the 
county  and  the  other,  to  the  writ.    Br.  Dilatories,  pi.  16.  cites  42  £• 

6.  iVir  can  the  gne  pray  the  view  if  the  other  pleads  in  bar* 
Jhid.  ... 

7.  Nor  if  they  take  the  tenancy  jointly  can  the  one  vouch  one  of  his 
party  and  the  other  vouch  another  of  his  part ;  for  they  ought  to  a- 
gree  in  dilatories.     Ibid. 

8.  But  in  the  lafl  cafe  of  vpucher  they  may  vouch  feverally  by  12 
(I.  7.  I.  if  they  /hew  caufes.     Ibid. 

9.  Formedon  again/} five  as  jointenantSy  the  one  difclaimedy  another 
took  the  intire  tenancyy  abfque  hocy  that  the  others  any  thing  hady  and 
vouchedy  &c.  The  third  faid  that  he  was  tenant  of  the  whoUy  and 
traverfed  the  gift  \  ^'^  fourth  made  default^  ^nd  nothing  of  their  picas 

was 


[485] 


4:84  £)natotiei$* 

toas  entnd^  hut  their  prefence  recorded^  and  petit  cape  againfl  him  whB 
made  default^  and  idem  dies  given  to  thofe  who  appeared  \  tor  no  tlTue 
ihall  be  taken,  till  he  who  made  default  has  loft  his  anfwer  ^  for  it 
may  be  that  he  is  tenant  of  the  whole,  and  (hall  £iive  bis  defindt, 
and  then  it  is  no  reafon  to  forejudge  him  of  his  tenancy ;  and 
though  he  cannot  take  the  tenancy  and  £ive  his  defaiut,  yet 
the  demandant  (hall  not  have  ieifin  o^  the  5th  part  before  the  iflue 
taken,  which  is  tendered  by  the  others  \  for  then  he  (hall  recover 
the  5th  part  per  mie  &  per  tout,  or  perhaps  one  of  them  who  has 
pleaded  to  imie  may  be  found  tenant  of  the  whole.  Br,  Dilatories, 
pi.  17.  cites  46  E.  3.  15- 
But  II H.  10-  In  formedonj  the  tenant  faidy. that  A.  and  B^Uafed  to  him  fir 
4. 59.  he       Ufij  and  prayed  aid  of  them  and  had  it ;  the  Jberiff  returned  the  ami 

fBdto^hTe'  ^^^         ^^^  ^^^  ^^^  ^^  ^^^'^^  ^y  which  he  was  awarded  to  anfwer 

ihevoucher.  edme^  wherefore  he  vouched  the  other  prayee^  and  was  eufted  bj 

But  9  H.  6.  award  ;  for  he  had  one  delay  by  him  before.     Br.  Dilatories,  pU 

«ndMH.6.  14.  cites  7  H.  4.  15.  . 

with  7  Hv  4>  by  the  beft  optnioo.    Ibid* 

1 1.  Where  aSiion  is  brought  agatn/f  two,  (he  one  mfy  may  £f> 
claim  though  the  other  will  not    Br.  Dilatories,  pi.  13.  dtes  5  £, 

12.  In  fcire  facias  three  recovered  damages  in  ajj^ij  whst^  tm 
brought  fare  facias  againji  twoy  andfuppofed  the  third  who  recvoered 
to  be  dead,  and  one  of  the  defendants  Jatdy  that  he  who  is  fttppofedto  h 
dead  is  alive  J  zoA  the  other  Jaid^  that  the  one  if  the  two  plaintiffs  is 
deady  and  each  concluded  to  the  writ^  and  therefore  ill ;  for  he  can- 
not fever  in  dilatories ;  contra  of  pleas  in  bar,  which  goes  in  dif* 
ch^ge  of  the  a£bion,  be  the  a£tion  real  or  perfonal,  Br.  Dilatories^ 
pi.  II.  cites  7  H.  7.  5. 

13.  In  formedon  by  the  beft  opinion,  the  tenants  may  vouch  fey e^ 
rally^  or  the  one  may  vouch  and  the  other  plead  in  bar.  Per  Vavifor# 
Br.  Dilatories,  pi.  12.  cites  12  H.  7.  3. 

14.  And  by  him,  the  one  may  plead  in  bar^  and  the  other  may  vouch 
or  pray  in  aid.     Ibid. 

15.  But  the  one  cannot  plead  to  the  writj  and  the  other  demand  tbt 
vietu.   Ibid. 

1 6*  Nor  can  the  one  pray  in  aid  ofone%  and  the  other  of  another^ 
Ibid. 

17.  Formedon  again/i  two  feoffees^  the  one  would  not  do  otberwifi 
than  confefs  the  action  or  plead  in  har^  and  the  other  would  vouch  as 
cefiy  que  ufe  informed  him^  and  it  was  moved  whether  the  one  may 
vouch,  and  the  other  plead  in  bar.  And  per  Fitzherbert  J.  they 
cannot  vouch  unlefs  both  vouch  and  the  other  fhall  have  his  war« 
rantia  chartae.  Per  Brook  J.  it  is  not  fo  \  For  if  the  one  confefles 
or  renders  the  aftion,  yet  the  other  ftiall  have  his  voucher.  But 
42  E.  3.  17.  &  15.  and  15  H.  7.  i.  is  that  they  cannot  vouch  fcvc- 
rally  nifi  oilenderint  caufam.  But  this  does  not  prove  but  that  the 
one  may  vouch  and  the  other  plead  in  bar.  But  where  warranty  is 
made  to  two,  the  one  alone  cannot  deraign  it,  48  £.  3. 1 7.  the  reaion 

feems 
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Ibems  to  b^  inafmacb  as  the  voucher  is  in  Cea  of  nS&on^  and  die  one 
IhaU  not  have  a£^ion  which  belongs  to  two.  Br.  Dilatories,  pL  8# 
ipites  14  H.  8.  24* 

1 8.  Praecipe  quod  reddat  az^inft  tpoo^  tbe  9ni  prayed  the  vietv^  and 
die  other  hnparledj  and  per  Fitzh.  he  fhall  have  the  view ;  quod 
liota  I  for  it  appears  elfewhere  that  they  ought  to  a^e  in  dilato* 
f  AM    Br*  Dilabries,  pi.  %p  cit^s  ^  i{.  8*  9f 


(C)    In  what  A<3ion8  allowed  or  not« 

%f    TN  quare  impe£t  a  man  (ball  mt  have  age  nor  Hher  delays/or 
•^  the  lap/e  ef  time ;   as  protedion,  nor  does  eflbign  de  ier** 

vitio  regis  lie,  &c,    Br^  Dilatories,  p}.  id.  cites  43  AC  2i«    Per 

Thorpe. 

2.    4  Cs^  S  ^""«  ^^P*  l6«/  I  !•  Enaifs  that  no  dilatory  tleafi)aUl$ 

teceivedin  any  court  of  record^  unlefi  the  party  offering  fucb  plea  do  by 

fgffUavit  prove  the  truth  tbtreoK  or  Jbewfome  probable  matter  to  tbi 

fourtj  to  induce  them  to  believe  that  thifaSt  is  true, 

for  inore  of  Pilatories  in  general  fee  odier  proper  Titles, 


^MP 


mfmmts,  [486] 

(A)     What  are,  and  the  Effcd  thereof, 

And  Pleadings. 


f.    T\EBTupon  an  obligation  the  defendant ^//^7^iV  diat  at 
•*^  time  of  the  obligation  made  he  was  nonfana  memoriaj 


the  So  ta  cafe 
_^ ^  and   againfkao 

It  was  thereupon  demurred,  and  adjudged  to  be  no  plea  j  for  he  can-  JJJ^q  ^* 
not  (ave  himfelf  by  fuch  a  plea,  and  the  opinion  of  Fitzherbert  held  common 
to  be  no  law.     Wberefore  it  was  adjudged  for  the  plaintiff.    Cro.  cuftom  of 
E.  398.  pi.  4,  Trin,  37  Eliz.  B.  R.  Stroud  v.  Marfliall.  fo?  Ji^f "' 

keeping  iafely  hti  gueft's  goods,  he  cannot  difable  himfelf  by  pleading  non  fanae  memoris>  any 
more  than  in  debt  on  an  obligation.  Cro.  £.  622.  pl«  13*  Mich.  40  &  41  £Iiz.  B.  R. 

2.  If  I  am  bound  to  infeoffJ,  and  before  the  day  /  marry  her^  the 
bmid  is  forfeited*  BrowAi«  62.  by  Ld«  Coke*  Trin«  7  Jac.  cites  18 
£.4.i8.aOb 

3.  If 


4S6  '^mutitit, 

3.  If  a  man  be  bound  by  his  boTtd  to  fell  a  houfe  to  J.  S.  and 
after  he  fells  to  a  firanger  th6  fame  houfe ;  by  this  fale,  the  bond 
is  forfeited  notwithftanding  that  afterwards  he  doth  re-purchafe 
the  fame  houfe  again.    Per  tot.  Cur.  I  Bulft.  117.  Pafch.  9  Jac 

'  Anon. 

4.  There  is  a  difFerence  where  a  man  is  bound  to  deliver  a  thing 
which  is  in  his  own  popjjion^  or  in  the  pofleffion  of  another^  or  which 
is  not  in  his  own  pofleffion ;  as  in  the  firft  cafe  to  deliver  a  horfe  or 
a  dog,  for  he  may  fecure  fuch  in  his  liable  from  cafualties ;  but  (eats 
in  a  church,  and  which  were  the  property  ©f  the  plaintiiF  himfelf,  fo 
that  defendant  could  not  poffibly  fecure  them  in  his  own  houfe  with- 
out fubjefting  himfelf  to  an  a«ion  if  they  are  pulled  down,  fo  that 
defendant  cannot  deliver  them  according  to  an  award,  it  is  a  gocd 
plea  for  him  that  they  were  pulled  down  wilthout  his  knowledge. 
Arg/  curia  advifare  vult.  2  Mod.  27.  Pafch.  27  Car.  2.  C.  B. 
Bridges  v.  Bedingfield. 

Carth.  306,       5.  No  man  can  take  advantage  of  his  own  difability ;  as  no  man 

s.  c. can  plead  that  he  is  a  fool,  or  non  compos  mentis ,  but  if  a  w«  cow- 

Cumb.  317.  ^^^  -g  indited,  the  judges  muft  acquit  him  ex  officio ;  for  the  king 
a'vent,  248.  takes  care  of  all  fuch  perfons.  But  if  a  man  is  difabled  by  judgment 
s.c.ciLed.—  to  bear  an  office,  he  is  excufed;  for  judicium  redditur  in  invitum, 
i2^od.67.  jg^^  ^hare  he  can  remove  the  difability^  as  in  cafe  of  excommunication^ 
So  in  cafe  he  (hall  take  no  advantage  of  his  difability.  l  Salk.  168.  Hill.  ^ 
of  felony  or  W.  &  M.  in  B.  R,  Per  Holt  Ch.  J,  and  Eyre  J.  in  caic  of  tho 
To^^^i?'     King  v.  Larwo94, 

JIaflings  V.  Blake. 

6.  Matter  of  difability  which  might  have  been  pleaded  to  the  ac-^ 
tion^  is  not  pleadable  to  thefci,fa.  on  judgment,  i  Salk.  2.  pi.  5« 
Pafch.  I  Ann.  B.  R.     Wefl:  v.  Sutton. 

t-^Q—  1  7»  A  remainder  wa^  iimited  in  trufi  for  a  papijifor  99  years^  rem 
^  '  ^  mainder  to  his  ijjue  male^  who  is  dilabled  to  take  by  the  ftatute  li 
and  12  W.  3.  4.  and  an  after  remainder  was  limited  to  a  protejiant^ 
Two  feveral  hills  were  brought  in  Chancery,  one  by  the  proteftant 
remainder-man,  and  the  other  by  the  heir  at  law,  after  the  death  of 
the  donor,  againft  the  papift  to  be  let  into  pofleffion  of  the  premif^ 
fes.  The  proteftant  remainder-man  infifted  that  the  limitations  to 
the  papift  being  void,  he  was  therefore  to  take  prefently.  The  heir 
infifted  that  the  faid  remainder-man  was  not  to  take  until  the  papijl 
fhotdd  be  dead  without  iffue  \  and  that  an  interim  ejiate  fbould  defcend 
to  the  heir  as  undifpofed  of  by  the  perfon  that  made  the  fettlemeat. 
See  Wms's  Rep.  352,  353.  Trin.  I7i7»    Vane  v.  Fletcher. 

8.  After  a  leafe  granted,  leflbr  difables. himfelf  (by  a  fettlem.^t 
by  which  he  makes  himfelf  only  tenant  for  life)  to  perform  the  cove^ 
nants  in  the  leafe^  as  to  grant  a  new  leafe  with  certain  advantages  to 
leffee,  yet  this  after-fettlement  fhall  not  prejudice  lejfee^  nor  forejudge 
him  of  the  benefit  of  any  covenant  in  his  life.  9  Mod.  59.  MioL 
10  Geo.  in  Cane.  Afhton  v.  Bretland. 
As  if  n^.iile        9,  If  a  tejlator  be  under  a  difability  at  the  t'wu  of  making  bis  wUly 


or/iw!'  ''  tl^owgh  that  difability  be  aftually  rmovfd  befon  his  deaib^  yet  the 
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i^Hl  will  he  abfolutely  void,  becaufe  he  had  no  ablliiy  at  that  time*  ter  thcin- 
Per  Holt  Ch.  J.  Gibb.  226.  in  the  cafeof  £unker  v.  Coke.  ^^"^  ^^^^ 

of  age  or 
the  feme  buries  her  hufbaiid)  11  Mod.  123.  S.  C.<  But  a  revr  pablication  woukl  make  it 

l^oodi    IbiU* 

For  more  of  Difability  in  General,  See  SUlttlf  (toilDlflOtlt 
dtnfant,  IRcCltrant,  OatUtor^,  and  other  Proper  Titles. 


SDifagreement. 


(A.)  Difagreement  as  to  Lands  and  Chatties, 
Good  and  Ncceflary,  in  what  Cafes,  and  the  Ef- 
fedt  thereof. 

I.  'T^  H  E  defendant  was  bound  that  !/  T.  N".  be  not  well  content 
-■'  at  his  coming  from  beyond fea  tvith  the  prejentment  of  y,  to  the 
church  of  P.  that  then  he  Jhould  rejigny  &c.  and  (aid  that  T.  N.  fuch 
a  day  and  year  agreed,  &c«  and  the  plaintiff  faid  th2t  fuch  a  day  and 
year  before  he  difagreed,  &c,  Br.  Conditions,  pi.  30.  cites  46  E,  3. 
5.  But  Brooke  fays  quaere ;  for  14  H.  8.  2.  it  is  faid,  that  the^r/? 
<?/?,  be  it  agreement  or  difagreement'^  makes  an  end  of  all',  if  no  day  be 
limited ;  but  where  day  is  limited,  and  he  agrees  before  the  day, 
this  is  fufficient,  though  he  difagrees  before  alfo. 

2.  If  a  leafe  is  made  to  A*  for  life^  remainder  to  B,  and  after  A.  dies  r  Oo  i 
the  law  adjudges  thefrank-tenementinB.  till  he  difagrees  or  dKclzims^  L  4^  J 
and  by  the  waiving  thereof  it  vefts  in  die  donor  or  his  heir.    Br. 

Done,  &c.  pi.  7.  cites  50  £•  3. 21. 

3.  So  in  the  cafe  of  defcent  or  efcheat.     Br.  Done,  &c.  pi.  7, 
ut  fup. 

4.  \izfine  is  levied  to  iwO'y  and  one  does  not  enter  norfjy  any  things    Br.  Agree.- 
and  the  other  enters  and  is  impleaded^,  there  per  Hank,  he  may  plead  mcnt,pl.  %^ 
jointenancy  with  the  other,  notwithilanding  that  he  ahne  counts  of  ^*'^*  ^*  ^* 
the poffejfion^  and  that  the  other  never  entered;  for  the  poffeflion  by 

the  fme  and  the  entry  of  the  one  fhall  be  adjudged  in  law  to  be  in  both 
////  the  other  difagrees  by  matter  of  record^  and  To  fee  that  difagreement 
to  relinquifli  a  thing  (hall  not  be  but  by  matter  of  record,  but  agree- 
ment to  take  a  thing  may  be  by  parol  or  matter  in  deed.  Br.  j  oin- 
tenancy,  j)l.  57.  cites  8  H.  4.  i;j. 

5.  If  a  man  makes  a  gift  of  his  goods  to  me  by  deed  in  my  abfence^ 
dtis  is^ood  without  lirery  made  to  me  of  the  deed,  till  I  difagree  to 

the 
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23.  A«  makes  a  bond  to  Bm  and  delivers  to  C,  to  the  ufe  of  B*  tt 
is  the  deed  of  A.  immediately,  but  B.  may  refiife  it,  and  by  that 
the  bond  will  loie  its  force.  00  of  a  gift  of  goods  and  chatties,  if 
A.  delivers  a  deed  to  the  ufe  of  B.  the  goods  and  chatties  are  in  B« 
immediately  *  before  notice  or  agreement,  but  B.  may  refufe,  and  by 
that  the  property  and  intcreft  (hall  be  devefted;  per  Gould  /• 
Z  Salk.  301.  Hill.  I  Ann.  in  cafe  of  Wankfori  v.  Wankford. 
For  more  of  Difagreement  in  General,  fee  jBDifdntllt^rs 

and  other  proper  Titles. 


rfw# 


tDiittit 


(A)     In  what  Cafes  it  lies  [on  Real  AStionsJ] 

Crcli.  371.  [i*  iN  a  pracipe  quod  reddaty  \i  tht  tenant  ht  fummoned  upon  thi 
pi.  14,  Col-  J-  land  according  to  the  coTnmon  lawy  and  the  fummons  returned^ 

s^c^te**  and  the  tenant  makes  a  default,  upon  which  a  grand  cape  iflues,  and 
court  thereupon  judgment  is  given,  the  tenant  may  have  a  writ  of  difceit 

lioubced,  hy  the  equity  of  the  riatute  of  the  31  EL  Cap.  Z*for  that  he  was  not 
and  adjer-  Juifofuf^md  at  the  parochial  church  according  to  the  (^d  ftatute,  for 
Ibid.  397.  this  is  not  error,  and  fo  he  is  without  remedy  for  the  land,  which 
pi.  2.  s.  c.  was  the  mifchief  before  the  ftatute,  and  he  Can  only  have  an  adion 
Popham  ypQjj  ij^g  ^^^  againft  the  fheriiF,  if  he  cannot  have  this  writ. 
conceiv''eT'"  H.  37  Eliz.  B.  R.  between  CoUet  and  Marfhall  held ;  for  the/ij- 
that  ^        iute  intends  to  put  it  in  equal  degree  with  a  non-Jutmmns  at  conanoM 

party  might  /^^i 

have  a  writ  -' 

of  difceit  if  the  proclamation  of  fmnmont  was  not  according  to  the  ftatute ;  for  now  he  is  not 

fummoned  according  to  law  ;  but  Clench  and  Gawdy  e  contra^  becaufe  it  is  a  good  fummons  bf 

the  fummoners  on  the  land.  Mo.^  349.  pi.  467.    Corbet  v.  Mjr(h.  S.  C.  and  becaufe  the 

(heriff  had  returned  him  fummoned  and  proclaimed,  the  court  gavejudgmentaccordoigly^  and  put 

the  party  to  his  remedy  againft  the  (heriff. 

2.  If  a  rmn  fues  a  prote£lion  and  does  not  go^  this  writ  lies  j  coi>- 
trary,  if  he  goes,  though  he  prefently  returns.  F.  N.  B.  97.  (B) 
in  the  Marg.  cites  44  li.  3.  4. 

3.  In  aflize,  if  a  man  finds  pledges  in  my  name  in  ailize  brought 
againft  mc  by  which  I  lofe  the  land,  I  ftiall  have  a<SUon  of  difceit. 
Br.  Difceit  pi.  36.  cites  8  H.  4.  7. 

4.  If  a  man  fues  execution  againft  the  conufbr  upon  a  (|^tute 
ftaple  as  executor  of  the  conufce  where  he  is  not  executor^  or  where 
the  conufee  is  alive,  the  conufor  may  have  writ  of  difceit.  Br. 
Difceit,  pi.  34.  cites  2  R.  3.  8. 

5.  Thi$ 
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5/  This  writ  lies  properly  v^here  one  man  does  any  thing  in  the  And  note  j 
name  ofanotljer^  by  which  the  other  per/on  is  damnified  and  deceived ;  }°fj^,^^\. 
then  he  who  is  (o  damnified  (hull  have  this  writ.     F.  N.  B.  •95«  jianding  th« 

/£V  recced  on 

^     '  •  wfc/V^  tt  is 

faundid  be  canettted  QV  vvM^^  before*  F.  N.  B.  95.  (E)  in  the  new  notes  there  (a)  fays  fee  17  £.  3* 

ift.  s.  i!  .  •       •  • 

• 

6.  If  I  prefent  one  unto  a  churih  whereof,  I  am  the  patron^  to  the  F  Ag  I  1 
Oiidinary,  and  one  T.  does  dijiurb^  fgr  which  difturbance  another  does 
purchafi  a  quare  impedit  in  my  name  returnable  in  C.  B.  againji  the 

faid  T,  I  not  knowing  thereof^  and  afterwards  caufes  the  writ  to 
abate  9r  me  to  be  nonfuit  in  that  writ,  I  .fhall  have  this  writ  of 
difceit  againft  him  who  purchafed  that  writ^  &c.  F»  N.  B.  96. 
(A).  . 

7.  If  one  forge  a  flatute-merchant  in  my  name  andfues  a  capias  Ibid,  in 
thereuton^  for  which  1  am  arrcfted,  I  fliall  have  this  writ  of  difceit  W^-  cites   ^ 
^againft  him  that  forged  it,  and  againft  him  who  fued  forth  the  writ  Jf  a  mao*^ 

of  capias,  &C*  F.  N.  Bl  9^,   (B).  ,4  tkaiesan  ' 

,  obligaiion 

tH  my  name,  I  (hall  not  hare  difceit ,  becaufe  T  may  plead  non  eit  fa^um. 

8.  If  a  man  procures  another  tofue  an  a^ion  againft  me  to  trouble 
fney  1  Ihall  have  a  writ  of  difceit.     F.  N.  B.  98.  (N).       • 

9.  In  a  pracipe  quod  reddat  againji  the  hujband  and  the  wifey  at  * 
the  graad  cape  the  hujband  appears  in  perfonj  and  the  wife  appears 
by  attorney^  who  has  a  warrant  which  is  fufficieniy  by  which  judg- 
ment  is  given^  upon  the  default  efthe  wife^  againft  the  hufband  and 
wife,  &c.  Yet  they  fliafl  have  a  writ  of  difceit  if  they  were  not 
fqniknoned,  &c.  F.  N.  B.  99.  (B). 

*  10.  A  tenant  lofes  by  default^  where  he  was  notfunomnedhe 
may  have  a  writ  of  difceit  on  this  judgment,  and  a  wnt'of  ^rr^r  at 
"the  fame  time.   Jenk.  69.  tit  ,the  end  of  pi.  Ji. 

ii.  Acwrit  of  difceit  will  lie  where  ^Jberifffalfely  returns  afuni'* 
mons.    Jenk*  121.  pi.  45. 


(B.)     Upon  what  Recovery  it  lies. 

•  * 

[l.  IN  a  writ  ofwajie'yxfat  the  grand  diftrefs  ^t  Jheriff  inquires  Fiizh.DIf- 

*  of  the  waft  by  inquefty  according  to  thejiatute,  the  defendant  "^  ^g 'c°' 

iball  have  a  writ  o^  difceit,  if  he  was  notfummoned  though  the  reco-  q^ 

very  was  by  inqueft,  becaufe  the  default  is  the  caufe  of  the  loIs«     17  Litt.  355. 

E   7   c8  b  1  b  s.  p^ 

•  9t.  (B)S.i^ 

r 

"2.  But  otherwife  it  is  in  an  affifc.     17  E.  3.  58.  b.} 

. .  [3.  If  ^.  be  lejfee  for  life^  the  remainder  in  tail  to  B.  and  a  prds-- 

'ispe  in  capite  is  brought  againft  A.  and  B.  as  jointenants  by  covin 

between  the  demandant  and  A.  and  procure  one  to  anfwer  for  B,  as 

jointenanty  and  join  the  mife*  and  after,  they  make  default,  by  which  a 

■^    VoLVm.  .   .  Pp'  '      final 


I 
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♦ 
final juigtnent  is  given  againft  them ;  in  this  cafe  B..  fliall  bavfe  :r 
writ  of  difceitjby  which  he  fliall  be  reftored  to  the  land,     17  E-  j. 
60.  b.] 

^'  ^*  \'  P        [4«  I"  ^  P'^^  ^f  ^^^^)  *f  ^^  demandant  recavirs  hy  ibi  difault  <f 
96.(D;S.P.  ^^^  attorney  of  the  tenant,  if  the  demandant  be  ^r/y  /^  /i/V  difceit^ 
a  writ  of  difceit  lies,  and  be  iball  recover  the  knd.    21  L.  3, 

5.  If  a  man  reewer  an  annuity^  and  afterwards  fues  a  fcire  facias 
and  recover  i  hy,  defaulty  the  defendant  (haU  have  a  writ  of  ^tfceit  if  he 
were  not  warned,  F^N.  fi.  98.  (S.) 

6,  A  recovery  by  default  againft  the  father^  jn  a  real  a£ii$nyleSLVt!9 
<  the  father,  and  his  fon  after  his  death,  to  their  writ  of  right.     But 

T  402  1  K  ^^  recovery  was  by  default,  and  the  fiither  was  not  Jitmmened^ 
^    ,       "^  the  father,  and  aftejr  his  death,  his  heir  fliall  avoid  this  judgment 

bva  writ  of  difceit  ^  by  all  the  judges  of  England.    Jenk*  iij. 

gl,  20. 


(C)     Upon  what  Recovery,  and  tft  what  ASlion  it 

lies« 

f  And  what  fhall  be  recovered  back  J 

Br.  Difceit,  ^j,  T  F  a  man  brings  a  writ  of  difceit  againji  him  who  recovered  in 
p.^i6.  cit«s  1   i}jg ^YJi  aSlion^^iA  ^t  Jheriff  returns  him  fummonedj  upon 

which  for  the  non-&mmons  in  the  nrft  action,  the  recovery  is  re-* 
verfed  upon  the  finding  of  a  non-fummons  in  the  firft  suEUon,  the 
defemlant  in  this  writ  of  difieit  fi>all  not  have  a  writ  of  difceit  upon 
this  recovery  to  recover  the  land  again^  if  ^^  was  notjummonedy  bul 
jic  is  put  to  his  rephedy  againji  the  Jheriff.  8.  H.  6.2*j 

[2.  If  a  man  recovers  hy  default  in  a  re-^fummons^^liexe  the  tenant 
zvas  not  re-fummoned^  he  fliall  have  a  writ  of  difceit.  13  H.  4. 
8.  b.]  . 

•  Fiizfi.  [3.  If  in  zfcire facias  ttpon  a  recognizance  a  man  recovers  by  de^ 

f/^tw  ^^'  fault^^  and  has  the  lands  delivered  to  him,  a  writ  of  difceit  lies  to 
is.  c.  where  rQca\tr  the  lands.  17  £►  3.  12.  b.  adjudged.  l&  E.  3.  aSv  ad- 
the  fends      judged,  I  £.  !►  2S*  ^«  ^^^  'o  be  adjudged.] 

wolf  lie-*  .  '  ^  ' 

lireieil  by  default,  and  the  difceit  found  hy  examm.'it'ion  by  which  it  was  aw^ar^cJ  that  the  defei»- 
i!!liit  rc-liave  his  lands>  and  the  ilTues  iii  the  mean  time ;-  and  this  was  in  B|  R»  ^ 

r^-^^-n  [4#  If  a  man  recovers  by  default  in  writ  of  ty/7/?^, though  he  re»» 
Fol.  622.  covers  in  a  manner  by  a£tion  tried,  inafinuch  as  the  flierifF  inquires 
by  iury,  yet  a  writ  of  difceit  lies.  29  E.  3^  42.  b.J 

I" 5.  If  a  m^r|  recovers  by  default  in  2^  jcire  facias  to  execute  ajhuy 
thuu;j;h  this  fcijre  facias  be  given  by  the  ftatute>  yet  a  writ  of  difceit 
>i -s  upon  it,  foV-  ho  was  notJi4mmonedyt!ti^%ZXMX/i  is  not  dulypurfiicd^' 
I   K.  3.  25.  b.  luljudged  a6.]  '  » 

^^^..If  A.  brings  debt  againft  B«  upon  a  bill,  and  the  defendant 
i       '  >  aiuic74iLht-,  and  tlie  pica  is  over-^ruled  againft  the  defendant, 

and 


ikni  th^  attorneys^  fy  £feiit  bowein  them  [let  Judgment  be  entered} 
$hat  the  pkintiffrecover  his  debt,  whereas  thejudgment  ought  to  be  a 
refpmdias  oujier^  yet  no  writ  of  dtfceit  lies  to  reverie  the  record, 
but  only  to  recover  damages.  Mich.  13  Jac.  B.  R«  between  JValler 
and  Dorringtony  per  Curiam.] 

7.  AQion  of  difceit  lies  upon  recov^  in  writ  of^wajley  and  yet  it 
is  not  properly  recovered  by  default.  Br.  Difceit.  pi.  39.  cites  la 
JH.  4.  4.  •  / 

8.  And  in  wafte  qi4as  tenuity  the  defendant  (hall  hsive  adion  of 
difceit,  and  fhall  be  rcftored  to  his  treble  damages  loft  ;  but  to  ao 
l^nd.     For  he  does  not  lofe  any  land.     Ibid* 

(D)    At  what  Time  It  Hes«  [  493  ] 

f  t.  TJ  E  againft  whom  the  recovery  is  may  have  a  writ  of  difecit 
-"  before  execution  made.   l8  £•  3*  a6.  I^  Aff.  14.  41  AlH 
Attaint  27.  per  Finchdcn.J 


(E)^    Who  iball  have  the  Writ* 

ft.    JjrtL  that  lofes  the  land  ihall  have  the  writ  without  dottbt  Br.  DifcHt. 
-'^  8  H.  6.  2.1  t^^-  "^'^ 

**  s.  (.•  per 

Rolf.«^— ^Fitzh.  DifceiCj  pL  9  cites  8  H.  6.  i.  ft.  C» 

[2.  So  the  heir  of  him  that  lofes  {hall  have  the  writ*     8  H.  Br.  Difteit. 

A  %  1  pL  16.  dtet 

••^•J  ^  .    TcPcr 

Rolf. Fiub.  I>ifceit»  pi.  9.  cites  8  H.  6.  x.  S.  C  ■         S.  P.  per  Car.  Hoy  53.  Oriifin  v.  SbeeCy 

cites  S.C.  &  F.  N.  B.97.  (C).— — If  amaaUiie  land,  by  default  in  a  inraecipe  quod  rfdJaty  and  diet 
bis  heir  fhall  have  a  writ  of  difceit  as  well  as  Che  father^  and  ihalihava  reftitutioo*    F.  N.  B.  oS. 

3.  Note  per  Belk,  that  the  vouchei  who  comes  by  tho  grand  cape^  •  P*  N.  tf. 
ad  vaUntiam  need  not  fave  his  default  at  thefummonsy  nor  fhall  any  |f  ^^-^ 
take  advantage  thereof;    for  no  land  is  m  demand  againft  faim 
jn  certain^  and  yet*  by  iton-Jkmmons  at  the  writ  offumm»ns  and  grand 
cape  the  vouchee  mall  have  writ  of  difceit^  and  yet  the  fiimmoxjs 
cannot  be^defeated  by  ley  gager  of  non*fiimnions,  nor  by  any  other 
ifliie ;  quod  nemo  negavit,  oc.  in  action  of  difeeiL    Bn  Saver  Dc^         ^ 
CHilt^  pi.  42^  cites  so  £•  3.  17* 

..  4.  U  in  precipe  quod  reddat  zgainA  hdxon  and  feme^  the  feme  is 
received  for  default  of  the  baron  and  vouchees^  and  die  vouchee  enters 
find  ,diety  and  re^fummms  isfued  aeainft  the  feme^  andjhe  i$  not  re  - 
fummnedf  the  feme  fliall  have  adiion  of  difceit,  and .  die  fame  law 
avbere  one  is  returned  fummpned  upon  fcire  facias ;  and  it  not 
warned  Br«  Difceit^  pl«  13.  cites  6  H.  5.  4.  ?er  Marten  and 
4Ci)tfluin« 

p  P »  5.  If 
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5  I£a  man  have  exicuthn  by  default  upon  a  reiognlzana  ih  afcirt 
factatfuei  againji  another^  and  the  defendant  dies^  his  etcuuUri  Jhall 
have  a  writ  ofdifceity  and  (hall  be  reftored,  &c.  -^the  difceit  be 
found  that  their  tejlator  was  not  wfirned^  there  the  garniibers  fhall 
be  examined,  &c.  F.  N.  B,  98.  (R.)  . 

6.  If  the  tenant  for  life  lofes  hy  default  yrixexe  he  was  not  fam^oned, 
and  dies,  he  in  the  7'everjion  Jljall  have  a-w%it  of  djfc^t^  b^caufe-he 
(hall  not  have  a  writ  of  error,  if  not  by  the  /latute,  &e.  80  8  £•  3. 
6.  per  ParnJhg,  clearly.    F<  N.  B.  99.  (E*)  - 


[494] 


(F.)     AgainJl  Wiiom« 


8.  p.  Br.      fi.  'npHJi  writ*  liee  agaitift  him  thai  reafoers  without  <]ioubt< 
Dif«u,pi.  1    8.H.  6.i.]      . 

H.  6. 1.  Per  Rolf.— i»*Fit^  Difceit,  pi.  9.  cites  8  tt.  6.  i.  ^.  & 


f  2.  So\t  lies  againji  the  heir  of  him  that  recovers.    8  H.  6.  2;] 

16-  cites  8  H.  6. 1,  Or  againft  ajit^anger  ;  per  Rolf,  which. Newton  and  others  dcnictl.— — Vitzh. 
pifcsiti  pi.  9.  cites  S.  C— —  It  lies  againft  the  <kmaiidaut*s  heir,  if  rt 


S.P.Br. 

Difceity  pi. 


ours  are  living.  F.  N.  B.  97.  (C.) 


if  the  fumradners,  vejoi's^nd  pei< 


3.  If  one  dnfwers  for  another  as -at^orn^xvitbout  any  warranty  the 
defendant  may  move  this  pending  the  plea;  but  if  judgment  be 
ghen  he  is  put  to  his  writ  of  difceit  againft  the  dttornejr,  and  ht 
ihall  recover  damages ;  an^  if  the  defendant  (plaintiff)  was  party 
to  the  difceit  he  fhall  have  the  writ  againft  both,  and  recovers  F.  N. 
B.  95.  (E)  in  the  new  notes  thpre  (a)  cites  21.  E.  3:45.  by 
•'Thirnijig*  ,  .    •      * 

4»  Note,  that  where  the  king  recovers  in  quarejmpedit  by  default 
in  hts  own  right,  or  in  another's  right,  where  the  party  was  n^tjurh- 
monedy  attached  or  dt/irained^  yet  he  fhall  not  have  writ  in  B.  R, 
to  make  the  fummoners,  mainpernors,  and  pledges  come  to  be  ex- 
amined, and  the  reafon  feecns  to  be  inafmuch  as  a6lion  of  difceit 
,9Ughi  to  be  againft  the  party ^  and  no  affion  lies  againft  tb£  king.  Bn 
Difceit,  pi.  32.  "cites  10  H,  4.  .      .      *    . 

5.  If  effoimr  cafts  ejfiin^'and  Joes  not  warrant  it  at  theday^  difceit 
lies  againft  him^  by  the  ^demandant  who  is  delayed.     Br«  Difceitj   . 
4)L  40.  cites  12  H,  4.24. '         .*     .  •• 

6.  And  it  lies  againft^  the  majler  of  the  fjfoiner  alp>y  and  die  ef* 
(biner  (hall  be  in  proper  perfon.    Ibid. 

7I  It  was  faid  that  writ  of  difceit  lies  againji  the  fkeriffto  recover 
damages  \  qusere  of  this  matter^  for  the  juillces  were  in  di\<crre  opi* 
nions.    Br.  Difceit,  pL  26.  cites  6  E.  4.  3.  , 

8.  If  a  guardian  [^eads  ah  ill  plea  where  he  might  have  pleaded 
a  good  t)ne,  }nr  which  the- infant  lofes,  the  infant  ihaU  have  writ  of 
difceit  at  his  full  age ;  and  recover  all  in  damzg^sgmi^tbegtunr^, 
dian^    Br.  Droit  de  redo,  pi.  15.  cites  9.  £•  4*  36* 

9.  Brian>  Chocke  and  Figot  were  in  divedfe  opinions  wbedier 

writ 
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Vnit  of 'dlfceit  lies  agatnJI  the  hiir  of  him  who  recovered  by  default, 
and  dies,  or  not,    Br.  Difccit,  pi.  30.  cites  18  £.  4.  1 1. 

10.  -If  an  aAion  of  trejpiifs  be  brought  againji  many^  and  tfad 

tlaintlff'and  ene  J.  by  cinnn  between  *them  eatfe  certain  perfom  to  come 

into  xourt  andfof^  that  they  are  the  fame  defendantSy  and  that  they  make 

.   thefaid  fl  their  attotneyy  and  aftehvards  the  faid  J.-  as  attorney  for 

tlie  defendants  pleads*  unto  ifliie,  and  afterwards  fuffers  the  inque/i 

to^fi  by  tUfault^  by  wl^ich  the  plaintiiF  doth  recover  againft  the 

dtfeiidaqts ;  now  t^e  wfa^  are  the  true  defendants  (hall  have  writ 

qf  diiceit  againft' J.  V/ho  appeared  as  attorney  for  them,  &c.  F.  N. 

R96.  (E,)  •   '    •  •  .  , 

•    1 1 .  If  a  mssi  fuel  a  preecipe  fuod  reddat  againft  divers  tenant Sy  and 

they  purchafra  frote^Iio^or  one  ofthemjfumafing  that  he  is  beyond  the 

pas  upon  the  king* s  fervice^  whereas  he  is  and  suways  has  been  renudn- 

ing  in  England,  by  which  the  demandant  is  delated,  the  demandant 

•  , .  ihail  have  a  writ  of  difceit  againft"  the  tenants  for  that  delay.  F.  N.  [  aoc  ] 

B.97-  (B-') 

1 2.  if  Acmdemandanf  in  precipe  quod  reddat^  who  recovered  byfalfe 

'    returmif  the  fi)eriffy  makes  a  feoffment  oftheland,  dicn  the  writ  of 

difceft  lies  againji  the  demandant  who  recovered  and  his  feoffee  and,^ 

.  the  Jheriffi  and  if  the  demandant  be  dead,  and  the  (henff  alfo,  yet 

the  writ  lies  againfl  the  demandctM*s  heir^  af^d  againji  him  who  is  tO'^ 

nantofthk  landj  if  any  ofthefummoners^  vejorf  and  pernors  are  livings 

for  ifdiey  fay  that  they  did  notfummon  him,  then  the  plaintiiF  in 

.     the  writ  of  diiccit  (hall  rcfcover  his  land  and  be  reftored,  &c.    But 

if  they  are  all  dead,  then  the.  writ  of  difceit  is  loft,     I^.  N.  B.  97. 

1 3w  If  an  a£bon  of  debt  be  brought  againji  two  as  executors  where 
t  one  of  them  i5  not  executor,  if 'A^  who  is  not  executor  confeffes  the 
aSliony  be  who  is  executor  (hall  have  a  wrtt^of  difceit  a^unft  him^i 
.  ^id  recover  as  mttch  in  damages.    F.  N.  B.  98.  (H.J 


.• 


•• 


(G)  Examination. 

[l.  >'N.  a  wrft  of  difceit,  if  the  ^^fumntanets  come^and  none  of  the 

^  other  veiours.or  penVors,  and  the  ftimnioners  are  examined, 

and  it  i&  found  by  them  that- the  fummoni  v9as  not  madcy  the  judgment 

(hall  be  reverfed.     29E.  j.  3^]  .  •  ** 

2.  Difceit  againji  one  as  tenant  and  another  asfieriff^^  upon  a  r/-  ^ 

covery  by  default  and  (icire  facias  againft  the  fummonersj  veiorsy  and 

pernorsy  returnable  immediately,  and  &e  Jheriff  returned  the  writ: 

ferved  againft  the  Unantywho  appealed  \  and  as  to  theJheUffy  the  now 

iherifF  returned  nihily  U,^'k  ^n4  the  (heriiF  returned,  that  three  of  the 

furnmimers  were  deady  and  that  the  fourth  was  warned  who  efpeared 

and  one  of  the  veiors  was  warned  who.  appeared^  and  that  the  others 

were  deady  2j\i  the  plaintiiF  prayed  that  the  fiimmoners  and  veiOrs 

ihottld  be  examined,  and  up«n  good  argument  they  were  examined  de 

h,ne  effcy  for  if  all  the  fummoncrs  and  veiors  were  deady  the  a&ion  of 
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difceil  iigone ;  and  though  it  may  be  that  two  oj  the  onefsrt  and  tiv9 
if  the  ather  ferved  the  writj  yet  thofe  who  appeared  die,  the  ferving 
fiall  be  intended  that  it  wa$  done  by  all  as  the  return  purports,  and 
ifiiie  faife  either  in  part  or  in  toto  by  the  beft  opinion,  by  which- 
the  defendant  (aid  that  the  funonons  and  view  was  bj  others  of  tin 
fame  name  of  thofe  whoappearedy  and  not  by  tbem^  for  thofe  two  who 
appeared  (aid  upon  their  examination,  that  they  knew  nothing  di 
the  fummons  por  of  the  pernancy  in  the  hands  (/the  king  upon  the 
grand  cape,  quod  nota,  and  procels  was  made  *agaiip:  the  old 
^erifF,  who  wa$  returned  nihil*  fir.  Difc^it,  pi.'  7,  cites  35  H, 
6. 46.      ' 

3.  DKceit  by  proeefe  againft  him  who  iirft  recovered,  and  againft 
the  fummooers  and  yeiprs,  and  the  defendant  by  one  of  the  fum- 
moners  appeared  \  Und  thi;  defendant  tUadefia  releafe  of  the  plaintiff 
made  to  him|  and  the  plaintiff  prayed  that  the  fummoner  fhould  be 

'  examined*  and  by  fpme  juftices  *^ey  (hall  not  be  e^camined,  foir 
the  plea  is  peremptQry^  for  both  parties*  Br.  Difceit,  pi.  26«  cites 
6  E.  4.  3. 

4.  But  upon  pUa  to  the  z^rit  or  aid  prayed  of  the  lingy  &C.  which 
are  not  peremptory,  they  (hall  be  examined  for  danger  of  deaths 
Ibid. 

,.  5.  In  a  writ  of  difceit  tixt  Jheri^  returned^  thai  be  bad  warned  one 
of  the  fummoner s  but  that  the  other  was  not  found  in  bis  county^  and. 
i^kewde  that  he  had  warned  the  defendant  \  at  the  day  of  the  return 

[A  06  1  ^^  of  the  fummoner s  appear  ed^  but  the  defendant  made  default^  where^ 
4"  J  upon  the  juftices  examined  the  fyiAjum^noner^  who  faid  he  did  not 
make  any  fianmns :  whereupon  they  reverfed  the  judgment.  BendU. 
67.  pi.  1 13.  4  &  5  P.  &  M,  Squirry  v.  Read. 
■  6.  In  a  writ  of  difceit,  if  the  iheriiF  returns  one  fummoner  dtad^ 
tt  the  other  fummonep  B)aU  be  examined^  &c«    F*  N.  B.   oSJ 

7.  Where  a  man  lofes  by  default  in  a  quare  impedit  or  wafie^  it  be^ 
hoves  that  the  fummoners  and  the  gledges  upon  the  attaphment  and 
the  manucaptures'upon  the  diftrefs  (hall  be  examined,  when  the  writ 
of  difceit  is  brought  therefore*    F.N*  B.  99.  (C). 


% 


•  • 


(H)  .  {Examination.^ 
At  what  Time,  [and  Proceedings  t hereupon  J\ 

[l*  T  N  a  writ  of  difceit,  if  one  offummmtn  tomes  at  the  day  he 
^  ihall  be  examined  prefently  for  the  danger  of  deaths  and  what . 
he  fm  fliall  be  entered,  zs^dprocefs  iball  be  awarded  againft  the  others^ 
lt6  E.  x%  61.J 

[2.  If  a  writ  be  fiied  azain^  the  party  Aat  recovers  and  tbefie^ 
rifi  and  they  are  retsfrmamhtly  but  the  gamijkers  are' returned  fum* 
moiled,  and  appear  at  the  dajy  they  iWl  be  exaauncd  immediatefy 

tbwih 
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*  /bough  the  party  bt  abfint^  for  danger  of  their  deadi»  1>y  which  th^ 
plaintiff'  (haU  be  without  remedy,  i  £.  3.  26.  adjudged.  2  £•  3« 
48.  b.  adjudged.] 

[3.  But  though  it  be  found  that  there  was  not  any  fummons^ 
yet  hjball  not  be  tevtrfed  prefently^  but  a  diftHngas  Jball  iffue  againfi 

•  the  forty ^  becaufe  He  may  at  the  return  thereof  plead  a  rdea&» 

2E.3.48.b.]-  •.  .  .    _ 

4.  If  all  tbcfummoncr*  and  veiors  are  dead  the  a^ien  $fdifceit  is 
gone.     Br.  Difceit,  pi.  7.  cites  35  H*  6*  46. 

5.  Diiipeit  upon  a  recovery  by  default  in  fonnedon;  ii\t  Jberiff  re* 
turned  ivjo  fummoned^  W*  P.  and  O*  S.  and  tike  defendant  JaiJ  itat 
there  are  two  W,  P'$  mid  O.  S's  in  the  fame  viU^  viz.  elder  and 
younger^  and  the  eldefi  appeared^  and  the  jummns  was  n^aie  by  the 
youngefl^  and  yet  the  c^trt  examined  him  who  appeared  for  doubt  of 
deaths  and  he  faid  he  knew  nothing  of  the  fummbns,  fir.  Difceitf 
pl.  25  cites  S  £•  4*  40. 

6.  Difc?it  by  fiur  againfl  hirh  who  recovered  by  default  where 
(hev  were  not  fummoned  ^  three  appeared^  and  the  fummoners  aUb^ 
ana  the  fourth  not ;   and  per  Cur.  die  fummoners  fh'all  be  exa- 
mined de  bene  ejfe  for  fear  of  death  befire  the  fummoneas   ad  yj-  , 
quendum  fimul  ^all  be  awarded,    £r«  Difceit»  pi.  27   dtes  8  £, 

7.  So  upon  prottStion  caft,  or  if  die  rekafe  of  the  plaintiff  ht  plcaJ* 
^d  of  all  actions,  or  of  the  right.     Ibid. 

8.  So  if  the  defendant  fays  that  thefummmer  who  appeared  is  an^ 
other  perjon  of  the  fame  name*     Ibidt     ' 

9.  A  judgtpent  being  had  againfl:  S.  in  a  eeffavit^  the  tenant  be*  Cro,J.  547. 
fore  execution  brought  a  writ  ofdifceit^  and  becaufe  that  would  not  pL  7-  Mich, 
ftay  execution,  he  brought  alfo  a  writ  of  error  j  and  though  both  J^  i**$ai. 

'  thefe  writs  tended  to  avoid  Ch^  judgment,  yet.  becaufe  they  wefe  keid  v. 
upon  feveral  reafons  and  rqfpe£b,  they  were  both  allowed.     Hob,  Haw.ird 
?i8.  pL  283.  Hill.  IS  Jac.  Howard  v.  Salkeld.  ai^fare"""^ 

vuU,  and  afterwacds  the  parties  compounded. ■  a  Roll.  Rep.  127.  9.  C.the  writ  of  error  w.is 

JifcontinueU  by  confent.     ■■  ■■  Paipi.  56,  Ths  £ari  of  Vonhun^b^laiid  v.  SaltbiU  in4  Howard*  S. 
(?)  and  judgment  affirmed. 


(H,  2)     Proceedings  and  Pleadings ^  [497 1 

X.  T  If  a  hujband  and  wife  lofe  the  landoftht  wife  by  default^  thejf 

^  nuiy  fue  a  writ  of  difccit,  an4  if  dSie  hufband  die%  it  feems 

the  lyife  may  fue  a  writ  of  difceit  to  be  reftored  to  her  land,  &c.  op 

have  a  cui  in  vita  upon  the  ftatute  at  her  eleftion ;  and  the  writ  oJF 

•difceit  iball  be  direaed  unto  the  fame  IheriflF  vi^o  did  the  difceit  and 

falfc  return,  and  not  ujito  the  coroners,  as  appears,  Trin.  20  E.  3. 

et  it  feems  it  i$  not  error,  if  it  be  direAed  unto  the  coroners,  &c, 

' .  N,  B.  98.  ^C)  cites  oo  E.  3.  Difceit  4. 

2^  The  nature  of  a  writ  of  difceit  is  not  to  recover  tbejandby  de* 

fauk^  and  it  mayl^;  thsit  the  tenant  whp  tsaiii  4(^ult  \^  9t  rtleaCe 

PP4  .    «f 
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of  the  plaintifFto  plead,  tbercfore  it  is. good  to  tcwzxAfcire  factat 
•       tigainft.him  per  Marten ;  bnt  per  Babb.  this  is  not  the  proceTs  in 
this  writ,  but  venire  fadas^  Which  is  returned  ferved  againft  bim, 
.the  which  is  in  thi$.a(Sioii  in  nature  of  a  fcireiacias^in  another 
'      .         cafe ;  per  Rolfe,  ]&/  who  lofes  by  default,  or  bis  keir^  (hall  have  a  writ^ 
•  oT  difteit  againfl  the  r§cvuerer,or  his  heir^  or  againft  ajfratrger  if  he  • 
has  aliened,  which  Newton  denied  and  others  likewife.   Per  Strange* 
If  the  tenant  was  not.  warned  they  (hall  not  have  writ  of  dUceit, 
agayift  the  (heriiF  to  re-lhave  the  land,  but  a£2ion  upon  the  cafe^  for 
he  did  itbt  lofe  the  land  here  by  defauh,  but  upon  examination  of  the 
fuoimonerl,  veiors  and  .pernors,  which  is  the  natural  trial  in  this 
^  aSfion.    Br.  Difceltpl,  i6.  cites  8  H.  6.  I.  .    . 

'  ^. 'DKccit  in  pracipe  quod  reddatj  the  tenant  was  eJfUned^  emd 
.    after  made  default^  and  Ufl  the  land  upon  the  grand  cape^  and  brought 
^     Vrit  of  difceit,  and  it  was  found  by  examination  dialt  the  tenant  fwix 
not  fummoned  in  the.  pfaecipe>  and.thp  tenant  demanded  judgmentt>f  * 
the  writ  becaufe  the  tenant  in  the  praecipe|was  eflbined,^of  which  die 
plaintiff  oug})t  tq  make  mention  in  this  a£Hon,  and  that  the  tffoin  was 
not  caft  by  him ;  for  if  the  eflbin  wa$  caft  by  him,  he  (halfnot  hav^  ' 
.'    a£tion  of  difceit,  &  non  allocatur,  for  if  i^flkll  be  Yo,  he  may  allege 
it  ft>r  plea,  by  which  the  defendant  was  awarded  to  aijfwer,  quod  nota. 
Br.  Difceit  pL  19.  cites  36  H^ 6.  23.         ' 

4.  Difceit  upoH  a,  recovery  by  default  in  fcft'medon,  the  defendant 
Jhall  not  have  th^  averment  that  thofe  who  appeared  by  die  return 
of  the  (hcriii^  are  other  perfons  of  the  fanU  nanu^  for   then  ^f9h&^> 
others  appear,  they  may  fay  alfo,  that  the  other  is  not  the.fiim- 

'  moner,  but  another  peribn  of  the  Tame  name,  and  fo  in  infinitum, 
•which*  would  be  a  great  inconvenience.    Br.  Dilceit  pi.  25.  cites 
5  E.  4-  40.  *    *      .         .    •  ^  .  •  •    • 

5,  It  is  a  good' plea  in  writ  of  difceit,  that  be  wha  recovered 
infeojfed  h't^n^  per  Cate(by,  quod  non  fuit  negatum.  18  £•  4,  ' 
9.  a,  •• 

2  Le.  193.  6,  If  a  man  recovers  in  a  quare  impedit  by  default^  &c.  if  the  A- 
iiwi^ly  fendant  be  not  fummoned^  he  (hall  have  this  writ,  and  die  fummoners 
y  liz.  B.  R.  and  pledges  upon  attachment  (hall  be^examined  thereupocu  And  if 
Williams  the  difceit  be  found,  he  (hall  have  writ  unto  the  bi(hop,  &c,  for  him* 
s:pX-J'-N.B.98.(G).  ••.-■• 

natiir.  ■— D>  353.  b.  354.  a.b.  pi.  30, 31.  S.  C.  adjudged  but  reverfed  on  error,  tn^  not  far  any 
iitactcr  of  law,  -         Yelv»  72. 3.C*.  at\juUged  in  C.  B.         •  .  • 

7*  If  an  attorney  be  not  truly  informed  by  his  client  to  plead  in  any 

a£lion,and  he  pleads,  quod  ipfe  non  eft  veraciter  infbrmatus,  &  ideo 

nullum  refponfum,  &c.  the  fame  (hall  be  entered  to(ave  him  of  da* 

r  4.08  1  ^%cs  in  a  writ  of  difceit  brought  agai/ift  hun  by  his  m^fter,  &Ci 

*"  ^r     J  F.  N.  B.  98,  (!>•  ..***•' 

8.  A.  recovers  againft  B.  in  a  pracipe  qiipd  reddat  by  dfauh  die* 
writ  of  difceit  in  jthis  cafe  is  judicial  and  iflues  out  of  the  Common- 
Pleas,  and  the  procefs  is  attachment  and  dtjlrefs  infinite^  and  is  men* 
tioned  in  the  writ;  and  in  'this  cafe  A*  ani  the  Jbiftff and  the futn*  - 
moners  and  veiors  (fte  made  parties  by  this  Writ,  that  is,  he  who  was 
iheriff  and  made  the  return  of  the  fummoos  livhicb  by  die  writ  of 

difibeit  • 


difeett  IS  alleged  to  be  falfe.    If  the  prefent  fheriiF  did  this  difceit, 
the  writ  of  difceit  aforefaid  (h^U  be  direfied^  to  the  coroners*    Jenk* 
»2a.  pi.  46. 
.9.  Writ  of  difceit  by  the  King  and  Queen  upon  •zfine  levied  hj  Bendl.  57.    • 
C.  to  D.  tf  lands  in  ancient  demejne^  who  rendered  fo  C.  for  life,  pl.^4-5A»  • 

*  remainder  to  K.    D.  died  pending  .the  writ..   *ofolved,  the  writ  ^^^!^' 
fball  not  abate,  becaufe  it  is  in  nature  of  a  Jrefpajs^  which  doth  not  Le.  3.  pi. 
dijnand  theland^  hut  is  to  punijh  the  difceit;     Ma.  13.  pi.  49.  Hill,   «•  S.  C.  n« 

.4&5P.&M.  theQueenv.Dewc.      •  :  .'iTe^^'" 

buc  oolj  the  fine  is  to  be  reverfed.— — 4  Le.  197.  pi.  312.  S.  C.  in  toddem  verbis* 

10.  Ina  writ  of  difceit,  upon  recovery  in  dow^r  for  default  of     ^     , 
fummons  it  was  refoWed  by  the  co^rt  clearly,  although  that  &e 
,  words  of  the  lyrit  of  difceit  are  Interim  terram  illam  in  ix£uis  noftras    .   * 
capias,  ita  quod  neuter  eorum  manum  apponat,  &c.  yet  Aejherij^  ,   - 

•  canmt  renufue^  the  tarty  out  ofpoffejfign^  but  he  ought  only  to  niake  a 
general feifure\  and *cites  Bracion  365^  b^  TYizt^tJiimikonerfytbat 
appear  to  be  examined,  fliall  not  have  any  charges  by  the  courfe  of .        ' 

.  the 'court.    But  the  plaintiff  2X  his  peril  ought  to  procure  them^  and  «   * 

to  bear  their  charges*  '  Nby.  152.  Atkins  v.  Gage.  ^  [ 


^1)  .  Ju4gineht,   and   at  what   Time  it   ifcall   be  ' 
-  given* 


•  • 


,  [  I.  T  N  difceit  agalnft  the  party  that  recovers^  &c.  it  the  port/  be-  S.  P.  Br. 
.  .  ♦  returned /M/nmoue^  V»4  mi^i  .drfaulty  yet  if  upon  examina-  ^J^^^'J] 
tion  it  appears  there  was  not  a  good/ummgns'^  jitdffiitnt  Audi  be  H.'6.t^ 
g}ven  prefintly  without  awarding  more  proc'efs  againftthe  party  that  Fitzh.  0if- 
'tnakes  default,  becaufeif  judgment  {ballbe  ftaid  till  he  cop[)es,  there  ^^  ^ 
inay  be  a  diftrefe  infinite,  an4  fQ  tl^e  pkfj|ntiiF  fhaU  be  difinberited,  ..Br.  P&- 
8  H.  6.  i.b.  5»  t>.  adjudged.].    .  .  "  rBmptorf, 

•        -  pU  $%.  citet 

S^  C.  and  fays  the  reafoii  feems  to  "be  inafn^ucVi  as  the  party  ought  to  have  fued  refununoM  ia 
•  lUu  cafe ;  bat  addl  a  quorfj  for  he  lays  it  is*  doc  adji^dged  in  that  points 

2it  In' difceit  ^t  firjl'  fammoners  came^  and  the  fummoners  and 
veiors  in  the  grand  capeyhut  the  tenant  who  recovered  came  not^  mi 
the  court  not  perceiving  ft  examined  the  fummoners  and  the  pernours 
in'  the  giand  Ckpe,  and  found  by  examination  that  he  bad  not  made 
J^umnymi  by  the  firfl  writ  nor  in  the  giipnd  cape,  nor  the  land  taken 
into  the  liands  of  the  king,  by  which  it  was  awarded  that  he  who 
lofl  fhoitJd  ^e^ave  his  land  igrhich  he  lofl,  and  he  who  recovered 
and  the  fl^efifF  fhould  be  taken,  without  faying  any  thing  of  the  if- 
fues,^md  when  the  court  perceived  the  default  of  the  tenant^  they  faid 
that  they  would^o^  tiH  he  comesy  and  made  proc'efs  againfl  him,  for 
it  may  be-that  he  Ins  a  reledfe  from  the  party,  and  by  oth  [Edw.^.]  -  . 

aftec  the  examination,  and  the  difceit  thereupon  found  procefs  fhall  L  499  J 
.  beby  diftrefs  ad  auMendumjudiciutn^  and  not  adrefpondendum,  whereas 
the  procds  before  the  examination  is  diftrefs  infinite.    Burgh,  the 

procefs 


•        •    •  • 


49%    '  .  IDi&m* 

procefs  is  returned  fcrvcd  as  well  againft  the  tenant  as  agatnft  the 
ihcriff,  by  which  he  prayed  judgment,  and  Fulthorp  awarded  ut  fu« 
pra,  that  the  plaintiff  recover  his  land  loft  by  the  firft  writ,  and  the 
•  others  were  ta|cen. ' .  Br.  DUbeit,  pL  la,  cites  50  £•  3.  z8. 

i  '  .  3.  Note,  th^J  the  ftatute  oiWeJiminfler  i.  cap.  30.  is,  that  if  a 

pUaiir  or  other  "make  Jijieit  to  the  C9urty  h^  ihaii  have  u^rifoma^nt 
ky  a  yeary  and  this  is  undcrftood  as  Well  of  apprentices  and  ferjeaitts 
a^  of  others  j  per  Jenny!    jSr.  Difceit  pL  28.  cites  11  £•  4.  3. 

(K)  [judgment]  How.     For  the  Land. 

'       s.  !»•  Br.      [  I.  TT  H*^  judgment  ihall  be.  That  the  plaintiff  (hall  be  reftortd 

•  i>ifceit,  pil  *    to  the  Ivid  agaiji,    8  H.  6.  5.  b.  *  17  E.  3-  J2.  b.  18  E, 

.      II.  cites  50  .,-0    1 

E.  3. 16.1.   3-  ^«>*  J    .  • 

•       Ibid.  pi.  ekes  50  £.  3. 18.  ^oorclingly. 

♦  Fitzh.  DiKeiCy  pi.  ^btdtts  17  E.  3.  12,8,  C.  &  S.  P.  S.  P.  Br.  I5ifccit,pl.  16.  cites  %  H, 

• 

a.  If  a  «w«  recover  I  in  a  writ  ofwajie  where  the  tenant  was  noi 

Jummoned^  &c.  the  defernJaiU  fhall  have  a  writ  of  difceit,  and  fhall  be 

reftorcd.    F.  N.  B%  98.  (B.)  cites  T.  9  E.  3,     See  17  E.  3.  58, 

20  E.  3.  42,  29  E.  2-  Difceit  63.  and  56.  • 

Contra  per        3.  Jn  zfcire  facias  to  execute  a  fincy  if  the  Jheriff  returns  the  te-m 

ftaS^reco^*  ««wf /i^^wwtfw^rf  by  two  fummoncrs,  if  it  be  not  true,  yet  the  tenant 

*  veroniyda-  by  the  return  (hall  lofe  the  land  ;  for  execution  (hall  be  awarded 
.    mages,  and    upon  the  return  if  the  tenant  do  not  appear,  and  then  tKe' tenant 

ftTll  b*^  ^^     ^^^  ^^^^  ^  ^^*^  ^^  difceit  againft  the  Iheriff,  and  him  who  hadex*  . 
tried  by  the  ecution,  and  him  who  is  tenant,  and  fhaU  be  reftored  (o  the  land, ' 

eiiqueft.         F.  .N.  B.  97.  (D.) 

Ibid,  in  the 

ueur  aotes  there  (a)  cites  i  H.*6«  5* 

4*  ^1^0  if  a  minfues  a  fcire  facias  upon  a  recognizance  ^  iehty  and 
the  (heriff  returns  die  defendant  fummbnedv^ere  he  is  not  fum* 
moned,  for  which  the  plaintiff  has*ex|scution  awarded,  the  defendant 
(hall  have  a  writ  of  difceit  againft  him  who  had  execution,  and  the 
Iheriff  (hall  be  puniihed  by  this  writ  for  bis  falfity,  and  the  parw 
who  recovered  mail  make  reftitution  of  that  he  recorered,  &c.  F, 
N.  B.  97.  (D.) 

5.  In  a  writ  of  difceit,  if  the  ^^r/^rrf»r»f  one  funmwner  deaiy 
yet  the  other  fummoner  fhall  be  examined,  &c.  and  if  it  be  found 
that  he  did  not  fummon,*&c.  the  party  (hall  be  reftored  unto  the 
land.  F-  K.  B.  98.  (D.) 

6.  And  fo  if  the  viewer  or  pernour^did  ?tot  da  that  which  he  ought  to 
do,  the  party  fliall  be  reftored,  becaiife  it  ought  to  be  done  by  bodi, 
&c.  F.  N.  B.  98.  (D) 

7.  If  a  notary  or  other  perfon  of  covin  counterfeits  die  feal  of 
any  paribn  or  vicar,  znA forges  letters  tf  rejignation  of  his  paribnage 
or  vicarage  in  the  name  of  the  parfon  or  vicar  of  bis  ben^ccy  he  fhall 
thereupon  have  writ  of  di/ceit.  But  whether  by  that  he  (hall  be 
reftored  unto  his  benefice,  quaere  ;  it  feems  not,  becaufe  the  renaor* 
ing  of  him  is  a  fpiritual  a6t«  F.  N»  B.  99.  (K.) 

(L)  r7«*-/ 


S>ifteitt  .  5$>o 


(L.)  [yudgmeta.t  Ho^fortbe\  Profiu. 

» 

[  I.  pj  £  {hafl be  reftoi«d  to  t(^e  ifluesyf-^i^  fi&e  ^ thin  the  difen^  »s.  P.  Br* 
**  dant  had,  exnutien  till  the  day  if  this  wnt  piqrcil^fed*  •  4I   Dtfccit,  pi. 

pending  the  wcit  Che  king  duin  have  them  per^CanJ*.  But  per  Thorp  cootrfc  «  Fitth*  Judg« 
meat,  pi.  87.  tites  41  £.  ^  2.  [Ana  it  ieems  ^  is 4.1  E^  j.  s.  a.  pl*^  aad  Roll feans  mifpruiteU*} 
•— — -f  F)Czh.Difceit,pl.  36.ciCetS.  C.    ^  •  ' 

[  2.  He  ihal)  alfo  be  reftored  to  the  \Sy\tMffmthedajif4hi  writ  «FitzhJ>ir, 
pureha/ed  tiV  the  judgment ^  and  the  king  Ihall  not  h^e  tbem^  4?  £.  ^^'  §|'|;^; 
3.  32.  «  17  £•  3.  12. b.  18  £.  3*  28.  dCibitatur.  1 41  £•  3.  2.  |  8  Ht  ^^v.\^ 
0. 5.  b,  .  Contra  22  E.  3f  34^  ]     •        *      *  .  ^^^^  P*-  "• 

J  .  jr  ^-r  ^      •      .  ,  cites  jpE. 

3.  16.  contra  that  he  nuli  mt  havt  the  mtjne  iffiui ;  and  anno  S.  Herle  faid  that,  the  king  fiiotti4 
have  them.  •  Quaere.    ■     ■  Ibid.  pi.  la.  cites  50  £.  3.  *iS*  ReA^adon  was  pr^red  of  the  m^Tne  * 
HTues,  quod  tot.  Cur.  neg^^  it,  hut  it  i$  flRd  there  that  elfewhere  he  had  the   ilTues  by  award  i 
therefore  Quaere.**— -^Illid.  pL  1 6*  Some  (aid  that  the  party  (ball  have  them  tilicbe  writ  pv**' 
^hafedy  atid  the  king  pending  the  wriCy  and  fome  e  contra,  cites  8  H*  6.  i. 

f  Br.  Difceit,  p|.  8*  cites  S.  C.      'j  ■  Fitah.  Judgment,  pL  87.  cites  S.  C. 

H  Fitzh.  DUbeity  pi.  9.  cites  S.  C. 
•  •  .        *  •  • 

3«  Note,  per  Brian,  Chpke  ^d  Pigot,inanlSionofdifcettiiMil 
a  rearuen  by  defaubj  a  man  (hall  be  reftored  to  th^  land  andlflues 
and  profits  in  tiie  mean  t^qie  incurred  as  in,  writ  of  error  or  attaint^ 
and  no  diverilty*  Butothert  contrsu  Br/Dtfceit|  pl«  30,  cites  i& 
^  4*  I  !• 


(M.)     Judgment  in  what  Cafes  j .  apd  How. 

X*  T  F  the  muJiamMner  demes  tbefummonsi  the  plaintiff  ibaU  be 
''  reftored,  ^r  bl(e  in  part  iilfe  in  all.    Br.  Difceit}  pi.  25* 

•  cites  5  £«  4*  40*  •  Per  feveral  of  the  juftices. 

2.  And  in'  the  iame'cafe  foL  54.  it  was  iaid  b^  divers  of  the  jus- 
tices, that  if  it  fliall  be  proved  for  the  plainpiF  that  they  were  net 

fummonedj  the  plaintiff  Jhall  be  rejiored  to  the  land  with  the  iffues  and 
profits  m  the  mean  time,  and  be  Jhall  have  damages  againft  toejberiff 
for  hit  fidfe  returftf  and*  by  fome  the  flieriff  £all  onlv  make  fine 
toi  the  king ;  for  the  party  ihall  have  his  Judgment  .ana  the  mefiia 
liTues  againft  the  tenant^  and  die  plaintiff  ihaU  be  reftorf  d.    Per 

•  •  • 

'  Por  more  of  Difceit  in  genera],  fee  jQltiOtlff^  and  other  pro* 

perTitles« 


j^fctoimec- 


5?^ 


•. 


• 


•fwai  hol- 
lered b&- 
caufe'the 

tenant  (hall  ._•».,  ^  *.      .     *• « 

sot  be  com- 
pelleU  by 
tbeUw  0| 
keep  land 
acaioft  b» 


fL  S4-  cites  be.  and  of  what  not.    . 

Br.  Dif-.     [  !•    A'lVIan  r<rJii«tf/  dJfclaim'iV  the  printlpaJ^  aninolin  tie  m^ 
•    ciaimer»pl.        -  %^  eidefit^i  as*  he  ijiat*is  vouched  t^ecakfe  of  a  reveHion 
— FiuS.*  cannot  difclaiRi  in  the  fcycrfion,  iaving  .the  fejgciiory,     40  E, 

■  Difdaiflier/  3*  *?•  ]   •       '    * .  *  •    •      .  ,  ' 

Jt  In  writ  ofrnefn^  Ijkthe  doitee^n'tait againjl  the  heir  oftbedofiCfS 

««  •  founded  upon  the  tenur^,  and  (he  reyerfion  regardant  t6  the  de- 

ma^idant  without  fliewins  deed  of  the  gift,  the  tenant  di/claiffieJ  in  tbs 

feignioryandinthere^rJionyzn<^]\AigQoA.    TheL  Dig,  147.  lib. 

ii.^cap.^^  'C  Q.'citesrafch,  8.  E.  3.  394-  Quaere.*  Contra  per 

FiDchoen  Trin»  40  £•  3.  27* 

3. 4n  writ  pf  meffu  the  defendant  foid^  that  hi  bad  not  fee  mrfeig^ 

niory  in  the  lani^  hut  arentfeci^  and  held  eood.    And  tne  dwinand- 

ant  was  received  to  maintain  that  he  held  of  the  defendant ;  f  rift» 

*&c.  ThellDig.  147.  Lib.  11.  cap.  34.  f.  10.  cites  P'afch.  20  £.  jw" 

Meftie  x'3.       • 

.    .  4.  Diftbimer  lies  not  0/rent  but  of  thq  land,   Br.  Difclaimer^pL 

54.  cites^  16  H.  7.  I.  per  Townftnd. 

5*-  There  be  dfuers  kinds  of  difclaimers ;  that  is  to  (ay  f  diTcl^iraeF 

^ '        in  the  tenancfi  a  difclaimer  in  the  bloody  and  a  difcbumer  inthefeig^ 

•"    wVnv  Co,  titt*  I-031.  a, 
^  *   •   «  •  •  •*    • 


F^.631^  .  (B)     In  vv\i2X  ASlions. 

<  In  writ  of  f  I.    A    Man  Cannot  difclaim  in  zwritafmefne.     Quaere,  ♦44' 
Sfoda^  ^-  3-  ^-  »>•    Temp.  E.  i.  65.  b!    Waiiaiti,  Afibrdeby's 

mardif-      cafe  adjudged  \  and  by  this  the  mefhe  Is  forejudged  of  his  mef* 

claim  in  hii  Jualtyf  1         -  '  •  •  .'  • 

leigniory  •  •• 

jgaiim  tlM  plaimiffy  per  Finch.    But  Q^nere;  for  non  refpondetur* .  Bp.  Difclaimery  pi.  9.  diti^ 

In  writ  of -meihe*  ttna  plants ff^botmd  tBt  defendant  tp  the  atfuUtml  6y  itwrcwf  him  im  fr^taitfirngK^ 
there  the  defendant  (h^ll  not  di^taim  in  his  (eis;niury  ;  f6r  thQ  tenant  nor  any  other  can  bold  bK 

of  his  donor.     Br.  Dtfclainteri  pi.  3$.  cites  14  If.  3.  and  Fitih.  Meihe,  7. La  'writ  of  mtficp 

the  defendant  may  fay^  that  the  dem.^pdaotdQes'not  hold  of  hitSy  and^fo  difclatra  in  the  feigftiory^ 
but  the  demandant  may  aver  the  contrary*  aadnote,  thit  tl)is  plea  is  to  tl««  allien.    Tbel.  Dig. 
*    147.  Lib.  II.  cap.  34.  f.  5.  cices  Hill.  3.  £.  a  Hill. ^  E.  a.,Meihe46.  64.  and  in  dtv^s  other 
.f>4)oks.  HiiL  14  E.  3.  Mciac.  7.  Pafqb.  %l  £•  3.  93.  Hiii*  44  ^E.  2«  a*  13  H.  7.  aS.  aad  16 
H.  7.  I.'  •  •  , 

[2.  The 


.a 


t  ^.  The  piairttiflFirt  a  recaption  may  difclaimw  47  E.*^.  22*  ] 

f  £  3.  In  a^r  quiV  feruitia  the  tenant  (hall  not  difclaint,  butfliall  Jr.  bif- 

fay  that  he  did  not  hold  of  him  the  day  of  the  note  levied.  *  11  H.  clumer,  pL 

4.  7a-  b.  J  •  •  $.C.^cr 

Hill.  And  ic  fhall  be  tried  per  pats*— ^-x— Ibid.  pi.  x^»  citet  j[  E.  f.  ft.  that  defeikdunt  cannoc  dif-' 
claim  ;*becaufe  the  plaintiff  Ih^}!  n(^  recover  the  Innd  if  irbe  fotind  ^igainft  him  ;  for  he  drtiiands 

ciobhing  but  attornment. <— Fittlu Bifj:laiii1er, pi. f .  citts  it  H* 4*  ?*. ■'    ■     Bh  Pdr  qide  fct- 

JViti.i,  pi.  3.  Qties  S.O  S.  P.  by  HilU 

in  t>gr  ftt^fervitiq  the  tenftii  liifciaimetVto  hold  of  the  plaihtiff>  and  that  he  ^id  not  htAd  of  th» 
cpnutor  tne  day  of  the  writ  purchafcd,  &c.  Upon  which  tbe  tenaht  t\'ent  find  j^b^  aoiivkh^ 
/landing  that  the  plaintiff  t^dered  to  aver,  that  iff  &o.*Thd.  Dig.  ]47>  Lib.  11.  cap*  34.  f.  4.  cites 
Hill.  33  £.1.  Difclaimer  31.  ■  '■  "Ibid,  citea  Mich^ift  £.  3. 13M  ii  H«  4>  72.  and  5,E«  4.  «,  ac- 
cordant. 

4.  In  ajffife  of  rent  by  the  lord  againji  his  tenant  the  tenant  dif^   ibid.pL  ^4^ 
ilatmed  to  hold  ofHttny  and  was  oufted  by  Award.    Quod  Npta,     Br.  cites  13  BL 
Difclaimer,  pL  32.  citeg  8  E.  I,  and  Fitzh.  Aff.  ^ib.       »  '^Jh^T 

man  may  difclaim  in  affif^  of  cent.— — THel.^Dig.  147.  lib.  iiV  r2i]i.  34.  U  6.  8;  1^.  bat  cites  %  JL 
X.  finftead  of  £.  x.l  and  cites  the  tther  cafes  aff  in  Brook.      '  « 

,  .  ,  '  .  *       ••         . 

5.  In  cejfavlt  the  tenant  canndf  difclaimC  but  \i€  (hall  plead  weH' 
that  he  does  not  hold  of  the  demartdant*     Thel.  Dig.   I+T.'lib.  11. 
cap.  34.  f.  3»,  cites  tempore  £•  i.  Difclahr^r  29.  and  5  £•  3.  ;tos« 
agreeing.     Contra  it  is  held  Mich;  16  H,.7i  i.-  .         .       -  . 

6.  A  man  cannot xlifclaim  in*  nuper^obiit^  (ffftfe^  writ ef  dffivef^  *Am»i 
nor  in  any  a£fton  where  the  demand  is  net  corhprijed  in  thi  writ.  Bn  may  dif- 
Difclaimer  pk  49.  cites*  it.  Cane,  6  E.  2.    *        '      .  •  ^pT/'biit 

in  the  blood.    Ibid  p!.  32.  cites  1  x  H.  7. 14  pec  Wood  and  Davcrs. 

••7.  Entry  in  the  qui  bus  againji  ttuo^  the  om  would  have  difclaimedy 
4snd  was  notfuffered'^  far  he  is  in  defon  torC  d€fnifne^\f)xkc]\  (ee  in  the 
old  Nat.  Brev.  in  the*  additions  of  die  writ^  of  right  upcft  the  di£*- 
claimer.    Br.  Difclaimer,  pL  36.  cites  4  H.  5.  .        * 

•  U,  And  fee  there  that  the**  tenant  Jhall  not  difclaim  in  writ  of  rir/1  •$.  P.lbid. 
fivit^  but  may  fay  that  he  does  mt  hold  of  the  demandant.    Ibid.    '        P**  Jf  c"^» 

S7.  Ibid.  pL  52.  cites  ii  H.  7.  14.  contra^  that  he  may  difciaifH  in  cefTavit  ;Ddr  Wood  and  Daveo* 
*■     ■  S.  P.'agreed.by^all  except  Vavifor ;  Ibid.  pL  54.  cites  a6  H»  y.*!.         *    , 

•  .  *  • 

9.  In  a£lion  in  which  a  man  may  recover  damagesy  and  the  lenant  In  allaOms 
di/claimsy  the  deuiandant  may  aver  him  tenant.  Bn  Difclaimer,  pi.  "•*'^'*^  . 
17.  cites  36^.  6.  28.  per  Danby.     .  •  .         •    ^\    '"::::;tf^ 

10.  Contra  where  he  cannot  recover  damages ;  for  he  is  at  no  inif-  mag^sa  mm. 
chief  i  for  he  may.  enter* '  Ibid.  .  "K-^*^'"^ 

.  amages  art  io  be  recovered,  the  demmuLatt  may  avsr  bis  writ,  andaufi^m  of  the  dirdaimer  injahialon 

^fins  ditmagei  ;  agreed  per  omnes.    Br.  Difclaimer|j>L  54.  cites  x6  H.  7.  I. 

.  •  .    •  ^  •    •  • 

xi;  Infimudon  in  remainder  it  was  faid  that  in  aSliin  againfi  In  forme- 

twcy  thffone  alon^  may  difclaim^  as  well  as  one  may  in  adion  againft  ^^  ^^^ 

ope  alone,  and  the  demandant  fhall  not  put  him  to  bis  difcUfimer,  diCcl^!?^ 

Mnlejs  in  a&ion  in  tphicl^it  is  to  recover  damages  i  Quod.Nota.    Bn  XbU-pi.  54^, 

DiiiUi'mer,  pi.  22.  cites  5  E.  4.  46.  .     /         •  cites  16  H. ' 

12.  Fortefcue  made  avowry  tn  replevin^  and  etfier  he  ferceived  S.  P.  Ibid. 

thai  the  plaintiff  would  haps  difclaimedy  by  whicji  he  relinquified  the  ^^'i^^  "'** 

mfwry^  and  made  jujlification,  9xA  then  the  plairitiff  cannbt  dif-  !iZiti!' 

;     ;  claim.  [  ^01  ] 


sof  •    2)tfrtaimer, 

/A^m,  the  claien«  Ndte  the  dlverftty,  that  a  man  canti^t  ^ifcfalm  in  juftifica-* 
fianu^bas  tion;  contn  in  avowry  ;  and  upon  jufHficadon  the  defendant  ihall 
jJw^lerx      '^^^  ^'^  return.    Br.  bifclaimer^'pL  15.  cites  9  £.  4. 28. 

d»fonfft»difclaiwu    Br.  Difclaimerf  pK  43.ctces  21  H.  7.  20.  •  *  « 

13.  In  writ  oftntjry  in  nature  it  fc^i  of  rent    Ije  tej^ant  ^tadsd 
•    a  bar  at'large  (is  t9^  rmt  charge^  ana  the  demandant  made  title  tt  a 

rentfervice  ilTuing  out  of  land,  which  die  tenant  held  of  hioi,  and 
the  tenant  difclaimed  to  hold  of  him,  and  <liereupon  it  was  demur- 

'red  in  law.    Thel.«Dig^  1489  lib.  11.  cap.  34.  f.  1 8.  cites  11  HL 

-  7. 14.  13  H.  7.  27.  and  16  H.  7.  i. 

14.  In  cui  in  Vtta  a  man  may  difclaim.  Br%  Difdaimer,  pL  54* 
cites  16  H.  7.  I.  .    . 

&P.  per  15.  A  man  may  difclaim  in  turit  of  cuftomwand  fcrviceu    Bi:> 

i6«  Bn  {ronfcience  pL  18.  makes  a  quaere^  whtdier  a  man  may 
*  difclaim  in  Chancery^     *  • 

17.  Leffie  fir  years  is  plaintiff  in  replevinf  the  defendant  av9Wt 
mton  A*  afiranger  as  h'ls'  ten^ni^  who  comes  znAfays^  thut  be  is  A* 
toe  tenant^  and  that  the  plaintiff  is  his  ieffte  for  years  \  reiblved  by 
all  the  juftices  of  England)  that  A«  may  join  in  aid  gratis  without 
procefs,  smd  that  both  may  difclaim^  ana  that  the  plaintiff  (hall  re<* 
cover  his  damages,  and  the  defendant  (hall  be  in  mifericordia*  In 
die  cafe  of  tenant  at  will^  where  there  is  a  joinder  in  aid  to  him  in. 
replevin^  no  difclaimer  lies  for  him  in  this  cafe  ;  for  he  lofes  no* 
thmg.  Jenk.  5^.  pi.  3. 

Xo»  Lardj  mefne^  and  tenant  in  replefjin^  the  mefne  cannot  difclaht% 
for  a  writ  of  right  upon  a  difclaimer  demands  the  land  and  he 
has  it  not ;  and  the  lord  has  no  benefit  by  this  dxfdaimer ;  for  the 
.  tenftnt  cannot  lofe  his  tenancy  hy  the  difclattner  of  the  mejne  and  the 
lord  has  not  more  nor  better,  or  other  fervices  than  before  the  dii^ 
claimer.  A  wriUof  right  of  difclaimer  lies,  where  both  mefne  and 
tenant  difclaiih ;  if  tjie  difclaimer  be  in  a  court  of  record,  a  writ  of 
light  lies  u(lon  the  difclaimer*  Jenk.  142.  pi.  ^%*. 

1 9*  A  grants  an  annuity  to  B«  pro  conJUio  impendendd*     Upon  a 
writ  of  annuity  againft  A.    A.  may  difclaim  to  have  counfel,  and  (0 
extinguifh  tRe  annuity ;  but  ft  is  otherwise  if  the  annufty  was  grant- 
ed pro  conjilio  impenfo  &  impendendo,     Jenk.  236.  pi.  14* 
This  ex-  20.     21  Jac.  I.  cap,  lb,  f  5*  In  all  actions  oftrefpafs  quarecUnt" 

tr^ion^  fi^fi'^.V^r  wherein  the  defendant  *Jhall  difclaim  any  t^tle  to  the  landi 
of  irefpafs ;  ^tftd  the  trefpafi  be  by  negligence  or  involuntary^  the  defendant  Jhall  be  ad^ 
but  as  to  re-  mitted  to  plead  a  difdaimer^  aftd  that  thi  trejpafs  was  by  negligence  $r  in^' 
^^a^^^su^  Vtf/««fi7nf,  and  a  tender  offuffcient  amends  before  the  a£fiim  trcugbt  5 
cotnmon  ^^^  jf  ^f>^  j^^  be  found  for  the  defendant^  ^r  the  plaintiff  be  n§f^it9df 
IfiLvr.    Ad-  the  plaintiff ^U  he  barred  from  the f aid  affiony  and  all  otborfuits  09^ 

f  W.  }.  Allcav.  BdUy. 

.  •  - 

.    •  .'       (C)    Wkil 
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(Q)    What  Perfons  may. 

[  f .  *  OttC/f  perfon  as  cannot  loje  the  thing  perpetually  in  which  lie 
^  difclaims,  (ball  not  be  l^ffered  to  difckum.  }      • ' 
[2.  jfs2n  abbrt  c;^ot  difclalim     40  E.  3.  27*  b.  2a  H*  6*  46.  Br.  Dif- 
Curia.]  •  •  fi^rS?- 

•*  ^  ,      7.citesS.C- 

^— — S.  P.-Br.  DifcWmer  pi.  17.  cites  36  H.  6.  a8.*-^— S.  P.  ibid.  pUi'j.  cites  10  E.  4.  2, 
— -7/ff/I-'  0/"  10  /.  ^jf  rt  ^rior  afainfi  an  aShoty  tJic  iiW«/  ttUM  andfti^,  that  bis  pndtifffor  vitbout  nfftni  tf 
the  covent purcbafed  tb*  iand  of  tin  frinry  u^d  <9viHt  rettd^rinfr  tbs  lo/.  terit%-^vhtrt  the  Avid  was  tat 
Kusrtb  tbs  moiety  of  the  renf,  by 'iffb}cb,bh  fngd  cffforf  next  btfote  bim^ 'Utaivcd  the  landy  rmd  this  abbot  df>** 
fcndunt  after  htm  alp,  and  fo  difclaimeil,  and  iu  fee  that  he  who  has  foe,  ns  her«y  may  waive  his 
land  }  iuut  ije  fjid  Aiomn  ccmpi  tkit  be  t  ettHfn/bed  and  reMitwred  the  iand  totbe  pluintifft  and  ib  the  frank- 
teneroentby  him  (hall  he  adjudged  in  the  plaintiff  and  demanded  judgment,  if  this  writ  againlt 
litm  (halt  gOy  and  (hewed  fleed  of  the  prior  anJ  corent,  fealed  to  his  ]>redeceirory  and  the 
deed  and  feal  cf  the  abbot  only  without  the^ovent  made  to  Cha  predeceCTor  of  the  prior  ;  and 
upon  this  the  a(rire  was  awarded.  Br.  pilcUimer,  pi.  19.  cite^  4^  AIT.  z^.—^Tbel.  Dig.  147* 
>ib.  IT.  cap.  34.  i%  13.  ciCfes S.  C— -Abbot  HiaU notdifclainD.  Ibid.  148.  f.  ao. cites  36  H.  6.  36. 
iperPrifot.  •  • 

[  3»  A  bijhop  cannot  difclaim,  for  he  cannot  deveft  the  right  out  inpracip* 
of  the  church.  4oE.3.27,b.]  V^;;^ 

vcut^bed  f  tijurrartty  tb*  ti/hcp  of  R.  becatife  bis  predeitfjor  tvitb  the  affent  tftbe  cb^er  gave  in  tail  f 
iisufite/ivr  fnvin^  tbe  reverjlotiy  .ind  the  bijbcp  difcfaimedin  the  reveijlrmfivinft  /«  him  the  ancitHt fir^icts  ; 
and  per  W  iche.  he  cannot  difdaim  ;  for  tbefe  fervieesjhull  be  intetnUdtbejervias  which  com§  by  reafom 
Qf  the  reverfior^  and  alfo  ly  fbu  dtfiUimtr  not^in^  eon  be  vefled  in  the  drmandawi,  and  alfo  be  e/autat  preju^ 
iiici  bis  fuc:rjjcr^  to  which  Mowbray  agreed  ;  wherefore  the  bilhup  palTed  over.  Br.  DiCciaiaier« 
pi.  7.  cites  40  £.  3.  27. 

[  4*  Baron  and  feme  may  difclaimyir  the  feme.     3  H.  6.  29,  ]         Br.  Dif- 

ciainierf  P.* 
44.  cites  S.  C.  Prgey;'/»f  yrW  retldat  agimtji  baron  and  feme,  the  bl^oa  cannot  difclaira  for  his 

feme,  nor  the  feme  for  the  haron,  which  was  io  a  manner  agreed  ;*  tt>r  nothing  can  be  veded  out  of 
the  one  into  the  other  byfutb  difcLtinur  Let%veen  them  \  for  they  aie  one  amd  the  fattte  perfoH  %h  the  Lkj^ 
Br.  Disclaimer,  pi.  38*  cites  14  H.  4.  1  ^.  "  Contra  bct%v'en  other  perfons*  Ibid.  I  S.  P.  pei* 
Skreene  and  Norton.  Ibid.ipi.  46.  cites  S.  C.  ■  In  writ  ag;iinft  baron  and  femei  {hey  dif- 
claimed  for  the  fbme,  and  the  baron  pleaded  over,  and  after  made  default,  amt  at  the  petit  cape 
(he  fenoe  was  received  and  vouched  notwithdanding  tl^  disclaimer.  ThcL  Dig.  147.  lib.  11. 
cap.  34.  f.  12.  ci(iBS  Mich.  16  £.  3,  Refceit  102.  and  aa  AlT.  11.  agreeing.  But  fays  it  is  held 
Hill.  3a  £.  3.  Difclaimer  25.  that  the  baron  cannot  difdaim  for  his  feme  in  precipe  quod  reddat, 
and  if  the  difclaimer  he  admitted  Chat  IKe  (hall  nor  be  received  tfterwards  upon  default  of  her 
baron,  and  againft  fuch  difclaimer  tlie  demandant  (hall  maintain  his  writ,  and  cites  3a  £•  3.  Mahi- 
,  tenance  de  br.  54.  36  H.  6.  36.  agreeing  ,and 41  £•  3.  Dtfclaimer  it.  Qiuere.  And  fuch  difclaimer 
was  admitted,  Pafch.  la  £.  z«  Voucher  102.  14  H.  4.  i8«  And  the  baroA  and  feme  were  received 
to  difclaim  for  thfin  two.  Hill*  34  F*  3*  Voucher  315*  and  31  &  u  Droit  72.  in  Cudoms  and 
Services. 

[^.  [itit']  if  Hie  baron  hath  nothing  hut  in  the  right  ofhiifcme^  S.P.  Br. 
Ae  cannot  difclaim.    Contra,  ♦  9  H.  6.  52.  ]  Ju'ii'lTites 

36  H,  6«  34*  per  Prifot.— Br^  Baron  and  ftipe,  pi,  79.  cites  S.  C;  per  Martin  that  the  wife  has 

Bo  reiaedy,  Thel#  148.  lib*  \u  cap*  34.  cites  36  H«  6^  36,  S«  P.  by  Prifou 

* 

[6.  /«  an  avowry  baron  and  feme  cannot  diTcIaim,  for  if  they  have  J^zh.  WC- 
Botler  of  difclaimer,  they  ought  to  plead  it.    22  £.  3.  5.  b.  ]  pu  Trcitet 

S^  C»    ■■        A^Mwrj  ypm  bapon  eunffeme  in  jurtrnxoris,  he  and  bit  feme  difchum^  and  it  was  held,  that 

the  difclaimer  ties  well  noCwithdanSng  that  the  feme  was  jcoverf.    Br.  Difclaimer  pL  6.  cites 
"    '*   '  •>  -  •*      .^       ^     .     .    j^^    jf^j,  ^^jjjj-j  ,Q  £^  ^^  j^  p^|.  Q^^^  Ibid.— Ihid.  ,  ^ 

where  bmmt  ami  fern  mepUantifft,  they  •  cannot  <*i^-*  JL^O  < 
^  |a  t  jeopardy  by  rhii  difclMmer*     ■    ■■     But  it  is 

iaid 


505 


2:)((t(almer« 


chat  a  ^ir. 
cvMvr  may 
difclaim  bit 


fiotwith- 


faid  there,  that  in  the  time  of  E«  u  the  bai-m  had  aid  of  bh  faifi,  aid  they  dijclmmd  pfur  atnwrf. 
Ibid. 

*  $•  P.  Ibiid,  pi.  36.  cites  S.  C*— — — S.  P.  Ibid,  pi.  43.  cites  S.  C.  accordingly.  But  it  is  (aid 
clfewherey  that  itk^rctxipe  fuod  fedHta-agmnJi  the  baron  and  ftme^  the  baron  may  diJcLiimforbisffmi  and 
take  tb$  tenancy  to  bun  a/one ;  but  if  thefeme^bc  tenant  and  be  oufcd,  by  this  the  feme  Jball  have  ajffu 
ItmL 

•f  S*  P.  and  the  feme  is  tvUhmit  remedy.    Br.  IMfclaimer  pi.  44*  cites  9  H«  6,  50. 

An  infant  [  y.  An  iirfiant  voucher j  becaufe  of  a  reverfion  defcended  to  him, 
^flfei^to^  cannot  difclaim  in  the  reverfion.     5  E.  3.  25.  h.  ] 

difdaira.  Br.  * Dticlaimer,  pi.  17.  cites  36  H.  6.  34.'per  Prifot.  ■■  ■  Thd.  Dig.  14^.  lib.  it* 
cap.  34*  f.  20.  cites  3*^.  per.  Prifot* 

8«  ^0  warranto  again/l  the  it/hop  of  TV,  who  difcldtTned  in  the 
Kbertiet  \  per  Cur.  this  (Hrclaiiner  fliall  bind  him  and  his  fucceflbrs 
to  claim  it  after.    Br.  Difclaimer^  pi.  47.  cites  6  £.,3. 

9.  Mortdancejfor  again/t  the  baron  and  feme  and  y*  S,  and  die 
baron  difclaimed  for  his  ieme  and  vouched^  Br.  Difclaidier)  pL  504 
cites  3aA(r.  io»  .       • 

10.  In  writ  againft  two  jointenautSy  if  the  one  difclairiis  the  whole 
(hall  veft  in  the  other,  inafmuch  as  diis  is  a  diiagreement  to  the 
ptitchafe  of  record  ;  but  it  is  not  fo  in  writ  againft  ^^rr^/f^j,  where 
the  one  difclaims,  nor  where' they  are  jointcnants  by  fine  ;  per  ShanL 
Qusre.     The!.  Dig.  147.  lib.  ii.  cap.  34.  S.  cites  Hill.  35  £.  3. 

^5f  »^»  Difclaimcr  23. 

intire  i  and  the  lord  (ball  have  a^ion  of  the  moiety. '  Br.  Difdaimer,  pi.  27.  cites  10  £.  4.  2. 

11.  pntre  fur  dijfeijjin  againfi  the  baron  and  feme  and  their  fin  i 
the  fon  difclaimedy  and  the  baron  difclaimedfor  htsfemey  and  pleaded 
villenagefor  himfelf     Br.  Difclaimer,  pi.  0.  cites  43  E.  3.  5.         , 

12.  Kote,  it  is  faid  per  Afcough  J.  that  where  an  abbot  in  perfem 
w  bf  bailiff  avows  or  makes  conufance^  the  plaintiff  cannot  difclaim  by ' 
reajonofthe  mortmain  ^^  Quod  non  contradlcitur.     Br.  Difclaimer^ 
pi.  cites  28  H.  6.  10.' 

13.  Pernor  of  the  profits  fhall  not  difclaim^  for  none  (hall  di(claim 
in  prejudice  of  another,  and  this  is  in  prejudice  of  feoffees  that  the 
pernor  of  die  profits,  who  is  cejly  que  ufe^  difclaims.  fir.  Difdaimeri 
pi.  17.  cites  36  H.  6.  34.  per  Prifot. 

14.  Trefpafs  of  a  houfe  broken^  affault  and  battery^  and  goods  taken^ 
the  defendant  fatd^  that  the  plaintiffs  at  the  time  of  the  takings  held  the 
houfe  by  fealty  and  10  s,  rent^  of  which  fervices  he  wasfeiffd^  iic^  and 

forfo  much  of  rent  arrear  fuch  a  day  he  at  the  time  if  the  trefpafs 
iic*  found  the  houfe  open  and  took  thi, goods  Us  difirefsy  and  the  fiain^ 
tiff  would  have  retaken  theniy  and  the  def Aidant  put  his  hands  peace^ 
ably  upon  him  and  faid^  that  if  he  took  them  he  would  have  writ  of 
^  refcousy  which  is  the  fame  ajfault^  battery^  breaking  of  hoidej  and  tak" 

^  ing  of  goodsj  of  which  the  plainrifF  brings  his  Writ,  &c.  and  the 

plaintifffaid  that  he  did  not  hold  the  houfe  ofhimprijf,  and  the  odiers 
e  contra,  and  a  good  iffue  per  Cur  ;  for  in  replevin  and  refcous  hoc* 
de  fon  fee  is  a  good  plea,  confTa  in  treipafs,  for  here  hq  cannot  dif- 
claim or  anfwer  t6  the  fee ;  for  the  defendant  does  notfuppofe  that  hi 
has  fee  there  but  that  he  holds  ofhim^  and  therefore  that  he  does  hold 


^  him  h  a  gbod  plea,  quod  nota«  Br.  lilues  joinesi  pl«  26.  cites 
38  H.  6.  26. 

15,  Bailijffhail  not  difclaim  in  land,  contra  of  attorney.  Br« 
BaiUie,  pi.  29.  cites  9  H.  7.  24.  Per  tot.  Cur. 

♦  16.  If  the  tenant  in  frankalmoign  brings  writ  ofmefm  againft  his 
lord,  the  lord  cannot  difclaim  in  the  feigniqry^  becaufe  he  cannot  hold 
of  any  man  in  frankaMoign,  but  of  his  dohor  and  his  heirs.  And 
io  note,  a  diverjity  between  a  tenure  in  frankalmoign^  whereby  divine 
fervice  is  maintained,  and  homage  ancejirel^  which  refpe£ks  tempo- 
ral fervice ;  but  if  the  lord  will  not  difclaim  in  the  (eigniory  in  cafe 
of  homage  anceftrel,  then  albeit  he  has  received  homage  he  (hall 
warrant  the  land.     Co.  Litt.  1 02.  a« 

17.  An  abboty  prior,  bijhop,  archdeacon^  prebend^  parfon^  vicar^  or 
any  other fole  corporation  that  isfeifed  in  outer  droit  cannot  difclaim, 
becaufe,  as  Littleton  fays,  they  alone  cannot  deveft  any  fee  which  is 
vefted  in  their  houfe  or  church }  for  the  wifdom  of  the  law  would 
never  truft  one  fole  perfon  with  the  difpofition  of  the  inheritance  of 
his  houfe  or  church ;  but  an  abbot  and  prior  and  their  covent,  the 
bifhop  his  chapter,  the  parfon  and  vicar  their  patron  and  ordinary 
[may,]  and  the  like  of  fole  corporations,  without  whofe  aiTent  they 
could  pais  away  no  inheritance.     Co.  Litt.  103.  a« 
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(D>     Who  in  ReJpeSi  of  their  Efiates  may  Dif. 

claim. 


[i.  tF  le[feefor  years  brings  a  replevin^znAzTi  avowry  is  made  uton  Thcdif- 
^  the  lejjor^  who  joins  to  the  leflee,  they  both  may  difclaim.  «laiTicr  and 

45E..3.  8.]  ,  ^  the  joinder 

^^         ^       •*  *  therein  is 

good.  For  the  termor  by  Iiis  difclaitner  (hall  lofe  his  term,  as  the  lefTor  tenant  of  the  frank 
tenement  Ihall  his  frank  tenement ;  bm  the  tenant  at  wiil  and  the  lelfor  ihall  not  join  in 
difclaimer ;  for  the  tenant  at  will  cannot  put  any  thing  in  jeopardy.  Br.  Difcl&iroer,  pi.  rb. 
cites  S.  C.  ■  ■  tTcrm  or  fw ytari  and  be  in  reverjhn  may  difclaim.  Br.  DifcLumer,  pi.  36.  cites 
4H.5. 

[2.  80  if  the  mefne\oins  to  the  tenant  they  may  difclaim.    45  £.  Br.  Dlf. 
[3]  7.  b.  1  ^'«  n«r,  fL 

'■^-»  '         -»  10.  CltCl       * 

S.  C.  but  not  S.  P. 

[3.  In  an  avowry  uponJeJiefqr  life  for  renty  be  cannot  difclaim 
for  the  prejudice  of  him  in  teveriion.  20  H.  6,  46.  28  £.  3.  96. 
For  the  lord  cannot  have  a  writ  of  right  upon  the  difclaimer  <^  fuch 
leiTee;  ergo.] 

[4.  He  in  reverjion  being  vouched  by  tenant  in  dower^  cannot 
difclaim  in  the  reveriion.  50  £•  3.  25.  b.  againft  his  own  leafe!» 
20  H.  6.  24.  17  £,  3.  39.  b.] 

[5.  But  the  heir  may  difclaim,  beif%  vouched  upon  a  leaje  made 
by  bis  ance/lorl    20  H.  6.  24,  18  £•  3.  42,  b.  adjudged.  30  E^  3.   ' 
32.  b.] 

[6*  So  If  a  man  be  vouched  becaufe  of  a  reverfton  purchafed  hyfne^ 
Vol-  Vm.  .  .     •         C^q  h« 
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he  may  difcfaim  againft  the  fine.  20  H.  6.  I4.  Contra^  17  £•  ^ 
39.  b.  Curia.] 

[7.  A  dijjiifor  may  difclaim.  45  E.  3.  8.] 

[8.  If  a  man  be  vouched  becaufe  of  a  revtrjim  Upon  a  Uafi  made 
by  himfetfy  he  cannot  difclaim.  1 7  E.  3.  39,  b.  Curia.] 

9.  Ir  a  man  be  vouched  for  homagi  taken  by  hU  aitceflors^  he  mxf 
difclaim.  Contra  if  he  be  vouched y&r  homage  taken  by  himfelf  Br. 
Difclaimer,  pi.  35.  cites  47  H.  3.  and  Fitzh.  Voucher  270. 
r  ^^7  ]  '^*  'Pracipe  quod  reddat  was  brought  againfi  two^  where  the  me 
of  them  had  leafed  to  the  other  for  eight  years  upon  condition  that  if  be 
did  not  pay  10/.  within  one  year^  that  then  the  lejie  Jhall  have  fee  i^ 
and  the  feoffor  durft  not  difclaim  in  the  land  for  fear  of  lofing  the 
advantage  of  the  condition  in  futurum.  Br.  Difclaimer,  pi.  34* 
cites  12  E.  2.  and  Fitzh.  Voucher  265. 

11.  If  the  lord  paramount  dijirains  the  tenant  paravatle^  and  be 
brought  replevin^  and  the  lord  avowed  upon  him^  he  cannot  difclaim^ 
l^rMufe  he  holds  of  him  by  a  mefne\  agreed  per  Cur.   Br.  Diichumer^  ' 
pi.  I.  cites  9  H.  6.  25. 

12.  But  per  Marten  he  may  fay  that  he  holds  of  the  mefne  byjitch 
fervices^  and  he  holds  over  of  the  defendant  by  fuch  fervtcesy  aifque 

hocy  that  be  holds  of  the  defendant  immediately  modo  &  forma* 
Ibid. 

13.  In  replevin^  the  defendant  as  bailijff^  to  the  prior  of  S.  made 
eonufancefor  rent  andfealty^  &c.  upon  one  J.  If.  the  plaintiff' faid 
that  y,  AC  leafed  to  htm  for  three  yearsy  and  prayed  aid,  and  had  it) 
and  they  joined  J  and  day  given  to  the  next  term^  at  which  term  they 
joined  and  difclaimedy  to  which  the  defendant Jaid  that  mefne  between 

the  two  termsy  the  leafe  and  term  ^  the  plaintiff  is  determined  i  and  yet 
becaufe  he  remains  party,  and  the  joining  is  good,  therefore  the  dif- 
claimer  was  awarded  good  j  quod  nota.  Br.  Difclaimer,  pL  4.  cites 
28  H.  ^.  I2» 

14.  Where  the  tenant  leafes  his  lanAfor  yearSy  the  lord  dt/frains^ 
the  termor  brings  repleviny  the  lord  avowsy  the  termor  prays  aid  of  the 

\  leilbr,  and  had  it  3  they  two  upon  the  joinder  may  difclaim  \  quod 

nota.  fir.  Difclaimer,  pi.  16.  cites  9  £•  4.  32. 

15.  In  repleviny  per  Jenney,  in  avowry  if  the  donor  joins  to  the 
tenant  in  taily  they  cannot  difclaim.  Br.  Difclaimer,  pL  30.  cites 
12  E.  4. 16, 

16.  So  it  is  where  an  abbot  is  mefne  and  joins  to  the  tenant  in  avowry^ 
&c.  which  Littleton  and  Neale  agreed.  Ibid. 

♦  S.  p.  Ibid.  J  y^  Aiid  the  ferjeants  held,  that  if  there  be  lord  mefne  and  ienanty 
16  H^  -?7'  ^^  mefne  cannot  difclaim  ik  avowry ;  •  for  he  cannot  lofe  the  tenant's 
' '  *  land ;  but  if  he  joins  to  the  tenant y  they  two  may  well  dijilaim ;  lor  this 
is  the  a6t  of  the  tenant  himfelf  to  do  fo.  ^are ;  for  the  avowry 
js  made  upon  the  mefne,  and  not  upon  the  tenant,  and  there- 
fore as  it  feems  that  the  lord  where  there  is  mefne  (hall  not 
liave  writ  of  right  upon  difclaimer  againft  the  tenant  by  dif- 
claimer  of  the  tenant.  Br.  Difclaimer,  pi.  30*  cites  12  £• 
4,  16. 

J  8.  In  avowry  it  appears  by  the  argument  that  if  a  man  diftrmns 
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fbt  Hvb  fiigniotiis  oni  and  thifanu  man  who  h  tenant  oftoth^  when 
^  the  we  ftigniory  there  is  lord  mefne  and  tenant j  and  ^  the  other 
Jeigmorj  iS'  lord  and  tenant  onfyy  and  the  mefne  joins  to  the  tenant^ 
and  be  and  the  mefne  difclaims  for  ally  they  may  join  by  the  man* 
ner,  and  that  for  the  one  part  liet  one  wnV  of  right  uton  difclaimer^ 
and  another  writ  of  right  upon  difclaimer  for  the  otoer  party  inaf-» 
much  as  it  was  or  two  feieniorieS)  of  which  there  was  lord  mefiie 
and  tenant  for  the  one,  and  lord  and  tenant  for  die  other,  and  that 
they  may  well  difclaimi  quare  bene.  Bn  Difdaimer,  pi.  42.  cites 
13  £.  4.  6. 

19.  In  quod  ei  deforceaty  it  is  faid  that  he  who  wn  th^  Uffoefhajl 
not  difclaim-y  otherwife  it  is  of  his  grantee,  Br.  Difclaimer,  pL  51. 
cites  10  H.  7.  10. 

20.  And  if  tenant  for  life  prays  aid  of  him  in  rev'erfioHy  he  (hall 
not  difclaim.  Ibid.  « 

2 1 .  Pracipe  quod  reddat  of  renty  the  defendant  pleaded  in  har^  and  ^'  ^^ '' 

'    the  demandant  faid  that  the  defendant  held  the  land  of  him^  &c-  by  '^^ 

which  the  defendant  difclaimed,  and   may  well ;   per  Wood  and  claim ;  fot 

'  Davers;  for  pernor  cannot  difclaim ;  contra  of  tertenant;  and  now  ht  than  me 

it  appears  that  ♦  he  is  tertenant  \  contra  per  Vavifor ;  for  now  the  plea  ^^'^^^' 

is  oidy  in  abatement  of  the  writ,  which  cannot  be  after  bar  pleaded.  DifcbimJ 

Br,  Difclaimer,  pi.  52.  cites  ix  H.  j.  14.  er,pi.  54* 

«ites  16  H» 
7. 1. 

22.  In  replevin  the  defendant  avowed  as  lord  in  taily  &c.  upon  the  ^fcoSl 
tenanty  there  the  tenant  (hall  not  be  permitted  to  difclaim ;  for  &e  ^^  ^ 
lord  cannot  have  writ  of  right  upon  difclaimer ;  for  he  has  not  fn^ 

fimpU^    Br  Difclaimer,  pi.  53.  cites  13  H.  7.  I4« 


(E.)     T^izTlace. 

f  I.  'X*  H  E  cKfclaimer  refers  to  the  place  where  the.  avowry  i^ 
■*•    made.  40  E.  3.  33.J 

(F)     Hqw  it  may  bc» 

|[i.    TN  an  avowry  the  plaintiff  cannot  diiclaim  tyattomeyy  be» 
-^  caufe  the  avowant  cannot  have  a  writ  of  right  fur  (Ufclaimer 
thereof.  22  E.  3.  6.  b.]  _   ^   _ 

2.  In  a  mordancefier  the  tenant  may  difclaim  /or  Us  mafler.  j^gl^ 

It  waf  agraed  that  tenant  may  difclaim  hy  aitomti*    Br.  Difdaimery  pU  18.  cites  S.  C^— — Ibid. 
pL  ^.  S.  P.  cites  S.  C^^-^-^BaiHff  im  aj^  caAnot  difcUim  for  hit  maiUrs  tomra  tf  astcrmy,    £r. 

Difclaimer,  pi.  ai.  cites  5  £•  4. 46. 

3.  In  writ  of  entry  the  tenant  in  perfon  difchimeff  only  fir  tat^i 
9f  nurturey  and  the  demandant  averred  inm  tonanty  &  non  allo- 

Q.q  2  catur^ 


So9 


catur,  by  reafon  that  he  (hall  difcUim  in  perfon.  Contra  upon  diC* 
claimer  by  attorney.  Br.  Difclaimer,  pi.  48.  cites  It.  Canc« 
6  E.  2. 

4*  Precipe  jjuod  reddat  again/liwoy  the  one /aid  that  the  other  was 
his  villein^  which  the  qther  qgreed\  which  was  taken  a  difclaimer) 
and  the  writ  good  \  and  the  villein  went  quit  by  award.  Br.  Dif- 
claimer,  pi.  39.  cites  21  £.  3.  14.* 

5.  It  was  held  by  Hals  in  writ  againfl  twoy  if  the  one  dt/claims^ 
that  tffe  other  cannot  difclaim  alfo,  becaufe  it  cannot  veft  in  any,  hut 


te  may  plead'Jpecialfy^  and  fay  that  he  never  agreed  to  the  feoffment^ 
mnd  if  it  he  Jn  by  dycent  to  fay  that  he  waived  the  poJfeJUon. 
Thel.  Dig.  147.  lib.  ji.  cap.  34.  f.  15.  cites  Hill.  4H.  5.  Dif- 


d^mer  27.  where  in  writ  of  entry  in  the  qtabus  againft  two,  the 
one  was  j^ot  received  to  difclaim,  becaufe  he  was  in  de  fon  tort 
demefne* 

6.  \n  formedon'againji  twoy  if  the  one  difclaims  the  other  cannot 
plead  to  the  whole  without  taking  the  entire  tenancy ;  for  he  may 
chbofe  to  plead  to  the  whole  or  to  the  moiety.  Thel.  Dig.  140. 
lib.  .11..  cap.  34.  f.  16.  cites  Pafch.  27  H.  6.  Difclaimer  28. 
And  that  fo  agrees  33  H.  6.  53.  Where  in  writ  againft  two  the  one 
made  default  after  default,  and  the  other  difclaimed  for  all,  upon 
which  the  demandant  recovered  all  againft  him,  who  made  default, 
by  judgment,  notwithftanding  that  the  grand  cape  did  not  iiTue  but 

L  5^9  J  of  the  moiety.  And  note  that  this  difclaimer  was  fole  in  the  tenan- 
cy, with  proteftatton  that  the  demandant  held  the  land  of  him  who 
difclaimed  by  fuch  fervice.  Thel.  Dig.  148.  lib.  11.  cap.  34. 
f.  16. 

7.  Writ  of  entry  of  rent  in  nature  of  affife  where  the  demandant 
fuppofed  the  land  to  he  held  of  him^  the  defendant  difclaimed  to  hold 

the  land  of  him;  and  per  Brian,  he  (hall  not  difclaim  in  the 
land;  for  rent  is  in  demand  and  not  the  land.  Per  Townfend 
he  difclaims  in  the  tenure  and  not  in  the  land\  but  in  avowry 
he  may  difclaim  to  hold  of  him.  Br.  Difclaimer,  pt.  54.  cites 
13  H.  7.  27; 


(F.  2)    Bar  to  Difclaimer.    What  is.   And  Plead- 

ings. 

I.  /CESSAVIT  hy  a  HJbop^  the  tenant  appeared  and  confeffid  tbi 

^  tenure^  and  tendered  the  arrears  as  the  demandant  counted, 

this  is  a  conclufion  to  difclaim  in  another  ceflavit,  or  in  writ 

of  cuftom  ai^l  fervices.    Br«  Difclaimer,  pi.    ii.   cites  50  £. 

2.  In  tnfpafs^  if  a  man  avows  and  the  plaintiff  confejffis  thi 
avowry^  yet  in  another  avowry  he  may  difclaim ;  per  Needham,  which 
Moile  denied,  therefore  quart*     Br.  Difclaimer,  pi.  23.  cite% 

3.1« 
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3.  In  formeJcn  the  Unant  difclattned^  the  demandant  fnatntatned  •  S.  p.  But ' 
his  writ  that  the  defendant  was  pernor  of  the  prof  ts  the  day  of  the  ?*w^J?''* 

^Vfrity  and  temnt  ofthefrank'tenement  the  day  tfthe  aStion  accrued^  claimerof 
and  per  Little' on,*  he  ihall  not  maintain  his  adiion  fo}  for  he  is  not  the  tenant 
to  recover  damages  in  this  aftion ;   and  therefore  he  may  enter.  ***'  deroan. 
But  Needham  J,  contra,  and  that  he  may  fo  maintain  his  writ;  for' gj^g^^mo 
he  cannot    enter ;  for  the  judgment  upon  difclaimer  is  no  more  the  land 
than  that  the  demandant  (hall  take  notliihg  by  his  writ,  which  is  in  "P®"  ^^ 
cffeft  that  the  writ  (hall  abate ;  and  then  the  demandant  cannot  Jj^y^who^ 
enter;  for  if  he  enters  the  tepant  may  have  ^  a^fe ;  quod  qusre  is  in  by  him 
inde;  for  it  feems  the  law  is   contra;   for  the   difclaimer  eftops  p«ndingth« 
the  tenant  to  have  aiEfe.      Br.  Difclaimer,  pi.  24.  cites  4  E.  Jc"^^ 

4.  3^*  where  the 

tenant 
aliens  pending  the  w)  it,  or  after ;  but  he  cannot  enter  upon  him  i^'ho  is  not  in  by  him.    Br.  Dif* 
daimer,  pi.  25.  cites  5  £.  4.  r. 

X  Where  the  dtmaneLvtt  entered  ^y  Sfeinimer  and  the  tenara  bnugbf  afiftf  the  /orfv  who  enfered 
ty  the  dlfclnmer  cannot  pUad  the  difilalmer  In  huTf  judgment  fl  a<ftio.     Hut  judgment  if  he  fi>all  be  rt^ 

teived  to  this  a^ion  withoutjixvfing  bow  be  caw  by  it  afta.    Per  Danby.   Br.  Difclaimer^  pl*  25*  cites 
5  £.  4. 1. 

4.  In  replevin  the  defendant faid^  that  N",  was  feifed  of  20  acres  of  *S.  P.  by 
/andy  ofwhichj  &c.  and  held  of  him  byfervice^  fefc.  and  dUdged feijin  Jl!jn^^. 
by  his  handsy  whofe  eft  ate  the  bailiff  had  the  day  of  the  takings  and  for  U  may 
avowed  upon  the  plaintiffs  and  the  plaintiff  difclaimedy  and  the  *  ^  ^  '^'  ^ 
fendant  faidy  that  the  plaintiff  was  not  tenant  of  the  frank^tenemmt  ^^^"^^f 

•^  .       1      •'•  /<      I         frt''^  T  •  ^1  ''  L  •       •  It  feoffment  lA 

at  the  time  of  the  dijciainur\  per  jLittleton,  this  is  a  good  plea  j  fet,penSng 
for  the  que  efiate  made  him  tenant  to  the  avowry,  and  not  tenant  of  the  writ. 
the  frank- tenement ;  and  in  writ  of  right  upon  difclaimer  brought  ^!^»«*' P^4J« 
a^ain/i  a  Jiranger^  he  may  fay  that  he  who  difclatms  had  nothing 
in   the    land  at   the  time  of  the  difclaimer ;    for  he  who  ha$  not 
the  land  cannot  forfeit  it.     Br.  Difclaimer,  pL  28.  cites  lat  £• 

4-I3- 

5.  If  the  lorJ^  who  is  vouched,  has  received  homage  of  the  tenant 

9r  of  any  of  his  anceflors^,  then  he  fhall  not  difclaim,  but  is  bound  by 
the  law  to  warrant  the  tenant ;  therefore  it  is  good  for  the  tenant, 
to  the  intent  to  ouft  the  lord  of  his  difclaimer,  in  his  voucher  to' 
allege,  that  the  lord  has  taken  homage  of  him  ;  and  if  he  allege  it 
not,  and  the  lord  ofters  to  difclaim,  the  tenant  may  counter-pl^ad 
the  fame  by  acceptance  of  homage  j  and  the  reafon  that  the  lord'  T  r  I O  T 
cannot  difclaim  in  that  cafe,  is,  for  that  he  has  accepted  his  humble  ^  ^       ^' 
and  reverent  acknowledgment  to  become  his  man  of  life,  and  mem- 
ber and  terrene  honour,  and  to  be  faithful  and  loyal  to  him  for  the 
tenements  which  he  holds  of  hiai»  andagainft  the  acceptance  hereof^ 
the  lord  cannot  difclaim,     Co.  Litt.  102.  a. 

6.  In  quo  warranto  againft  the  citizens  of  Canterbury  who 
claimed  divers  liberties,  &c.  within  the  arch-bifliop's  palace ;  as  to 
part  in  fuch  a  place  they  juftified  in  the  city  praeterquam  in  Staple- 
Gate  and  Weft-Gate,  and  quoad  refiduum  locorum  difclaimedj 
refolved  that  the  difclaimer  extends  to  Staple-Gate  and  Weft-Gate, 
notwithftanding  the  praeterquam.  2  Roll.  Rep.  482,  Trin,  21 
Jac.  B.  R.  •  ' 

Q^q  3  (G)  Writ 


51]^.  DiCclaimer. 


i  (G)     Writ  thereupon. 

*  Agalnfi  whom  the  JFrit  of  Right  fur  Difclaimer 

lies. 

Fitx^lDiM  [i,  T  T  18  not  ncceffary  that  the  writ  fliould  be  brought  againft 
I^L  .  **™  ^^  difclaims,  for  it  flxall  be   but  only  againft  bim 

S.C.  tf^   if  found  tenant  of  the  landy  and  againft   no  other,   [and 

though]  he  be  a  ftran^er^  it  is  not  material.     45  £•  3.  7.  b.] 
Fitth.  Dif-       [2.  if  the  mefne  j^ns  to  the  tenant^  and  both  difclaim,  the  writ 
M.'2S  ^^  ^'^  ^  brought  oul^  againft  the  tenant.    45  E.  3.  7.  b,] 


ticot 
8*C. 


%  In  replevin  the  iefeniant  made  conufance  as  baiUff  of  one  A^ 
woS,t\it  plaintiff  Sfclaimed*y  per  Brian,  writ  of  right  upon  difclaimer 
lies  for  die  mafter  upon  this  difclaimer  againft  the  bailiff;  for  there 
isfufficient  privity  between  the  bailiff  and  the  lordy  quod  noii  negatur« 
Br.T)ifclaimer,  pi.  16.  cites  o  £,  4.  32. 

4.  But  where  the  lord  leajes  bis  manor  for  yearSy  the  terumts  at^ 
torn^  and  the  termor  diflrains  and  avows j  the  tenant  cannot  difclaim  \ 
for  the  termor  cannot  have  writ  of  right  upon  difclaimer  j  and 
if  the  lefibr  will  not  bring  writ  of  right  upon  difclaimer,  the 
termor  of  the  leflbr  may  have  writ  of  right  upon  difclaimer^, 
IbiA 

5*  Lord  or  his  mefne  Jball  not  have  writ  of  right  upon  difclaimer 
againft  the  tenant  by  difclaimer  of  the  tenant,   Br.  Difclaimer,  pi.  30^ 

ates  X2  £•  4.  i6. 


(H)     Writ  of  Difclaimer. 
For  Whom  it  lies. 

«.P.  Br.       X,  ^HE  heir  fiuill  not  have  writ  of  right  upon  difclaimer  madt 

?^**\  ^^  /i^ /iiw^  ^/'^^^A'^^'^y^''^  «^'  ^^  ^  *^  difclaimer  no 

j^  ^'  ^       ^Jfoppel  but  ofJy  againft  bim  who  ma^e  the  avowry  in  whom  the  eUf 

clatmer  was^  and  not  againft  his  heir.     Br.  Difclaimer,  pL  a.  cites 

27  H.  6    2. 

2.  A  man  can^^f  diiclaimj  againft  a  termor  of  a  feigniory  in  re^ 
plevinj  viz.  againft  tenant  for  years  of  a  feigniory  who  avows  in  rc- 

£  ^11  ]  plevin;  for  temmr  cannot  have  writ  y  right  upon  difclaimer.    Br. 
Difclaimer,  pi.  16.  cites  29  H.  6. 

3.  Jnd  fee  M.  o  £.  ^  there  that  a  man  can  not  difclaim  againft 
tenant  in  tail  of  a  feigniory  y  the  reafon  feems  to  be  inafmuch  as  notu 
can  have  writ  of  right  upon  difclaimer  but  be  who  has  feerfimpU  in 
the  feigniory.'   Ibid. 

4.  Note, 


J)iWaimer*  $n 

• 

4^  Note,  the  bailiff  made  conufancefor  his  majler  by  tenure  from 
hini^  and  the  tenant  difilaimed  to  hold  ofhim^  the  lord  brought  right 
Mipon  difclaimer^  and  well  though  he  be  ajiranger  to  the  record  of  re'- 
f  levin  \  for  the  conufance  was  made  in  his  right  and  concordat  22  E.  3. 
and  in  this  adion  the  tenant  fliall  not  have  the  view,  nor  (hall  he 
vouch ;  for  he  is  the  fame  perfon  who  did  the  wrong,  viz.  difclaimed,  ^ 
quod  nota,  by  the  juftices  of  C.  B.  Br.  Difclaimer,  pL  29.  cites 
j2  £.  4.  14. 

5.  In  replevin^  in  avowry  between  the  bailiff  or  fervant  of  the  lord 
and  the  tenant^  if  the  tenant  difclaims  to  hqld  of  the  lord^  the  lord  may 
have  writ  of  right  upon  difclaimer,  though  the  lord  be  party  to  the 
avowry  by  aid-prayer  or  otherwife.  Br.  Difclaimer,  pi.  20.  cites  9 
H.  7.  23.  per  Brian. 

6.  In  replevin  the  defendant  avowed  as  lord  in  tail^  &c.  upon  the 
tenants  there  the  tenant  fliall  not  be  perrnitte*to  difclaim  j  for  the 
lord  cannot  have  writ  of  right  upon  difclaimer  \  for  he  has  not  fee^ 

Jimpk,     Br.  Difclaimer,  pi.  53.  cites  13  H.  7.  14. 


(I)     The  Effea  of  Difclaimer. 

I.    T\01FER  againfi  R.  and  J.  per  Fulthotp,  if  R.  difclaimsy 
-*-^  this  vefts  the  frank'tenement  and  right  in  J.  But  contra  if 
ie  pleads  nontenure ;  for  notwithftanding  this  the  right  remains  in 
his  perfon.     Br.  Difclaimer,  pL  13.  cites  22  H.  6.  44. 

2.  In  avowry  the  defendant  made  avowry  as  heir  to  his  father^ 
late  lordy  upon  the  tenant^  as  upon  his  very  tenant  \  the  tenant  faid^ 
$bat  at  another  timi  his  father j  whofe  heir  fjhe  defendant  is^  made 
avowry  upon  him^  and  he  difclaimed  for  the  fame  rent^  and  demanded 
judgment  if  he  (hall  be  received  to  avow  upon  him  contrary  to  the 
difclaimer,  which  is  of  record ;  and  notwithftanding  the  avowry  was 
held  good ;  by  which  he  difclaimed  again,  Br.  Difclaimer,  pL  2« 
cites  27  Ij.  6.  2. 

3.  AVhere  tenant  Mclaims  againft  his  lord,  and  after  thefam^ 
lord  diflraim  him,  and  he  makes  refcous,  and  th^  lord  brings  affife,  the 
difclaimer  is  no  plea.     ^uare.     Bn  Difclaimer,  pi.  3.  cites  28  H« 

6.  10.  ' .  .... 

4*  And  it  feems  there  that  writ  of  right  upon  difclaimer  lies  as 
well  where  the  tenant  difclaims  againfi  a  bailiff  di  the  lord  who  makes 
ionufance,  as  where  the  lord  bimfelf  had  been  party,  and  had  made 
avowry.    Br.  Difclaimer,  pi.  3.  cites  28  H.  6. 10. 

5*  Fracipi  quod  reddat  againft  two,  the  one  made  default  after* 
default,  and  bis  default  recorded,  and  the  other  faid,  that  the  de^ 
mandant  held  the  land  in  demand  of  him,  and  faving  to  him  his 
feigniory,  {andjhewed  what)  he  difclaimed  to  have  any  thing  in  the 
land  I  by 'which  the  demandant  had  judgment  to  recover  the  whole 
againft  him  who  made  default ;  for  by  the  difclaimer  all  vefts  in  him 
who  made  default ;  quod  nota ;  as  well  as  it  both  had  appeared,  and 
<he  one  ia^  difdaim^dt  Hu  Difclaimer,  pL  5.  cic^  33  H.  6.  53« 

aq  4  6.  If 


51  a  SDiftlaimm 

6.  \^  tenant  fir  lifi  difclalms^  the  demandant  enter  Sj  and  the  tenant 
diesj  he  in  reverfton  may  re-enter^  and  therefore  it  is  beft  for  the  de- 
mandant ♦  to  aver  bis  writ  j  per  Moile.  Br.  Difclaimer,  pL  17.  cites 
36  H.  6.  28. 

7.  Difclaimer  e/fops  the  tenant  to  have  ajjife.  Br,  Difclaimer,  pl« 
24.  cites  4  E.  4.  38, 

8.  Formedon  in  remainder^  &c.  Difclaimer  is  not  dilatory  hut  maj 
he  peremptory  \  for  the  demandant  by  this  may  enter,  Bn  Dilatoriei^ 
pi.  1 3.  cites  5.  E,  4,  46. 

9.  By  difclaimer  in  avowry  the  lord  is  out  (fpoJTeJfim  ofhisfer^ 
%ficesy  and  nothing  remains  but  the  right  of  the  jeigmory  to  have  writ 
ofefcheat^  ice,  Br.  Difclaimer,  pi.  54.  cites  16  H.  7,  j.  Per  Brian, 
Townfliend  and  Keble. 

10.  And  affife^ceffqpity  and  all  writs  ofpoffefjion  are  gone.     Ibid. 

11.  By  entry  upon  difclaimer  infomiedon^  the  heir  in  tail  is  re^ 
nfitted'y  per  Townfend,  quod  fuit  conceil'um.  Br«  Difclaimer*  pi* 
54.  cites  16  H.  7.  I. 

'  '    1 2»  By  the  difclaimer  in  the  feigniory  in  a  court  of  record  die 

y^Tff ni'^ry  is  extinSf  in  the  land.     2dly,  That  after  the  difclaimer  the 

tenant  Jhall  hold  of  the  next  lord  paramount  by  the  fecqe  fervices  as 

the  mefne  fo  difclaiming  held  before,     Litt»  S.  146,  and  Co.  Litt, 

102.  b, 

13*  If  a  man  be  difleifed  and  a  diifeifor  dies,  his  heir  being  in  by 
defcent,  now  the  entry  of  the  difTeifee  is  taken  away ;  and  if  the 
difleifee  bring  his  wrtt  of  entry  fur  diffeiftn  in  the  per  againji  the 
beir^  and  the  heir  difclaims  in  the  tenancyy  &c.  the  demandant  may 
aver  his  writ  that  he  is  tenant  a^  the  writ  fuppofes,  and  thereby  to 
recover  his  damages ;  but  if  he  will  relinquifh  the  avermtnt^  &c.  be 
may  lawfully  enter  irto  the  land  htczuk  of  the  difclaimer,  notwith-^ 
ftandinfi;  that  his  entrv  before  was  taken  away;  and  this  was  ad- 
judged before  Sir  R.  Danby  Ch.  J.  of  C.  B.  and  his  companions, 
ice.  Litt.  S.  699. 

14.  In  sifirmedom  in  reverter^  if  the  tenant  pleads  non^tenure  ge-^ 
neralfyj  the  demandant  may  maintain  his  writ  that  he  is  tenant, 
though  he  can  recover  no  damages.  Adjudged  by  all  the  courL, 
and  that  Litt.  and  Co.  were  not  to  be  intended  of  a  fimple  plea  or 
non-tenure,  fuppofing  the  tenant  has  nofreeholdy  but  a  reverfion  in 
feey  the  demandant  fhall  not  be  reftoredto  the  fee,  for  nothing  is  dif* 
owned  by  the  fimple  plea  ofnon^tenure  but  only  the  freehold^  which  may 
be  true,  and  yet  he  may  have  the  reverfion  in  fee,  but  when  the 
tenant  diiclaims,  or  pleads  non-tenure,  and  difclaims,  the  demandant 
{hall  be  reftored  to  the  whole,  becaufe  he  has  difclaimed  the  whole* 
3  Lev.  330.  Trin.  4  W.  &  M.  Hunlock  v.  Peter. 


(K)    Judgment  in  Difckimer. 

!•  T  N  writ  ofcujiom  andferuiusy  if  the  tenant  difclaims  to  hold 

'''  of  the  demand^t,  the  writ  iball  abate,  by  which  aSion  is  ac« 

crued  to  the  demandant  by  writ  of  right  upon  difclaimer.  TheL 

Dig. 


©ifrtaimet.  :[:5i2 

pig,  147.  lib.  II.  cap.  34.  f.  2.  cites  Trb,  31  £•  I.  Droit  7f, 
&  Hill.  2  E.  2-  Droit  28.  &  13  H.  7. 27, 

2.  In  wnV  ^  r/^g-A/  of  advowfon^  ii  ^z  tenant  difclaims  the 
demandant  fhall  not  have  writ  to  the  IberiiF  to  deliver  feifin ; 
but  in  quare  impedit  the  plaintiff  ihall  have  writ  to  the  bi- 
Ihop.  Thel.  Dig.  148.  lib.  ii.  cap.  34.  C  21.  cites  Hill.  6  £• 
3.  249. 

3.  In  nuper  dbiity  if  the  tenant  difclaims  in  the  blood  the  writ  l|iall  f  C 1 1  1 
ablte,  and  the  demandant  ihall  not  maintain  his  writ  \  but  where  the 

tenant  fays  that  he  does  not  claim  ahv  th(ng  by  defcent  of  heritage 
but  by  purchafe,  there  the  demandant  may  maintain  his  writ^ 
Thel.  Dig.  147.  lib.  ii.  cap.  34,  f.  7,  gjtej  Pafch.  7  E.  3.  311, 
&  II  IJ,  7,  14. 

4.  Inforn^idoq  ogainfi  two^  if  the  one  difclaims  Sf^d  the.  other  pleads 
fuin-tenure^  they  may  w^U  do  fo,  but  the  demandant  fhall  not  have 
judgin^ht  to  recover  thereupon*  but  he  may  well  enter^  &c.  TheU 
Dig.  148.  lib.  II.  cap.  34*  f.  ^7.  cites  36  H.  6.  31.  36.  &  13  H, 
7.  28.  And  that  fo  agrees  Pafch.  5  £.  4.  Brief  fol.  i.  &  L^ng  5  to 
fol.  45.  For  upon  ^plaimer  in  jvrjt  where  a  man  Jhall  not  recover 
damages^  idaz  judgment  Jhall  he  that  the  demandant  Jhall  take  nothing 
by  his  writj  but  the  judges  were  in  a  contrary  opinion  there  if  the 
demandant  might  enter  upon  him  to  whom  the  tenant  diiclaiming 
niade  alienation  pending  tne  writ,  qiiaere, 

<.  Upon  the  difclaimer  the  judgment  is,  fA^/ /i^^wnV^tf/Ztfitf/if,  Thcjudg^ 
ana  no  judgment  is  given  for  the  demandant.     Br.  Diiclaimer,  pi.  mencupon 

17.  cites  30  H.  6.  25,  difclaiiner 

'  ismmoreaut 

ibat  the  dtmandatit /hall  take  notbing  hy  bis  tvn'/,  which  is  ill  effeft  that  the  writ  fliaU  abate*    fir.  DlC* 
daimer  pi.  24*  cites  4.  £.  4.  38.    Per  Needhani  J. 

6.  If  ten^^nt  in  tail  difcontipues  and  die,  and  the  iflue  brings  a 

formedon  againft  the  dtfcontinuee^^  who  pleads  non-tenure  and  utterfy 

difclaims  the  tenancy,  judgment  (hall  be  that  the  tenant  be  fine 

dte,  and  the  demandant  may  enter  notwithftanding  the  difconti- 

nuance.    Litt.  S.  69;. 

For  more  of  Difclaimer  in  general,  fee  U^U&SftttXUtiU 

and  other  proper  Titles. 


jBDifcoittinnaincef 
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SDittontinumtee* 


•ADSrcon.  ^ 

tinuance  of 

eftates  in 

lands  or  te«    ' 

tiements  if 

^roperiyia 

ftand^g>^  (A)  "  What  ASl  or  Thing  will  make  a  Difcon^iau-* 

Venation  _     _  * 

madeoriaf-  allw« 

f ered  by  r«- 

fyafiy  that  [  I,  T  F  a  tenant  in  tail  of  a  copyhold  (admitting  there  may  be  ai^ 
hfeifid  in  J[*  eftate  tail  thereof)  furrenders  the  copyhold  to  certain  nfes^ 

^^'ibe  ^^*  ^^*  '^  "^  difcontinuance,     Mich.  15  Jac.  B,  R.  between  Lee 

Tifus  in  tail,  and  Browne,  upon  evidence  at  the  bar  the  court  feerned  to  incline 

or  the  heirs  fo,  and  admitted  it  in  their  chsyge  to  the  jury  ;  bi|t  they  iaid  it  had 

?o«rof  been  a  great  queftion.  ] 

thofe  in  reTerfion  or  remainder,  are  driven  to  their  aSlm  and  cannot  inter,    Co.  Lit.  325.3. 

It  is  an  alienation  ef  the  poJfel/ioWf  where  the  right  of  affion  is  left  in  a^ber  ;  and  it  be^an  in  th« 
cafe  of  the  huibands  alienations  of  their  wives  lands.  By  the  ciril  law  the  fittber  gave  the  dos» 
which  was  the  eftate  of  the  wife  given  on  the  marriage ;  and  if  it  coniiftcd  of  matters  movo« 
able  the  hufbaod  had  the  poffeiHony  but  was  bound  to  reftitution  at  his  death,  and  even  an  ac- 
tion was  allowed  to  the  wife  in  caffc  the  hufband  fell  to  decay,  to  recover  during  his  life.  If  it 
cooiiiled  *  of  things  immoveable,  the  huftand  CQuld  not  alien  without  the  confent  of  his  wife  bgr 
the  Julian  law  s  and  by  Juft'mian's  reformation  he  could  not  alien  though  with  her  confeat. 
Conftante  matriroonio  rei  dotalis  doipinium  civile  penes  maritum  eft,  naturale  penes  uxorem* 
Gitb.  Treat,  of  Ten.  99.  cites  Dig.  li.  23.  tit.  s.  De  jure  dotiimi.    Ibid.  tit.  5.  de  feudodotali. 

See  tir.  Copyhold  (G.  e)  pi.  |.  I^ee  v«  Browne  and  tlie  qotes  there. 

t*Si4]  I 

I  2.  Put  hy  the  cuftom  fuch  ffurrender  may  be  a  dilcontinuance, 

•  Mich,  15  Ja.  B.  R.  oetween  Lee  and  Browne^  upon  evidence  at 

the  bar,  the  court  direded  the  jury  to  enquire  whether  there  waa 

fuch  cuftom*  ] 

Mo.  596.  [3,  If  a  baron  feifed  of  a  copyhold  in  the  right  6f  his  wtfe^  fur* 

fock'v  DibI  ^'^^^  ^^  ^«  ^*^  ^fi  if  another  in  fee^  who  is  admitted  accordingly, 

ley.Pafch.*  this  is  not  any  discontinuance  to  the  feme.  Co.  4.  Bullock  v.  Dab* 

3  5  Eliz.       ley  23.  adj  udged*  ] 

&•  v^.  au~ 

judged  by  all  the  juftices,  that  it  was  no  difcontimiance^  hecaufe  no  livery  was  made  of  fuch 
eft^e,  nor  can  a  warranty  be  annexed  to  ir,  for  the  benefit  whereof  a  difcontinuance  is  admitted  1 
and  Brook  cited  S.  P.  adjudged  accordingly.  Mich.  32  and  33  Eliz.  Rot.  937.  in  C.  B«  in  cafe  oi 
PoxLEY  V.  CosKN.  Poph.  3S.  Bullock  V.  Dibler.  S.  C.  adjudged  that  it  is  not  any  difconti* 

nuance.  Co.  Comp.  Cop.  59.  f.  49.  S.  P.  becaufe  it  is  a  collateral  quality,  and  not  inddenc. 
Cro.  J.  X05.  pi.  44.  Mich.  3  Jar.  B.  R.  in  cafe  of  Collins  v.  Canke.  S.  P.  and  Walmfley  heM 
that  it  was  a  difcontinuance,  notwichftanding  the  cafe  in  4  Rep*  23.  a.  and  notwithftanding  a  cafe 
cited  to  be  adjudged  Hill,  i  Jap.  Rot.  634.  B.  R.  that  fuch  a  furrender  by  tenant  in  tail  made  not 
any  difconCiouance ;  and  in  this  cafe  no  judgment  was  given,  but  they  pleaded  De  novo.  > 

S.  P.  by  Wray  accordingly.  Le.  95.  pl«  124.  HilL  30.  Eliz.  B.  R.  and  fays  that  fo  it  was  holden  in 
the  ferjeaot's  cafe  when  Audley,  afterwards  Lord  Chancellor  of  England,  was  made  a  feijeant. 

[  4*  A  livery  in  law  will  not  make  a  difcontinuance.  ] 
Br.  Forme.       [  5.  An  exchange  will  not  make  a  difcontinuance*  } 

don,  pi.  40. 

cites  14  H.  6»  3.  and  Brook  fays  it  is  00  difcontinuance* 

X  [6.4 
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lt.,Js  If  tenant  in  tail  exchanges  with  another,  that  is  not  any 
difcbntinuance,  for  his  ifftu  may  enter*  9  £•  4.  22.  1 3  £•  4.  3. 
Perkins  S.  294,  295.  J 

7.  Grant  of  reuerfion  or  advowfon  by  tenant  fir  term  of  life  is 
HQ  difcontinuance,  but  only  a  gr^t  which  expires  by  his  death,  and 
the  other  who  has  right  may  eqter  or  prefent,  without  being  put  to 
their  a^dion.'   Quod  nota.     Br.  Grants,  pi.  72.  cites  23  AfT.  8, 

8.  Confirmation  with  warranty  made  by  the  heir  in  .tail  to  a  te* 
pant  for  life,  habendum  to  him  in  tail  mall  take  away  the  entry  of 
bis  iflue,  and  the  reafpn  feems  to  be  becaufe  the  warranty  makes 
^  difcontinuance.  Br.  Difcontinuance  de  Fofieflion,  pi.  i,  cites  3 
H*  4*  9* 

9.  If  tenant  in  tail  {r^eoffthe  donor  in  fee^  this  is  no  difcontinu-^ 
ance,  but  the  iffue  in  tail  may  enter,  for  he  is  not  difcontinued  bu( 
>^here  the  reverfio^i  is  difcontinued,  but  here  the  reverfion  is  not  dif^ 
^antinuedy  for  the  alienation  is  made  to  him  wbq  had  the  fee,  and  by 
this  alienation  the  donor  gains  nofee^  fpr  if  fo  he  ihall  have  twofee-fm^ 
pies  in  one  land,  ^hich  cannot  oe,  for  the  fee  fimple  which  he  had 
before  remained  always  in  him,  by  which  he  cannot  have  a  new 
feerflmple,  and  fo  this  eftate  is  not  in  law  but  for  life  of  the 
tenant  in  tail.    Br,  Pifcontinuanc^^  de  PoiTeiEon,  pi.  24.  cites  9 

£.4-24. 

10.  Tenant  for  life  and  remainder  in  fee  of  copyhold  land  within 

eige  furrendered  to  the  ufe  of  B.  B.  is  admitted  tenant  for  life  an4 
remainder  man  dies.  The  heir  of  remainder-man  is  admitted,  and 
enters  into  the  land,  and  good.  Le.  95.  pi.  124,  Hill.  30  £liz. 
B.  R.  Knight  V.  Footman. 

11.  Difcontinuance  is  when  he  that  has  an  ejlat^  tail  orfee-ftmplf 
in  another's  right,  as  the  hufband  in  right  of  his  wife,  a  dean  fote  ^ 
feifed  in  the  right  of  his  deanry,  dean  and  chapter,  guardian  and  [  5  ^  5  J 
chaplains,  as  alfo  mayor  and  commonalty  of  lands  in  the  right  of 

their  corporation,  makes  a  larger  ejlati  of  the  land  than  be  may, 
as  by  fine  or  feoffment  for  the  life  of  the  lelTee  in  tail  or  in  fee, 
which  is  called  a  difcontinuance.  Fin.  Law.  8vo.  190. 
■  12.  Grant  of  a  rent^  reUafe  or  confirmation  to  a  tenant  for  years  hi 
fee  makes  no  difcontinuance,  for  they  pafs  no  greater  eftate  without 
livery  than  the  grantor  had.    ^Finch's  Law.  8vo.  190. 

13.  Warranty  of  an  efiate  of  inheritance  or  for  life  defcending  upon  *  Co.  Litt. 
him  which  ought  to  takefuch  eflate^  makes  a  difcontinuance  * ;  as  if  ^u^i'^i^®'^ 
tenant  in  tail  of  an  advowfon  in  grofs  fuffer  an  ufurpation  by  fix  becaufe  it* 
months,  the  releafe  of  a  collateral  anceftor  with  warranty  is  a  dif-  takes  away 
continuance.    Finch's  Law.  8vo.  193.  thetntrv 

'**  of  him  that 

right  has  as  a  diibootinu^nca. 

14.  So  it  feems  of  a  collateral  anceftor's  releafe  with  warranty  to 
the  grantee  in  fee  of  a  rent  or  an  advowfon  in  grois  by  tenant  in 
tail.     Ibid. 

15.  But  if  tenant  in  tail  of  an  advowfon  in  grofs  grant  it  in  fee, 
with  warranty,  this  is  no  difcpntinuaace,  but  at  the  pleafure  of  the 

liTue.    Fincfa'sX^w*  X93« 

i6.  An 
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i6.  An  aSl  may  be  a  difcontinuance  nowydfidnct  a  diTcontinuancQ 
by  matter  ex  poft  faSfo,  As  if  tenant  in  tail  infeoff  him  in  re-» 
verlion  and  a  ftranger,  and  reverfioner  furvives,  it  is  no  difcontinu- 
ance. So  if  baron  and  feme  make  a  leafe  for  life  by  deed  of  lands 
of  the  feme,  if  the  feme  after  the  death  of  the  bumand  agrees,  it 
is  no  difcontinuance ;  but  if  (he  difagrees,  it  is  a  di(continuance. 
Per  Crolce  J.  Cro.  C.  406.  pi.  4.  Pafch,  1 1  Car.  B«  R,  in  cafe  of 
Baker  v.  Hacking, 


(A.  2)  What  Aa  or  Thing  is.  In  Refpe<ft  of  the 
Perfons  making  it.  A»d  what  Pcrfons  may 
make  it. 

|.  TRICAR  of  a  church  may  make  a  difcontinuance  by  leaje  for 
^  term  of  hfe.  Qugere  inde,  for  a  parfin  cann&t  make  a  dit 
continuance,  for  the  fee-fintple  is  an  abeyance.  Br.  Difcondnu* 
ance  de  PofTeffion,  pi.  31.  cites  9  £.  3.  8.  &  Fitzh.  Juris  utntm) 
pi.  18. 

2,  Tenant  in  tail  of  the  gift  of  (he  iingy  the  reverjion  to  the  Hn^y 
made  feoffment  in  fee  and  re-tooi  to  him  and  his  feme^  and  died^  aix] 
the  imie  was  within  age,  and  the  Jibing  feifed  him  and  oufled  the  feme 
and  made  her  to  anfwer  the  liTues  and  profits  of  two  parts  and  en- 
dowed her  of  the  third  part,  becaufe  the  feoffment  is  now  void  ;  fbi: 
where  the  reverfion  is  in  the  king  the  tenant  in  tail  cannot  difconti«- 
/  lyie.     Br,  Taile  &  Dones,  pi.  41*  cites  40  AiT.  36. 

'  3.  t,and  is  given  to  twoj  and  to  the  heirs  of  one  Vihojoin  in  a  leafi 
.  for  term  for  life  to  y.  N,  it  is  no  difcontinuance,  nor  forfeiture  bjr 
him  who  had  not  but  for  term  of  life,  becaufe  the  other  who  had 
the  fee  joined  in  the  leale  with  him,  and  there  is  no  new  reverfion 
gained.  Br.  Difcont.  de  PofTeffion,  pi.  33.  cites  2  H.  5.  7.  &  Fitzh. 
Wafl.  54. 

4.  If  exchange  be  of  lands-tailed  or  by  baron  and  feme  of  the  land 
of  hisfeme^  this  no  difcontinuance.  Br.  Efchange,  pU  5.  per  Choke^ 
Danby,  and  Needham,  cites  9  £.  4.  i^,  20. 
r  r  1 6  1  5«  if  tenant  for  life^  and  he  in  remainder  in  tail  join  in  a  feoffinenty 
this  is  no  difcontinuance,  for  it  is  the  livery  of  the  tenant  for  life  and 
the  grant  of  him  in  reverfion^  and  grant  without  warranty  is  no  dif- 
continuance. Bn  Difcont.  de  PofTeffion,  pi.  38,  cites  13  H.  7.  14, 
And  fo  it  6.  If  land  is  given  in  tail  ta  the  king^  and  after  the  king  by  his  pa- 

wcis  deter-  /^„^  /^<7/Jj  it  for  yearSy  or  for  life^  and  has  ijfue  and  diesy  the  patent  is 
2^M!irin^  void  for  it  is  no  difcontinuance  j  for  grant  without  livery  does  not 
Ld.  Bark-  make  any  difcontinuance  j  fo  if  he  had  granted  it  in  fee,  this  is  no 
ley's  cafe,  difcontinuance  ;  and  fo  fee  that  the  iing  may  be  tenant  in  tail\  for 
when  a  man  gives  to  die  king  in  tail,  the  king  cannot  have  greater 
eflate  than  the  donor  will  depart  with  to  him.  Br.  Tail  &  Dones, 
&c.  pi.  39.  cites  38  H.  8. 

7.  hfole  body  politick  that  has  the  abfolute  right  in  tfaem,  as  an 
abbot^  hijhop^  ajid  the  like^  may  make  a  difcontinuaQce^  but  a  cor- 

poratioci 


Ibid. 
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B ration  aggregate  of  many  as  dean  and  chapter,  warden  and  chap^^ 
ns,  maftef  and  fellows,  mayor  and  commonalty,  &c.  cannot  make 
any  difcontinuance ;  for  if  they  joift^he  grant  is  goed ;  and  if  the 
\lean,  warden  lor  mayor  make  it  alone,  where  the  body  is  aggregate 
of  many,  it  is  void,  and  works  a  difTeifin.  Co.  325.  b. 

8.  But  by  tbeji^itute  of  i  Eli%,  and  13  EUz.  cap.  10.  and  I  Jac. 
€ap.  3.  bijhops  and  all  other  eccleflaiHcal  perfons  arc  difabledto  alien 
or  difcontinue  any  of  their  ecclefiaftical  livings,  as  by  t&e  iame  afts 
does  appear.  Co.  Litt.  325.  b. 


(B)     What  Conveyance  will  make  a  Difcontinu- 
ance. 

f  I.  T  F  tenant  In  tail  levies  a  fine  fur  conufance  de  droit  tantum^ 
^  this  is  not  any  difcontinuance  till  execution ;  for  if  he  dies 
Wfore  execution,  the  iflue  may  enter.     36  AfT.  8.  ] 

[  a.  If  ^  gift  be  made  td  baron  and  feme^  and  the  heirs  of  the  body 
fftbe  bar^nj  the  remainder  to  A.  intaily  the  remainder  to  B.  in  tail^ 
the  remainder  to  D.  in  tailj  the  remainder  to  the  right  heirs  ofthi 
haron^  and  the  baron  and  feme  and  R,  join  in  a  feoffment  and  afier 
in  afinttothefeoffet^  ihis  is  a  difcontinuance  of  the  remainders,  fa 
4faat  A.  cannot  «nter  upon  the  deat^^  of  the  baron  viridiout  iflue,  be« 
caufe  the  baron  was  (et(ed  by  force  of  the  tail ;  and  the  joining  of 
the  feme  and  him  in  the  mediate  remainder  in  the  feoffment,  and 
fine  does  not  alter  the-  cale  at  the  common  law,  but  it  enures  as 
cheir  (*)  confirmation  and  fo  operates,  that  it  is  not  any  difcdnti- 
;ince  widiin  the  ilatute  of  32  H.  8.  but  alawful  bar.  Mich.  9  Car.  *Fo  1;^. 
JB*  R.  between  King  and  Edwards,  adjudged  upon  a  fpecial  ver-»  <  ■  '-yi^J 
<ii£l  per  Curiam,  praeter  Jones,  who  doubted  whether  the  baron 
was  feifed  by  force  of  the  tail,  but  agreed  with  the  court  in  the 
xeft.] 

[3.  If  Acre  be  tenant  in  tail,  the  remainder  to  his  right  heirSy  *S.c.  cited 
imi  he  mates  a  feoffment  infee^  this  is  a  difcontinuance,  though  he  c^^l^^^' 
that  made  the  feoffment  had  the  fee  in  him.     *  13  H.  7.  22.  b.  ad->  405.  in 
mitted.  Pafch.  11  Car.  B.  R.  in  the  cafe  between  Baker  and  Hack*  cafe  of  Ba- 
ing,  agreed  per  totam  Curiam,  ]  J^-^-Hac- 

[  4.  JSdonei  in  tail  and  donor  join  in  a  leafe  for  life  by  deed^  ^^"^  at         1 
ferving  afmall  renty  this  a  difcontinuance  prefently,  fo  that  the  donor      L  5  ^  7  J 
cannot  devife  his  reverfion  during  the  life  of  the  lefTee,  becaufe  it  is  Cro.c.  587. 
a  rule  of  law,diat  when  tenant  in  tail  makes  a  *  feoffment  or  leafe  for  pli9-Mi=h. 
lifey  the  lelTor  being  feifed  by  force  of  the  taily  that  this  (hall  be  a  dif-  B°R.1h« 
condnuance,  and  this  is  a  leafe  of  the  donee  during  his  life  3  P.  1 1   s.  c.  ana 
Car.  B.  R.  between  Baker  and  Hacking,  adjudged  upon  a  (beclal  ^>okcj. 
VcrdiA  by  Brampfton,  Jones,  and  Barkley,  againft  the  opinion  of  Jj'^l^nljr 
Croke,  who  held  it  fhould  not  be  a  difcontinuance  till  the  death  of  any'difcon- 
the  donee,  and  conditionally  that  he  died  during  the  life  of  the  lelTee,  timiancc 
and  fo  by  confequence  the  donor  may  in  the  mean  time  difpofe  of  ^^^^  ^f^ 
his  reverfion,  inafmuch  as  the  intent  of  the  parties  was  fo  \  but  caufc^ihc  " 

tota 
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leverfion  fot^  Curi^  agauift  him,  and  tliat  rather  it  {hall  be  confbued  t# 
Ihl" tl^*  be  prefent  difcontinuancc,  to  be  altered  upon  the  death  of  the 
in  tail         leiTce  and  donee  without  ilTue.     Intratur  HilL     8  Car.  B.  Vi^ 

and  it  is        Rot.  346,  J 
quafi  a 

confirmation  of  the  leafe  during  the  life  of  tenant  In  tail|  and  during  th«  time  that  be  haa  ifToey 
but  after  hit  deatti  without  ifliieit  is  the  leafe  of  him  in  ttie  reverfion  afid  during  the  life  of  kfl«9 
it  is  a  difcontlnuance  quoa^  the  tenant  in  tail  and  bis  iffue ;  but  not  fo  as  to  the  rtverfioo  for 
that  remains  as  it  was ;  and  Richard fon  inclined  to  this  opinion,  but  Berkley  doubted  ;  et  adjor-' 
natur.  '  -But  Ibid.  404,  pL  5.  Pafch.  xi  Car.  B.  R.  S.  C.  refolved  by  all  the  jufti^cs  cootn 

Croke  thit  the  lea/e  for  life  is  only  the  leafe  of  the  tenant  in  tail  during  his  life  and  the  life  of  the 
leflee»  and  then  it  is  a  difcontinuaace  and  the  reverfion  taken  from  him  in  the  reverfion  is  dif« 
placed,  and  this  being  a  lente  foi-  life  of  the  lefiee  the  livery  is  only  made  by  the  tenant  in  tail,  be 
only  having  power  of  the  freehold  and  the  immediate  poflefllon  and  iokeriunce  ;  and  fo  the  t^ 
fiant  in  tail  has  gained  a  new  fee  cxpeAant  upon  the  eftatefor  life,  and  it  is  a  prefent  difcontino- 
ancet  and  it  cannot  be  a  leafe  for  the  life  of  tenant  in  tail  and  after  his  death  without  iffoey  a 
leafe  for  life  of  him  in  the  reverfion. •*-^<-**Hutt  ia6.  Baker  v.  Hacking.  S.  C>  adjudged  by  ally 
prxter  Croke  that  it  was  a  difcontinuance  and  not  the  leafe  of  him  in  reverfion  but  his  confinna* 
tion.'  '  JO'  35^*  S.  C.  adjudged  accordingly  by  &ree  jufkices  but  JonOfi e  coctra.  ■  ■!  S  C. 
cited  per  Cur.  8id.  83.  Trin.  14  Car.  a.  B.  R.  ^ 

See  tit.  [  5«  If  a  hijhopfeifid  in  fee  rf  a  manor  maka  a  Utphr  Ufi  ^ 

S™^s5c?  1f^^^^^  ^f^^^  ^mejnes^  not  warranted  by  tbeftatnte  of  I  Eliz.  of  bi- 

^*  ^*  *  '    ihops,  yet  diis  is  not  any  difcojitinuance,  but  the  rererfioii  thereof 

continues  parcel  of  the  manor.  Pafch.  ii  Car*  B*  R.  between 

Waiter  and  Jackfon,  adjudg^  in  a  writ  of  error  upon  a  judgment 

in  Banco  i  and-Juftice  Berkley  laid,  that  it  was  fo  adjudged  in  B. 

•    in  the  iame  term  \  and  now  the  judgment  was  affirmed  per  Cuiiaoiy 

icilicet,  that  the  reverfion  of  this  parcel  fliall  pafii  with  die  atCDOi* 

ment  of  the  firft  leflee  by  the  grant  of  the  manor.  ] 

See  tic.  t  ^*  [^'^^J  ^^  tenant  in  tail  rf  a  manor  mates  a  leaji  for  Rftj  not 

Grants  (Y)  Warranted  by  32  H.  8.  of  part  of  the  demeihes,  this  is  a  difconti- 

pl.  6.  s.  c.    nuance  of  this  parcel,  and  makes  it  to  be  not  parcel  of  the  manor^ 

nor  fliali  pafs   by  the  grant  of  the  manor  with  the  attornment 

ot  the  leiTee ;  in  the  cafe  of  Walter  and  Jackibnjit  was  £ud  by  Berk* 

ly,  that  it  was  fo  agreed  in  die  (aid  cafe  in  Banco*  1 

7.  Laind  was  given  to  A.  and  E.  bis  wife  and  to  the  heirs  of  tie 
body  of  A.  who  had  iffue  J,  and  diedy  and  y,  granted  the  revetfon 
over  infeoy  £.  attorned,  and  J.  had  tjfiie  and  died^  and  after  E.  aiod% 
the  grantee  entered,  and  the  ifliie  oufted  him,  and  the  entrr  of  the 
iiTue  is  lawful^^  becaufe  the  grant  eUd  yet  take  effect  in  the  lift  efjm 
who  died  before  the  tenant  for  life*    Br*  Entre  Cong.  pL  71*  cites 

34Afl;4- 

8.  Note  for  law  by  award,  that  where  a  leafe  is  made  to  baron  am 

feme  for  term  (flife^  die  remainder  to  A.  in  tally  A.  releafed'all  hit 
right  to  the  baron  and  feme  by  deed  without  warranty  j  and  died;  the 
haron  aliened^  the  ijfuein  tail  enter edy  and  his  entry  adjudged  lawfiil; 
for  where  he  releafes  as  above  without  warran^  nothipg  pailes  but 
his  eftate  for  term  of  life,  and  no  inheritance.  Brooke  lays.  And 
from  hence  it  feems,  that  if  there  had  been  any  warranty  that  this 
r  C 1 8  3  had  been  a  difcontinuance*  Br.  Difcondnuance  de  Poikffion,  pL 
17.  cites  43  AS.  17.  and  concordat  with  this  cafe  the  £une  jrear^ 
fcl.  45- 

9.  And  where  tenant  for  life  is,  the  remainder  over  in  tally  the 
remainder  over  in  tail  and  the  tenant  for  life  aliens  to  another  for  life^ 
the  remainder  in  tail,  the  fe^ond  tenant  for  life  diedy  he  in  remainder 

entered^ 
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t^terei^  the  entry  of  him  in  tbifirft  remainder  is  Unvful  ufmbhn^  Bn 
Difcontmuance  de  Pofleffioii)  pK  tj*  cites  43  Ail.  17. 

10«  A.  fine  levied  to  one  who  is  in  poffiffkn  before^  U>  that  it  cannot 
otherwife  be  executed,  is  no  difcontinuance,  but  fome  e  contra ; 
but  it  was  agreed  that  a  feoiFment  ot fine  fur  cogntdance  de  droit  come 
ceoy  &c«  are  difcontinuances,  for  they  are  executed  in  themfelves  and 
are  a  tranfmutation  of  the  pofleffion  \  contrary  of  a  fine  cognufanct 
de  droit  tantum  or  fine  de  grant  and  render*  Br.  Difcontinuance 
of  Pofleffion,  pi.  2.  cites  8  H.  4.  7. 

11.  Where  tenant  in  tail  Itafes  for  life  and  after  rekafes  all  bis 
right  to  the  tenant  for  life  and  his  heirsy  diis  is  a  difcontinuance  in 
fee.    Br.  Difcont.de  Fofl*.  pi.  3.  cites  21  H.  6.  52.  &  43.  AIT. 

12.  Contra  where  tenant  in  tail  leafes  for  years  or  for  his  own  life 
and  makes  fuch  releafe,  this  is  ho  difcontinuance ;  for  the  grantf 
releafej  nor  confirmation  of  the  tenant  in  tail  cannot  be  a  difcontinu- 
ance but  where  the  tenant  in  tail  at  the  time  of  the  mating  it  isfeifed 
affeefimple  by  fome  particular  or  other  Jucb  means.  Ibid,  per  Lit- 
tieton. 

13.  But  where  tenant  in  tail  leafes  for  life  remainder  over  infee^  This  Um, 
dits  is  a  clear  difcontinuance  ift  fee,  for  aU  goes  by  one  and  the  fame  a^folote 
livery ;  per  Littleton  &  hoc  concordatur  pro  lege.    Ibid.  ^!j^'au  ^ 

though  the  remainder  be  nut  executed  in  the  life  of  tenant  in  tail,  becaufe  all  is  one  eflate  and 
pafies  by  oile  liTery.  And  fo'note  a  dlverfity  hefween  a  grt^t  of  a  rtverjum  and  a  limtathn  of  a  rc- 
wiaindkr.     Co.  IaIU  333*  6. 

14.  ^;2^  per  Markham,  tenant  in  tail  has  ijfue  two  fons  and  diesy 
the  eldeji  enters  and  gives  in  tale  to  baron  anafeme^  uie  baron  diesy 
-mi  feme  is  tenant  in  tail  after  pojfihility  of  ilme  extinft ;  die  eldejl 

fon  dies  without  iffue^  and  the  reverfion  defcends  to  Xh^younge/ly  who 
rekafes  to  the  feme  all  his  righty  &c.  and  has  iffue  and  dies ;  the 

feme  dieSy  and  the  brother  of  the  feme  enters  5  the  entry  of  the  ifliic 
of  the  youngeft  (on  is  tolled.  Quaere  \  for  be  who  releafed  was  never 

feifed  ^  force  of  the  tail.     Ibid. 

15.  Exchange  v&  no  difcontinuance,  for  there  is  no  livery  \  per  Where  the 
Danby,  Needham,  and  Chocke,  and  the  heir  or  feme  may  enter,  thing  does 
Br.  Difcont.  de  PolT.  pi.  5.  cites  9  E.  4.  22.  S^^d 

tenements>  yet  if  to  the  conveyance  of  the  freehold  or  inheritanib  no  livery  of  feifin  is  requifite,  it 
works  no  difcontinuance  ;  as  if  tenant  in  tail  exchange  Kinds,  &c.  or  if  the  king,  being  tenant 
in  tail,  grant  by  his  letters  patents  the  lands  in  feei  there  is  no  difcontinuance  wrought.  Co. 
LICL  33a.  b. 

lb.  So  upon  a  devife  by  tenant  in  tail,  or  a  man  feifed  in  jure  J^deyifnU 
«oris.     Br.  Difcont.  de  Poff.  pi.  5.  cites  9  £.  4.  22.  [In^ncT 

Br.  Exchange,  pi.  5.  per  Choke,  Danby,  and  Needham* 

If  a  man  be  feifed  in  tail  of  lands  devifable  by  teftament,  ^c.  and  he  dcvifes  this  to  another  ia 

fee  and  dies,  and  the  other  enters,  &c.  this  is  no  difcontinuance  ;  for  that  no  difcontinuance  was 

made  in  the  life  of  the  tenant  in  tail,  &c.    Litt.  S.  624.— — «— 'No  difcontinuance  can  be  made  by 

tenant  in  tail,  but  fuch  as  is  made  and  takes  eStGt  in  his  life  time.    Co.  Litt.  334.  b. 

17.  If  tenant  for  life  and  he  in  remainder  in  tail  join  in  afeoffmenty 
this  is  no  difcontinuance,  for  it  is  the  livery  of  the  tenant  for  lifey 
and  the  grant  of  him  in  reverfion^  2a\i  grant  without  warranty  is  no  [5191 
difcontinuance.    Br.  Difcont.  de  PoiT.  pi.  38.  cites  13  H.  7.  14. 

18.  Grant 


$19  j^fcontfttuanei; 

I 

18«  Clrant  without  Rvfty  will  not  make  a  difcontiiiuancei  ryot 
fhall  it  bind>  but  during  the  life  pf  the  ^rantorj  and  the  lame  law 
rf  fuch  grant  in  fee«  Br^  Difcont.  de  PoiL  pL  35.  cites  }£( 
rl«  8*  • 

ig.  A.  has  ifTue  a  Ton  and  a  daughter,  and  conveys  land  in  truft 
for  his  fon  and  his  wife  and  the  heirs  of  their  bodies  lawfully  be- 
gotten, and  for  default  of  iflue  to  the  ufe  of  the  daughter  and  her 
hufband,  znito  the  hein  of  the  body  of  the  daughter  lawfully  begot« 
ten,  and  after  to  the  ufe  of  A.  ^nd  his  heirs  for  ever.  The  fon 
died  without  ifTue.  A «  died.  The  daughter  had  ilTue  B«byher 
then  hufband;  the  hufband  died;  the  oaughter  married  a  fecond 
hufband  and  the/.  levy  a  fine,  by  which  they  grant  and  render  a 
rent  of  20 1.  per  annum  to  C.  and  D.  for  their  lives.  This  grant 
and  render  is* out  of  the  ftatute  of  32  H.  8.  36.  of  fines,  and  binds 
not  the  ifTue  in  tail.     Kelw.  210.  a.  b.  Mich.  3  &  4  £liz. 

20.  A.  tenant  in  tally  remainder  in  fee  to  his  fiflers,  being  his 
heirs  at  the  common  law,  by  deed  indented  though  the  words  wen 
in  the  form  of  a  deed-poll^  did  give^  grants  and  confirm  for  a  certain 
piece  y  money y  ^c.  to  W.  R.  and  his  heirsy  without  the  words  bar-^ 
gain  andfeU^  habendum  to  the  (aid  W.  R.  with  warranty^  &c.  againfi 
A.  and  his  heirsj  and  a  letter  of  attorney  to  mate  livery  and  feifin  ; 
this  deed  was  enrolled  within  a  month  after  it  was  executed,  and  about 
four  months  afterwards  the  attorney  made  livery  and  feifin ;  J.  died 
without  ijjliie\  the  fiflers  entered^  and  W.  R.  the  lelTee  re-^entered, 
and  thereupon  thev  brought  trefpafs,  and  the  whde  court  held  for 
the  plaintiff;  for  here  is  not  any  difcontinuance,  becaufe  the  con- 

-  veyance  was  by  bargain  and  fale,  and  not  by  feoffment,  and  die  li- 
very comes  too  late  after  the  inroUment,  and  then  the  warrtmty 
fhall  not  hurt  them ;  and  though  in  the  deed  there  are  dot  any 
words  of  indenture,  and  though  the  words  are  in  the  firft  perfbn, 
yet  the  parchment  being  indented  and  both  the  parties  having  put 
their  feals  to  it,  it  is  fufficient,  and  the  words,  give,  grant,  agree  and 
confirm  for  money,  if  the  deed  fhould  be  duly  inroUed,  £e  lands 
(haU  pafs  both  by  the  flatute  of  ufes  and  by  the  flatute  of  inroU- 
ments  as  well  as  upon  the  words  bargain  and  fell.  3  Le.  1 6.  pL  39* 
Mich.  14  EJiz.  B.  R.  Anon. 

21.  Tenant  in  tail  made  a  leafe  for  the  life  ofleffce^  according  to 
thejlatute  of  32  H.  8.  The  fame  was  held  not  to  oe  a  difcondnu- 
ance.  4  Le.  191.  pi.  301.  Hill.  19  £liz.  B.  R.  Vernon  r, 
Staveley. 

A  deed  in-        22.  TTenant  in  toV  makes  a  bargain  and  [ale  and  makes  livery^ 

by  tenanr^*  <7«^/  Within  fix  months  inrolls  it  \  this  is  adjudged  a  difcontinuance^ 

in  tail  ^nd  yet  the  bargain  and  fale  is  not  any  difcontinuance;  per  Ander- 

makes  no  fon  Ch.  J.  Goldfb.  25.  pU  6-  Trin.  28  Eliz.  cites  Plowd.C« 

difcontinu-  Bracebridge's  cafe. 

ance  ;  per  o 

3rown  J.  Mo.  z%»  pi.  90. 

23.  A.  tenant  for  life,  remainder  in  tail  to  Q.  remainder  to  A« 
in  fee,  A.  and  B.  makes  a  leafe  for  three  lives  by  indenture.  A. 
dies.     B.  grants  the  reveifion  to  C.  in  fee  to  the  ufe  of  his  lafl  willi 

and 
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and  after  devifed  the  reverfion  for  years  and  dies;  the  tliree  lives 
die ',  devifee  for  years  enters ;  the  heir  of  the  body  of  B.  oufts 
him;  adjudged  that  the  leafe  for  three  lives  was  no  difcontinu- 
ance.  Cro.  £•  56.  pL  4.  Pafch.  29  Eliz.  B.  R.  Trevilian  v* 
I^ane. 

24.  In  trefpafs,  the  defendant  pleaded,  that  A.  N.  his  anceftor  There- 
was  feifed,  and  died  feifed,  and  that  the  lands  defcended  to  him  as  ^^^  ^^ 
fon  and  heir  ^   the  plaintiff  replied,  that  long  before  A.  N.  any  th7court^^ 
thing  had*  in  the  land,  y»  S,  was  feifed  in  fee^  and  enfeoffed  four  per-  gave  no 
fons  to  the  ufe  ofhimfelL  and  his  wife  for  ///>,  and  after  to  the  ufe  ^f  "^^o"  for 


W.  his  fon  for  life,  and  after,  tha.t  they  Jball  he  Jeifed  ut  in  eorum  ment,  and 

priftino  Jtatu,  on  condition  they /hall  receive  the  profits,  andtay  to  B.  therefore 

w^e  ofW.  10  A  during  her  life,  and  afier  to  the  ufe  0/  the  heirs  «"^'««*» 

males  of  W.  Baron  and  feme  died*  IV,  entered  and  infeoffed  A.  N,  and  ibul!^' 

tiud;  and  afterwards  tie  wife  of^.  died.    The  court  held  that  the  ^f  r  20I 

feoiFment   was   no  difconti  nuance,  nor  barred  the  entry  of  the  ^-^      •* 
heir,     Cro.  E.  277.  pi.  10.  Pafch.  35  Eliz,  B.  R.    Mafon.  v. 
Nevil. 

25.  If  tenant  in  tail  leafes  for  years,  and  after  makts  feoffment  I>-  3^3«  «• 
with  livery  by  attorneys  to  which  tenant  for  vears  afTented  it  is  pVi*" 

a  difcontinuance*    And.  130.  Mich.   27  &  28  Eliz.    Darrcl  v.  eUz.  s.*P. 
Stukely. 

26.  A,  feme  tenant  for  life  marries  him  in  remainder  in  tail,  and  s.C.  citeA 
then  they  levy  a  fine,  this  does  not  difcontinue  the  tail.  Cro.  E.  827.  per  Cur. 
j>l.  32.  PWch.  41  Eliz.  C.  B.     Peck  v.  Channel.  ^^r- 38. 

13  Car.  2.  B.  R* 

27.  If  tenant  in  tail  o£  rent  grants  it  with  warranty,  this  is  no  ^*"'  ^^^« 
ilifcontinuance^  although  that  alTets  defcend ;  but  a  diftrefs  may  be  g^p[  '^^ 
taken  for  the  rent.     But  \{  tl  formedon  in  the  defcender  be  brought, * 

he  fli&ll  b^  barred.     3  Rep.  85.  a.  Pafch.  44  Eliz.  in  the  cafe  of 
fines. 


Rever- 
or  re* 
mainder  or 


28.  Kfine  or  feoffment  for  the  life  of  the  leffee  in  tail  or  in  fee  is  a  *  R< 
difcontinuance ;  but  a  grant  (*  of  a  rent)  reieafe  or  confirmation  (to  a  Jjj!^"^^ 
leffee  for  years  in  fee)  is  no  difcontinuance ;  for  they  pafs  without  any  other 
livery,  and  therefore  pafs  no  greater  eftate  than  the  grantor  bad.  thing  that 
Finch.  Law,8vo.  190.  ^»"''* 


Rrant, 
(though  by  a  fine)  Lite.  S.  61  >• 


20.  To  every  difcontinuance  there  is  neceffary  a  divejling  or  dif- 
placing  of  the  eftate,  and  turning  the  fame  to  a  right;  for  if  it  be 
not'  turned  to  a  right,  they  that  have  the  eftate  cannot  be  driven  to 
an  a<^ion.  And  that  is  the  reafon  that  fuch  inheritances  as  lie  in 
grant  cannot  by  grant  be  difcontinued,  becaufe  fuch  a  grant  devefts 
no  eftate,  but  pafies  oiily  that  which  he  may  lawfully  grant;  and 
fo  die  eftate  itfelf  does  defcend,  revert  or  remain.  Co.  Litt* 
327.  b. 

30.  If  tenant  in  tail  makes  a  leafe  for  years  of  lands,  and  after  - 
levies  a  fine  \  this  is  a  difcontinuance,  for  a  fine  is.a  feoffment  of  re- 
i:ord,  and  a  freehold  pafTes.    Co.  Litt.  332.  b« 

y OL.  VIIL  R  r  3^-  ^«^ 
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3t.  Bui  if  tenant  in  tail  makes  a  leafefsr  his  own  lifcy  and  after 
levies  afiruy  this  is  no  difcontinuance,  becaufe  the  reverfion  expec- 
tant upon  an  eftate  of  freehold,  which  lies  only  in  grant,  pofies 
thereby.     Co.  Litt.  332.  b. 

32.  If  tenant  in  tail  makes  a  leafefor  thne  lives  according  to  the 
Jlatute  32  H.  8.  that  is  no  difcontinuance  of  the  eihite  tail,  or  of 

the  reveriion,  becaufe  it  is  authorized  by  zSt  of  parliament,  where- 
unto  every  man  in  judgment  of  law  is  party.    Co.  Litt.  333.  a. 

33.  And  yet  in  fome  cafes  lii^  freehold  may  be  difcontinued,  ai^d 
not  the  reverfion.  As  if  the  hujbandand  wife  make  a  leafefor  life  by 
deed  of  the  wife*s  land,  referving  a  renty  the  hufianddies ;  this  was 
a  difcontinuance  at  the  common  law  for  life,  and  yet  the  rever- 
fion was  not  difcondnued,  but  remained  in  the  wife.  Otherwife 
]t  is  if  the  huiband  had  made  the  leafe  alone.     Co*  Litt.  333.  a. 

34*  B.  tenant  in  tail  mates  a  gift  in  tail  to  A.  and  after  B.  r#- 
letfis  to  A.  and  his  heirs^  and  after  ^.  dies  without  ijfue^  the  iflue  of 

.the  firfl  donee  may  enter  upon  the  collateral  heir,  becaufe  A.  had 
nofeifin  and  execution  of  the  reverfion  of  the  land  in  his  demefne  as  of 

fee,     Co.  Litt.  333.  b. 

[Cll  1  35'  '^^^  if  tenant  in  tail  makes  a  leafe  for  life  of  the  leffee^  and 
^  -^  after  releafes  to  him  and  his  heirs  \  this  is  an  abfolute  difcontinuance, 
becaufe  ihtfeefimple  is  executed  in  the  life  of  tenant  in  taiL  Co. 
Litt.  333.  b. 

36.  Note^  that  the  cafes  in  Littleton^,  tit.  Difcontinuance,  whene 

tenant  in  tail  fhall  not  difcontinue  by  his  releafe,  are  no  otherwife 

but  where  be  leaf es  for  years  or  for  his  own  lifcy  and  after  releafes  to 

the  tenant  infee^  this  is  no  difcontinuance ',  for  he  was  tenant  tn  tail 

at  the  time  of  the  making  the  releafe.     But'  contrary  where  he  leafes 

for  life  of  the  tenant^  and  after  releafes  to  him  in  fee^  this  is  a  difconf- 

tinuance  in  fee ;  for  he  had  the  fee  at  the  time  of  the  releafe,  and 

diis  fee  was  executed  in  the  other  in  the  life  of  the  tenant  in  tail. 

Br.  Difcon.  de  Poll',  pi.  3. 

Co.  litt  27.  If  I  give  land  to  another  in  taily  and  he  lets  the  fame  land  to 

U\l  this  is    tinotherfor  term  ofyearsj  and  after  the  leffor  grants  the  reverfion  to 

added  to       another  infecy  and  the  tenant  for  years  attorns  to  the  granteey  2nd  the 

Littleton,      fg^m  expires  during  the  life  of  tenant  in  tail\  by  which  the  grantee 

cafe^lTgood  ^^^^^^  this  no  difcontinuance.     Litt  S.  619. 

{n  Uw,  becaufe   neither  the  leafe  for  years>  nor  the  grant  of  the  reveriion  deveftetb  any 

el^ate. 

s.  r.  For  38-  But  if  tenant  in  tail  make  a  leafefor  life  of  the  leffeey  and  dife 

the  gran-  tenant  hr  life  diesy  living  the  tenant  in  tally  andf  jdie  grantee  of  the 

woilcs"a'^  r«/^^if  entersy  this  is  a  difcontinuance  in  fc^,  for  the  reverfion 

fecond  no-  being  executed  in  the  life  of  tenant  in  tail,  it  is  equivalent  in 

toriety,  judgment  of  Uw  to  a  feoffment.    Litt.  S.  62a  and  Co.  Lite. 

^V'-'l'        .333-  b. 

plainly  ma-    **^*^ 

nifeils  a  difcontinuance  of  the  intire  fee  fimple.  But  it  may  be  aiked  why  foch  grant  opentts 
by  the  fubfequdot  entfy»  to  pafs  more  than  it  lawfully  may  pafs  $  for  if  the  grant  and  attornment 
<  1)  y  operates  to  pafs  a  rightful  eftate,  why  docs  the  fubfequent  entry  ia  purfuance  of  fuch  grafet 
make  it  pafs  a  Wrongful  one  ?  The  anfwer  is  plain ;  the  grant  and  attornment  of  tenant  for  Ijie 
pafles  the  new  reverfion  depending  upon  that  ellate  for  lifr»  but  fince.grants  in  their  own  natoi^ 
aie  fecret,  a«id  therefore  pafs  no  more  than  they  law&Uly  may  pafs ;  it  follows  that  this  grnit  and 

attommcac 
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attoroineat  alone  cannot  paff  the  reverfion,  fo  as  to  difinberit  the  tenatit  m  tail ;  but  if  it  be  ex' 
ecuted  by  entry,  then  it  will ;  for  the  entry  if  a  noioriery,  that  the  graiitor  intendeJ  to  perpetuate 
the  difcontinuance,  and  to  continue  a  right  of  poffeflion  diftinA  from  the  propriety,  and  muft  be 
equal  to  a  fecond  feoffmeoty  which  he  might  make  when  tenant  for  life  dies,  during  his  life ;  but 
if  he  had  died  before  tenant  for  life,  he  had  not  been  capable  of  fuch  feoffment,  and  confequentl/ 
of  no  difcontinuance  that  is  tantamount ;  for  the  grant  and  attornment  of  tenant  for  life  ihews  an 
endeavour  to  pafs  the  new  reverfion,  and  the  entry  in  purfuance  thereof  rouft  be  to  all  manner 
of  purpofes  tantamount  to  a  new  feofhsient,  and  therefore  continues  the  right  of  polTeffion  diftindt 
from  the  propriety^  and  is  by  the  law  conflrued  not  to  operate  as  a  grant  merely,  but  taking  the 
adls  moft  ftrongly  againft  the  parties^  it  is  interpreted  to  operate  as  a  feofixnent.  Gilb.  Treat,  of 
Ten.  1x3, 114,  115. 


39.  If  tenant  in  tail  make  a  leafe  foriife^  and  grants  the  reverfion  If  tenant 
i«/ff,  and  the  lejfee  attorns^  and  that  grantee  grants  it  over^  and  the  JJJ^gg  ^ 
Ujfee  attorns^iu^d  then  the  lejfee  for  lifedies^  fo  as^the  reverfion  is  ex^  icafefer 


ecuted  in  the  life  of  tenant  in  tail.     Yet  this  is  no  difcontinuance,  life,  tliis 

but  that  after  the  death  of  tenant  in  tail  the  iflue  may  enter,  becaufe  ^f^J^jin^. 

(as  Littleton  here  fays)  be  is  not  in  of  the  grant  of  the  tenant  in  tally  ance  daring 

but  of  his  grantee.     Co.  Litt.  333.  b.  thecftate 

for  life, 
becaufe  he  partt  with  the  fr^eholA  out  of  him,  gaim  a  new  reverjmn  to  ths  tenant  ia  tail.  Now  if 
he  grants  this  new  reverfion  in  fee,  and  tenant  for  life  attorns,  and  tenant  in  tail  dies  during 
the  life  of  tenant  for  life,  and  then  tenant  for  life  dies,  the  iflue  in  tail  may  enter,  becaufe 
by  this  the  difcontinuance  is  at  an  end  by  the  death  of  tenant  for  life  ;  and  the  grant  of  the  re- 
verfibn  being  fecret,  mull  be  intended  to  pafs  no  more  than  it  lawfully  might  pafs,  unlefs  it  were 
€jet€uud  by  etttry  inf  tbt  fojfejfuvt ;  for  ftnce  it  operates  only  as  a  grant,  it  muft  be  only  intended  to 
pafs  the  reverfion  during  tlie  life  of  tenant  in  tail,  which  he  had  a  lawful  power  to  grant,  and 
not  eftablifli  a  right  of  propriety  diflliidt  from  the  right  of  poifcflTien*  But  if  a  man  had  tbui 
granted  the  reverjiouy  and  tenant  for  life  had  died,  and  [then  the  jrrantei  bad  entered  by  force  of  the 
grant,  and  the  tenant  in  taii  bad  died,  this  had  worked  a  difcoatiuuaace.  Gilb.  Treat,  gf 
Ten.  113. 

40.  If  tenant  in  tail  mates  a  leafefor  life^  and  after  dijfeifes  the  P  C22  1 
lejfee  for  life^  and  makes  a  feoffment  in  fee^  the  lejfee  dies^  and  then 

tenant  in  tail  diesy  although  the  fee  be  executed,  yet  for  that  the  fee 
was  not  executed  by  lawful  means,  it  is  no  difcontinuance.  Co. 
Litt.  333.  b. 

41.  If  tenant  in  tail  makes  a  leafe  for  life  of  the  lejfee^  he  difcon^  Co.Litt. 
tinues  the  entail  during  the  life  of  the  lejfee^  and  gains  a  new  reverfion    '   *^ 
in  fee,  and  if  he  after  grant  this  reverfion  in  fee,  and  lefiee  diesy  or 
furrenders  or  forfeits  in  the  life  of  tenant  in  tail,  this  is  a  difcontinu- 
ance in  fee,  becaufe  the  grantee  wasfejfed  in  demefne  as  of  fee  in  the 

life  of  tenant  in  tail  by  force  of  this  grant ;  but  if  tenant  in  tail  dies 
before  the  -grant  in  fee  be  executed  by  death,  &c.  of  tenant  for  life, 
the  difcontinuance  determines  upon  the  death  of  tenant  for  life, 
though  the  grant  were  with  warranty,  *  which  being  annexed  to  an  •  What 
eftate  pafling  by  grant,  cannot  bar  the  entry  of  the  iflue  becaufe  the  ^o^lo^vsis  a 
eftate  to  which  it  is  annexed  is  void  at  his  eleflion.  Hawk.  Co.  ferjc^Vs!^ 
Litt.  422,  423. 

42.  W.  infeoffed  hufband  and  wifey  habendum  to  them  and  to  the  %.  Rep.  71. 
heirs  of  their  bodies  between  them  to  be  begottcnj  and  they  being  fo  ^Pa^c*^ 
feifed  of  the  whole  land  in  fee-tail,  the  hufband  infeoffs  the  youngeji  Grcnclcy'* 

Jon  in  fee  of  the  lands,  and  diedy  and  then  the  wife  died  before  fie  cafe.  s.  c. 
made  any  entry-y  thteldefifon  entered  into  the  land.     The  queftion  resolved 
was  upon  the  ftatute  of  32  H.  8.  as  to  feoffments,  &c.  made  by  the  ^mry  ol  the 

.biilb^nd  during  cover^re,  s^id  Sir  Edward  Cokeheld,  that  the  heir  iiiue  in  tail 

R  r  2  is   was  lawful, 

and  if  the 
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ifTueint.rl   is  not  barred  of  his  entry  by  the  ftatute.  Brownl.  131.  Hill.  5  TaC. 

fhal.  not  be   Q^^^^^  ^^  p^^y,   .  , 

ihofe  words  fher  heirs  J  mentioned  in  the  faid  ftarnte,  becanfe  he  is  heir  to  both,  yet  without 
quedion  he  is  within  thofe  other  words  ii)  the  laid  ftattUc,  for  to  fuch  at  have  right  by  tU  tkatb  vf 
fu.bwifj. 

43.  Tenant  in  tall  bargains  and  fells  to  andther^  with  warranty 
to  him,  his  heirs,  and  aiiigns ;  this  is  no  difcontinuance  to  him  in 
remainder  or  reverfion,  neither  can  the  bargainee  re-butt  in  a  for- 
medon  in  the  reverter,  becaufe  the  eftate  to  which  the  warranty  is 
annexed  is  determined,  lo  Rep.  95.  b*  96.  b.  Mich.  10  Jac.  Sey- 
mour's cafe.  / 

44.  T*enant  afiet  d  bargain  and  [aU  levies  a  fine  to  the  hargaimi 
and  his  heirs  with  warranty^  this  is  no  difcontinuance;  for  the 
fine  operates  upon  the  eftate  precedent,  and  paflfes  nothing,  hut  if 
the  fine  had  been  levied  before  the  bargain  andfale  enroUed^  this  had 
been  a  difcontinuance*  10  Rep.  96.  a.  Mich.  10  Jac.  Seymour's 
cafe* 

45.  Lartd  was  given  to  the  ufe  of  B.  and  his  wife^  and  the  heirs 
rfthe  body  df  B%  and  for  default  of  fuch  iflue  the  remainder  to  the 
right  heirs  of  B.  jB.  makes  a  feoffment  in  fee  with  warranty^  and 
ta^es  back  an  eftate  to  him  and  his  wife  for  their  lives,  Ae  remain- 
der to  L.  and  M*  two  of  his  daughters  and  their  heirs,  and  diss, 
leaving  four  daughters  \  the  wife  enters  and  dies.  It  was  infifted, 
that  it  was  no  difcontinuance,  becaufe  the  huft)and  and  wife  were 
jointenants  for  life  with  an  eftate  tail  expe6lant  in  the  huft>and,  and 
Hone  can  difcontinue  the  tail,  if  he  was  not  fcifed  of  it ;  and  in  this 
cafe  it  IS  plain,  that  the  huft}and  was  not  feifed  of  it  at  the  time 
when  he  made  the  feoiFment,  becaufe  he  and  his  wife  were  join- 
tenants  in  tail,  but  adjudged  this  is  a  difcond nuance,  and  by  the 
livery  and  feifin  B.  was  out  of  pofleflion,  and  no  remitter  can  be 
before  an  entry,  and  the  warranty  is  here  attached  before  entrj'. 
2  Bulft.  29.  Mich.  10  Jac.     Horewood  v.  Holman. 

46*  If  difleifor  of  eftate  tail  makes  a  bargain  and  fale  by  deed 
enrolled^  and  iftlie  in  tail  releafes  with  warranty,  it  is  a  difcontinu- 
ance, though  neither  bargainee  had  entered  and  had  pofleffion, 
nor  the  ifliie  in  tail  had  once  been  feifed  by  force  of  the  tail.  Re- 
folved.  Jo.  397,  398.  pi.  7.  Mich.  13  Car.  B.  R,  Fitzherbcrt 
V.  Leech. 
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(B.  2.)     What  Conveyance  is  a  Difcontinuancc# 

In  Refped  of  the  Warranty. 

I.  T  N  dower  baron  and  feme  tenants^in  tail  'had  iffue  two  fms^ 

J[  and  the  baron  died,  ^^feme  leafed  to  the  eldeft  fon  for  year s^ 

end  after  releafed  to  him  ajtd  his  heirs  with  warranty^  he  took  feme^ 

mnd  aied  without  ijfue^  and  after  thi  mother  Ji^d^  and  the  jroungoft 

fan 
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fim  entered,  an J^  the  feme  of  the  eldeft  fon  brought  TwVit  of  dower  ^ 

and  recovered  by  judgment,  and  therefore  it'feem  that  a  releafe 
V^ith  warranty  is  a  diicontinuance,  neverthelels  this  judgment  was 
contrary  to  the  opinTon  of  feveral*  Br.  Difcont.  de  PofT.  pi.  7. 
cites  24  £•  3. 28. 

2.  If  a  man  leaf  a  for  life  and  afier  grants  the  reverfton  to  A*  in 
tail^  which  A.  granted  it  to  B,  in  fee  with  warranty y  the  tenant  at- 
torned, the  donee  had  ijfue  and  diedy  and  afier  the  tenant  for  life  died% 
sind  the  ij/ue  entered^  and  B.  oufted  him,  and  he  brought  ailife,  and 
B.  pleaded  the  grant  of  the  tenant  in  tail  with  warranty,  and  yet 
the  adife  was  awarded,  quod  nota,  his  entry  lawful.  And  fo  fee 
that  grant  of  reverfqn  by  tenant  in  tail  with  warranty  makes  nq  dif- 
continuance  of  the  taily  if  the  reverfton  does  not  fall  to  the  pojfejjian  in 
the  life  of  the  grantor^  ficut  non  fecit  hie.  Quod  nota,  warranty 
makes  no  difcoutinuance.  Br.  Difcont.  de  Polil  pi.  14.  cites  36 
Air.  8. 

3.  In  aiBfe ;  tenant  in  tail  afier  poffihility  of  iiTuc  extin£l  aliens  ' 
with  warranty^  he  in  remainder  or  in  reverfion  may  enter  notwith-* 
ftanding  the  ^vour  of  the  warranty,  quod  nota.     Br,  £ntre  Cong, 
pi.  84.  cites  43  AiT.  24. 

4.  If  tenant  in  tail  of  an  advowfon  in  grofs  aliens  the  advowfoa 
with  warranty,  this  is  no  difcontinuance,  but  the  iiTue  in  tail 
may  have  quare  impedit,  but  if  he  has  affets  in  fee  by  defcent^  bo 
fhall  be  barred.  Per  Mowbray  quod  non  fuit  dedi^tum,  never^- 
thclefs  quare  inde.  Br,  Difcont*  de  PofH  pi.  30.  cites  43  £• 
3.  26. 

5.  In  affife,  a  man  gave  to  N.  in  tail^  who  bad  ifjui  O.  by  JST.  his 
wife,  and  died,  and  O.  endowed  K.  and  K.  leafed  to  D»  and  f.  his 

feme  for  term  of  their  lives  and  diedy  and  O, -confirmed  theeftate  of  the 
baron  and  feme  in  tail  with  warranty^  and  the  baron  anofeme  died 
and  after  O.  died,  the  heir  of  the  baron  and  feme  in  tail  entered^ 
and  the  ifiue  of  O.  oufted  him,  and  the  iiTue  of  the  baron  and  feme 
brought  affife,  and  by  the  beft  opinion  the  entry  of  the  tenant 
was  not  lawful,  by  reafon  of  the  confirmation  of  his  &ther  with 
warranty,  for  itfeems  that  by  the  confirmation  andwarranty^  itJbaU 
enure  to  a  difcontinuance  in  effe£i.     lir.  Entre  Cong,  pi,   19,  cites 

3  H.  4-  9-        .  ^ 

6.  If  tenant  in  tail  of  rent  grants  it  infee^  this  is  no  difcontinu* 
ance ;  for  it  is  by  grant  without  livery,  which  is  only  his  in* 
tereft  which  he  may  lawfully  grant.  Contra  if  he  grants  it  in  fee 
with  warranty^  this  is  a  difcontinuance  in  fee,  note  the  difFe-r 
rence.  Br.  Difcont.  de  Poff.  pi.  3.  cites  21  H.  6.  52.  &  43 
Afl;48. 

7.  And  yet  it  was  agreed,  that  where  tenant  in  tail  leafes  for 
life  and  grants  the  reverfton  over  in  fee  tuith  warranty  and  dies 
before  the  tenant  for  life  and  after  the  tenant  for  life  dies  this  is  no 
difcontinuance  In  fee  notwithftanding  the  wairanty.  Ibid. 

8.  Where  a  man  infeofFs  another  with  warranty,  there  an  entry  T  -24  1 
lawful  or  a  recovery  made  or  had  by  ajiranger  by  elder  title  before  \  p^  gjf  ^ 
that  the  tenant  has  vouched  in  pracipe  quodreddaty  or  before  requefl  of  x^'arrantia 

Kr  3  warranty  Ciarucpl. 


SH  Difcontfnttance* 

II.  cijcj      %oarranty  modi  In  attUe  flull  defeat  Ae  warranty,    ^r.  Garranties 
l'«  H.t  Pl-  3»-  "t«  »»  «•  <>•  45- 

22* 

S.P.  Br.  9.  Contra  after  voucher  or  tequeji  m?Ae.  Ibii 

Warrantia 

charts  pi*  ii*  cites  ai  H.  6.  41.  and  22  U.  6. 22. 

s.  P.  Br.  |0«  Contra  of  reUafe  made  by  him  who  has  entry  lawful  \  there  it 

Warrantia    fhall  not  determine  the  warranty  >  for  the  pofTeifion  continues  as  to 
Carte,  pu     this  regard.    Ibid. 

31.  cites  ° 

%i  H*  6. 41.  and  22.  H.  6.  22. 

11.  If  a  man  gives  land  to  the  father  and/on  and  to  the  heirs 

of  the  body  of  the  father  begotten^  me  father  makes  a  feoffment  in 

fee^  of  the  whole  with  warranty  and  dies^  there  by  all  the  juftices 

the  ion  may  enter  into  the  moiety  for  the  difleifin»  and  have 
his  a£lion  ror  the  other  moiety,  and  fo  a  difcontinuance  of  a 
moiety,  nota.    Br.  Difcont.   de   PofleiSon,    pi*  4*    cites  22  H. 

6.  51. 

12.  It  was  admitted,  that  where  the  Duke  of  Norfolk  had  the 
office  of  the  matjhal  in  tail  and  granted  it  with  warranty  to  B,  for 
Itfe  and  the  grantor  died,  and  it  was  found  that  the  duke  died  feued 
of  the  office  in  tail  and  the  heir  within  age,  by  this  B.  is  out  of  pof- 
feifion,  but  it  is  admitted  that  he  may  travene,  and  then  it  feems 
that  the  grant  is  not  void  by  the  death  of  the  tenant  in  tail,  but  that 
^e  grant  and  the  warranty  is  a  difcontinuance  and  the  grantee  out<^ 
pofleffion,  becaufe  his  grant  is  not  found  in  the  office,  and  may  aid , 
himfeif  by  traverfe,     Br.  Difcput.  de  PofTeifion,  pi.  20.  cites  5  £, 

4-3-    ■^ 

13.  Tenant  for  lif^y  the  remainder  over  in  tail;  the  tenant  for  life 

diesy  and  f.  Iv,  intrudes^  in  whofe  pofTeffion  he  in  remainder  relemfes 
with  warranty  infee^  and  ha%  ifjue  and  dies^  the  ifTue  cannot  enter, 
for  by  the  opinion  of  all  the  juflices  this  releafe  with  warranty  is  a 
difcontinuance ;  for  this  releafe  countervails  the  entry  andfeoffment 
in  this  cafe  and  the  warranty  ^(hall  enure  upon  the  pofTeflor  in  fee^ 
by  which  warranty  the  entry  of  the  ifTue  is  taken  away.  As  if  te- 
nant in  tail  be  difleifed,  and  after  releafes,  this  is  a  difcontinuance. 
But  Catefbie  contrary,  and  that  it  is  not  a  difcontinuance,  for  be  wha 
releafed  never  had poffeffion^  and  therefore  demurred  in  law.  And  fee 
Littleton's  Tenures,  tit.  Difcontinuance  and  tit.  Garande,  that  war- 
ranty makes  a  difcontinuance  as  here ;  though  he  who  releafed  with 
warranty  was  not  feifed  by  force  of  the  tail.  Br.  Difcont.  de  Poflef- 
fion, pi.  21.  cites  12  £.  4*  II. 

14.  Tenant  in  tail  of  a  rent  grants  the  rent^  this  is  no  difconti- 
nuance, and  notwithftanding  that  it  be  with  warranty,  yet  by  the 
beft  opinion  it  is  not  a  difcontinuance  ;  for  warranty  Jball  not  enure 
kut  Upon  the  efiate^  and  the  rent  was  granted  in  tail,  and  had  not 
c/Fe  before,  fo  that  there  never  was  fce-fimple  of  it,  therefore  it  is 
doubted  if  the  grantee  may  have  thereof  fee-fimple  neverthelefs 
quxre,  if  he  may  not  have  fee-fimple  determinable  upon  the  eftate 
tail.     Br.  Difcout  de  PofTeffion,  pi.  6.  cites  15  £•  4.  6. 

IS-  If 


15.  If  cdOatend  warranty  defands  up^n  an  infant  withia  ags,  he  s.  p.  Bn 
may  enter  within  age,  or  at  ful]  age,  at  his  pleafure  to  defeat  the  ^ntre  / 
warranty.     Br.  Entre  Cong.  pi.  102.  cites  18  £.  4.  13.  ^Teixel^ 

a8  Afl*.  28.  where  his  entry  was  lawful  before,  per  Shard,  Staaton  and  BirtoiiriO'Uxat  ic  feeros 
contrary  if  bis  entry  be  not  lawful  before. 

.  16.  If  tenant  in  tail  of  rent  dijiife  the  ter-tenantj  and  makes  afe^   f  C2  C  1 
effment  in  fee  with  warranty^  this  is  no  difcontinuance  of  the  rent,  co.  Litr! 
per  Hanb.  Davers  and  Brian,  becaufe  the  warranty  is  of  the  land.  33^.  b.  (r) 
But  Townfend  contrary,  and  that  the  warranty  of  the  land  extends  s.  P.  and 
to  all  that  may  ijfue  out  of  the  land^  and  the  rent  is  not  extinft  but  ^r'^'*** 
fufpended.      Br.  Difcont.  de  PofTeffion,  pL    i8.    cites    3    H. 
7.  12. 

17.  And  if  tenant  in  tail  of  rent  releafes  with  warranty  to  the  //- 
nant  of  the  land^  this  is  no  difcontinuance,  per  Townfend*  Br* 
Difcout.  de  PoflefEon,  pi.  18.  cites  3  H.  7.  12.  '  \„ 

1 8.  Rent  does  not  lie  in  difcontinuance;  for  though  tenant  tn  tail  s.  P.  Ibid. 
grants  it  in  fee  with  warranty  and  diesyjtt  the  heir  may  diflrainy  and  ?*•  *5'  c"«« 
it  is  no  difcontinuance.     But  if  he  will  bring  Tiformedon  he  (hall  be  J^ .  vvlchi. 
*  barred  if  he  has  ailets,  for  this  is  his  folly,  but  contrary  if  he  will  j.— -Br. 
diftrain,  per  Kingfmill  juftice  and  Marro.     Br.  Difcont.  de  Poffef-  Garrantics, 
fion,  pi.  9.  cites  21  H.  7.  9.  pUq.  cites. 

S.  p.  and  yet  ifcoUaitral  tvarranty  defcend*  upon fucb grant  of  rent  or  advowfon,  it/hall  b^  a  barr  to  the 
heir  in  tail  by  the  beft  opinion  of  the  juftices  becaufe  the  granite  has  fee  in  it  till  toe  heir  has  Jijirainedor 
prejented  to  the  advcwfin,  .Ibid.  pi.  34^  cites  21  H.  7.  40. 

*  Becaufe  the  grange  bai  fee  by  the  grant.    Per  Vavifor.    Quod  fuit  conceifum.  Ibid.  pL  34.  cites 
s  I  H.  7. 40. 

19.  So  of  a  reUafe  of  rent  by  tenant  in  tail  with  warranty^  per 
Marro.     Br.  Difcont.  de  Poffeffion,  pi.  9.  cites  21.  H.  7.  9.  ' 

20.  Neverthelefs  by  Kingfmill,  \i  tenant  in  tail  of  a  rent  pur  chafes 
the  land  infee^  and  makes  a  feoffment  of  the  land  with  warranty^  this 
is  a  difcontinuance  of  the  rent  \  for  land  lies  in  difcontinuance.  And 
the  fame  law  by  Frowicke  Ch.  J.  and  th^  it  fhould  have  been  a 

food  bar  if  it  had  been  well  pleaded  as  it  was  not.     Br.  Difcont. 
e  PoflefSon,  pi.  9.  cites  21.  H.  7.  9. 

21.  Or  if  tenant  in  tail  is  diffeifed  and  releafes  with  warranty  and  Such  re- 
dies  thefe  are  not  difcontinuances,  per  Marro.  Br.  Difcontinuance  ^c*^«  »*  * 
de  Poffeffion,  pi.  9.  cites  21  H.  7.  9.  ^^^^Z 

iflVicintnilbe  heir  to  the  warrantor.    3  Rep.  8«;.b.  Pafch.  44.£iiz.  in  the  cafe  of  fines.— Litt. 

S.  601.  fays,  this  is  a  difcontinuance  by  reafon  of  the  warranty. Becaufe  if  the  ifTue  in  tail  Ihoutd 

enter}  t  he  warranty  Ihould  oe  deftroyed,  and  therefore  to  the  end  that  if  alTets  defcend  m  fee« 
ikmple»  the  relelTee  may  plead  the  fame  and  fo  bar  the  demandant^  and  fo  all  rights  and  ad\raiu 
cages  are  faved.  Co.  Litt.  328.  a.  b. 

Such  releafe  with  warranty  is  a  difcontinuance ;  becaufe  it  amounts  to  entry  ai)d  feoffment,  per 

Periam.  Mo.  256.  in  cafe  of  Brifcoe  v.  Chamberlaine. So  if  iffue  in  tail  before  entry  releafes  with 

warranty  to  the  difleifor  of  his  father,  this  is  a  difconriotiance  and  takes  away  the  entry  of  bh  iiTuo 
without  warranty  and  he  is  put  to  his  a£tion.  Jo.  397.  pi.  7.  agreed  per  tot.  Cur.  Midi,  i^  Car. 
B*  R«    Fitzherbert  v*  Leech. 

22.  If  theitffvif  difcontinues  the  right  ofhisfeme^  and  anceftor  col- 
lateral  of  the  feme  releafes  with  warranty  and  diesj  to  whom  die  feme 
is  heir,  and  after  the  baron  dies^  the  feme  fhall  be  barred  in  cui  in 
vita  by  this  warranty  notwithflanding  the  coverture,  becaufe  Jbe  is 

R  r  4  put 
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put  to  bit  action  by  tbe  difiontinuance  \  for  coverture  cannot  avoid 
warranty  but  where  the  entry  of  the  feme  is  lawful, -which  U 
not  upon  a  difcontinuance.  at.  Garrantie3^  pl^  84.  cites  M*  3p^ 
H«  8, 

23.  Where  a  maa  may  avoid  the  pofleifion  upon  which  the  war- 
ranty is  defcended,  as  if  dijlranger  bos  entry  lawful  by  rtafon  ofUxi^ 
feifin,  or  by  a  condition^  &c.  which  is  mejm  between  the  tail  and  the 
pojfejjion  and  warranty  of  the  purchafor^  there,  when  the  p^jpjfion 
upon  which  the  collateral  warranty  was  made  is  dfeated^  the  col- 
lateral warranty  is  alfo  defeated.  Br,  Garranties,  pi.  31.  cites  Litt. 
tit.  Garr. 

24.  So  where  it  cannot  defend  by  reafon  that  he  who  made  it  is 
attainted  of  felony^  or  the  like.  Ibid. 

[C26  1  ^5*  Ivarranty  of  an  efiate  of  inheritance  or  for  life^  dfcending 
^  •*  upon  him  that  ought  to  havejuch  ejlate^  makes  a  difcontinuance ;  ai^ 
if  tenant  in  tail  ofanadvoivfon  in  grofsyfujfers  an  ufurpaiion  hyftx 
months ^^t  releafeof  a  collateral  ancefior  with  a  warranty  is  a  dif- 
continuance ;  for  he  has  fee  by  the  iifurpation.     Finch's  law  8vo^ 

193-  .  -     . 

26.  So  it  feems  of  a  coDateral  anceftor*s  rcleafe,  with  warranty /d^ 

the  grantee  in  fee  of  a  rent  or  advowfon  in  gtofs  by  tenant  in  tail ; 
but  if  tenant  in  tail  of  a  rent  or  advowfon  in  grofs  grant  it  in  fee 
with  warranty,  this  is  no  difcontinuance,  but  at  the  pleafure  of  the 
iffue.     Finch's  law,  8vo.  193. 

27.  In  ejc£l:ione  firm^e  upon  a  demurrer  the  cafe  was  thus ;  A. 
gives  to  the  eldefl^  brother  in  tail^  the  remainder  to  the  youngejl  brother* 
in  tail^  the  remainder  over  to  B,  in  fee^  The  eldefl  leafes  for  three 
lives,  according  to  the  Jlatute  of  Tfl,  H.  8.  with  warranty  and  dies, 
without  iffue,  which  defcends  upon  the  younger  brother,  who  enters 
and  leafes  to  R.  for  years ;  and  it  was  refol ved  that  the  entry  of  the 
younger  brother  was  lawful,  and  not  hindered  by  the  warranty ;  for 
the  remainder  was  not  devefted,  becaufe  that  leafewas  not  a  difcon* 
tinuance.  Pafch.  40  Eliz.     Noy.  66,     Reeve  v.  Cox. 

•  Litt. S.  28.  ♦  hfeoffinent  made  by  tenant  in  tail  is  a  difcontinuance,^ 

t^Litt.  s.      ^'^^^  ^^  without  warranty  \  but  a  f  reUafe  or  confirmation  is  not, ' 
f.oi.  for  a  man  can  pafs  no  more  thereby  than  he  may  lawfully  pafs,  but 

J  Litt.  S.  J  warranty  added  to  a  releafe  or  confirmation  to  a  difjeifor  works  a 
liTitt.  s.  difcontinuance,  if  it  defcends  to  him  that  right  has ;  ||  but  if  onc- 
601.  having  a  fon  marries  a  fecond  wife,  and  land  is  given  to  the  hufband 

in  fpecial  tail,  and  he  has  iffue  by  nis  fecond  wife,  and  is  diileifed 
%  Litt.  S.  and  releafes  with  warranty  and  dies,  €[  or  if  tenant  in  tail  of  borough** 
*°3«  englifli-land  has  iffue  two  fons,  and  is  diffeifed  and  releafes  with 

warranty  to  the  diffeifor  and  dies,  yet  the  intail  is  not  difcontinued 

in  either  cafe,  becaufe  the  warranty  always  defcendi  to  the  beix  at 

Jaw,     Hawk.  Co.  Litt.  420.  '       •    ; 

29.  Warranty  of  itfelffhall  not  be  any  difcontinuance  except  the 

warranty  and  right  defend  together  to  tbe  fame  iffui.   Lat.  65.  Eafch. 

1  Car.  Arg,  cites  Litt.  S.  737. 

30*  Js  if  tenant  in  tail  has  ijfue  two  daughters  by  two  venters  and 

dies,  and  they  enter  and  a  Jiranger  diffcifes  tbem^  and  one  rftbem  r#- 

leafes  • 
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tmfes  by  deed  to  the  difieifor  with  warranty  all  her  right,  and  dies 
pfithcui  ijfuiy  the  furviving  fifter  may  enter  and  ouft  the  difleifor,  be-* 
caufe  {he  is  no  heir  to  the  warranty,  and  therefore  no  defcent* 
Lat.  65*  Arg.  in  cafe  of  Saul  v.  Clerk. 

'  31.  B.  Unant  in  tail  to  him  and  the  heirs  male  of  his  body,  re^  Lat  64  ft 
Virfton  to  A.  his  efdeji  brother  in  fie.     B.  made  a  leafefir  three  lives j  7*-  S.  C. 
with  warranty  againji  allperfons  not  warranted  by  the  ftatute  of  32  sLIT* 
H.  2.  cap.  28.  and  aftenvards  in  6  Eliz.  levied  a  fine  with  proclama-  cierk,  but 
tionSy  with  warranty  againji  allperfons  to  jT.  and  died  without  ijfue  I  do  not  oh- 
WA,  leaving   iffue  onlv  %  his  daughter  \  the  lerfe  for  lives  ex-  s.^p^tu^e. 
pired  18  Eliz.     In  30  Eliz.  J,  died  without  ijfue^  the  faid  E,  being  -Ijo.  208. 
his  niece  and  heir.  It  was  moved,  whether  this  warranty  in  the  fine  P*«  4-  S-  C* 
(admityng  there  were  no  proclamations  and  no  non-claim)  (hould  Socg^n^J* 
make  a  difcontinuance  in  fee  and  bar  E.  op.  whether  the  warranty  appear.^ 
was  determined  by  the  death  ofB.  All  thejuftices  except  Whit-  Vaugh.  383 
lock  (who  fpake  not  to  that  point)  conceived,  that  the  warranty  '^oic  v^^ 
continued  and  was  a  bar  to  E.  for  that  by  the  eftate  for  lives  it  Horton, 
was  difcpntinued,  and  B,  bad  a  new  fee,  and  then  when  he  by  fine  Midi.  15 
granted  that  reverfion  with  warranty,  the  warranty  is  annexed  to  the  y*^*  ^* 
fee,  and  binds  him  that  has  the  right,  for  the  reverfion  being  deveiled  ch"j.  citei 
and  difplaced  the  fine  and  warranty  enure  thereupon,  and  confe-  S.C.&S.P, 
quently,  though  the  warranty  did  not  defcend  upon  A.  who  had  the  ^^^^ 
right  of  reverfion,  but  upon  E.  yet  when  A«  was  dead  without  iffue,  cafe  as  re- 
tire right  defcended*  to  E.  and  (he  is  barred  by  the  fine.     Cro.  C.  ported  by 
J  56.  pi.  5.  Pafch.  4  Car.  B.  R.  Salvjn  v.  Clarke.  ailfoife" 

anU  mifrcported.  ift,  Becaufe  it  fays,  the  Icafe  for  lives  was  a  difcontinuance  of  the  rever- 
Aon,  and  thereby  a  new  fee  gained  to  tenant  in  tail,  which  he  palfed  away  by  the  fine  with 
warranty,  which  could  not  be ;  for  in  the  cafe  it  appears,  the  leafe  was  warranted  by  the  {lattittt 
of  32  H.  S.  and  then  it  could  make  no  difcontinuance,  nor  no  new  fee  of  a  reverfioa  could  be 
gained,  and  then  no  eftate  to  which  the  warranty  was  annexed,  and  fo  was  it  refolved  40  EI. 
Keen  and  Cope's  cafe.  That  opinion  was  extra-judicial,  it  being  concerning  a  point  not  in  the 
cafe,  but  fuppofed.  That  cafe  was  refolved  upon  the  point  of  non-claini,  anJ  not  upon  this  of  the 
warranty,  which  W4s  not  a  point  in  the  cafe.  Some  of  the  judges  therefore  fpoke  not  to  that 
point,  as  appear;  in  the  cafe.  ^[  rnt-t'X 

31.  A  tenant  in  tail  levies  zfine  to  the  ufeofj.  S.fir  the  life  of 
y.  5.  with  warranty  y  and  afier  that  levies  a  fine  to  the  ufe  ofhimfetf^ 
and' his  heirs  with  warranty  y  and  after  that  bargains  and  fells  to  an^ 
other  and  his  heirs.  And  by  Holt  Ch.  J.  and  Powell,  it  was 
held,  I  ft.  That  the  fi?^  fine  made  a  difcontinuance,  but  it  zuas  onl/ 
a  difcontinuance  for  the  life' of  y.  S,  becaufe  the  wrongful  eftate 
that  caufes  the  difcontinuance  was  only  an  eftate  for  li^,  and  the 
difcontinuance  could  remain  no  longer  than  that  eftate. 

2dly,  The  fecond  fine  could  not  enlarge  the  difcontinuance^  becaufe 
the  ejlate  raifed  by  the  fine  returned  back  to  the  conufor^  and  confe- 
quently  the  warranty  which  was  annexed  to  it  was  extinguifhed ; 
and  It  would  be  a  vain  thing  to  make  a  difcontinuance  for  the  fake, 
of  that  warranty^  which  was  dejiroyed  in  its  creation, 

3dly,  Suppofe  ihefecondjine  had  been  levied  to  R,  S,  a  Jiranger^ 
yet  during  the  life  of  the  firfi  conufee  this  fecond fine  makes  no  difcon^ 
tinuancey  becaufe  the  eftate  was  turned  to  right  by  the  firft  fincy  and 
the  fecond  fine  could  not  turn  it  more  to  a  right ;  fo  as  it  is  not  a 
prefent  or  an  immediate  difcontinuance ;  but  if  the  firji  conufee  die  in 

the 
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• 

tht  life  vf  tenant  in  tailj  then  it  becomes  a  diicontinimhce ;  for  the 
nnv  rtVMrfion^  wbicb  tenant  in  tail  gained^  and  to  which  the  warranty 
was  annexed^  is  executed  inpoffeffion  rf  R*  S.  and  there  was  no  right 
of  entry  or  action  in  any  body  when  the  eftate  was  executed ;  for 
the  tenant  in  tail  could  not  enter^  and  the  ijfue  had  no  right ;  and  diey 
compared  it  to  Litt«  S.  620.  622.  i  Salk.  244,  245.  HilL  i  Ann* 
B.  R»  Hunt  V.  Burn. 


(B/3)     In  Refpcift  of  the  Time  of  the  Grant's 

taking  Place  or  EfFeft, 

I.  T  N  aflife  land  was  given  to  the  baron  andfemey  and  to  thcieirs 
*  of  the  body  of  the  haron^  who  had  iJfue  j.  The  baron  died^ 
and  J.  granted  the  reverfion  to  W.  N.  infecy  and  the  feme  attorned^ 
and  after  7.  had  iJfue  T,  and  diedy  and  after  the  feme  died,  and  this 
grantee  of  the  reverfion  entered^  and  T.  oufted  him,  and  the  entry 
of  T.  lawful,  becaufe  the  grant  did  not  take  effect  in  the  life  ofj. 
who  died  before  tbefeme^  and  therefore  no  difconti nuance.  Br.  Dif- 
cont.  de  Poff.  pi.  I2.  cites  34  Aff.  4.  &  36  Aff.  8. 

2.  Affife  was  adjourned  out  of  the  county  of  Devon  into  C.  B. 
jf.  tenant  in  tail  leafed  to  B.for  lifej  and  after  granted  the  reverfton 
in  fee  to  J.  S.  and  B.  attorned^  ana  after  B.  granted  his  ejiate  to  j,  S. 
jt,  had  iJfue  and  died,  and  after  B,  diedy  and  the  iffue  in  tail  entered 
upon  J.  S.  in  reverfion,  and  J.  5.  brought  affife^  but  the  iffue  in  tail 
traverfed  the  grant  of  the  ejlate  of  A  to  be  in  the  life  of  the  tenant  in 

r  ^28  1  ^^<4  ^"^  ^'^  court  doubted  of  the  difcontinuance  in  fee.  Markham 
faid  this  is  a  difcontinuance  in  fee,  becaufe  it  was  executed  in  J,  S. 
in  reverfion  by  the  grant  of  the  ejlate  ofB.  the  tenant  for  life  in  the  Ufe 
of  A.  the  tenant  in  tail;  for  this  grant  of  B.  was  a  furrenderj  and 
then  y.  S.  was  in  in  fee  by  the  tenant  in  tatlj  and  is  not  tn  by  the  tenant 
for  life 'y  for  this  is  a  furrender.  But  in  diis  cafe  ifB.  badfuruived 
A,  and  B,  in  life  of  A,  had  not  madefuch  grant  to  J,  S.  then  it  had 
not  been  a  difcontinuance  in  fee  but  for  term  of  life  only,  and  there 
the  ifiiie  in  tail  after  the  death  of  B«  might  have  lawfiilly  entered 
upon  J.  S.  becaufe  the  fee  was  not  executed  in  the  life  ofB.  Br.  Dif- 
cont.  de  Poff.  pL  3.  cites  21  H.  6.  52.  &  43  Aff.  48. 

3.  And  where  a  tenant  in  tail  leafesfor  term  of  his  own  life  to  B* 
the  remainder  to  J.  S.  in  fee,  and  A.  has  iffue  and  diesy  the  entry  of 
the  iffue  in  tail  is  lawful  upon  J.  S.  for  this  is  no  difcontinuance  in 
fee,  quod  nota,  good  cafe.     Ibid. 

4.  Where  tenant  in  tail  leafesfor  life^  and  after  grants  the  rever* 
Jion  to  another  in  fee^  and  the  tenant  attorns  arid  does  wajle^  and  he  in 

reverfton  brings  writofwa/le  and  recovers  the  place  wafted  in  the  life 
rf  the  tena/it'in  tail^  there  this  is  a  difcontinuance  in  fee.  Br.  Dif-* 
com.  de  Poff.  pi.  3.  cites '21  H.  6. 52.  &43  Aff.  48. 

5.  So  it  feems  if  the  tenant  for  life  aliens  in  fee^  or  prays  in 
aid  of  a  Jlr anger  in  praecipe  quoa  reddat,  fo  that  he  in  reverfion 
enters  in  the  life  of  the  tenant  in  tail^  this  is  a  difcontinuance  in 
|cc.    Ibid, 

6.  ^9 
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6.  So  if  tinant  in  tail  kafis  for  lifi^  and  after  confirms  tha 
eftate  of  the  tenant  for  life  in  fee^  this  is  a  difcontinuance  in  fee. 
Ibid. 

7,  And  where  the  fee  is  not  executed  in  the  grantee  of  the  t/- 
lOerJion  nor  his  heirs  tn  the  life  of  the  tenant  in  tail  who  granted^ 
there  the  entry  of  the  iffue  in  tail  is  lawful  after  the  death  of  the 
tenant  for  life,  becaufe  m^fee  was  not  difcontinuedj  but  only  thefrank-* 
tenement  for  term  of  life;  quod  nota^  per  judicium.  Ibid,  cites 
43  E.  3.  48. 


(B.  4)     Bound  thereby.     Who. 

J.    A    difcontinuance  made  by  the  hujband  did  take  away  the  entry 
"^*^  only  of  the  wife  and  her  heirs  by  the  common  law^  arid  not  of 
any  other  which  claimed  by  title  paramount  above  the  difcontinuance* 
Co.  LItt.  327,  b. 

2.  As  if  lands  had  been  given  to  the  hujband  and  wife^  and  to  a 
third  perfon  and  to  their  /?^/r x,  and  the  hufband  had  made  a  feoffment 
in  fee,  this  had  been  a  difcontinuance  of  the  one  moiety,  and  a  dif- 
feifm  of  the  other  moiety  j  if  the  hufband  had  died,  and  then  die 
wife  had  died,  the  furvivor  Ihould  have  entred  into  the  whole,  for 
he  tiaims  not  under  the  difcontinuance,  but  by  title  paramount 
from  the  firft  feoffor  j  and  feeing  the  right  bylaw  doth  furvive,  the 
law  does  gfvc  him  a  remedy  to  take  advantage  thereof  by  entry, 
for  other  remedy  for  that  moiety  he  could  not  have.  Co.  Litt, 
327.  b. 

3.  If  the  reyerjion  or  remainder  be  in  the  kingy  the  tenant  in  tail  This  (hall 
cannot  difcontinue  the  eftate  tail.     Co.  Litt.  335.  a.  wherlTtte^ 

kin^  is  donor f  and  not  othen^'ife,  as  appears  by  the  preamble  of  the  ftatuCe.  Mo.  i  x  5.  pL  258.  Pafch. 
zo  £liz.  Jacklon  v.  Darcey. 

4.  But  tenant  in  tail  the  reverfion  in  the  king  might  have  barred 
the  eftate  tail  by  a  common  recovery  until  the  flat,  34  H.  8.  cap.  20. 

which  reftrains  fuch  a  tenant  in  tail,  but  that  common  recovery  f  r2Q  1 
neither  barred  nor  difcontinued  the  king's  reverfion.     Co.  Litt. 
335.  a. 


(B.  5)     Removed,  or  Purged. 

w 

f .    A    man  felled  in  jure  uxoris  infeoffed  A.  upon  condition  to  leafe  *:^'    **,  *2 

'^  -^  to  htm  and  his  feme  for  life^  the  remainder  to  />.  tn  tatly  the  cites  s.  C. 

remainders  to  the  right  heirs  of  the  baron  ;  the  baron  diedj  and  A.  — S.  P.  Br. 

leafed  to  the  feme  for  life^  the  remainder  to  B,  in  tally  the  rentainder  ^^^^  |  • 

to  the  right  heirs  ofthefemey  by  which  the  heir  of  the  baron  entered fhr  cLc«84  H-V 

fhe  condition  Lrokeny  and  the  feme  entered  upon  him^  and  well,  per  ?•  And  if  ^ 

tot.  Cur.  except  Chciney,  for  by  the  entry  of  the  heir  of  the  baron  j!l"^"^  ^^^ 

the  difcpntiiiu^ncs  \s  purged  and  defeated,  and  fo  the  entry  of  the  j^  fee  upmi 

feme  condition. 
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and  the       feme  is  lawful.    Br.  DiTcontihuance  de  Pofleffion,  pi.  8.  citet 

tenant  en-      .  fj,  5,  j. 

ters  for  the    ^ 

pondicion  broken,  thfs  revcfts  the  reverfioR  in  the  lelTor. 

2,  The  baron  and  feme  and  a  third  perfon  purchafg  jointly ;  the 
haron  aliened  the  whole j  and  diedj  and  after  the/efne  died,  zf\d  then 
the  third  perfon  entered^  the  alienee  ou/ied  him^  and  he  brought  ajftfe-i  ^^ 
recovered  the  whole^  bccaufe  by  the  death  of  the  baron  the  third  per- 
fon and  the  feme  were  iiititled  to  hjive  writ  of  right  and  revive  th^ 
jointenancy,  and  of  the  alienation  of  the  baron  the  third  perfon  can- 
pot  have  cui  in  vita.  And  therefore  he  (hall  recover  by  affife  and  by 
entry,  Quod  noja  alienation,  virhicji  was  ^  difcontinuance^  is  Tioitf 
purged  by  the  death  of  the  feme\  and  the  entry  of  the  third  perfoii 
revived  for  the  whole.  Br.  Difcontinuance  de  Poflcffion,  pK  ij. 
cites  35  Aff.  15. 

3.  Difcontinuance  takes  away  the  entry  of  thofe  that  come  to  have 
title  after  his  death.  If  he  (whofe  entry  is  barred  by  a  defcent  or 
difcontinuance)  hzvz^^  freehold cafl upon  him  by  a  nevjtitle^  he  fhaU 
be  in  of  his  ancient  title ;  which  is  termed  a  remitter.  Finch's 
Law,  8vo.  i93>  194- 

4,  As  if  the  heir  of  the  diffeifor  (in  by  defcent)  makes  a  leafe  far 
life  to  y,  S.  the  remainder  for  life  or  in  fee  to  the  diffeifee^^  if  tenant  in 
tail  dijcontinuej  and  then  diffeifes  the  difcontinueej  and  dies  feifed^ 
whereby  the  lands  defcend  to  his  ijjue  j  or  if  the  hufband  make  a  feoffs 
tnent  in  fee  of  land  in  right  of  his  wifsy  and  takes  back  an  ejlate  infes 
to  him  and  his  wife.  In  thefe  cafes  the  difleifee  after  the  death  of 
J.  S.  the  iffue  in  tail,  and  the  wife  furviving,  her  hufband  is  remit- 
,ted;  butifthehuftandfurvives,  her  heiris  not;  for  there  is  another 
tenant  of  the  freehold,  againft  whom  he  may  bring  his  adion. 
And  in  the  cafe  of  tenant  in  tail  before,  though  the  heir  of  the  dif- 
continuce  were  within  age  at  the  time  of  the  defcent  to  the  iffue  ii; 
tail,  yet  his  entry  is  gone  for  ever,  by  reafon  the  iffue  is  remitted^ 
finch's  Law,  8vo.  194. 

5.  The  reverfion  may  be  revejled^  and  yet  the  difcontinuance  renmln. 
Co.  Litt.  335.  a. 

Hawk.  Cq.  6.  As  if  a  /erne  covert  be  tenant  for  life,  and  the  huiband  makes 
Lilt.  415'  a  feoffment  hi  fee,  and  {he  leffor  enters  for  the  forfeiture;  here  is 
^^^^'^  ?^^  the  reverfion  reveftcd,  and  yet  the  difcontinuance  remained  at  the 

qwflBre,  now  /-^      T -^  ^^ 

the  difcon-    commonlaw.    Cp,  Litt.  335.  a. 

tinuance 

cnn  remain  fmce  the  eft  ate  which  paffcd  by  liver)',  and  was  the  only  caufe  the  difconQAHanoe  is 

defeated  by  tbe  entry  of  the  Icltoi*. 


parcnthefes  whom  the  rcvcrfion  in  fee  defcends*  B.  leafes  to  JV^  R.  (living 
is  out  of  J.  S.)  for  99  years  to  commence  after  the  death  of%  S,  referving 
o^i'o^/in     ^^^^    7'  '^*  p^rrenders  to  B.  (and  C.)  upon   condition^  and  dies. 

and  not  in      ,._.,        »f  J ,        .  *    .    «    t^'    ,*■     %  ^->,        ^  *         ■ 

Vent.  357,  i  hen  a  praecijie  is  brought  againft  B.  (and  C.  a  ftranger)  and  a 
35S.and       recovery  with  fingle  voucher  had  (to  the  ufe  of  B.  and  her  heirs, 

to^t?ie^!i;ath  ^"^  ^^^^^  ^^^  corJition  is  broken  and)  leffee  for  years  enters  (B. 

grants 
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f  rants  the  rcverfioti,  then  J.  S,  dies.)   The.  defendant  the  heir  of  o^j.i— • 
t.  diftrains  for  the  rent.     W.  R,  brings  a  replevin  (and  the  de»  Frecm. 
fendant  avows  for  the  rent  referved  upon  the  99  years  leafes  as  ^f P*  *5^' 
claiming  under  the  grantee  of  the  reverfion. )    It  was  agreed  that  27?!  Pa?- 
this  was  a  difcontinuance  and  a  tortious  reverfion  in  fee,  out  of  don  v. 
vrhich  the  leafe  was  made;  but  whether  by  the  furrender  this  tor-  o^Sf?;  ^* 
ttous  reverfion  being  gone  the  leafe  fhoula  be  fo  too  was  the  doubt  ,678,*  hell 
of  the  cafe.     See  Vent.  357.  Mich.  33  Car.  2»  B.  R.  Anon,  and  that  this 
Skin.  2.  S.  C.  by  the  name  of  Paulin  v.  Hardy.  J"^«  f?** 

'  •'  ,  life  did 

.make  a  difc^tinuance  of  that  eftate-tail  and  remainder;  during  the  contiauance  of  the  eftate  fof 
life,  during  which  time  the  tenant  in  tail  had  a  toriious-fcc-fimple,  out  of  which  the  leafc  for 
years  did  operate ;  then  when  the  tenant  pur  auter  vie  furrcnders,  the  difcontinuance  vanifbe^p 
and  the  eilate-tail  is  reftored ;  but  the  furrender  being  but  upon  condi(ioa^  whea  the  tenant  for 
life  enters  for  the  condition  broken/the  difcontiniiauce  is  revived. 


(C)  ir&at  A  A  or  Thing  {hall  make  a  Dircon-* 
tinuance  m  Refpe^  of  the  Perfon  to  ivbom,  it  is 
made 

f  I.  T  F  tenant  in  tail  enfeoffs  the  donor ^  this  is  not  anv  difconti*  Utt.S.6ai. 

*  nuance,  becaufe  the  donor  hath  the  immediate  eftate.     Co»  S.  P.  But 
I.  Chudlcigh  i+o.]  .         ^^^^^ 

nxfhert  the  reverjion  of  the  donor  is  immiiatcly  expe^ard  upon  the  ejiate  of  Iht  ionu  ;  for  if  a  man  makes  jf 
gift  in  tall,  the  remainder  in  tail,  reftrving  the  reverfion  to  liimtclf  f  in  this  cafe  if  the  don^e  en« 
Jhn^  the  (l9n^,  this  is  »  difecmtTDtiancc,  becanfo  this  is  a  mergi  dllate^and  fo  Joes  Littleton  herd 
put  his  cafe  of  a  reverficMi  immediately  expectant  upon  tKe  gift  in  tail.  Alfo  it  rs  to  he  intended  of 
a  feoffment  made  to  the  donor  jolcly  or  only ;  for  if  the  donee  enfeoff  the  donor  and  a  ftituiger,  tlal  is  a 
difcotitinuance  of  the  whole  land.     Co.  Litt.  334.  b.  335.  a. 

But  if  ten^Mt  for  life  makes  a  leafe  for  his  otun  life  to  the  Uffor^  the  remainder  to  the  le/Jor  and  an  tfltaiiret 
in  fee,  m  this  cafe  forafmuch  as  the  limitation  of  the  fee  (hould  work  the  wrongs  it  enuret 
\o  the  lelTor  as  a  furrender  for  the  one  moiety,  and  a  forfeiture  as  to  the  remainder  of  the  ftrangeri 
for  he  cannot  give  to  the  leifor  that  which  he  had  before,  and  as  to  the  remaioder  Co  the  fh^nger^ 
it  is  a  forfeiture  for  tliis  moiety,  and  when  the  lelTor  enters  he  (hall  take  tl)e  benefit  of  it.  Co. 
Litt.  335*  a. 

If  tenant  in  tail  enfeofZs  him  in  the  immediate  reverfion  or  remainder,  this  operates  as  nfttrrender, 
and  therefore  pafles  no  more  than  it  lawfully  may  pafs,  and  confequently  works  no  difcontinu* 
ancc;  but  if  the  feotfnient  were  to  the  more  remote  revcrfioner,  or  to  the  immediate  reverfioner 
with  any  other,  it  is  a  difcontinuance,  becaufe  it  cannot  be  Interpreted  to  operate  as  a  farrender« 
Gilb.  Treat*  of  Ten.  115. 

[2.  If  a  copyholder  in  tail  (admitting  it,  may  be  intailed)  y«r- 
renders  to  the  lord  to  make  bis  will  and  he  regrants  it  to  the  copy-- 
holder^  this  is  not  any  difcontinuance^  though  a  furrender  to  the  ufe 
of  a  ftranger  (hould  be  admitted  to  make  a  difcontinuance ;  for 
the  furrender  to  the  lord  cannot  make  a  difcontinuance^  inajmuch  at 
be  bath  the  reverjion.  Mich,  15  Jac.  B.  R.  between  Lee  and 
Browne,  upon  evidence  at  the  bar  agreed  and  refolved  per  totam 
Curiam.] 

[3.  If  there  be  tenant  in  taily  the  remainder  in  tail^  and  the  tenant  f  ^  -^  t  1 
in  x^  infioffs  him  in  reverjion  in  fecy  this  is  a  difcontinuance.  *•  ^^  j 
Co,  I,  Ckudleigh  i^Q.l  ^  F0L6U. 

4.  Tenant  ,     _  y^ , 


53? 
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4«  Tenant  in  tail  enfeoffs  the  donor  and  ajiranger^  this  is  a  dis- 
continuance conditional  (i.  e.)  if  the  ftranger  furvives.  Dy*  I2.  ^m 
pi,  53.  Trin.  a8  H.  8. 


.  Cro.  C.  310. 
pi.  ft.  S.  C. 
adjudged 
according- 
ly.  ^Jo. 

334- 3*5« 
S.  C.  ad- 
judged ac- 
cordingly. 

Cro.  C. 
Hao.  pi.  1* 
S.  C.  ad- 
judgedw*- 

Jo.  3*4- 
S.  C.  ad- 
judged* 

Mo.  281* 


(D)     Who  may  make  a  DIfcontinuancc.     Not  he 
that  is  notfeifed  by  Force  of  the  Intail. 

£l,  T  F  there  be  haron  and  feme  tenants  in  tally  and  the  haron  and 
feme  tenants  infpecial  tally  and  the  baron  aliens  infee^  this  is  a 
difcontinuance  of  the  tail,  for  he  is  feifed  of  the  whole  entirely* 
Co.  8.    Greenly  71.  b.  refolved.] 

[2.  But  if  Ac  baron  he  feifed  ^land  in  the  right  of  his  wife 
in  tally  and  aliens  infeey  this  is  not  any  difcontinuance  of  the  tail, 
for  he  is  not  feifed  by  force  of  the  tail  y  (but  Fitzh.  Nat.  193.  Is, 
that  the  iflue  ihall  not  have  a  fur  cui  in  vita,  becaufe  this  writ  is 
for  eftates  at  common  law,  but  he  (hall  have  a  formedon  ^}  but  it 
feems  this  is  no  proof  that  it  is  a  difcontinuance  of  the  tail ;  for  if 
he  fhould  not  have  a  formedon,  he  ibould  be  without  remedy.  Co. 
Lit.  326.] 

[3.  Uland  be  given  to  baron  and  femey  and  the  heirs  of  the  ho* 
dy  of  the  barony  and  the  baron  makes  a  feoffment  infeey  this  is  a  dii^ 
continuance,  for  the  baron  is  feifed  by  force  of  the  tail,  and  fo  it 
ihall  be  {deaded.  Mich.  9  Car.  B.  R.  between  King  and  Ed- 
wards, per  curiam,  prxter  juftice  Jones,  who  doubted  thereof; 
adjudged  upon  a  fpecial  verdi6l.    Intratur  Trin.    7  Car.   Rot. 

99^0 

[4.  So  if  in  the  faid  cafe  haron  and  feme  join  in  a  feoffment  and  afikr 

alfo  levy  a  fine  to  thefeoffeey  yet  this  is  a  difcontinuance  of  the  tail, 

for  this  will  be  the  feoffment  of  the  baron ;  in  the  faid  cafe  of  Mich* 

9  Car.  between  Kiag  and  Edwards,  B.  R.  adjudged;  though  die 

feme  furvived  the  baron,  as  it  was  found  by  the  verdi<5i.] 


51. 434. 
fich.  31 
and  31 


[5.  If  there  be  tenant  for  lifey  the  remainder  in  tally  and  he  in 
remainder  enters  upon  the  leffeey  and  diffeifes  himy  and  makes  afeoff- 
ment  every  this  is  not  any  diicontinuance,  becaufe  he  was  not  feiled 

EUz.''c.  B.    by  force  of  the  entail.      Tr.  2  Ja.  B.  between  Mogridge  and 

Battvv.    White, adjudged.] 

TRBviLLioNfthe  fixch  point  was»  that  if  tenant  in  tail  epters  upon  his  leflee  for  life  and 
feoffment^  and  the  leffee  re-enters  ;  the  couit  lield  that  this  is  a  difcontiouance. 


t.  P.  as  to 

a  feoffment 
made  by 
the  tenant 
in  tail,  and 
the  leflee 
re-enteredy 
the  court 
tooktittsto 


[6.  If  there  be  leffee  for  yearsy  the  remainder  in  tall  to  %  5.  and 
y,  S,  enters  upon  the  lejfeey  and  makes  a  leafe  for  life  or  feomnent  in 
fee,  this  is  a  difcontinuance,  for  he  was  feifed  by  force  of  the  entail 
-at  the  time  of  the  feofFinent.  Paich.  11  Car.  B.  R.  between  Sir 
Kenelm  Digby  and  Jorden,  refolved  and  ruled  per  curiam,  upon  a 
trial  at  bar.] 

be  a  difcontinuance.    Mo.  28  x.  the  fixth  point  in  th«  cafe  ctf  Batty  v.  TVevfllion. 

7.  Grant 
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7.  Gfdnt  df  reverjion  by  tenant  in  tail  with  warranty  mahs  h§ 
difcontinuance  of  the  tailj  if  the  river/ion  does  not  fall  to  the  poffeffton 
in  the  life  of  the  grantor  y  Quod  nota,  warranty  makes  no  difcon- 
tinuance.  Br.  Difcontinuance,  pL  14.  cites  36  AfT.  8. 

8.  Tenant  in  tail  makes  a  leafe  for  twenty ^one  yearsy  and  after^  Wo.  t?j. 
tuards  m^es  a  feoffment  infee^  with  a  letter  of  attorney  to  make  livery  ^!^^^  ^ 
The  attorney  enters  and  oujls  the  lejfee  and  makes  livery.     Dyer  and  32  Ei'iz. 
Walih  held)  that  it  was  a  difcontinuance ;  and  they  faid,  that  it  was  in  cafe  o£ 
adjudged  in  the  Earl  of  Warwick's  cafe,  that  where  a  man  made  xrevini 

a  leafe  for  life^  and  afterwards  made  a  feoffinent  in  fee,  and  a  letter  in  c.  b. 
<tf  attorney  to  make  livery,  who  oufted  the  lefTee  and  made  livery,  thefixth 
that  it  was  a  good  feoffment,  and  if  the  leffee  for  life  re-entred,  Po»"^Jj^»B 
the  reverfion  remains  in  the  feoffee.    Mo.  91.  pL  226.  Pafch.  10  to  both 

£liz«  points  here 

-^SecP. 
13  T.  a.  pi.  *jt,  the  different  opinions  of  feveral  as  to  thelaft  poinc 

9.  B,  Tenant  for  life  joined  with  C  the  remainder^man  in  tail  in  a 
fine  fur  concefptotAy  which  was  tothefaid\B,for  life^  &c.  The  court 
held  the  taking  of  the  fine  by  B.  to  be  a  furrender  of  her  eftate,  and 
the  taking  a  new  eftate  of  the  grant  of  C.  in  remainder  to  be  no 
diicontinuance,  becaufe  he  was  not  feifed  of  the  tail  at  the  time* 
Mo.  747.  pi.  1026.  Trin.  26  £liz.  in  the  Court  of  Wards.  Ld» 
Hofle  v.  the  Earl  of  Rutland. 

10.  In  many  cafes  a  warranty  added  to  a  conveyance,  is  faid  to 
fxiake  a  difcontinuance  ah  effe5iu^  although  he  that  made  the  conveyance 
was  never  feifed  hy  force  of  the  eflate  taily  becaufe  it  takes  away  the 
entry  of  him,  that  right  has,  as  a  difcontinuance  does,  yfs  if  tenant 
in  tail  be  diffeifed  and  dieSj  and  the  ij^ue  in  tail  releafes  to  the  dijfeiftnr 
with  vbarranty^  in  this  cafe  the  iflue  was  never  feifed  by  force  of 
the  tail,  and  yet  this  has  the  effed  of  a  difcontinuance  by  rcafon  of 
the  warranty.     Co.  Litt.  339.  a. 

J  I.  If  tenant  in  tail  makes  a  leafe  to  another  for  term  of  life  and  ^T»er« 
the  tenant  in  tail  has  iffue  and  dieSj  and  the  rei/erfion  defends  to  his  *rant^ite 
iffii^  and  after  the  ijfue  grants  the  reverfion^  to  him  defcended^  to  an--  iabc  died 
9ther  infee^  and  the  tenant  for  life  attotns  anddies^  and  the  grantee  of  living  le- 
the  reverfion  enters^  &c.  and  is  feifed  in  fee  in  the  life  of  the  iflUe  and  vr^V^'^u-* 
after  the  iffiie  in  tail  has  iffue  a  fon  and  diesy  it  feems  that  this  is  no  the'graoc 
difcontinuance  to  the  fon,  but  that  the  fon  may  enter,  &c.  for  that  ^^  not  take 
his  father,  to  whom  the  reverfion  of  the  fee-fimple  defcended,  had  ®***^  *" 
never  any  thing  in  the  land  by  force  of  the  entail,  &c.     Litt.  ot  the  gran- 
s' 638.  tor,remain- 

dermatiia 
tail,  the  entry  of  his  iffue  wascdtigeable.  Br.  Entre  Cong<  pi.  71.  cites  34  AH*.  4. 
^  The  ifliiein  uil  had  no  inheritable  pofleflion,  inafmuch  as  tlie  right  of  entail  only  defcended  oa 
him,  and  not  the  (x>(refnon  ;  and  therefore  he  could  not  have  any  power  to  alien  a  right  of  poT- 
feflion  that  was  never  in  him ;  and  confequently  his  grant  when  be  nev^r  had  any  original  right 
<if  pofleflion  by  virtue  of  fuch  entntl  does  not  clifooatinue  (he  right  of  pulSenioni  fo  as  to  bar  the 
Ibafrom  his  entry.    Gilb.  Treat  of  Ten.  117. 

So  if  tenant  in  tail  mahi  a  leaf c  for  llfc^  and  then  granti  m>er  tht  revtrfany  and  the  Unani  fnr  life  at-^ 
tarns,  and  then  the  grantee  grants  over,  and  the  tenant  attorns  to  the  feeond  grantee,  and  dies,  and  tht  fecond 
^Mtm  tkttrs  in  ibe  life  tentuu  m  lail^  and  then  the  lenam  in  tail  dies,  this  is  no  difcontinuance  to  bar  the 
•»fliie,  hut  that  he  may  enter  ;  becaufe>  though  the  tenant  in  tail  tiad  an  original  right  to  difcon* 
iiuue  during  his  life,  becauie  he  bad  the  rigfit  of  polTeflion  in  hini|  yet  the  :61ft  grantee  had  no 
t     ••'  hglit 
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right  of  pofleflicm  In  him;  nur  ever  was  feifed  of  the  land  by  virtue  of  the  entai^y  or  Otherwift^ 
and  fince  he  never  had  the  right  of  polTeilion  in  him,  he  cannot  alien  the  right  of  pofTeffion;  fo  j| 
|o  work,  a  difcontinuance.    Gilb.  Treat,  of  Ten.  117. 

12.  None  can  dlfconttnue  an  ejlate  tailj  &fr,  unlefs  he  ome  wefi 
feifed  by  force  of  the  tailj  ^c,  unlefs  it  be  in  refpeSf  of  a  warranty ; 

which  being  made  to  a  feofFee^  or  diffeifor  and  defcending  to  the 
hcir^  had  the  eiFeft  of  a  difcontinuance  in  taking  away  the  entry,  of 
r  ^23  j  ^^  ^^^"^  before  4  &  5  Ann.  cap.  16.  by  which  all  warranties  made 
by  them  who  have  no  eftate  of  inheritance  in  the  land,  &c.  (hall  be 
void  againft  the  heir.  And  where  no  greater  eftate  pafies  than  for 
life  of  tenant  in  tail^  as  in  grants  of  reverfions,  &c.  a  warranty  added^ 
whether  by  tenant  in  tail  or  any  other  anceftor^  aaver  caufed  aHy 
difcontinuance.    Hawk.  Co.  Litt^430< 

13.  But  fuch  feoffments  and  grants  made  by  them,  who  nevtr 
were  feifed  by  force  of  fuch  eftates,  are  goffd  againji  the  grantors 
during  their  lives.     Hawk.  Co.  Litt.  430. 

If  tenant  iri  14-  None  may  difcontinue  the  remainder  or  reverfion  of  an  eftate 
tail  gi-ant  taul^  but  he  only  to  whom  the  land  is  entailed,  ami  therefore  if 
eftat<fin  ^^f^^t  in  tail  grants  totum Jiatum fuum  to  another^  and  be  makes  a 
fee,  and  feoffment  in  fee  \  this  (hall  not  take  away  the  entry  of  him  in  re- 
gives  livery  maunder  or  rever(k)n«     10  Repi  97.  Mich.    10  lac.  in  Seymour's 

thereon,        ^^c^  ^    ^'  ''  ^ 

this  works     ^"^* 

no  difcontinuance,  becaufe  he  has  aa  cibtc  for  tlie  purpofe  of  aiiensdon  bst  for  term  of  his  life. 

Cilb.  Treat,  of  Tea.  zi2» 

If  a  man  .  1 5*  But  If  the  tenant  In  tail  were  tut  once  feifed  of  the  tail^  though 

has  thfc  not  feifed  at  the  time  when  the  difcontinuance  oj  the  whole  ejlate  is 

MTefTidn  he^^tn^  it  IS  fufficicnt  to  create  a  difcontinuance;  but  though  the 

atid  is  not*  tenant  was  never  feifed^  yet  there  ma^  he  a  difcontinuance  by  rcafon  ef 

poffelTed  by  a  warranty^  as  if  the  father  difieifcs  tlic  grandfather,  being  tenant  ia 

virtue  of  ^jj^  2ind  the  father  makes  a  feoffment  with  warranty,  and  then  the 

there  wn'  grandfather  and  father  die,  this  is  a  difcontinuance  to  the  fon,  Litt. 

not  work  §.  637,  638.  Otherwife  not  becaufe  the  father  was  never  feifed 
a  difconti-  f  ^^  ^^^^  j^'L 
nuance,  un- 
lefs by  warranty  ;  as  if  there  be  ^randfatlar,  father  tt*d  foKf  and  tbs  grandfatigr  isfdjtii  im.  t<al  ."md  thi 
t^ber  dijf.ifii  tbtgriviilfatba-f  omJ  mokes  a  feoffment  in  fr.9  ami  tvci,  this  works  no  difcontiiiiunce^ 
caufe  the  father  was  not  polfelTed  of  the  entail,  but  of  a  fee-fimple  by xlilfeirio,  which  was  fub- 
jeft  to  the  entry  of  the  tenant  in  tail,  and  confequentty  the  alienee  is  fubjeft  to  the  entry  of  the 
ilTue  in  tail,  inafmuch  as  tbefatbtr^  that  made  she  alienation*  lad  ovJy  the  naked  prficj^on  by  the  digtifimf 
and  not  the  rigbt  of  poJftJi<M  by  virtue  of  tlie  entail ;  but  ifthcfalhtr  bad  mfoff'-d  'witb  "MJ^r^y,  this 
had  been  a  bar,  becaufe  the  heirs  in  that  cafe  had  been  bound  by  contradl  to  defend  that  pofletnon, 
and  therefore  hadbeeii  ever  aftenvards  repelled  from  claiming  it,  if  aflets  defcended.  Gilb.  Treat. 
•fTen.  118. 

Raym  36.  16,  Tenant  for  lifey  the  remainder  to  the  wife  for  life^  the  retnain* 

B  Ittred^e  ^^  '^  ^*'  ^''^'  of  their  bodies  \  they  Unjy  a  fine  with  warranty  to  & 

s.'^c.^*  It*'  the  baron  and  feme  die  without  iffut  5  the  next  perfon  in  remainder 

fecmed  to  (being  a  daughter  by  a  former  venter)  brings  an  ejedhnenL     The 

*h*  ^  he^  baron  here  has  but  an  eftate  for  life ;  and  there  is  no  difplacij;^  and 

eihte  is  divefting  of  any  remainder  but  the  fine  operates  only  as  a  grant  of 

executed,  cef  uy  pur  vie,  and  the  remainder  in  tail  which  they  may  lawfully 

*"**  ^°i^  £iant»  and  does  not  difturb  any  efbtc^  in  remainder  \  and  if  there 

not  diner      ^       ^  .  .        '  k  .  , 

fiomBre-  '  *»»i 
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■ 

•Were  any  difglacing  of  the  eftate,  yet  it  is  but  at  the  cle£Hon  of  him  *»'s  cafe- 
in  remainder  as  if  he  will  bring  nis  formedon,  and  admit  himfelf  ^itur^-i^ 
out  of  poiTefiion.     But  if  there  be  no  difcontinuance,  the  warranty  s\<l  83. 
will  be  no  bar,  as  in  Seymour's  cafe,     i  Lev,  36,  37.  Trin.  13  pi-  to.s.c. 
Car.  2.  B.  R.  Stephens  v.  Britridge.  '^"^^f^;^^ 

that  it  is  no  b^r ;  and  chat  the  e{l<«te  tail  in  the  baron  and  feme  was  not  executed  becaufe  there 
was  an  interveninp'  remainder  limi'ed  to  the  wife,  which  is  an  impediment*  the  which  eftace  is  not 
drowned,  but  remains  diftin^,  inafmuch  as  they  take  by  undivided  moieties.  But  it  was  agreed 
by  allfthat  if  the  eft  ate  tail  had  been  «xecucod|  the  fine  had  been  a  discontinuance  of  the  rtmaindof 
in  Ciiily  and  the  warranty  liad  barred. 

17.  Tenant  in  tail  has  the  right  ofpofTefEon  inheritatble,  and 
tiierefore  he  may  difcontinue  the  fame  in  fee  by  his  feoffment^  becauft 

Jince  he  has  an  inheritable  poffejjion^  it  follows  of  conlequence,  that  he 
may  alien  it  without  any  diiieiiin  to  anyperfon;  but  if  he  only  makes 
a  lea fe  for  life^  he  executes  hut  part  of  his  power  \  for  fince  he  had  a  L  534  J 
pofleffion  inheritable,  he  from  that  pofleffion  has  privilege  to  alien 
in  fee  without  diffeifm  to  any  one ;  and  therefore  if  after  fuch  Uafe 
for  lifey  he  grants  the  reverjion  infee-^  and  tenant  for  m'e  attorns,  and 
after  tenant  for  life  dies,  and  the  grantee  of  the  reverfton  enters  in  the 
life  of  tenant  in  tail,  this  is  a  difcontinuance  of  the  fee ;  for  fince  he 
had  originally  an  inheritable  pofleffion,  this  is  an  execution  of  the 
farther  remaining  part  of  his  power,  and  amounts  to  an  alienation 
of  the  fee  by  a  fecond  feoffment  \  for  having  originally  an  inherit- 
able pofleffion,  he  might  difcontinue  the  fame  in  fee  \  and  when  he 
executes  but  part  of  his  power,  the  reft  remains  in  him ;  and  there- 
fore if  he  have  afterwards  opportunity  in  his  life  he  may  execute  it 
by  a  fecond  alienation.     Gilb.  Treat,  of  Ten.  116. 

18.  If  tenant  in  tail  makes  a  leafe^^r  life^  and  dies,  and  the  r^- 
verfson  defends  to  the  ijfue,  and  the  ijffue  grants  the  reverjion  with 
warranty,  and  tenant  for  life  attorns,  and  dies,  and  the  grantee  enters^ 
and  the  ijfi^e  dies  leaving  afon\  this  is  no  difcontinuance,  but  the 
fon  may  enter;  for  h^  is  not  barred  by  this  warranty;  for  the  iflTue 
in  this  cafe  only  transfers  the  reverfion,  and  not  the  pofleffion,  or 
right  of  poifeffion ;  and  therefore  ifilie  in  this  cafe  is  not  repelled 
from  claiming  the  pofleffion,  which  was  never  transferred  to  the 
grantee,  and  to  which  the  warranty  was  never  annexed  \  for  it  were 
abfurd  to  conjtrue  the  warranty  to  extend  to  the  pojfejjion  of  that  which 
never  was  in  pojfejjion  at  the  time  when  the  contra^  was  made.  Gilb* 
Treat,  of  Ten.  118, 119. 


(D.  2)     What  is  an  Impediment  to  it. 

f »  T'N  affife.  If  a  mznfeifed  injure  uxorisleafes  the  land  to  B*for 
^  life,  and.  after  grants  the  reverfion  to  &.  in  fee,  and  dies^  and 
after  B.  dies,  the  entry  of  the  feme  is  lawful,  for  there  was  no  dif- 
continuance but  for  the  life  of  B.  for  the  reverfion  in  fee  is  not 
dtfcontinued,  becaufe  the  baron  died  before  the  tenant  for  life,  fo  that 
the  reverfwn  was  not  executed  in  his  life*  Br.  Difcont.  de  PoflTef* 
Jion,  pi.  15.  cites  38  Afl".  6. 

Vot.  Vm.  Sf  a.  A 
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Held  upon       >•  A  term  is  no  impediment  to  a  difeontinuanc^.  Arg.  2  Jo*  7ft 
evidence  by  Hill.  28  Car.  2.  B.  R.  in  cafe  of  Pigot  V.  Salilbury ;  cites  Co* 

thatwhcri    ^^^IV-* 

tenant  was  for  life  on  condttioo  on  ftich  aA  done  to  have  for  ycirsy  and  leflee'did  the  aft  %y  wbich 

he  became  ^tenant  for  years,  and  after  lie  in  remaindtr  Itnt'ud  afitUf  he  ibooght  this  wat  difcon* 

tinuance,  being  levied  after  he  was  le0ee  for  years,  but  it  bad  been  otberwHe  bad  it  beoi  during 

the  time  of  his  being  leltbe  for  life.    RolL  R.  i88.  pL  it.  Pafch.  13  Jac.  B.  lU    Sir  6eof|se 

Reyaelh 

3.  Reverjioner  in  tail  expe^ant  on  ejlatefor  Ufi  made  afusffinent 
hj  confent  of  tenant  fur  life\  this  is  no  discontinuance  or  the  re* 
mainder  over ;  for  it  is  a  maxim  in  law,  that  bo  that  has  mfitAM 
in  the  land,  cannnt  dijcontinut  any  eftates  therein ;  and  a  naked  aflfent 
of  tenant  for  life  to  the  making  the  feoffment  did  not  amount  to  a 
furrender  of  the  eftate  to  the  reverfionen  Carth.  no.  Hill.  2  W. 
&  M.  in  B.  R.    Swift  v.  Heath. 


r  ^25  ]  '  (E)     Of  what  Things  it  may  be. 

[l.  \  Diicontinuance  may  be  of  a  copyhold  in  tail  (admittii^ 
^  this  to  be  a  tail)  as  by  a  recovery  in  a  real  aAion  in  the 
court  of  the  lord.  Co.  4.  Deale  23.  (But  note,  diat  this  is  more 
properly  a  bar  for  the  time  than  a  difcontinuance,  as  it  feems  to 
me.)  Mich.  43,  44  Eliz«  B.  R.  per  Curiam.  Morris's  ca&, 
Hill.  8  Jac.  B.] 

J 2.  li  baron  and  feme  2referjed  of  hnds  in  the  right  of  the  femiy 
leafe  it  to  another  for  life^  this  is  not  any  difcontinuance,  for  this 
is  the  leafe  of  the  feme  till  di&greement.  Contra  18  Ed.  3,  39. 
54.  18  Aff.  pi.  2.] 

3.  Rent  cannot  be  difcontinued.    Br.  Formedon^  pL  65.  cites 

33  E-  3- 

4.  In  entry  fur  diffeifin  they  were  lit  iflue,  and  after  came  the  /#- 

nanty  and  pleaded  confirmation  of  the  demandant  made  to  him  erfier  the 
lajl  continuance^  not  the  deed  after  die  laft  continuance  is  no  pleat 
for  if  it  was  his  deed  before  it  is  a  bar ;  for  it  is  fo  confe&d  in  c& 
feA,  nor  he  fhall  not  fay  that  it  was  delivered  before  and  not  afier^ 
but  may  fay  that  it  was  made  before  the  lafi  continuance  hydurefs^  ah» 
fque  hoc  that  it  was  made  after  the  laft  continuanee.  Br.  Faits,  pL  96b 
cites  21  H.  6.  9* 

5.  If  tenant  in  tail  of  a  rent  grants  it  infee^  this  is  no  diiconti- 
nuance ;  for  it  is  by  £rant  without  livery,  woich  is  only  his  interdi 
which  he  may  lawniuv  grant  Br.  Difcont.  de  Pofleffion,  pL  3* 
cites  21  H.  6»  52.  and  41  AiT.  48. 

6.  Rent  in  grofs  lies  not  in  difcontinuance,  hui  1^  parcel  efek 
manor  may  be  discontinued  by  feoffment  of  the  manor^  Br.  DiicooC 
de  PofTef&on,  pi.  36.  cites  21  H.  7.  34* 

7.  If  ^.  is  tenant  in  taily  remainder  to  B.firyearsy  remainder  nr 
fee  to  A  Afterwards  B.  conveys  bis  eftate  to  the  Ungy  and  A.  makes 

a  feopncnt^  this  is  a  difcontinuance^  notwithfbuiding  the  term 

which 
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^ich  is  in  die  king ;  for  be  by  this  term  bas  not  any  pofieffion 
in  the  land.  2  And.  %to.  pL.a9«  in  the  Court  of  Wards  in  Clyve's 
cafe. 

8.  Tenant  in  tail  remainder  t$  the  king  levies  afine^  with  procla« 
mations.  It  was  holden  it  (hall  bind  the  ijOTue,  notwithftanding  the 
fiiving  in  the  ftatute  3a  H.  8/foc  diat  here  is  not  any  reverfion  in 
the  Icing,  but  a  remainder,  of  which  the  ftatute  fpeaks  nothing;  bat 
]^t  this  fine  does  not  deveft  the  remainder  out  of  the  king,  but  the 
conufee  ihall  have  a  fee  determinable  upon  the  tail.  Mo.  115.  pU 
258.  Pafch.  20  £Iiz.    Jackfon  v.  Darcey. 

9.  A.  makes  a  gifi  in  tail  to  B,  who  makes  a  gift  in  tail  to  C.  G 
makes  afeoffiwnt  infee^  and  Ses  without  iffue.  B.  has  iiTue  and  dies* 
The  ijjue  of  B.JhaU  enter  \  for  although  the  feoffment  of  C.  did  di^ 
continue  the  reverfion  of  die  fee  (imple,  which  B.  had  gained  upon 
the  eflate  tail  made  to  C.  yet  it  could  not  diicontinue  the  right  of  the 
entail  which  B.  had,  which  was  difcontinued  before;  and  therefore 
when  C.  died  without  iffite^  then  did  the  difcontinuance  of  the  eftate 
tail  of  B.  which  pajjed  by  his  Svery^  ceafe,  and  confequendy  the  en- 
try of  the  iffiie  of  B.  lawful;  which  cafe  may  open  the  reafon  of 
many  other  cafes.  Co.  Litt.  327.  b. 

10.  A  grant  by  deed  offuch  things  as  do  Se  in  grant  and  not  in 
livery  of  ^ifin,  works  no  difcontinuance.     But  the  particular  rea- 
fon is,  for  that  of  fuch  things  the  grant  of  tenant  in  tail  works  no 
wrone,  either  to  the  iffue  in  tail,  or  to  him  in  reverfion  or  remain-   [  C36  1 
der ;  for  nothing  does  pafs  but  only  during  the  life  of  tenant  in  tally 

which  is  lawful^  and  every  difcontinuance  works  a  wrong.     Co.  Litt. 

33^- »•  ... 

11.  If  tenant  in  tail  of  a  rentfervice^  &c.  or  dlz  reverfion  or  re*  Br.Difconu 

mainder  in  tail,  ^c.  grants  the  fame  in  fee  with  warranty ^^  andlea^jes  °^T^^  P** 
a^ets  infeefmple^  and  dies ;  this  is  neither  bar  nor  difcontinuance  \^  g,  '^^^T^ 
to  the  illue  in  tail,  but  he  may  dittrain  for  the  rent  or  fervice,  or  — ibi'cL  pU 
enter  into  the  land  after*  the  deceafe  of  tenant  for  life.    But   if  34-  s.  P. 
the  ijue  brings  a  fonnedon  in  the  defcendsr\  and  admits  himfelf  out  J?^!* 
of  pojfejftony  then  he  Jhall  be  barred  by  the  warranty  and  afjets^     Co» 
litt.  332.  b. 


(F)     Difcontinuance. 
Of  what  Eftatc  or  Intereft. 

X.  TF  a  man  h^felfed  of  a  manor  with  an  advowfon  appendant  its 
■*'  tail  and  dieSy  his  hetr  enters  and  endows  his  mother  of  the  third 
part  of  the  manor^  and  of  the  third  part  of  the  adv.wfon  to  pre* 
fent  by  turn  and  after  takes  femeySLnd  conveyed  two  parts  nf  the  manor, 
and  the  reverfion  of  the  third  part  and  of  the  advowfon  in  demefne 
and  in  r  ever  Ron  in  fee  ^  and  re*takes  an  ejlate  to  hifn  and  his  feme  foY 
their  lives,  tne  heir  cannot  difcontinue  the  third  part  of  the  manor, 
nor  the  third  part  of  the  advowfon  in  the  l\ii<^  of  the  tenant  in  dowef, 
becaufe  it  remains  in  reverfion^  and  therefore  his  grant  of  it  ihall 

Sf 2        ^  UU 
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not  feive  6ut  for  his  life.  And  if  be  grants  two  acres  efthi  mtMet^ 
'  and  the  advowfon  to  fF»  If.  in  fee  after  that  be  bas  prefenied  twice^ 
and  after  he  and  the  tenant  in  dower  die,  and  the  church  is  voidj  his 
feme  fhail  have  the  prefentation)  and  not  the  alienee,  becaufe  it  is 
but  a  grant  of  it,  and  not  a  difcontiiiuance,  and  the  grant  is  not 
good,  for  the  baron  is  dead.  Quod  nota  by  award,  Br.  Difcon. 
de  Pofl*.  pi.  I  o.  cites  23  AS.  8. 

2.  If  tenant  in  tail  endows  bis  mother  and  after  grants  the  re^ 
verfion^  and  the  tenant  attorns,  this  is  no  difcontinuance,  per  Hu£- 
fey,  Brian,  and  Fairfax*  And  if  teiiant  in  tail  of  a  rent  in  poi^ 
feilion  makes ,  alienation  with  warranty,  and  the  tenant  attorns,  it 
is  a  difcontinuance.  Br.  Difcont.  .de  PofL  pL  19.  cites  4  H. 
7.  17. 

For  more  of  Difcontinuance  in  genera),  fee  15111011  Allll  jFttll^ 

Cat  in  QOtta.  Jftne.  jpormettm.  Jointreb.  t^crpetuitp* 
iSecoDan;  Common*  SemainBer*  And  other  proper  Titles. 
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MD)  pf  C^-)    ^^^  ^f  Difcovcry.     Good.     In  what  Cafes 
^4-  -  in  General. 

• 

I.  TTVEFENDANT    enforced   to    fct   down    s/pon   his 
1  J  'Oath    whether  his  ^leafe  was  expired  or  not.    aS  Eliz. 
Toth.  69. 

2.  Where  the  complainant  will  reft  upon  the  oath  of  the  defend* 
ant^  and  be  contented  to  be  judged  thereby,  there  the  oath  of  be- 
wraying is  hardly  granted.    CaiVsRep.  15. 

3.  A  bill  was  brought^or  titbes  of  conies  due  to  him  by  cuftom^  t^ 
pay  the  tenth  coney  or  the  value  cS  it,  ajul  to  difcover  how  many  be  bad 
kilUd.  The  defendant,  by  anfwer  denied  the  cufiom^  but  made  no  £[* 
covery  as  to  the  number  killed^  or  the  value  of  them.  Exception 
being  taken  thereto,  the  court  held,  that  he  need  not  difcover,  there 
l)eing  a  full  anfwer  given  to  the  thing  in  demand,  by  denying  the 
cuftom ;  which  fboulo  be  tried  before  he  be  bound  to  difcover,  but 
the  court  thought  fit  that  if  this  matter  ihould  be  found  againft  the 
defendant,  he  ihould  be  examined  upon  interrogatories  to  difcover 
his  knowledge,  and  an  ijfue  was  dire£ied  to  try  the  cujlonu  And 
the  court  conceived  the  cafe  Wronger  for  the  defendant^  the  demand 

of 


of  conies  ittng  again/l  convmn  righu    Hard.  i88«  Pafch« 
13  Car.  2.  in  the  Exchequer.    Randall  v.  Head* 

4.  And  the  court  held  that  it  would  be  the  fame  if  the  plaintiff 
upon  a  feigned  fuggeftion  (hould  pray  that  a  defendant  dtfcover  what 
tvritings  he  has  or  what  goods  or  other  things  upon  a  pretence  that  he 
is  jointenant  with  him^  and  fo  as  to  what  he  has  got  by  his  trade> 
which  would  be  ftrangely  inconvenient  j  but  where  that  is  no  fucb 
great  inconvenience,  as  upon  a  bill  againft  an  executor  to  difcover 
aflets  upon  a  bond  or  debt,  there  he  muft  anfwer  though  he  denies 
the  debt;  becaufe  it  concerns  the  2iSt  of  another  perfon,  and  aflets 
are  prefumed,  and  in  fuch  cafe  there  is  no  inconvenience*  Hardr. 
388.  Pafch.  13  Car.  2.  in  the  caf«  of  Randal  v.  Head. 

5.  A.  feifed  of  lands  in  fee  covenants  by  deed  in  confideration  of 
1500/.  to  fettle  all  his  lands  of  which  he  was  then  feiied,  fo  that 
on  A's  death  they  (hould  come  to  B,  and  his  heirs,  and  alfo  to  Uav9 
B.  aU  his  perfonal  ijiate  (except,  &c.}  and  alfo  that  all  the  lands 
which  he  (hould  purchafe  after  per  date  of  the  faid  deed,  /hould  he [9 
purchafed  that  after  A's  death  theyjhould  come  to  B.  A.  by  a  former. 
decree  was  ordered  to  convey  the  lands  he  was  feifed  of  at  the  time 
of  the  deed  executed.  And  having  purchafed  lands  fince  B«  brou^t 
a  neM^  bill  for  difcoverv  of  the  (ame.  B.  demurred^  for  that  the 
plaintiff  hath  not  entitled  himfelf  theretOy  and  the  demurrer  allowed. 
Fin.  R.  230.  Trin.  27  Car.  2.   Coke  v.  Bifhop  and  Verdon. 

6.  Where  the  enta'd  was  dif continued  hy  feoffment  the  court  would  ^  Vern.  211. 
not  oblige  the  defendant  to  dtfcover  where  the  freehold  was  to  enable  PImV®'  -> 
the  plaintiff  to  6nd  out  a  tenant  to  the  praecipe,  ^ainft  whom  to  36  can  x 
bring  his  fortnedon*    2  Vern.  345.  pL  318.  Hill.  1697.  in  cafe  of  Stapleconr. 
Bowater  v.  Ely,  cites  it  as  the  cafe  of  Sharrard  v,  Stapleton.  Shcrrard. 

7.  Plaintiff  not  entitled  to  difcovery  fi;/>A«/  vending  his  title  f  (-^81 
«/  /tfwv  MS.  Tab.  1713.  D.  Hamilton  v.  Fle^'twood.  *-  ^^    ^ 

8.  Whether  a  plea  of  thejiatute  of  limitations  be  a  bar  to  a  dif- 
coverv, and  whether  the  point  of  the  plea  ought  not  to  be  con(idered 
firil.  MS.  Tab.  Dec.  12,  1721.  £arl  of  Broadalbine  v.  Earl  of 
C^thneft. 

9.  Chancerjr  never  allows  a  bill  of  difcovery  in  aid  of  the  ec^ 
cbftaftical  jurifdiHion  \  per  Ld,  Hard  wick,  Mich.  1738.  Dun  v^ 
Balguy, 


(B)     Bill  of  Difcovery  allowable  in  what  Cafes. 

Where  it  will  fubjedl  a  Man  to  Penalty  or  For- 
feiture. 

i«  nr^HE  plaintiffs  exhibited  a  frivolous  bill  without  a  couniel** 
■*•  lor*s  hand,  and  got  an  injun£Uon  for  ftay  of  any  fuit  to  be 
commenced  in  any  of  her  majefty's  courts  but  in  this  5  whichyi/^- 
fmna  and  injun&ion  being  ferved,  feemed  to  be  counterfeit  j  there- 
fore oi^^red  a  fubposna  be  awarded  againft  the  plaintifts  as  well  tor 

^  Sf  3  fiev^ 
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fiitv)  of  fvhcm  ^hey  had  the  fatd  tvritj  and  to  anjwer  their  mfle»» 

meanors^  as  alfo  to  pay  the  defendant  cofts  for  his  unjuft  vexation. 

Gary's  R^p.  152,  153.  cites  21  Eliz.  Ap.  Edward  ap  Hugh,  abd 

David  ap  Jenkin  v.  R^ph  Jenkin. 

2.  M.  was  not  enforced  by  anfwtr  to  difcovcr  a  forfeiture  to  Yivi 

own  hurt  Toth.  69*  32  and  .33  Eliz. 
Defendant  3.  The  plaintiiF  prefers  his  bill  to  have  the  defendant's  anfwer, 
"°n*^d'**"  '  ^^^^^^  ^^  contrast  was  to  receive  more  monies  for  inter  eft  than  was 
difdofe*'  warranted ;  demurrer  unto,  but  over-ruled,  and  if  found  Aat  the 
matter  of  defendant  lent  it  without  confideration,  then  to  take  the  forfeiture. 
ufury.  Toth.  rj.   ^^^  g-^  j^-  j^^j^  GottoH  V.  Fofter. 

135.  otcs  /        -* 

aak  I^U%*  Fanton  v.  Blomer. 

4.  One  who  bad  a  covenant  to  deliver  evidences^  esdiibited  his  bill, 
fuppofing  certain  deeds  to  remain  in  the  covenantor's  hands ;  the  opi- 
nion of  the  court  was,  the  defendant  needed  not  to  anfwer,  becaufe 
he  ihould  thereby  difclofe  caufe  of  forfeiture  of  the  bond.  Toth.  80. 
Mich.  38  Eliz.  Wolgrove  v.  Goe. 


39 

Weft. 

6«  The  Counted  of  Mountague  claimed  the  w^dfinp  of  the  Mf 
4^  the  heir  of  a  tenant  a(  hers,  whicli  was  efioyned  from  her ;  flie^ 
AifpoSing  fome  of  the  heir's  friends  exhibited  her  bill  in  chancers; 
and  it  feemed  they  ihould  not  a^sfwer  to  charge  themfilves  crimnallj^ 
efpeciallv  in  this  cafe,  where  fo  great  a  puni&ment  as  eAjurati$H  naj 
follow,  «c.    Gary's  Rep.  la,  13. 

7.  Defendant  ordered  to  anfwer,  though  it  be  to  hisfrefueSce 
hyjiatute  laws.  Toth.  74.  Trin.  or  Mich.  4  Car.  Eland  v.  Cot* 
tinjfton. 

8.  Although  crimnal  cashes  are  not  here  to  be  tried  diredlv  for 
tbe  punifhing  of  them,  yet  incidendy  for  fo  much  as  .concemem  the 
equity  of  the  caufe  they  are  to  be  anfwered.  Totfa.  74.  Wakemaa 
v.  Sinith. 

9.  A  commffimer  to  anfwer  hriterj  and  ccMTuption*  Todu  74* 
Trin.  6  Car.  Wiiui  v.  Swain. 

r  f  '20  1  '^  ^"  ^  demurrer  to  difcover  what  wafte  he  had  done,  the  de- 
l  5  jV  J  murrer  was  allowed.  Arg.  Comvns's  Rep.  664.  cites  ii  Car*  At* 
t'^tmr   »°™7  Ge«erJJ  V.  Vincent.         ' 

printed  for  xx  Geo.  and  wa5  a  bill  brought  againft  a  copyholder  for  a  difcovery  of  timlstr  cot 
down  more  than  h%  could  jui^ify.  The  defendant  demurred*  becaufe'it  would  lubjeft  him  to  a 
forfeiture,  as  being  waUcy  and  the  4emurrcr  was  aliowed.    MS.  Rep. 

11^  Bill  by  tho  Jilorney  General  againfi  a  perfon  outlawed  Xo  dif- 
cover his  real  andperfonal  eftate^  and  what  fecret  and  fraudulent  gifts 
and  conveyances  he  M  tnade^  for  that  he  was  outlawed^  wherd^y 
bis  goods  and  profits  of  his  lands  were  forfeited.  Defendant  de- 
murred) Qi^ia  nemo  tenetur  prodere  feipfum)  and  to  difcover  his  e£* 
tate  u^n  a  forfeiture,  b^t  held  that  he  muft  anfwer,  becaiiie  the  fvo* 
teSor  is  intitled  to  his  eftate  by  courfe  of  law, aad  the  outlawry  ism 
nature  of  «gift  to  the  Iwg  or  r  judgments^  aivl  a  eommon  ferjen  may 
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tutre  a  bill  of  difcovery  in  the  like  cafe  to  enahk  him  to  take  out  exe^ 
€utU»y  and  he  was  ruled  to  anfwer  ;  Quod  nota.  Hard.  22.  pl« 
$•  Mich.  1655.  inScacc.   TheProteflor  v.  Lord  Lumley. 

12*  A  bill  was  to  difcover,  tVhetber  the  defendant  did  not  conceal 
the  cuftoms  and  excife  upon  260  cafks  of  currants  imported,  and  had 
0ideavoured  to  corrupt  the  cuftom-houfe  officers  by  promtfing  40 1;  re« 
^mnA  to  conceal  it.  On  demurrer  by  the  defendant  the  court  inclined 
to  think  he  fhould  not  be  compelled  to  make  a  difcovery,  unlefs  the 
Attorney  General  waived  the  proceeding  for  all  forfeitures*  Arg. 
Comyns'sRep.  664.  cites  Hard.  137, 138.  [Hill.  1658.  in  Scacc] 
The  Attorney  General  v.  Mico. 

13*  The  difference  is  between  caufes  criminal  and  civil  \  if  an  ^ 
fender  be  once  legally  convicted  of  an  offence^  whereby  he  ought  tofbr^ 
JSiit  bis  eftatoy  then  it  is  lawful  and  prpper  to  prefer  a  bill  to  difco* 
ver  what  eftate  in  lands  and  goods  he  then  had,  as  in  cafe  of  an  out» 
iawry  orattainder^  ice.  for  that  the  efFe£lof  fuch  a  bill  is  not  only, 
to  difcover  what  is  forfeited  already,  and  not  to  difcover  a  caufe  of 
f>rfeiture.    Arg.  Hard.  145,  in  the  S.  C. 

14*  Defendant  (hall  not  difcovOr  any  thing  againft  himfelf  to 
charge  himfelf  with  the  penalty  of  a  bond  di  arbitration.  Chan.  Rep. 
142.  15  dr.  I.  Bilhop  v.  BiUiop. 

15. '  The  hufband  deviled  to  his  wife  an  eftate  and  intereft  in  feve-  S.  C.  cited 
gal  goods  and  thines  to  be  held  and  enjoyed  by  her  during  her  wi-  «"™^?^'° 
dowhood.     On  a  bill  brought  againft  her  to  difcover.  Whether  mar^*  Pa^'h.  it' 
riedar  noty  in  order  to  prove  ^forfeiture  of  her  eftate,  ftie  demurred,  Geo.  z. 
and  the  bill  was  difinified.    2  Cban«  Rep.  68.  24  Car.  2.    Mon- 
llings  v.  Monnings. 

|6.  A  man  is  not  bound  to  difcover  what  may  fubjedl  him  to  the  Or  to for^ 
penalty  ijfj;«  t  ^^  of  parliament.    Vern.  X09.  pi.  98.  Mich.  1682.  f^t^ofbu 
Birdv.  Hardwick.  ^ik!tso^ 

Sir  BAltl  Firebrafs's  cafe^  ■  But  where  it  U  h  bis  *  own  agreemgni,  though  it  Is  a  ptnaltity  he  nauft 

difcover.    1  Vern.  244.  pL  129.  Mich.  1691.  African  Company  v.  Paris.  Or  where  the 

pel  Ton  requiring  it  has  the  powery  and  ofns  to  remit  futh  ptnalty.    And  this  is  the  conftant  rule  in 
Cafes  of  tenant  for  life  committing  waite,  or  levying  a  fine,  &c.  or  any  other  torfeiturc,  unlefs  lh» 
forfeiture  is  remitted  he  is  not  boouJ  to  difcover.    SeeG.  £qu.  R.  187.  Arg*  Hill.  i%  Geo.  f.  in 
cafe  of  Gafceign  v.  Sidwell. 
.*  India  Company;v.  Blake.    Fin.  R,  117.  S,  P. 

■f*  As  whether  he  agreed  togiv9  a  courrfeflvr  afitm  in  p^f  for  care  and  pains.    For  it  is  wiUlUL 
|!he  ftatute  of  maintenance.    Fin.  R.  75.  Hill.  15  Car.  a.  Penrice  v.  Parker. 

17.  Bill  for  tithes  I  defendant  demurred  becaufe  he  had  not  of- 
fered by  his  bill  to  accept  of  the  Gngle  value,  and  yet  alleged  in  his 
bill  that  die  defendant  had  carried  away  the  com^  &c.  without  (etting 
forth  the  (ithes  according  to  the  flatute  \  it  was  urged  for  the  de*  [  54^  4 
^ndant,  tha(  (hould  he  anfwer,  the  plaintiff  would  prefendy  go  to 
law,  and  give  hi6  anfwer  in  evidence,  and  recover  the  treble  value 
of  the  titties,  and  a  court  of  equity  ought  not  to  affifl  in  recovering  a 
penalty^  nor  .compel  a  difcovery  of  s^  forfeiture }  but  over-ruled,  tho 
plaintiff  in  this  cafe  being-only  executor  of  a  parfon^  and  not  the  par- 
ion  himfelf,  and  (b  not  intitlea  to  a  forfeiture  on  the  ftatute.  V  em, 
60.  pL  57.  Mich.  1682.  Anon. 

17.  Bill  was  brought  to  iMo(yfti  fimnj  \  defendants  demurred, 
^  the  damurrer  was  allowed.  Ch.  rrec.  214.  pi.  176.  Hill.  1702^ 
Actoroey- General  for  Hindley  v.  SudeU,  Helketh,  &  al\ 
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1 8.  A  bill  was  brought  at  the  relation  of  feveral  fretmen  $f  the 
Weavers  Company  againft  the  defendants'^  Wardens^  &r«  of  the  fiud 
company,  fetting  forth  their  charters  of  incorporation  and  rules,  but 
that  the  defendants  had  been  guilty  of  many  breaches  thereof,  and 
had  opprefled  the  freemen,  &c.  and  mentioned  fome  particulars,  and 
for  a  difcQvery  of  the  reft,  and  that  they  might  be  decreed  for  the 

>  future  to  ohferve  the  charters^  and  to  have  etn  account  of  the  revenue  of 
the  corporation,  which  the  defendants  had  mijpent^  w:.  was  the  end 
of  the  bill  I  to  which  the  defendants  demurred,  becaufe  as  to  part  of 
the  bill  it  was  to  fubjed  them  to  profecutions  at  law,  and  to  a  quo 
warranto,  and  as  to  the  other  parts,  the  plaintiffs  had  remedy  by 
mandamusy  information^  or  otherwife,  and  notbere  \  and  of  the  fame 
opinion  was  my  Lord  Keeper,  who  faid  it  would  ujurf  too  much  on 
the  King*s  Bench',  and  that  he  never  heard  of  any  precedent  for  fuch  a 
cafe  as  this,  and  fo  allowed  the  demurrer.  Abr.  Equ.  Cafes  I3I» 
Mich.  1705.  Attorney- General  v.  Reynolds,  &  al*. 

19.  If  A.fteals  goods  from  B.  and  (ells  them  to  C.  and  A.  take» 
them  from  C.  the  vendee^  C.  may  fue  A.  in  equity  to  difcover  his 
tide  to  thofe  eoods,  and  A.  (hall  be  enforced  to  anfwerv  Holt'a 
Rep.  50.  pi.  6.  Mich.  5  Ann,  in  cafe  of  Gawne  v.  Grandee. 

20.  Where  feveral  are  partners  in  an  unlawful  or  clandeftint 
fradcy  and  one  of  them  brings  a  bill  ofdifcovery  againjl  the  others^  it 
is  no  good  plea  that  their  anfwer  may  fubjed  them  t6  the  penalty 
of  an  2&  of  parliament ;  for  by  their  going  on  in  fuch  trade  they 
feemed  to  have  entirely  waived  that  unlawfulnefs  as  between  them-- 
felves ;  fo  the  plea  was  difallowed,  and  they  were  ordered  to  anfwer. 

G.  Equ.  R.  186.  Hill.  12  Geo.  i.  Gafcoyne  v.  Sidwell. 
MS.Kep.  2j^  upon  the  Tnarriage  of  Mr.  Payne  with  one  Mrs.  Gage,i!{Ou£r 

j?*^^  '^'  in  the  county  of  Surry  were  fettled  and  conveyed  to  the  ufe  of  the  buf* 
Smith  V.  band  and  wife  for  their  lives^  and  the  life  of  the  furoivor  of  themy 
R«>^*7^     then  to  the  ufe  of  the  frfi  and  every  other  fon  in  tail  male^  remainder 

Comynt's  '^  ^*^  ^^i^*  ^^^^^  ^f  ^^^  hufband.     The  marriage  took  efied,  but 

Kep.  665.  Mr.  Payne,  the  hufband^  died  in  the  life^time  of  his  wife  without 

as  deter.  leaving  any  iffiuy  having  divifed  all  his  lands  to  his  wife  and  her 

^^^  heirs. 

Hat-dwick,  In  1730  Mrs.  Payne,  the  wife^  devifed  all  her  real  ejiate  to  the 
ttTat  the  dc  defendant ^  fubjc^  to  a  few  legacies  mentioned  in  her  will,  hut  lived 
was'not  ^'^^  ^'"^  ^  P^Plft »  but  that  being  difficult  to  prove  at  law  the  plain- 
obliged  to  tiff  Mr.  Smith,  who  had  married  Eliz,  Payne^  heir  at  law  to  Mr. 
difcover  Payne  and  his  mk^fied  their  bill-againfl  the  defendapt  to  fet  afiie 
whcih^^e  '**'  marriage-Jfcttlement  and  will  of  Mr.  Payne^  the  hulband,  under 
l)«a  papift  which  Mrs,  Payne  clalmedy  and,  in  particular  prayed  that  the  defen» 
or  not ;  in  ^nt  might  difcover  whether  Mrs.  Payne^  the  wifcy  under  whom 
marr^geTf  ^*^  defendant  claimed^  was  a  papifl  or  not. 

Mrs.  Payne       As  to  fo  much  of  the  faid  bill  as  fought  a  dilcovery  from  the  de* 

with  Mr.  fcndant  whether  Mrs.  Payne  was  at  any  time,  and  how  long  before 

f  Ticrocnt  '^^'"  n^2''"^g^  ^'^^^  ^"^^  huftjand,  a  papift,  and  profeffed  the  popifh  re* 

wasmadcto  Hgion,  and  continued  fo  till  her  deadi,  and  whether  as  fuch  fhe  was 

the  oft  of  *  incapable  and  difabled  by  the  laws  of  the  realm  to  purchafe  other 

huAanciand  jn  her  own  ftame,  or  in  the  name  of  any  to  her  ufe,  or  in  truft.for 

their  livesi  ber,  any  manors,  lands,  tenements,  hereditaments,  eftates,  tetms, 
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or  anjr  ihtereft  or  profits  whatfocvcr  out  of  lands ;  the  defendant  »*<!  after  to 
pleaded  the  deeds  of  fettlement  made  upon  the  marriage  of  Mr.  ^hc^'^fon, 
Payne  and  his  wife,  as;  alfo  the  will  of  Mr.  Payne,  the  huiband,  of  that  mar- 
under  which  (he  claimed,  as  alfo  the  will  of  Mrs.  Payne,  under  riageintaii, 
which  the  defendant  claimed ;  and  for  plea  further  faith,  that  by  an  JJ  Mre*PaUi 
au3  of  parliament  made  in  the  nth  and  i2th  year  of  his  Majefty  King  ia  fee,  who 
William  the  3d,  it  was  amongft  other  things  enaded,  that  every  pa-  <i«vifcd  it  to 
pift  or  perfon  makine  profeflion  of  the  popifh  religion  ihould  be  dif-  ^p/f^*"! 
abled,  and  was  thereby  made  incapable  to  purchafe  either  in  his  or  die  bill  was 
her  own  name,  or  in  the  name  of  any  other  perfon  or  peribns  to  todifcover 
his  or  her  ufe,  or  in  truft  for  him  or  her,  any  manors,  &c.  and  yj^jf  ^*^ 
that  all  and  Angular  effates,  terms,  and  any  other  intereft  or  profits  not  apa- 
whatfoever  out  of  lands  to  be  made,  fufFered  or  done  to  and  for  the  pii^»  in 
ufe  or  behoof  of  any  fuch  perfon  or  perfons,  ihould  be  utterly  void  J^^  jg^"^® 
to  all  intents  and  purpofes.  would  be 

Upon  arguing  this  plea  it  was  infifted  upon  for  the  defendant,  void ;  and 
that  it  was  a  {landing  rule  in  this  court,  that  no  perfon  was  bound  **".  ^f^^ 
to  difcover  what  might  fubjefb  him  to  the  penalty  of  an  aft  of  par-  Lord  Chan- 
liament.    That  the  ftatute  11  and  12  Wm.  3.  was  a  penal  law,  and  ceiiorheld, 
that  the  party  who  would  take  advantage  of  fuch  a  law,,  ought  not  ^^^^  dpf«n- 
to  be  affifted  in  a  court  of  equity,  which  never  helps  a  forfeiture.  noc^obitge4 
He  that  would  claim  any  thing  forfeited,  muft  make  out  the  forfeit-  to  aafwor* 
tire  himfdf ;  fornopeifon  is  obliged  to  difcover  a  fa£t,  which  faft 
would  be  a  forfeiture  of  his  own  eftate.  If  a  copy  holder  commits  waftcy 
it  is  a  forfeiture  of  his  own  eftate  to  the  lord  of  the  manor;  but 
if  the  Urdcf  a  manor  comes  into  this  court  for  a  difcovery  whether 
the  copyholder  has  been  guilty  of  wafte  or  not,  the  copyholder  is  not 
bound  to  anfwer^  for  nalaw  m  the  world  obliges  a  man  to  accufe 
himfelf.     If  an  ejiate  is  given  to  a  woman  durante  viduitate  fua^  (he 
is  not  bound  to  £jcover  whether  Jhe  is  married  or  not,  becaufe  die  dif- 
covery of  that  hA  might  be  the  lofs  of  her  eftate.    2  Chan.  Rep.  68« 
which  cafe  they  affirmed  to  be  law. 

That  difabiiities  and  forfeitures  were  ofthefamentttt^re\  that  a  total 
incapacity  or  difablHty  to  hold  at  all  (which  is  the  cafe  of  papiftsl 
was  certainly  as  much  a  penalty  as  a  forfeiture  of  an  eftate  whicn 
the  party  was  before  capable  of  holding.  That  as  Mrs.  Payne 
would  not  have  been  obliged  in  her  life-time  to  difcover  whedier 
Ihe  was  a  papift  or  not,  fo  the  defendant  who  claims  under  her  will 
not  be  obliged  to  difcover  it  becaufe  he  ftands  in  her  place.  To  all 
which  might  be  added  that  this  and  other  a£ts  of  parliaments  made 
againft  papifts  creating  diiabilities  and  penalties  were  hard  laws 
made  to  reftrain  people  in  the  exercife  of  their  religion  according 
to  their  confcience,  and  therefore  would  never  be  helped  in  a  court 
of  cofifeiehce  as  this  court  was. 

On  the  other  hand  it  was  inftfted  for  the  plaintiff,  that  it  was  not 
their  bufinefe  to  examine  whether  the  afts  of  parliaments  made 
againft  papifts  were  hard  laws  or  not  \  they  were  laws,  and  that  was 
fidKcient  for  their  purpofe  \  that  this  was  not  the  cafe  of  a  forfeit-* 
wre,  but  it  was  to  difcover  a  feft,  which  If  true,  the  eftate  was  never 
in  Mrs.  Payne,  becaufe  the  aft  of  parliament  makes  all  papifts  ab* 
iblutdy  incapable  of  being  purcbafors  \  if  (he  was  a  ppift>  the  ef« 
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Utt  never  vefted  in  her,,  and  as  flie  was  not  capabte  of  holding  ftt 
(he  could  not  give  it  away  to  the  defendant,  the  defendant  there* 
fore  could  never  forfeit  the  eftate ;  for  no  perfon  could  be  fiud  to  for* 
feit  an  eftate  he  never  had.  An  alien  is  incapable  of  holding  lands  at 
r  442  j  the  common  law,  but  it  is  clear  that  he  would  be  oblig^  to  diC* 
cover  whether  he  is  an  alien  or  not,  and  his  difeovery  of  that  hSt 
whether  he  is  fo  or  not,  can  never  be  a  forfeiture  of  his  cftatCi 
becaufe  he  never  had  a  right  to  it.  So  in  cafe  of  a  baftaid  vrtio 
is  nullius  Alius,  and  incapable  of  claiming  lands  bv  delceat,hefliall 
difcover  whether  he  be  fo  or  not  for  the  lame  reafon.  So  a  perfba 
claiming  under  a  bankrupt  whofe  goods  are  vefted  in  the  affignees 
for  the  benefit  of  the  creditors,  muft  difcover  whether  the  pcrfan 
under  whom  he  claims  was  a  bankrupt  or  not  at  the  time  of  the 
conveyance.  That  all  thefe  cafes  depend  on  the  fame  realbn,  and 
were  no  forfeitures,  becaufe  the  eftates  were  never  in  thenu  So  if 
Mrs.  Payne  was  a  papift,  (he  was  incapable  of  haying  the  eftate 
herfelf,  io  could  not  give  it  away,  and  therefore  the  defendant  coiikl 
never  forfeit  it,  becaufe  the  eftate  was  never  in  him. 

But  my  Lord  Hardwicke  vfas  of  opinion,  that  the  defendant  was 
not  obliged  to  difcover  whether  Mrs.  Payne  was  a  pa^ft  or  not; 
that  there  was  no  rule  better  efti^lifhed  in  this  court,  than  that  a 
man  fhall  not  be  obliged  to  anfwer  to  what  may  fubjedi  him  to  the 
penalty  of  an  a£k  of  parliament*  No  perfon  can  doubt  whether 
this  be  a  penal  law,  and  whether  die  daufes  relating  to  papifb  are 
not  penalties  impofed  on  all  perfons  exercifmg  that  religion.  It 
IS  objeded  that  diis  is  not  the  cafe  of  a  forfeiture,  becaufe  the  ef« 
tate  was  never  vefted,  and  therefore  can  never  be  devefted ;  yet  it 
all  fells  under  the  feme  reafon,  and  an  incapacity  or  difebility  to 
hold  at  all  created  by  a&  of  parliament*  is  certainly  as  much  a  pe* 
nalty  as  the  forfeiture  of  an  eftate  by  a  perfon  who  had  a  right  txi 
enjoy  it  before  that  forfeiture.  That  this  is  not  tiki  tbt  c^t  rf  4m 
alien  or  haftari^  who  are  incapable  by  the  general  laws  of  the  reaha 
to  inherit ;  for  this  is  a  difebility  created  by  an  aft  of  parliament. 
That  what  fwayed  with  him  much  was  the  great  inconvenieaco 
that  would  follow,  fliould  this  plea  be  difellowed,  for  that  there 
would  be  nothing  in  this  court  but  bills  of  difcovery  wbeAer  fiich 
and  fuch  perfons  were  papifts  or  not,  and*  nobody  kxiows  what  ooih 
fiifion  would  follow. 

His  lordfhip  held,  that  as  Mrs.  Payne  was  not  obliged  to  difcover 

whether  flie  was  a  papift  or  not^  fo  likewife  die  defendant  who 

claimed  under  her  was  not,  and  that  in  that  re^ft  there  was  no 

difference  between  the  party  herfelf  and  the  perfon  who  derived  his 

.  title  from  her.     The  plea  was  allowed. 

22.  Giles  Meredith  beine  feifed  of  the  lands  in  queftion  in  feei 
died  leaving  diree  fifters,  sdl  of  them  above  die  age  of  eiefatjeen 
years  and  mc  months  and  profoiTmg  the  popifli  religion,  vis.  £e  de-* 
lendants  Catherine  Cecily  and  Mary  who  was  married  to  the  defen^ 
dant  Watkins  who  was  a  proteftant. 

And  now  the  plaintiffs  brought  their  bill  in  right  of  the  plaintiff 
Mary  who  was  the  next  proteftant  kin  (fetting  forth  their  cafe  aa 
aboVe)  againft  the  feid  defendants  Catherine  Cecily  aiid  Watkini 
and  his  wife  in  order  to  compel  them  to  difcover  vihithn  at  tbs 

death 


Jbath  of  At  laid  Gius  Meredith  they  were  not  fever ajtf  tfthe  dgi  jf 
eighteen  years  and  fix  montht  and  upwards^  and  were  not  educated  sn 
and  prof effed  the  pspijh  religion^  and  whether  they  had  not  refufed  to  take 
the  oaths  prefcribed  by  the  all  of  the  II  faf  12  ^  3.  and  thereby  inca^ 
facitatedfrom  holding  any  landsy  ^c.bydefcent  or  oiherwife,  and  whether 
plaintiff  Mary  is  not  next  of  kin  to  the  late  father  of  the  faid  Giles 
Meredith^  and  to  the  faid  Giles  Meredith^  as  alfo  to  the  faid  defendants 
Catherine^  Cecily j  and  Mary^  and  thereby^  and  by  the  faid  aa  intitled 
to  the  premijfes  during  fuch  incapacity. 

To  fuch  parts  of  the  faid  bill  as  fought  a  difcoverv,  whether  Ae 
laid  defendants  were  not  educated  in,  and  did  not  tnen,  and  at  the 
filing  the  bill  profefs  the  popifh  religion,  and  whether  they  were  not 
at  the  death  of  Giles  Meredith  ot  the  age  of  eighteen  years  fix 
months  and  upwards,  or  What  other  ages,  and  whether  they  had  not  f  C43  1 
incurred  the  penalties  of  the  faid  a^  and  were  incapable  of  holding  . 
and  enjoying  lands,  &c.  bydefcent  or  otherwife,  and  whether  die 
plaintiff  Mary  was  not  next  proteftant  of  kin  to  the  &ther  of  the 
(kid  Giles  Meredith  and  of  the  (aid  Giles  Meredith  and  alfo  to  thefe 
defendants,  and  thereby  entitled  to  enjoy  all  the  faid  lands  during 
the  fuppofed  incapacity  of  thofe  defendants,  the  defendants  pleaded 
the  faid  ftatute  of  the  11  &  12  W.  3.  intituled  An  Aft  for  the  further 
preventing  the  Growth  of  Popery,  in  regard,  that  fuch  difcovery 
miffht  fubjed  them  to  the  penalties,  forfeitures,  or  di£ibilities  of  tb^ 

The  plea  was  allowed.     Comyns's  Rep.  66 1*  Pafcht  12  Geo.  2« 
in  Scacc.  Jones  &  Ux.  v.  Mereaith  &  al% 


(C)     Bill  of  Difcovery  after  Verdid:  or  Judgment* 

2.  T  N  an  a£tioA  on  the  cafe  a  verdi6l  pafles  againft  the  plaintiff 
^  for  want  of  bein^  able  to  prove  a  letter  wrote  to  him  by  the 
defendant,  the  plaintiff  brings  a  bill  to  clear  up  this  matter;  defen- 
dant pleads  the  verdi^y  and  that  the  eSeA  of  the  letter  was  given  ia 
evidence  at  the  trial,  and  demurred  for  want  ofequity^  and  plea  and 
•  demurrer  allowed.  Chan.  Cafes  65.  Hill.  16  and  17  Car.  2. 
Sewell  V.  Freeftone. 

2.  Money  w^s  paid  in  part  of  an  account  for  goods,  but  the  re^- 
seipts  were  loft^  and  fo  the  whole  was  recovered  at  law.    Per  North 

.  K.  You  come  too  late  for  a  difcovery  <T^^r  a  verdi£f^  Vem.  176.  jJ. 
169.  'Trin.  1683.  fiarebone  v.  Brent. 

3.  'A.  having  recovered  judgment  at  law  for  1400K  againft  J.  S. 
brings  a  bill  charging  diat  J,  S.  had  conveyed  his  eflate  to  trufiees^ 
and  had  lent  1000/.  to  B,  in  (T$  name^  and  praying  that  this  might 
be  liable  to  A^^s  debt  \  defendant  demurred,  for, that  be  in  his  life«- 
time  is  not  bound  to'difcover  his  perfonal  eftatej  and  demurrer 
over-ruled,  Vern.  398.  pL  370.  Pafch.  1686.  Smithier  v.  Lewis. 

4.  A.  obtains  a  judgment  againfl  B.  and  brings  a  bill  againft  C. 
|br  an  account  and  difcovery  of  goods  of  B.  which  C.  had  got  into 
Jus  bands  J  defendant  demurred,  becaufe  the  plaintiif  had  not  alleged 

.4  **«* 


10  £)ireot)er^ 

that  bs  had  tahn  out  ixecutiony  and  demurrer  allowed*     Vera.  39^ 
pi.  371,  Pafch.  1686.  Angel  V.  Draper, 

5.  The  plaintiff  having  recovered  judgment  againft  J.  S.  (but 

no  writ  of  execution  fued  out)  fuppofing  Tome  particular  effkils  of 

J,  S's  to  be  in  the  defendant's  hands,  brought  a  bill  to  dilcover 

them,  in  order  tofubje£i  them  to  bis  judgment  \  the  defendant  demurs, 

becaufe  there  is  no  equity  to  compel  a  difcovery,  and  no  fuch  bill 

would  lie  againft  the  debtor  himfelf,  much  lets  againft  a  third  perlbn. 

My  Lord  Sleeper  feemed  to  agree  it  would  not  lie  againft  the  debtor 

himfelf,  nor  to  have  a  general  difcovery  from  a  third  per/on^  but  only 

for  particular  things^  as  this  bill  was,  and  over-ruled  the  demurrer. 

Abr,  Equ,  Cafes  132.  Mich.  1705.  Taylor  v.  Hill. 

This  fhould       6.  Bill  for  the  difcovery  of  the  confideration  of  a  promiflbry  note 

have  been    f^,.  2^5 1.  fuorgefting  that  it  was  given  ex  turpi  caula,  to  fmother  and 

TjIV     ^    make  up  a  felony,  &c.  demurrer  to  that  part  of  the  bill  ^^ch  fecks 

a  difcovery  if  the  note  were  not  given  to  make  up  a  felony  which 

is  of  a  criminal  nature,  &c.  and  the  demurrer  allowed.     mS.  Rep« 

Mich.  4  Geo.  in  Cane.  Guiborn  v.  Fellows  &  al\ 


f  544  ]         ^)     ^^^^  ^^  Difcovery  againft  Purchafbrs. 

X.  'Tp  HE  plaintiff  bought  land  of  one  who  had  no  power  tofeUy  and 

^    movid  that  if  the  defendant  Jhould  be  compelled  to  bring  in  the 

leafes  which  might  incumber  the  plaintiff^ s  purcbafej  then  the  plain^ 

tiff  might  bring  in  the  ancient  evidences  which  might  difcover^  that  he 

which  fold  to  the  plaintiff  had  no  power  to  feU\  die  court  anfwered, 

that  no  aid  {houid  be  given  to  overthrow  purchafes  made  bona 

fide.    Toth.  223.  cites  Vavafbr  or  Waferer  v.  Row,  in  33  &  34 

Eliz, 

So,of  aWEr.        2.  A  purchalbr  of  lands  from  A.  which  B*  makes  title  to^  getting^ 

vifif,  3  Ch.   the  deeds  wiiich  makes  out  B's  title,  is  not  bound  to  difcover  them. 

Sngton  v^  ^-  ^^^  ^9'  P**^*^- 17  Car  2,  Shirly  v.  Fagg, 

Borington.     1  ■  a  Cb.  Cafes,  4. 1679.  Anon,  contra. 

N.  Cb.  R.        3.  Pleading  a  man^s  felf  a  purchafor  for  a  valuable  confideration 

per  B^ridK-  IS  not  good  unlefs  he  pleads  it  from  fome  of  the  plaintiff*!  anceftors\ 

^an  K.—  for  a  purchafe  from  a  firanger  without  title  was  neld  no  good  plea  \ 

Fin.R.  loz.  for  the  defendant  was  ordered  to  anfwer.     3  Ch.  R^  40.  HiU^  & 

l^ihir^**  Mich,  1669  &  1670.  Seymour  v.  Nofworthy, 

S.  C.  but  p.  F.  % 

4.  A  bill  of  difcovery  w^  brought  againft  a  purchafer  on  a  valuable 
eonfideration^  and  the  court  would  not  qompel  nim  to  anfwer,  diough 
it  was  proved  there  was  a  deed  and  a  real  Icttlemcnt ;  cited  per  Ser- 

■  jeant  Maynard.    Vent,  198.  Pafch,  24  Car,  2.  B«  R.  in  the  cafe  of 
Jones  v.  the  Countefs  of  Manchefter, 

5.  Bill  for  the  difcoverjr  of  a  title  by  a  coheir  in  gavelkind  ;  de- 
fendant pleaded  that  he  is  a  purchafor  for  a  valuable  confideratkn. 
without  notice^  and  that  he  had  obtained  a  verdi£f  and  judgment  in 

ejedmentt 
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^jc^ment ;  the  court  allowed  the  pleau  Fin*  R.  34.  Mich.  25  Car. 
2.  Hayman  v.  Gomeldon.  ^ 

6.  JSill  brought  to  fet  aiide  a  purchafe,  and  to  hav€  a  difcoviry  cf  in  luppoit 
thejite  and  profits  of  the  tflate.    Defendant  by  anfwer  infifts  that  he  of  the  ex- 
is  a 4)urchalory  and  that  he  is  not  obliged  to  make  a  difcovery  \  to  ^^t^^Se^* 
which  exception  was  taken  for  not  anfwering,  and  that  exception  cafeofiTi* 
allowed.     SeL  Cafes  in  Cane,  in  Lord  King's  timO)  51.  Mich,  ix  fitbms  ▼. 
Geo.  I.  Richardfon  v.  Mitchell.  LV'^^Ji 

before  Lora 
3Macciesfield ;  bill  was  brought  for  a  dijwvtry  of  tbt  rents  amd  frtfat  tf  4U  5^0^ «,  whieb  be  cUitrnd 
.  iy  wiii  from  a  common  ancejior ;  defendant ^jr^  he  is  Uiit/eti  tp  the  dftate,  and  therefore  till  the  rigtac 
is  determined,  he  was  not  obliged  to  give  account  of  rents  and  profits.  Lord  Macclesfield  faid, 
this  might  have  been  good  by  way  of  plea,  but  having  anfwered,  he  inuft  anfwer  the  charge  oC 
thebilL    Ibid. 

So  lately  the  cafe  of  Edw'audi  v.  Freeman  i  bill  brought  for  accottnt,  tlie  defendant  con^ 
troverted  the  right,  and  faid  he  was  not  obliged  to  give  an  account  before  that  was  fettled  ;  and 
"your  lordfbip  was  of  opiniooy  that  he  having  anfwered,  the  charge  of  the  bill  muft  be  anfweredr 
Ibid. 

7.  Bill  to  difcover  how  much  money  defendant  paid  for  the  purchafi 
0f  iic.  and  to  whom^  and  what  remains  unpaid,  and  that  the  plaiu^ 
^iffmghtie  fatisfied  a  debt  of  iSooL  due  from  the  vendor ;  defendant 
pleads  that  ne  i$  a  purchafor  for  a  valuable  confideration,  and  that 
he  has  paid  and  fecured  the  purchafe-money;  but  becatde  he  did 
not  fet  forth  how  much  the  purchafe-money  was,  nor  to  whom  he 

\paid  the  iame  the  plea  was  over-ruled,  and  aefendant  ordered  to  an« 
fwer  thofe  particulars  without  cofts,  but  the  purchafe  not  to  be  im-  [  r^ff  1 
peached.     Fin.  R.  219.  Trin.  "ay  Car.  2.  Cautrell  v.  Manninton. 

8.  A  bill  was  preferred  for  difcovery  of  title  and  writings.  The 
defendant  pleads  he  was  a  purchafor  for  a  valuable  confideration  without 
notice  of  the  plaintiiPs  claim,  and  fo  demurs.  The  plea  was  ruled 
to  be  ill.  per  Cancellar'.  becaufe  he  does  not  fet  forth  the  particular 
confideration^  but  if  that  had  been  exprefled  it  had  been  good,  and  fo 
it  was  held  in  one  Snagg's  cafe.  2  Freem.  Rep.  43.  pi.  47.  Mich. 
1678.  Millard's  cafe, 

9.  Motion  was  made  that  the  defendant  might  difcover  the  natnis 
of  the  witnejfes  to  a  deed  by  which  the  defendant  claimed  by  his  an- 
fwer which  the  plaintiff*  by  bill  charged  to  be  antedated,  but  the  an- 
tedating denied  by  anfwer.  Per  Ld.  Chancellor,  that  may  tend 
to  prepare,  or  otherwife  to  tamper  with  the  witneffes,  and  therefore 
denifd  the  motion,  but  if  there  were  apparent  fufpicion  it  may  be.  a 
Ch.  Cafes.  84.  Hill.  32  &  33  Car.  2.  Anon. 

10.  A  purchafor^  lands  fubjedt  to  a  judgment  without  notice  Bntitfeeau 

thereof  fliall  not  be  obliged  to  difcover.    2  Ch.  Cafes.  47.  Hill.  32  ©d  other- 

&  33  Car.  2.  Snelling  v.  Squibb.  l^^fj/^^f 

been  fobjea  to  a  dtctee.    Ibid.  48.     ■■  -But  he  muft  fet  forth  that  he  had  no  notice  of  the  judip 
toent.    a  Vent.  361.  Anon. 

11.  By  Lord  Chancellor  it  is  an  infallible  ruUy  that  a  purchafor  aVcnt-sfir. 
for  a  valuable  confideration  (hall  never,  without  notice^  difcover  any  ^^'g^^. 
thing  to  hurt  himfelf.    2  Ch.  Cafes.  73.  Mich.  33  Car.  2.  Perrat  a  cafe  of 
Tf  Ballard.  ko«i»    ^ 

bought  of 
one  that  after  was  b^hufu 

12.  Purchafor 
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Ibid.  136.  12.  Purchafor  of  goods  of  a  bankrupt  without  notice  cf  the  bedk* 
portman  r.  ^^^xcj^  ahd  for  whidi  goods  he  paid  the  money  without  notice^  is 
«ttiith«  not  l>ound  to  difcover.  2  Ch*  Cafes.  .135.  Hill.  34  &  35  Cac  a* 
mu  chafe  of  Brown  V.  William$. 

3  Ch.  R.  41.  Gladwyn  v.  Savil.  as  Car.  2.  S*  P.— — — N.  Ch.  R.  741.  S.  C.  Defendant  pleaded 
his  purchaie-deedi  and  that  the  bankrufiC  waF  really  indebted  to  him  when  it  was  executed,  aad 
the  ooait  would  not  cotapel,him  to  anfwer  as  to  noiiccm  ■'  ■>  Ch.  Cafes.  156.  Wagftaff  v.  Read* 
S.  P.  as  Co  goodSf  and  there  Lord  Keei)er  diflinguifhed,  that  if  the  faJe  were  of  an  extrgmt  ^mdir^ 
vaim  the  plea  (hoold  not  ftand,  and  at  length  ordered  defendant  to  anfwer,  what  tU  goods  xuctt^  ami 
nubca  bepmd  for  them,  but  plaintiff  not  to  take  advantage  thereof  at  common  law,  and  the  plaintilf 
to  fubfcribe  bis  oonfent  with  the  regifter.— *•— But  would  not  compel  him  to  fiiew  tbe  tim  viatp 
for  fear  it  fhould  over*  reach,  and  be  within  the  time  after  an  a^  of^  banluruptcy  committed. 
Skipn*  149*  pi.  ft  I*  Mich.  35  Car.  1.  Anon,  feems  to  be  S.  C* 

13.  The  want  ofnottce  muft  not  be  pleaded  by  a  purchaibr  fcf  a 

valuable  confideration^  but  nmfi  be  put  in  by  anfwer ;  per  North  £• 

2  Ch.  Cafes.  16 x.  Hill.  35  &  36  Car.  2.  Anon. 

Hftfd.szo.        14*  It  18  itot  the  pradice  of  Chancery  to  compel  2Lpuf:cbafor  to 

Ti^y  V.        anfwer  matters  to  impeach  his. grant.  Arg.  Vern.  291.  Mich.  1684, 

AiundaiL     jn  cafe  of  the  King  V.  Vernon. 

KorthK.  IS*  Bill  of  difcovery  lies  in  equity,  though  for  matters  ibundiw 
cited  the  in  tart.  Per  North  K.  Vern.  308.  Hill.  1684.  x^aft-Indk  Coo^ 
Si:^.    !«ny  V.  Evans  &  al\ 

rying  his  mine  under  his  neighbour's  ground,  and  where  a  man  run  awqr  with  a  caflcet  of  jewels^ 
lie  wat  ordered  to  anfwert  ami  the  injured  piut;*s'  oath  allowed  as  evidrace  ia  odiun  ^oliaiatii. 
||b*<L 
Tok  Aoold  havo  beeo  entered  at  (A). 


[  546  ]  (E)     Bill  of  Difcovery  by  Purchafors* 

I.  T)  ILL  by  ajfignee  of  an  extent  againft  the  tenant  of  the  lands 
^  to  enforce  him  to  deliver  to  him  a  true  note  in  writing  of  the 

date  of  tbe  deed^  2nAfor  what  term  of  years  he  had  it  in  leafe,  and 

under  what  rent  referved,  but  not  any  of  the  covenants  or  condi* 

tions  contained  therein.     See  N.  Ch.  R.  2  Pafch.  2  Car.  i.  Jack- 

fon  v.  Barrow. 
2.  Defendant  Ordered  to  fhew  evidences  to  dire£l  what  tenants 

aught  to  attorn^  and  to  difcover  who  is  tenant,     11  Car.  Toth.  j8« 

Pic  v.  Bevil. 
pChan.  2-  Bill  by  a  purchafor  to  difcover  a  charge  2nd  to  preferve  tefti- 

Twhewy  toonies.  The  defendant  difcovered  a  leafe  for  1000  years.  It 
V.  H9biin.  being  a  fevere  cafe  on  the  plaintiff,  there  is  no  rcafon  for  the  plaintiff 
^^^  to  pay  cofts  at  law»  or  in  this  court.    2  Ch.R.  172.  26  Car.  2% 

Trcthcrvy  v.  Hoblin. 


(F)  Sin 


(F)    Bill  of  Difcoveiy. 
By  Creditors, 

X*  T  N  a  bin  to  difcoyer  u^n  what  conjukratton  a  Imi  was  given 
^  that  had  been  affignea  to  the  king  as  a  debt  in  aid  \  the  court 
held,  that  a  nian  was  not  bound  to  difcoyer  the  coniideration  of  a 
bond,  which  implies  in  itfelf  a  coniideration ;  and  fo  Baron  Atkins 
iaid,  it  had  been  ruled  in  Chancery,  Haidr,  200,  20 1.  pi.  4.  Trin. 
13  Car*  2*    Turnery*  Binion. 

au  A.  confeffes  zjlatute  U  B.    B.  extends  the  lands.  J.S.  a  cfe-  '^^^J*^^^!* 
eiit9r  by  judgment  fuifequent  to  the  (tktute,  takes  A.  in  exeeutien  en  the  ^^J^h  the''^ 
judgment  J  and  then  brings  a  bill  againft  B%.  the  C9nufee^  te  difcever  famewonb^ 
incumbrances^  which  he  infifted  he  could  not  haye  after  A*s  death,  ^y^  ^''^i^n. 
and  therefore  ought  to  haye  it  now.     B.  pleaded  the  matter  above,  Jx)int  (as  to 
and  therefore  that  the  plaintifFcould  not  extend  his  lands,  nor  were  the  debcor'r 
diej  liabfe  to  his  debt  during  the  life  of  the  cognizor,  and  though  ^i<^s  ui 
it  was  urged  that  it  had  been  ruled  that  fuch  a  bill  will  lie,  notwith-  ^J^'^ 
Handing  nie  debtor  is  in  execution  at  thefuit  of  the  plaintiffs  yet  the  of  the 
court  •  inclined  that  this  part  of  the  plea  was  ^  likewife  good.  N.  plaintiff) 
Ch.  R.  89.  15  Car.  2.  Churchill  y.  Groye.  mlTch^a. 

batedy  but  the  court  inclined  in  opinioni  that  this  part  of  the  plea  was  *  not  good.  a  Freem* 

Rep.  176.  pi.  237.  S.  C.  fays,  that  as  to  the  laft  point  it  was  confidentlf  affirmed  and  not  denied 
that  it  was  no  plea,  becaufe  the  land  would  become  chargeable  after  tbe  death  of  him  in  executioi^ 
jud  therefore  the  defendant  ought  to  anfwer  and  difcover. 

3.  If  yoa  fue  the  executor  efone  obligor  to  eSfcover  affets^jou  muji  Buiquaeri 

wsake  ail  the  obligors  parties^  that  the  charge  may  be  equal  j  but  if  a  "|{°^ 

judgment  be  againft  one  obligor^  his  executor  may  befued  done  for  a  for  (S^mu 

difcovery  rf  affets^  becaufe  the  bond  is  drowned  in  the  judgment,  divi)  Lof4 

2  Vent.  348.  Trin.  32  Car.  2.  in  Cane,  2^'  ^^ 

^^  •»  held  otbcr*^ 

•wifie  in  17x5. 

4.  A.  brought  debt  againft  B.  and  got  judgment  and  lodged  zfi,  [  r4.7  1 
fa.  in  the  Ihcriffs  hands,  who  returned  nuSa  bona\  the  plaintiff  ^  ^^/  J 
may  bring  a  bill  againft  the  defendant  or  any  other,  to  discover  arty 

goods  or  perfonal  eft  ate  rf'  the  defendant'^  and  by  diat  means  to  affed 
the  lame ;  but  he  muff  go  as  rar  as  he  can  at  law  by  deliyering  this 
writ  of  Fi.  >Fa.  and  getting  it  returned.  Wms's  Rep.  445.  citol. 
by  Mr.  Venwn.  Trin.  1718.  to  haye  beenfo  held  byLd.  Notdng* 
faaou 


(G)  BiU 
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(G)     Bill  of  Difcovery  relating  to  Wills  and  Per- 

fonal  Eftate. 

After  fuch  I.  /^  B  L  I G  E  E  may  fiie  in  chanccrv  to  difcover  affets  before 
plea  picaii-  "  ^  pj^n^  admlniftravit  pleaded.  3  Cfh.  R.  26.  Tnn.  20  Oaf. 
mJtT    »•    Pitt  V.  Scarlett. 

broughty  and  the  fame  pleaded  here  but  over-ruled^  and  defendant  ordered  to  anfwer  wkhoat  pay- 
jnent  of  coits.  N.  Cb.  R.  iij*  S.  C. 

2a  Bill  to  difcover  a  wiUy  defendant  pleaded  in  bar  a  title  by  the 

/aid  will  to  bimfelf^  and  demurrs  for  that  the  plaintiff fets  forth  no 

title  to  himfelfi  10  as  to  demand  a  difcovery,  and  the  court  allowed 

both  plea  and  demurrer.  Fin,  R.  36.  Mich.  25  Car.  2«    Ramere 

v^  Rawlins. 

3.  Bill  to  diicover  a  perfinal  eftate  andwittj  defendants  iemurreiy 
for  that  they  and  another  have  proved  the  faid  will,  and  if  be  un- 
duly proved  the  plaintiffs  have  a  proper  remedy  in  the  jpiritual  courts 
and  by  the  civil  law,  to  avoid  the  will^-and  cannot  till  then  intitle 
themfelves  to  an  account  of  the  perfonal  ei^ate,  they  not  aUeging 
diemfelves  to  be  creditors  or  legatees,  and  that  if  the  plaintiff  was 
executor  thereof,  yet  he  is  not  intitled  to  the  perfonal  eftate  till  the 
will  is  proved,  and  the  execution  thereof  by  the  plaintiff.  The 
court  allowed  the  demurrer.  Fin.  R.  88.  Hill.  25  Car.  2.  Blon-* 
dellv.  Pannet. 

4.  Bill  to  difcover  affets^  and  does  not  charge  that  any  came  to 
his  hands,  is  ill.  Chan..  Cafes.  226.  Pafch.  20  Car.  2.  Davis  v. 
Curtis. 

5.  Difcovery  decreed  though  againft  the  exprefi  words  of  the  wilt^ 
which  vi^as,  that  the  declaration  of  the  executor  mould  be  taken  and 
without  being  compelled  thereto  by  law^  2  Chan.  Cafes  198. 
Trin.  26  Car.  2.     Gibbons  v.  Dawley. 

6.  Bill  was  tofet  ajide  a  will  made  by  J.  L.  1^0  was  the  hufband 
of  the  defendant  M«  now  deceafed,  for  that  the  (aid  wilt  was  ir- 
regularly obtained)  and  amongfi  other  things^  to  difcover  what  por^ 
tion  the  faid  M,  brought  to  her  late  hujhand  y.  Z.  who  made  ibis 
pretended  will.  The  defendants  by  their  anfwer  deny  that  the  will 
was  irregularly  obtained,  and  plead  the  fame  in  bar.  And  as  to  the 
other  pare  of  the  bill  they  demur ;  it  appearing  by  the  plaindff's  owa 
Shewing,  that  he  has  no  title  to  have  fuch  a  difcovery  as  prayed. 
The  court  allowed  the  demurrer  with  cofts,  but  ordered  the  plain- 
tiff to  reply  to  the  plea.  Fin.  Rep.  397.  Mich.  30  Car.  2.  Lloyd 
V.  Williams. 

7.  Bill  for  a  difcovery  of  the  perfonal  eilate  wjf  brought  before 
the  will  was  proved^  the  fame  being  controverted  in  the  fpiritual 
court.  The  fame  was  pleaded  to  the  bill,  but  over-ruled  i  a  difco- 
very being  for  the  benefit  of  all  perfons  intereiled,  and  neceflary  for  the 
prelervation  thereof,  and  fuch  difcoveries  have  been  often  ordered 

pendente 


pendente  lite  in  the  Spiritual  Court.  2  Vcrn.  49.  pi.  47.  Pafch.  1688. 
Dulwich  Coll.  V.  Johnfon, 

8.  It  is  ufual  to  prefer  bills  to  difcover  aj/ets  before  they  begin  at 
law^  that  if  any  difcovered,  the  plaintiff  might  produce  the  anfwer 
in  evidence  at  the  trial  at  law.  N.  Ch.  R.  158.  Hill,  i  W.  &  M. 
Wright  V,  Carew. 

9.  IFill  concerning  perfonal  ejiate  proved  in  the  Spiritual  Courts  re* 
fpondent  having  a  former  will  in  his  favour  brings  his  bill  to  difcover 

by  what  means  the  latter  ivill  was  obtainedy  and  to  have  an  account  of 
the  perfonal  ejlate^  and  whether  the  tejiator  was  not  incapable  and 
impofed  upon.  Defendant  demurred,  becaufe  it  belonged  to  the 
Spiritual  Court  only  to  prove  the  validity  of  wrills,  and  the  former 
will  was  not  proved  in  the  Spiritual  Court,  as  the  will  in  his  favour 
was,  demurrer  over- ruled.  M.S.  Tab.  Feb.  6,  1723.  Andrews  * 
v.  Powers,  or  Powis. 

10.  By  the  ancient  courfe  of  the  court,  a  perfon  was  allowed  to 
bring  his  action  at  law  againft  the  rcprefentative  of  the  deceafed, 
and  at  the  fame  time  to  bring  his  bill  here,  in  order  to  have  a  dif- 
covery  of  affets ;  though  now  it  is  eftabliflied  that  if  the  party  pro- 
ceeds in  equity  againft  fuch  rcprefentative,  his  bill  muji  be  both 
for  a  difcovery  of  affets  and  a  fatisfaSfion  for  his  debt.  Barnard. 
Chan.  Rep.  270.  per  Ld.  Chancellor.  Hill.  1740,  in  cafe  of 
Barker  v.  Dumeres. 


(H)     Bill  to  difcover  a  Truft. 

1.  T  F  a  truftee  does  by  fraud  and  combination  with  the  ceftuy 
-*•  que  truft  endeavour  to  evade  any  penal  law  as  the  ftatute  of 
fnnony^  &c.  under  pretence,  that  a  truft  is  only  cognizable  inequity, 
and  that  equity  fhould  not  affift  a  penalty  or  forfeiture,  yet  Chancery 
will  aid  remedial  law  and  not  fufFer  its  own  notions  to  be  made 
ufe  of  to  elude  any  beneficial  law.  Abr.  Equ.  Cafts  131.  Pafch. 
1706.     Attorney  General  v.  Hindley. 


1 

(I)     BiU  of  Difcovery   againft   Counfellors,   At- 

tornies,  &c. 

1.  DILL  was  to  difcover  feveral  matters  relating  to  the  ejlate 
"  and  affairs  of  B.  Defendant  pleads  that  he  was  attorney  in  fe- 
veral caufes  and  faithfully  managed  the  fame  foi;  B.  and  ought  not 
to  difcover  them ;  and  the  ^plea  was  allowed.  Fin.  R.  82.  Hill. 
25  Car.  2.     Legard  v.  Foot. 

2.  Bill  was  for  the  difcovery  of  a  deed  and  the  contents  of  it  in  the 

defendants  cuflody.     The  defendant  demurred^  for  th$t  be  is  an  attor^ 

my  at  lawy  and  was  intru/ted  by  his  client  wittj  the  faid  deed  and  with 

Vol.  Vm,  T  t  other 
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ether  deeds  And  writings^  and  therefore  ought  not  to  difcover  the 
fame)  or  the  contents  thereof,  or  any  other  matters  which  came  to 
his  knowledge,  as  he  is  an  attorney,  and  employed  in  the  aiiairs  of 
his  clients.  The  court  was  of  opinion,  that  there  ought  to  be  a 
difcovery,  and  ordered  the  fame  accordingly,  viz.  whether  there  was 
fuch  deed  or  deeds,  and  where  the  fame  is  or  are,  and  to  whom  de- 
livered, and  when  he  laft  (aw  the  fame,  and  in  whofe  cuftody ;  but 
r  r^O  J  not  to  produce  or  difcover  the  dates  or  contents  thereof.  Fin.  Rep* 
259,  260.  Trin.  28  Car.  2,  Kington  v.  Gale. 


(K)     Between  Landlord  and  Tenant. 

I.  '1117'  H  E  T  H  E  R  a  licence  to  ajflgn  a  leafe  were  granted  or 
^  ^    not,  being  but  three  years  patt,  the  defendant  was  ordered 
by  my  lord  to  anfwer  direSily^  and  not  to  his  remembrance.     38  & 
39  Eliz.  Toth.  71.  Ofwald  v.  Pennant. 

2.  Grandfon  and  heir  of  the  leflbr  brings  a  bill  againft  the  toa 
of  the  lefTee  to  difcover  boundaries^  the  lands  leafed,  and  the  leflees 
own  proper  lands  lying  contiguous  and  the  fences  thrown  down,  and 
an  account  of  rent  arrear^  and  of  herlots^  &c.  there  being  a  heriot 
referved  upon  the  death  of  every  life.  Defendant  demurred^  becaufe 
plaintiff  had  not  made  oath  of  the  Icfs  of  the  counterpart  of  the 
leafe  it  appearing  by  the  bill  that  the  leafe  was  not  determined  and 
for  that  he  did  not  offer  to  confirm  the  leafe  for  the  relidue  of  the 
term.  Ordered  to  anfwer  as  to  the  boundaries  and  what  he  knows 
of  the  payment  of  any  rent  and  after  that  is  done  there  fliall  be  no 
farther  proceedings  in  this  court.  Fin.  R.  239.  Mich.  27  Car.  2. 
Glynv.  Scawen. 

3.  Bill  was  to  difcover  whether  the  defendant  had  not  affigned  aver 
it  leafe ;  the  defendant  pleads  that  there  was  a  provifo  in  the  leafe, 
that  in  cafe  he  afftgned  over^  the  leafe  jh%uld  he  void  \  and  that  this 
being  in  the  nature  of  a  penalty,  or  forfeiture  he  ought  not  to  be 
compelled  in  a  court  of  equity  to  difcover  j  but  for  the  plaintiff  it 
was  faid,  that  this  was  not  a  penalty,  but  part  of  the  contract;  yet 
the  plea  was  allowed.  Abr.  Equ.  Ciifes  77,  Hill.  1700.  Fane  v. 
Atlee. 


(L)     Bill  of  Difcovery  by  or  againft  a  Jointrefs. 

•Fin-R.      I.  15  ILL    brought  by  a y^/;z/rr/}  to  difcover •  incumbrances  on 

97*  Atkins         D  tlie  jointure  lands  which  were  greatly  deficient ;  defendant 

pleaded  that  ihe  is  purchafor  for  a  valuable  confideration^  having  paid 

fo  rrvuch  money  to  the  hufband,  and  that  (he  had  a  verdidlandjudg* 

ment  at  law  for  loool.  which  was  affirmed  on  a  writ  of  error. 

But 
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But  the  queftion  being  wbethsr  any  more  than  the  principal fum  of 
tooo  1.  %uas  fecured  on  the  lands  claimed  by  plaintiff  for  her  jointure, 
and  ^uhat  is  due  to  defendant  for  principal  and  intereft,  the  court 
ordered  her  to  anfwer  that  particularly.  Fin.  R.  143.  Mich.  26 
Car.  2.   OA)orn  &  al.  v.  Brown  &  aU 

2-.  .By  Serjeant  Mavnard*  It  is  the  courfe  of  chancery,  when  a 
bill  is  exhibited  againft  a  jointrefe  to  difcover  writings,  not  to  com- 
pel her  to  do  it  till  fuch  time  as  the  plaintiff  agrees  to  confirm  her 
jointure.  Vent.  198.  Pafch.  24  Car.  2.  B.  R.  in  the  cafe  of  Jones 
V.  the  Countefs  of  Manchefter. 

3.  j1  jointrefs  is  not  bound  td  anfwer,  whether  her  baron  had 
any  other  title  than  as  affignee  pf  a  mortgage  flie  by  anfwer 
denying  that  fhe  had  any  notice  of  the  mortgage,  and  inlifted  that 
her  baron  told  her,  he  was  in  by  defcent,  was  allowed  an  anfwer 
fufficient.  Per  Ld.  Chancdlon  2  Vern.  701.  Mich,  17 15.  Ste* 
phens.  Vk  Gaule^ 


(M)     Of  Deeds.  [550] 

!•    Y   ESS EE  to  fl)ew  commencement  of  term^  things  demifed, 
•^-^  rent,  what  days  of  payment  of  rent,  and  covenants.     Toth, 

51 26,  cites  34  Eliz.  Lib.  B.fo.  394.  Snagg  v.  bnagg. 
2-  It  is  moft  ufual  in  Chancery  to  demand  evidence  concerning 

the  complainant's  lands,  to  which  he  makes  title,  which  are  ngt  in 

chefts,  bags,  or  boxes,  and  whereof  he  knows  not  the  date^  &c.  Gary's 

Rep^  21,  22. 

3.  Where  a  bill  is  barely  for  djfcovery  of  a  deed  and  prays  not  Same  di- 

relief  upon  it ;  oath  need  not  be  made  of  the  not  having  it.     Is.  Ch.  verfity 

R- 78.  Anon.  ^^ 

Glyn,  and  approved  by  IhcLd.  Chancellor.  Chan.  Cafes  ir.  Anon,  and  feems  to  be  S.  C 


Vcrn.  180.  pi.  175.  Trio,  1683.  Anon.  S.  P.  for  difcovery  of  a  bond  without  praying  relief  held 

accordingly. Ibid.  247.  pi.  241.  Trin.  i^i^.,  Godfrey  v.  Turner.  S.  H.  accordingly  per  Cur. 

For  yo'i  fhall  not  tranflate  the  jurifdi^ion  witliout  oath  made  of  the  lofs  of  the  deed. 

So  where  plaintiff  prayed  a  difcovery  of  the  counterpart  of  a  Icafe,  aW^^n  r<i/ r*//c/,  though 
plaintiff  had  charged,  that  feveral  covenants  were  broken,  but  prayed  no  recompence,  and  the 
praying  relief  general>y  was  only  applicable  to  the  particular  relief  he  had  before  prayed.  Abr. 
fequ.  Cafes  14.  pi.  4.  Trin.  1729.  VVhitworth  v.  Goulding.— — — S.  P.  as  to  the  general  relief 
being  applied  to  a  difcovcrj',  rcfolved  the  fame  day  between  King  v.  King.  Ibid.  2  VVms's 
Rep.  541.  pi.  174.  Whitchurch  v.*Golding  S.  C.  ut  fupra.  and  S.  P.  held  accordingly  ?  but  if  the 
bill  be  for  relief  generally  upon  any  deed  or  bond,  as  to  recover  the  money  upon  the  bond,  or  the 
profits  of  land  under  the  deed,  in  this  or  the  like  cafe,  there  muft  be  an  affidavit  annexed  to  the 
bill  thjt  the  deed  is  not, in  the  plaintiffs  cuftody,  becaufe  fuch  a  bdl  docs  by  confcquency  feek^to 
transfer  the  jurifdiftion  from  the  common-law  to  the  court  of  Equity.— But  fee  Vern,  59. 
pL  56.  Trin.  16  Si.  Aaoau  Same  di  verfity  but  refolved  vice  V';rfa. 

4.  A  purchafor  fliall  not  be  obliged  to  produce  deeds  containing 
the  title  of  others,  and  thereby  to  impeach  his  own  title.  3  Chan. 
Rep.  32."  14  Nov.  21  Car.  2.  Borringtonv.  Borrington. 

5.  Bill  to  difcover  deeds  and  writings,  which  plaintiff  claims  as 
belonging  to  feveral  manors  and  lands,  &c.  Defendsuit^^^j  a  de^ 
vife  of  the  f aid  lands  to  bimhyyfiW  duly  proved,  and  that  if  tlxe  plain- 

T  t  2  tiff 
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tiff  has  any  remedy  it  is  at  law.  Plea  allowed.     Fin.  R.  82.  Hill- 
25  Car.  2.  Legardv.  Foot.       # 

6.  Bill  by  an  heir  againft  leflee,  to  difcover  a  leafe  not  deter-^ 
mined  and  made  by  his  anceftor.  Defendant  demurred^  becau(e 
the  plaintiff  had  not  made  oath  that  the  counterpart  zuas  lojl^  and  for  that 
he  did  not  offer  to  confirm  the  leafe  for  the  refidue  of  the  term. 
Demurrer  allowed,  fin.  R.  239.  Mich.  27  Car.  2.  Glynn  v. 
Scawen.  ^ 

7.  Bill  againft  an  attorney -^  to  difcover  a  deed  and  the  contents  of 
it  in  the  defendant's  cuftody.  Defendant  demurred^  for  that  he  is 
an  attorney  at  law,  and  intrufted  by  his  client  with  the  deed,  and 
ought  not  to  difcover  what  came  to  his  knowlege  as  he  is  an  attor- 
ney and  employed  in  the  affairs  of  his  clients  \  but  ordered  toanfwer 
if  there  was  fuch  deed,  and  where  the  fame  now  is,  and  to  whom 
delivered,  and  when  he  laft  faw  the  fame,  and  in  whofe  cuftody,  but 
not  to  produce  or  difcover  the  date  or  contents.  Fin.  R.  259, 
Trin.  28  Car.  2.     Kington  v.  Gale. 

8.  Bill  to  difcover  and  have  the  ufe  of  a  deed  to  lead  the  ufe  of  a 
fine  levied  by  defendant's  mother,  and  concealed  and  fuppreiled  by 
her.  The  cafe  was,  defendant's  mother  was  feifed  in  fee,  flic  and 
her  huft)and  levied  a  fine,  which  by  deed  was  declared  to  be  to  the 

r  C.^  I  1  ^^^  ®^  ^^  hufband  and  wife,  with  other  ufes,  under  which  the 
plaintiff  makes  title,  viz.  by  the  huft)and's  will,  the  fee  being  limited 
to  the  huft)and.  The  complaint  is,  that  the  defendant  fupprefles 
the  deed;  the  defendant  is  heir  to  her  mother,  and  infifts  that 
the  fine  was  gained  unduly,  and  denies  the  having  the  deed,  which 
was  voluntaty  without  conjideration^  and  the  conveyance  by  fine, 
&c.  was  voluntary  and  without  confideration,  no  money  being  paid, 
&c.  The  cpurt  would  give  no  relief,  but  left  the  plaintiff  wholly 
at  law  to  help  himfelf  there  if  he  could.  2  Chan.  Cafes  133. 
Hill.'  ^4  &  35  Car.  2.  Anon.  . 

9.  Where  an  eftate  tail  is  difcontinued,  though  by  a  voluntary 
conveyance,  fuch  grantee  is  not  to  be  compelled  by  the  iffue  to  dif- 
cover the  deedofintaiL  2  Vern.  50.  pi.  48.  Pafch.  1688.  Bunce 
v.  Philips. 

10.  Bill  by  a  bifliop  againft  an  aflignec  of  a  leafe^  charging  that 
he  knew  th'e  leafe  was  expired^  and  thiit  it  appears  fo  by  deeds  in 
his  hands.  Defendant  pleaded  the  leafe,  and  that  he  was  a  pur^ 
chafor^  and  v^ras  told  that  at  his  purchafe  in  1677  there  were  57 
years  to  come,  and  therefore  ga\e  19  years  purchafe  for  it,  and  fo 
ought  not  to  difcover  any  thing  to  impeach  his  title.  Plea  allowed 
and  demurrer  alfo.  2  Vern,  225.  Hill.  1691.  the  BLQiop  of  Wor- 
ccfter  V.  Parker. 


The  court 
■would  not 
order  the 
plaintiff  to 
fee  what 
covenants 
ivere  in  a 
leafe  or 
deed, and 
■when  fuch 
leafe  (honld 
determine. 


Toth.  116.  cites  Mich Jac.  Saltonftiall  v.  Wildborc. 


S.  P.  Per 


1 1.  A.  fuggefls,  that  in  a  mortgage  by  B.  to  C.  which  had  fince 
but^MaiUr    ^^^"  affigned  to  D.  there  vi2iS3itru/l  declared  for  the  benefit  of  A  and 
of  Rolls        prays  that  D.  may  produce  the  deed.     D.  denies  by  anfvver  any  fuch 
truft  in  the  mortgage-deed,  faying  that  by. this  all  purchafors  might 

be 


contra. 
Abr.  Equ. 
Caies  333. 
S.  C. 
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be  blown  up.  Q^  tamen.    2  Vern.  463,  Mich.  1704.  Hall  v.  At- 
kinfon  and  Daniel. 

12.  Perfons  who  claim  lands  hy  a  wtllar  any  other  voluntary  dif- 
pofition^  having  the  law  on  their  fide,  are  intituled  as  againjl  an  heir 
at  law  to  a  dJfcovery  of  equity  in  deeds  relating  to  the  eftate  an  t9 
have  them  delivered  up^  otherwife  the  heir  niight  defend  himfelf  at 
law  by  fetting  up  prior  incumlyrances,  and  by  that  means  hinder  the 
trying  the  validity  of  the  will.  MS.  Tab.  May  19th,  IJIZ* 
Dutchefs  Newcaftle  v.  Lord  Pelham. 

13.*  A  coheir  dijinherited  by  the  will  of  his  anceftor  may  in-   s.c.  &P. 
force   the    other   coheir,  in  whofe  favour  the  will  is,  to  produce  *"**  ^^^  *"* 
the  fettlement   of  the  ejlate^  that  he  may  fee  if  his  aiyceftor  had  be'raaie*^^ 
power  to  make  fuch  will  and  give  the  lands  from  him,  and  that  firftasto 
before  he  contefts  the  will.     9  Mod.  99.  Mich,  ii  Geo.     Floire  ^'^^  P^^cr 
V.Sydenham.  ^^S 

the  making  it  (hall  be  inquired ;  and  it  wa^  decreed  that  aU  deeds  ihould  be  produced,  and  the 
counfels  opinion; ;  not  as  tliey  will  be  a  guidance  to  the  court,  but  for  the  cafe  on  which  they 
mi^ht  be  founticd;  for  in  thofc  cafes  papers  may  be  mentlon|^  whicli  might  otherwife  be  fup- 
preiled  and  not  come  to  light.    Sel.  Ch.  Cafes  in  Ld.  IC's  time.    2  Mich*  11  Geo*  x.  I7H* 


!^     (N)     Bill  of  Difcovery,     To  bring  Aftions.        [  55^  ] 

• 

I.  W/"  HERE  certainty  wanteth  the  common  law  feileth,  but 
^  yet  help  is  to  be  found  in  Chancery  for  it ;  for  if  the  ^een 
grant  to  me  the  goods  of  A,  who  is  attainted  for  felony^  and  I  know 
not  the  certainty  of  them,  yet  (hall  I  compel  any  man  to  whofe  pof- 
feflion  any  of  them  are  come,  to  make  inventory  of  them  here, 
Gary's  Rep.  21  cites  36  H.  6.  26. 

2.  The  defendant  being  tenant  for  life  was  ordered  to  hci  examine 
edfor  making  known  to  whom  the  reverfion  of  the  lands  in  queftion 
were  to  pafs^  which,  if  Ihe  refufe,  then  the  parties  to  proceed  in  fuit, 
notwithftanding  her  prefent  eltate.  Toth,  235.  cites  11  &  12  Eliz, 
Mayor,  &c,  ot  Feverfham  v.  Lady  Amcoats. 

3.  The  court  compels  tenants  for  years  to  fet  down  in  certain  the 
time  of  the  makings  commencement^  determination^  and  what  rents  are 
referved^  mnd  the  times  the  fame  are  payable-,  to  the  end  the  fame  may 
be  liable  to  an  extent  upon  a  ftatute.  Toth.  281.  cites  30  Eliz.  li. 
A.  fol.  311.  Buck  v.  Lupton. 

4.  The  defendant  was  forced  to  fet  down  to  whom  he  ajftgned  his 
leafiy  becaufe  otherwife  the  leflbr  would. have  no  aiiion  ofwajle^  and 
to  fet  down  tne  names  of  the  perfons  whom  he  had  caufe4  to  fill  trees^ 
wl\ereby  the  leflbr  might  have  his  adiion  againlt  them,  Toib.  71. 
cites  38  &  39  Eliz.  Standon  v.  Bullock. 

5.  A  bill  to  find  a  tenant  to  an  eftate  whereby  to  ground  an  ac- 
tion of  dower '^  Toth.  84.  cites  Mich.  2  Can  Lord  Kemp  v. 
Rifbie, 

6.  A   Bill   to  difcover  a  patron,^   whereby  to  impower  cm  to 

T  t  3  bring  • 
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bring  a  quare  impediu  Toth.  262.    2  Car.  Comes  Pembroke  v. 

Boftock. 
Gary's  Rep.       7.  If  a  man  has  caufe  to  demand  land  by  aftion,  and  knows  not 
8a.  cites  19  ^.j^^  tenant  of  the  land^  by  reafon  of  the  making  of  fecret  eftates  it 
Cre^vvcli^v.  bath  been  lately  ufed  to  draw  them  in  by  oath  to  confefs  the  tenanty 
Luther.        but  it  is  now  doubted.     Gary's  Rep.  22. 

Admitted  g^  ^  ^^^^  f^^XX  have  a  difcovery  in  this  court  in  order  to  bring  an 

berton,  "  aftion  of  trover  \  Arg.  and  faid  it  is  a  common  cafe,  and  cited  the 
Arg.  on  the  Printers  cafe  in  this  court.  Vern.  307.  pi.  300.  Hill.  1684.  in  cafe 
ibd^^N^^^h  °^  ^^  Eaft-India  Company  v.  Evans. 

K.*  cited  9-  Bill  of  difcovery  lies  in  equity,  though  for  matters  founding  in 

the  cafe  of  tort.  Per  North  K.  Vern.  308.  pi.  300.  Hill.  16 14.  The  Eaft- 
a  man's  car-  j^^ji^  Company  V.  Evans,  &  al. 

rymg  his  ^     ^ 

mine  unjer  his  neighbour's  ground,  and  where  a  man  run  away  with  a  oefket  of  jewels,  h«  was 
ordered  to  anfwer,  and  the  injured  parties  oath  allowed  as  evidence  in  odium  fpoUatoris.  Ibid,  ■  ■■ 
Fin.  Rep.  1 17.    Eaft-Iadia  Company  v.  Blake.  S.  P. 

10.  A  clothier  fends  goods  to  his  fa£tor  to  fell}  the  factor 
pawns  the  clothes ;  clothier  brings  a  bill  to  difcover  if  the  clothes 
came  to  the  hands  of  the  defendant,  who  anfwers  that  fome  clothes 
were  pawned  to  him,  but  did  not  admit  they  were  the  plaintiff's. 
Ld.  JefFeries  ordered  that  the  plaintiff  and  others  with  him  might 
have  a  fight  of  them,  and  this  was  to  enable  him  to  bring  an  a^on^ 
Vern.  407.  pi.  381.  Mich.  1686.     Marlhden  v.  PanQiall. 

11.  There  is  no  reafon  to  compel  a  man  to  difcover  the  boun- 
darics  in  his  deed^  for  that  would  be  to  help  a  man  to  evidence  tp 
evift  my  poffeflion.  2  Vern.  38.  pi,  34^,  Mich.  1688.  Hunger- 
ford  V.  Goring. 

r  r  r'^  1  12.  Bill  to  difcover  who  was  owner  of  a  w/Atfr/"  and  lighter,  to  fw- 
Ibid.  443.  able  plaintiff  to  bring  an  a^ion  for  the  damages  he  fuftamedl  by  the 
Morfe  V.  lighters  being  overfet  by  negligence  of  a  lighter-man ;  defendant  de- 
woii^h.S.P.  '"^''^^^5  demurrer  over-ruled.  2  Vern.  442.  pi.  406.  Mich.  1702. 
Heathcott  v.  Fleet. 

13.  ^Jhip  taking  fire  by  the  negleft  of  the  raafter  or  ihip's  crew, 
the  plaintiff  who  was  one  of  the  freightersy  and  had  his  goods 
burnt,  brought  his  bill  to  difcover  who  zvere  part-owners  oftbejhipy  to 
enable  him  to  bring  his  aSiion,  The  defendant  demurred.  In  the 
cafe  of  Heathcott  v.  Fleet,  and  alfo  in  this  cafe  it  was  iniifted 
on  for  the  defendant,  that  it  was  a  hand  demand  in  its  nature.  The 
plaintiff  might  recover  at  law,  as  he  could,  but  was  not  to  be  af- 
fifted  in  equity ;  and  compared'  it  to  the  cafe  where  a  fire  happens 
in  a  man*s  houfe,  and  burns  his  neighbours  alfo ;  although  he  is  li- 
able to  damages  at  law,  yet  the  plaintiff  in  fuch  cafe  ihall  not  be  af- 
ftfted  in  equity.  Per.  Cur.  The  cafes  are  not  alike:  in  the  cafe 
put  it  is  true,  the  law  gives  an  a£iion ;  but  it  does  not  arife  out  of 
any  contradi  or  undertaking  of  the  party;  but  in  the  cafes  before  the 
court,  the  lighter-man  receives  a  premium,  or  wages  for  undertak- 
ing to  conduct  the  goods  to  the  wharf;  and  (o  the  mafters  or 
owners  are  by  agreement  to  have  freight  for  carrying  and  tranf- 
porting  of  the  goods  ;  and  it  is  within  the  reafon  of  the  cafe  of  any 
common  carrier ;  and  therefore  over*ruled  the  demurrer,  and  ordered 

the 


die  defendants  to  anfwer.    2  Vern.  443,  444.    pi.  407.    Mich, 
1703.  Morfev.  Buck  worth. 

14.  Where  a  bill  will  not  lie  in  equity  to  difcover  the  conceal" 
aunt  ofgoods^  when  the  conceahnent  was  to  prevent  their  being  taken 
in  execution^  kt  Bar|iard.  Chan.  Rep.  39.  rafch.  1746,    Lowthal  . 
T.  Jenkins. 


(O)     Bill  of  Difcovciy. 
kelating  to  Marriage  and  Marriage  Settlements. 

I.  'D I  L  L  fuppofes  a  fettlement  on  the  plaintiff  in  remainder  af- 
-*^  ter  the  death  of  E.  the  defendant's  former  wife,  and  on  cer- 
tain condition  depending  on  that  eftate  of  £.  and  to  examine  wit- 
nefTes,  to  thofe  points.  Defendant  fet  forth  a  fettlement  {ub{eq\ient 
to  die  time  pretended  for  the  firft  iettlement  on  a  fecond  marriage, 
and  ifllie  of  that  marriage  had  1 5  years  fmce,  and  the  plea  allowed, 
for  it  was  alledged  at  bar,  that  in  truth  this  bill«was  but  an  artifice 
to  examine  a  fecond  marriage,,  which  whether  it  was  not  in  the  H/e  of 
E.  hisjirjl  wife^  and  fo  to  baftardize  the  children  by  the  fecond  wife, 
Ld.  Keeper  allowed  the  plea.  2  Ch.  Cafes,  209.  Mich.  27  Car.  2* 
Duke  V.  Duke. 

2.  A.  the  eldeft  fon  of  B.  brings  a  bill  againft  B.  and  J.  S.  to  be  %  Vflot. 
relieved  touching  of  B*s   marriage   articles,  B.  having  received  357'^C. 
QOOO 1.  of  A's  wife's  fortune,  and  yet  refufed  to  make  any  fettlement, 

but  took  advantage  of  a  defeat  in  the  marriage  articles^  and  in  order 
to  be  relieved  prayed  a  difcovery  of  the  incumbrances  on  B's  eftate 
agreed  to  be  fettled  on  the  marriage ;  it  was  infifled  that  theplain- 
tifFby  the  marriage  article  had  no  title  to  the  eftate  in  queflion,  and 
therefore  they  were  not  bound  to  difcover  incumbrances.  Finch 
C.  ordered  defendants  to  anfwer  to  the  incumbrances.  Vern.  74. 
pi.  69.  Mich.  1682.     )Vefl  v.  Ld.  Delaware  and  Cutler. 

3.  Bill  to  eflablifh  a  feparate  maintenance  for  defendant's  wife,  f  r  r^  1 
&  inter  al.  prayed  a  difcovery  of  feveral  unkindnejfes  and  hardjbips  *•  ^  "^ 
which  defendant  had  ufed,  .as  was  pretended,  to  her  to  make  her 

recede  from  this  agreement.  Demurrer  allowed,  as  a  matter  not 
properly  examinable  or  relievahle  in  this  court;  per  North  K« 
Vern.  204.  pK  200.  Mich.  1683.    Hinks  v.  Neltborp. 


Tt4  (P)    Bill 
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(P)     Bill  of  Difcovcry, , 
Of  what  Eftate  a  Man  has. 

I.  inrr  H  E  T  H  E  R  zjoinUnant  (hall  be  inforced  by  law  to  dtf- 
^^     clofe  a  partition  in  the  life  of  his  fellow.  See  T oth.  72. 

2.  i^^  for  years  of  conufor  of  ajlatute  wa«  compelled  to  dif* 
cover  what  eftatc  he  had  from  the  conufor  to  the  end  that  it  might 
he  liable  to  thefiatute.  See  Totb.  226.  cites  25  Eliz.  Titchhura 
V.  Doddington. 

3.  Tenant  for  life  fought  a  difcovery  on  what  account  a  fine  levied^ 
and  to  what  ufes,  and  for  what  confideration.  Defendant  demurred 
for  want  of  fufficient  title  in  the  plaintiff.  3  Ch.  R.  27.  Trin,  21 
Car.  2.  Hilliard  v.  Li.cefter. 

Ahr.  Equ,        4.  Bill  to  difcover  who  is  tenant  of  the  freehold  in  order  to  bring 

Cafes  76.  a  fornudony  will  not  lie,  per  North  K.  for  there  are  other  ways  to 

s!'c.  Bi«  know  It.     Though  the  cafe  of  Bickerton  v.  Bickerton  was  cited, 

faysVee  where  fuch  a  demurrer  was  difallowed,  yet  per  North  K.  the  de- 

Cary  22.  murrer  was  good.    Vern.  212.  pi.  210.  Hill.  1683.      Stapleton 

flKt'  V.  Sherard. 

fuch  cafes  have  heen  frequent*        So  to  difcover  the  tenant  to  the  prjecipe  m  n  vybtntary  nrveyMce^ 
ficmurrer  ailou'cd  3  per  North  K.  Vern.  273.  pi.  271^  Mich.  1684.    Sherborne  v.  Clerk. 
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(  Q^)     Bill  of  Difcovery. 

Relating   to  Sea  Affairs,  and   Companies   trading 

into  Foreign  Parts, 

I.  "D  I L  L  to  difcover  what  title  defendants  had  to  a  (hip  in  quef- 
"  tion  from  B.  in  which  plaintiff  had  an  8th  part  by  a  bill  of 
fale  from  the  faid  A.  dated  in  May,  1671,  and  that  if  defendants 
had  any  title  it  was  fubfequent  to  that  «f  the  plaintiff's.  Defendants 
plead  a  bill  of  fale  from  B.  for  a  full  and  valuable  confideration,  with- 
out notice  of  plaintiff  s  bill  of  fale  j  .plaintiff  replied  that  defendant 
might  be  a  -purchafor,  and  yet  it  might  be  of  fome  mortgage,  or  upon 
fome  truft  or  agreement.  Ordei^ed  that  defendant  anfwer  whether 
vn  any  mortgage^  trujl  ox  agreement.  Fin.  R.  152.  Mich,  26  Car.  2. 
Letton  V,  Penfax. 

2.  Bill  to  difcover  goods  feifed  by  virtue  of  the  patent  to  the  African 
Company^  but  Ld.  Chancellor  refufed  to  give  afiiftance  to  difcover  in 
Cane,  in  prejudice  of  the  king's  charter.  2  Chan.  Cafes  95.  Pafch. 
34  Car.  2.     Brookes  v.  Bradley. 

3.  The  defendant  and  other  feamen  libelled  in  the  Admiralty  court 
for  their  wages^  and  fet  forth  in  their  libel,  that  they  went  to  fuch  a 

"  '  place 


place  or  toafi.  in  the  E aft'' Indie Sj  and  that  the  plaintifF  had  not  paid 
them  their  wages,  &c.  Sir  James  Montague  moved  for  a  prohibi- 
tion, for  that  court  will  not,  by  their  way  of  proceeding,  receive  our 
anfwer  but  upon  oath ;  by  which  means  we  will  be  forced  to  difcover 
that  tve  traded  to  the  Eafl^Indiei^  and  fo  incur  a  penalty  inflUied  by 
a£f  of  parliament^  which  is  general,  prohibiting  all  the  fubjedts  of 
England  to  trade  or  traffick  there,  except  they  have  a  licence,  or 
are   of  the  Eaft-India  Company.     Befides,  thefe  mariners  have  a 
contract  under  hand  and  feal  for  their  wages,  on  which  they  may  fue 
at  law.     But  the  prohibition  was  denied,  for  it  is  reafonable  and  jufl 
whether  their  goi,ng  thither  was  lawful  or  not,  that  you,  ihould  pay 
them  their  wages.    There  is  no  unlawful  aStfuggeJtedy  and  if  there 
be  a  contra6l  under  hand  and  feal  for  their  wages,  yet  the  Admiralty 
may  have  jurifdidtion  thereof  ^s  incidental^;  but  if  they  judge  con- 
trary to  our  law,  we  will  prohibit  them.     But  they  on  the  other  fide 
deny  the  contra£i  to  be  as  you  have  alleged.     Holt's  Rep.  49, 
pi.  6.  Mich.  5  Ann,     Gawne  v.  Grandee, 

4.  The  defendant  was  one  of  the  fuper^cargoes  of  the  Rojral 
George  belonging  to  the  plaintiffs ;  and  on  his  being  fo  appointed, 
entered  into  a  bondy  with  fureties  of  5000  1.  penialty  not  to  trade  ta 
any  of  the  places  prohibited  by  the  a^o/gof^  Ann  for  erefting  the 
Souih-Sea-Company,  or  cojitrary  to  the  aiSento  contrail  with  the 
King  of  Spain,  and  feveral  other  reftridlions ;  and  he  on  his  part 
covenanted  not  to  trade  to  any  of  the  faid  places^  or  contrary  to  the 
ftid  contraft,  and  covenanted  not  to  plead  or  demur  to  any  bill  which 
ihould  be  brought  agaihft  him  in  equityy^r  a  difcovery  of  his  trading 
or  dealings  contrary  to  his  agreement,  and  this  bill  was  brought, 
charging  him  with  feveral  breaches  of  covenant  to  the  prejudice  ot 
the  plaintiffs,  to  the  amount  of  feveral  1000 1.  and  for  a  difcovery 
thereof,  ^c,  and  the  plaint i^s  by  their  bill  waived  the  5000 1.  pe- 
nalty of  the  bond.     To  this  bill  the  defendant  pleaded  the  ftatute 
9  Ann,  and  feveral  articles  of  the  afliento  contraft,  whereby  who- 
ever traded  contrary  thereunto  were  liable  to  great  penalties,  as 
confifcation  of  (hip  and  goods,  and  feveral  other  forfeitures.     And 
it  was  ftrongly  urged,  that  by  law  no  one  was  bound  to  difcover. 
^ny  matters  which  tended  to  fubjecl  him  to  penalties  or  forfeitures ; 
that  it  was  the  bufinefs  of  courts  of  equity  to  relieve  againft,  not  to 
affift  forfeitures ;  and  that  this  covenant  not  to  plead  or  demur, 
was  illegal  and  void  in  itfelf,  as  it  tended  to  deprive  him  of  the  be- 
nefit of  the  law,  like  a  covenant  not  to  bring  a  replevin,  or  fuch  . 
like  \  but  the  plea  was  over-ruled,  becaufe  he  certainly  might,  if 
he  thought  fit,  forego  or  waive  the  benefit  of  the  law  in  thofe  par- 
ticulars, which  here  he  has  exprefsly  covenanted  to  do;  and  which 
were  the  more  neceffary  to  be  required  of  him,  as  the  plaintiffs 
themfelves  were  under  like  penalties  in  cafe  any  of  their  fa£tors  or 
agents  traded  contrary  to  that  aft,  or  the  afliento  contraft.     And 
(his  covenant  not  to  plead  or  demur,  w^as  purpofely  to  obviate  the 
pretence,  that  he  ought  not  to  difcover  any  thing  whereby  to  fubje& 
himfelf  to  any  penalties ;  which  fince  he  has  exprefsly  confented  to 
^nd  covenanted  for,  he  (hall  not  now  be  at  liberty  to  object  to  the 

illegality 
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illegality  of.  And  it  was  faid  to  be  fo  reiblved  }n  a  like  cafe  be- 
tween uie  Eaft-India  Company  and  Aduns,  in  the  time  of  the  Lord 
Macclesfield,  on  a  very  folemn  debate.  Abr.  Equ.  Cafes  77,  78. 
Mich.  '1728.  South-Sea  Company  v.  Buniftead. 
r  r  r6  1  5*  Tht  fecretary  and  book-keeper,  of  the  Eaft^lndia  company  were 
made  defendants  to  a  bill  for  a  difcovery  offome  entries  and  orders  ef 
the  company  \  the  defendants  demurred,  for  that  they  might  be  ex- 
amined as  witnefles;  alfo  becaufe  their  anfwer  cannot  be  read 
againft  the  company ;  the  demurrer  was  over-ruled,  left  there  fhould 
be  a  failure  of  juftice,  in  regard  the  company  are  not  liable  to  a  pro- 
fecution  fox  perjury,  though  their  anfwer  be  never  fo  &Ife.  3  Waist's 
Rep.  310.  Trin.  1734,    Wych  v.  MeaU 

For  more  of  Difcovery  in  generali  fee  other  proper 
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(A)  Difcount  or  Stoppage,  or  fetting  off  mutual 
Debts  one  againft  another.  Allowable  in  what 
Cafes, 

I.  T  F  a  man  leafes  land  for  life  rendring  rent,  and  dtjfetfes  the  lejfee^ 
•*  and  he  recovers  by  afftfe,  there  the  arrearages  due  before  the 
dijfeijin  Jhall  not  be  recouped,  but  only  the  rent  incurred  during  the 
dijfeifin,  and  after  he  fhall  have  affife  of  the  arrearages  due  before  ^ 
and  after,  and  this  was  found,  by  which  he  recovered,  but  the 
damages  were  fevered.  But  Brook  makes  i  quaere;  for  it  Jeems  he 
fhall  have  only  dijlrefs^  Br.  Damages,  pi.  132.  cites  9  £.  3.  & 
and  Fitzh.  AiEfe  153. 

2.  In  affife  it  was  found  that  the  baron  enfeoffed  A.  and  died,  and 
one  entered  without  covin  of  the  feme  and  endowed  her^  and  A,  brought 
afffe  againft  the  abator  and  the  feme,  and  Aerefore  the  plaintiff  re-^ 
covered  two  parts  and  damages,  and  the  feme  retained  the  third 
part  in  dower,  and  the  third  part  of  the  damages  was  recouped, 
Br.  Damages,  pi.  96.  cites  12  Aff.  20. 

3.  Damages  of  40  s.  and  no  more  was  found  by  the  affife,  he^  So  the 
^aufe  the  land  is  fown,  and  the  houfe  well  amended,  and  fo  recoup-  plaintiff  re* 
cd  the  damage.     Br.  Damages,  pi.  82.  cites  24  E.  3.  50.  bnd "^^d** 

no  damages,  becaufe  the  plact  nvas  amended  by  building  quod  nota;   for  this  ViZS found  Sy  the  verdi3 
^r.  Damages,  pi.  99.  cites  14  AIT.  13. 

4.  Diffeifin  is  done  ad  damnum  9/.  The  diffeifor  fows  the  land 
which  is  worth  loA  The  affife  gave  the  damage  to  9I.  They 
fhall  be  attainted  per  Cur.  becaufe  they  did  not  recoup  the  fowing 
of  lol.  And  attaint  does  not  lie  before  the  execution  of  the  dama- 
ges. Itinere  Ganc.  But  Brooke  fays  quaere  inde,  for  after  judg- 
ment.    Br.  Damages,  pi.  199.  cites  24  £.  3.  50. 

5.  A  man  granted  a  rent^charge  of  10 L  out  of  his  land,  the  f  r  ^7  j 
grantee  diffeifed  the  grantor  of  the  land  out  of  which,  &c.  and  he  ^  ^    *  ^ 
brought  ajj/e  and  recovered  to  the  damage  of  loL  above  the  10 L  Arg.<?cp. 
which  the  defendant  ought  to  have  during  the  time  of  the  diffeifin  for  30.  b.Mich« 
his  rent:  and  per  Cur.  the  lol.  of  the  rent  for  the  time  mall  be  40.*"^ 41 
recompenced  in  damages,  and  the  plaintifF  (hall  not  recover  the  jj^  Colter's 
whole  20 1.  in  damages,  but  fhall  make  recouper  of  10  L  becaufe  cafe,  and  ^ 
during  this  time  if  no  diiTeifm  had  been  the  diffeifor  ought  to  have  ^^^^  P*5^ 
had  lol.  in  Tent,  and  it  is  circuity  ofaSiion  that  the  plaintiff  in  the  Jouit  fauT 
affife  {hall  recover  the  20 1.  and  then  the  defendant  to  recover  10 1.  that  as  to 
again ;  and  the  fame  law  it  is  faid  where  the  lord  diffeifes  his  tenant,  ^^  cafe  of 
or  if  he  who  has  cftovers,  &c,  diffeifes  the  tertenant,  but  this  is  5^]5^'^i^ 

7  only 
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the  (iafc  of  Only  where  this  matter  is  found  by  the  verdiS,  for  otherwife  it  can- 
rent  fcr-  not  be  recouped.  Br.  Damages,  pi.  7.  cites  3  H.  6.  and  as  it 
oKeck!T'  f^^™^  ^*^^^-  Damages  18. 

was  rcfolved  that  the  reafon  of  the  recoupcr  in  fuch  cafes  is  becaufc  otherwife  when  the  diffeifee 
re-enters  the  arrearages  of  the  rent  fervicc,  charge  or  feck,  would  be  revived,  and  therefore  to 
avoid  circuity  of  adtion  and  circnitus  eft  evitandus;  ot  boni  jiidicis  eft  lites  dirimere  ne  lis  ex  lite 
oriatur,  the  arrearages  during  the  diffeifin  ihall  be  recouped  in  damages.  But  if  the  dilfeifor 
bad  common  in  the  land,  the  value  of  the  common  Ihould  not  be  recoujied  ;  for  by  the  refrefs 
of  the  dilTeifce  he  fli^ill  not  have  any  arrearages  or  recomponce  for  them,  as  appears  in  26  H.  6. 
Ij.  a.  And  with  this  refolution  as  lo  the  recoupcr  in  cifes  of  common  agrees  33  H.  6.  31.  a. 
in  Rich's  cafe,  and  fo  the  doubt  in  16  H.  7.  1 1.  a.  is  well  explained. 

Br.  Condi-  6.  One  debt  retained  for  jfnother  when  each  was  indebted  to  the 
tjon,  pi.       other  in  lol.  and  a  ffood  bar  in  debt  upon  an  obligation  with  coa- 

181.  cites         ...  -  ¥k       rx  1  •  f? 

§,C.  aition,  quod  nota.     Br.  Dette,  pi.  172.  cites  22  h,  4.  25. 

7.  Where  the  lord  dljfeifes  his  tencnity  and  the  tenant  brings  ajfifi 
and  recovers^  the  rent  due  to  the  lord  ihall  be  recouped  in  the  da- 
mages.   Per  Rede.     Br.  Trefpafs,  pi.  270.  cites  4  H.  7.  10. 

Cro^.  178.       8,  A.  has  a  rent  out  of  B^s  manor 'y^  B.  makes  A.  his  bailiff  of  jiis 

GiM^  '^     manor.     In  account  A.  fliall  have  his  rent  by  way  of  retainer. 

Scarie.s.P.  PvirFineux^  Kelw.  64.  T.  20  H.  7,  pi.  2.  Anon. 

9.  If  a  dijfeijor fells  trees  and  repairs  the  houfcs  with  them,  and 
a/life  he  brought  againfl:  him,  the  fame  fliall  be  recouped  in  da- 
mages, becaufe  what  was  done  was  a  commodity.  Arg.  Godb. 
53.  pi-  65.  Mich.  28  and  29  Eliz.  B.  R.  Dike  v.  Dunfton. 

10.  If  a  dijfeifor  pays  rentj  it  lliall  be  recouped  in  damages.  So 
if  one  enters  as  guardian,  who  is  not  guardian^  he  fliall  have  al- 
lowance for  all  reafonable  adls  as  a  lawful  guardian  fliould.  Cro. 
E.  631.  pi.  36.  Mich.  40  and  41  Eliz.  B.  R.  in  cafe  of  Ireland  v. 
Coulter. 

1 1.  By  the  cuftom  of  foreign  attachinent  in  I^ondon,  if  it  be  tef- 
tified  that  the  plaintiff  was  indebted  to  the  fame  perfon  whom  he 
fues,  he  may  attach.  Cro.  E.  843.  pi.  25.  Trin.  43  Eliz.  C.  B. 
Hodges  V.  Cox. 

12.  If  a  truflee  for  falc  of  lands  for  payment  of  debts  difl)urfes  mo- 
i>ey  of  his  own  to  the  value  of  part,  or  of  all  the  eftate,  he  becomes 
a  purchafor  pro  tanto,  or  for  all.  Ch.  Cafes  199.  Pafch.  23  Car. 
2.  Lambert  v.  Bainton. 

13.  A.  conveyed  lands  in-  trujl  for  payment  of  debts \  a  rent  of 
15I.  per  annum  was  iffuing  out  of  part  of  die  lands  and  which  were 
in  the  hands  of  B.  a  creditor;  A.    and  B.  die.     The  executors 

*^     .  brought  a  bill  againft  the  heir  of  A.  and  the  truftees  (who  had  fur-  . 

rendered  the  lands  to  the  heir  as  they  infifted  they  had  a  power  by 
the  fertlement  to  do  to  enable  him  to  make  a  jointure)  the  truftees 
fay,  they  permitted  5,  to  retain  his  rent  towards  fatisfaSlion  of  his 
debt.  Decreed  it  was  not  to  go  in  difcharge  of  the  debt  and  if  any 
rent  was  due,  there  was  a  remedy  at  law,  and  no  ground  for  this 
•  court  to  flop  it,  and  ordered  the  heir  to  pay  the  debt  with  damages 

r  r  -  8  1  for  forbearing  from  the  time  it  was  charged  on  the  lands,  and 
with  cofts.  Fin.  R.  65.  Hdl.  25  Car.  2.  Lawrence  v.  Baflcer- 
ville  &  ah 

14.  It  was  held  that  if  A  owes  B.   100  L  by  recognizancej  and  B. 

ttves  A,  50/.  or  10/.  upon  any  fccurity  wbatjoevert  and  A.  fues  B. 

that 
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tbat  cannot  compel  A.  to  pay  himlelf  by  way  of  retainer  out  of 
v^hat  is  due  to  him,  but  they  muft  take  their  mutual  remedies, 
unlefs  there  were  any  agreement  to  the  contrary.  2  Freem.  Rep. 
a8.  pi- 31*  Hill.  1677.    In  Cane.  Sir  William  Darcy's  cafe. 

15.  Covenant  upon  a  charter-party  between  the  merchant  and  a  *  f^^-  ^86. 
mafter,  the  merchant  was  to  pay  fo  much  for  freight^  and  the  majier  ^'  p  j"^ 
to  deliver  the  gonds  atfuch  a  port  j  breach  is  ailigned   in  non-pay-  not  appear. 
tnentof  the  freight;  the  defendant  pleads^  that  the  mafier  has  da- 
tnagedf,  wajted  and  imbezled  the  goods  to  the  value  of  the  freight ;  and 
that  there  was  a  cuflom  to  detain  the  money  which  Jhould  be  paid  for 
the  freight  in  lieu  of  the  goods  \  plaintifF  demurs ;  the  court  thought 
that  plea  good,  though  to  a  covenant,  if  there  was  fuch  a  cuftom, 
\*rherefore  the  plaintiff  prayed  leave  to  waive  his  demurrer  and  to 
take  iirue>  which  was  granted.     Note,  fuch  a  cuftom  there  is  be- 
tvt^een  the  mafter  and  hired  feamen  to  dedu6l  out  of  their  wages 
"wrhat  goods  are  damnified,  which  makes  them  the  more  careful,  as 
feveral  of  the  bar  faid.     2  Show.  167.  pL  159.  Mich.  33  Car.  B. 
R.  Bellamy  v.  Ruflel.  ^ 

16.  A,  B.  and  G  were  partners  in  a  trade  at  Leghorn,     Upon 
account  they  di£blve  their  partnerjhipy  and  ,4.  had  his  /hare  fatis^ 
jied  Vim  out  of  the  ftock.     Manyy^^rj  afterwards  A.  had  occajion  to 
receive  500  dollars  at  Leghorn  which  was  to  be  paid  \iWXi  for  mer- 
chandizeby  D,  another Jlranger  which  no  way  related  to  the  partner* s 
trade.     The  500  dollars  were  configned  by  bill  drawn  on  J,  S.  by  C, 
payable  to  A,  to  be  received  for  his  [Cs"]  ufe^  and  A.  received  them. 
C.fued  at  law  for  the  dollars^  A.fues  here  to  be  lelieved,  and  inftfts 
that  he  ought  to  detain  the  fame,  becaufe  when  the  partner/hip  was 
dijfolvedy  C.  did  cover.ant  to  fave  him  harmlefs  from  all  loflcs  and 
damages  due,  or  which  might  be  due,  or  brought  on,  or  which 
might  or  fhould  happen  to  hini^  the  faid  A.  th  relation  to  his  part ; 
and  that  long  after  the  dijfolution  of  the  partnerfhip  he  was  fued  by 
the  Duke  of  Tufcany  for  cujloms  unpaid  at  Leghorn^  for  the  goods 
which  belonged  to  the  joint  tradcy  which  amounted  to  60 1.  and  cofts, 
which  he  had  paid,  and  therefore  infijied  to  retain  to  pay  himfdf  out 
of  the  dollars,     Mr.  Attorney  Jones  faid  the  partnerfhip  was  long 
furrendered  (I  think  he  faid  fourteen  years)  in  all  which  time  we 
have  nothing  to  do  with  A.  and  the  500  dollars  is  paid  only  to  our 
ufe,  and  no  relation  to  the  partnerihip.     And  the  covenant  to  fave 
harmlefs  is  no  debt,  but  only  refts  in  damages.     And  to  the  kn-^ 
Cencein  law  we  are  no  party,  nor  ever  acquainted  with  it.  And  by 
what  evidence  or  faint  defence  made  by  A.  the  fentencc  w.u  given 
we  know  not.     And  it  is  more  probable  when  A.  had  his  money 
in  our  hands  he  on  defign  to  pay  himfelf  out  of  our  money  in  his 
bands  made  faint  or  no  defence.     And  it  is  improbable  that  the 
Duke's  officers  fhould  be  fo  Ions:  nedi^ent  of  the  dues  to  the  Duke, 
and  the  plaintiff  fhould  have  given  notice  to  the  defendant.     Ld. 
Chancellor  faid,  whether  the  bill  ot  exchange  was  bcfj/e  or  after 
the  llntence  does  not  appear.     Mr.  Attor:iey  objected,  that  this  is 
like  a  foreign  attachment  to  pay  what  is  due  on  o:ie  account,  or 
occafionout  of  another;  and  the  money  is  not  due   from  C.  only, 
but  alfo  from  B.  till  at  lalt  it  was  anfwercd,  that  C*s  covenant  ex- 
tends 
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tends  to  all  which  A's  part  fuffered,  and  decreed  accordin^f* 

Chan.  Cafes  311,  312%  Hill.  30  &  31  Car.  2.    Gold  v.  Canhanu 

17.  In  refpe&  of  a  company  ftoppage  is  allowed  to  be  as  good  as 

payment;  for  it  is  the  cuftom  of  companies,  that  if  they  owe  a  man 

lool.  they  will  give  him  credit  for  fo  much;  per  lA.  Keeper 

North.  *  Vern.  122.  pi.  ii2.  Hill^  1682.  in  cafe  of  Cuufon  v.  the 

African  company. 

The  reafon       18.  Where  an  heir  is  a  creditor  by  bortd  or  judgment  quaere,  if 

"  ?hc*ia^    ^'^  ^^^  ^'^^  retain?  the  reafon  being  the  fame  in  the  cafe  of  an  heir 

muft  be  fo    ^  ^^  ^  of^^i^  executor;  for  neither  can fue  himfelf.     See  2  Vem.  IL 

too,  though  62.  pL  54*  Pafch.  1688.  in  cafe  of  Sawley  v.  Gowen 

there  is  no  ' 

nftance  of  it.    Arg.  Chan.  Prec.  178.  Mich.  1700.  in  cafe  of  Ilopton  ▼•  Drydem 

19.  B.  was  indebted  to  A.  A.  dies  leaving  two  children  C.  and 
D.  B.  takes  C.  and  D.  to  board  with  him;  the  executors  of  A.  fliall 
difcount  the  debt  due  from  B.  with  the  executor  of  B.  though  it 
was  a  debt  due  by  (Imple  contract,  and  the  payment  of  the  dif« 

%  count  ihall  be  no  devajiavit  in  B's  executor,  if  there  fhould  be  any 
debts  or  bonds  owing  to  B.  and  be  afterwards  put  in  fuit  againft 
him,  beqaufe  the  difcount  was  made^ir  the  neceffary  fupport  of  in^ 
fants^  and  this  court  will  protect  him  againft  any  judgment  at  law  on 
a  devaftavit.  N.  Ch.  R.  159.  Hill,  i  W.  &  M.  Berrifte  v. 
Berrifte. 

20.  Covenant  to  fave  theleflee  harmlefs  from  a  rent  charge -y  if 
leflee  pays  it  without  compulfton^  he  pays  it  in  his  own  wrong  and 
muft  pay  it  again  to  the  leflor;  but  if  he  is  diftrained  jfbr  the  rent 
charge  and  his  goods  taken,  this  is  a  breach  of  the  covenant  and 
not  before.  3  Salk.  109.  pi.  9.  Mich.  9  W.  3.  B.  R.  Hannam 
v.  Redman. 

21.  An  eicecutor  feJls  a  term  to  a  creditor^  and  agreed  that  the 
creditor  Jhould  difcount  his  debt  out  of  the  purchafe  money.  But  on 
a  bill  by  the  other  creditors,  he  was  decreed  to  pay  .all  the  money 
becaufe  he  purchafed  with  full  notice  that  it  was  a  teftamentary 
eftate,  and  nothing  came  into  the  executor's  hands  as  an  equivalent 
for  it  to  make  up  the  quantum  of  the  teflator's  afTets.  Cited 
Ch.  Prec.  434.  pL  283.  Hill.  1715.  in  cafe  of  Paget  v.  Hofkins, 
as  decreed  in  a  cafe  when  Ld.  C.  Cowper  was  Ld.  Chancellor 
before. 

22.  A,  and  B.  one  a  clothier  and  the  other  a  dyer  had  carried  on 
a  trade  betwixt  them  feveral  years  by  fetting  off  the  money  due. 
B.  died  inteftateand  indebted  to  feveral  perfons  by  bond^  who /iii# 
out  adminijiration  as  principal  creditors  and  fue  A.  at  law.  On  a 
bill  by  A.   Ld.  Macclesfield  thought  that  carrying  on  a  mutual  tradi 

feveral  years  by  fetting  ojf  and  not  payipg  money  on  either  Ale  was  a 
ftrong  prefumption  of  an  agreement  for  that  purpofe  and  tnat  other- 
wife  they  would  not  fo  long  have  continued  their  dealings;  that  it 
was  the  conftant  ufe  between  merchants  and  traders;  and  de- 
creed that  A.  ftiould  be  allowed  on  difcount  what  was  due  to  him 
from  B.     Ch.   Prec.  580.    pi.   350.    HilU  1721.    Downam  v. 

Matthews. 

23.  If 
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23*  If  there  be  but  tbi  leaft  handle  to  direB  an  acenunt  fo  as  to 
fet  off  the  other's  debts  it  ought  to  be  done ;  as  if  even  in  cafe  of 
bond  the  interejt  had  not  been  paid,  but  caft  up  and  allowed  in  goods 
this  vrould  intide  them  to  retain  the  whole  againft  each  as  the 
account  (hould  come  out ;  per  Ld.  Macclesfield.  Ch.  Free.  580. 
Hill.  172 1,  in  caie  of  Downam  v.  Mathews. 

24.  A  man  cannot  flop  his  rent  for  monev  due  to  him  on  a 
iond  towards  fatis£uSion  of  z  Jtrnple^contra^-aebti  per  Ld.  Mac- 
clesfield. Ch.  Free.  582.  pi.  350.  Hill.  1721,  in  cafe  of  Dow- 
nam V.  Matthews. 

25.  A.  took  a  nephew  upon  his  father's  death  into  his  houfe  and 
provided  him  with  cloaths  andfchooling^  and  afterwards  took  him  as 
apprentice,  and  in  his  books  kept  an  account  of  expences  for  that 
and  board,  but  from  the  time  of  the  apprenticefhip  omitted  the 
board,  and  afterwards  left  him  500 1.  by  his  will,  and  made  B.  exe- 
cutory after  A's  ^eath  B./upplied  the  nephew  with  wines  who  like- 

voife  received  monies  due  to  B.  andfo  became  indebted  to  B,  confider-   [  560  1 
ably.    The  nephew  fued  B.  in  the  Spiritual  Court  for  the  500 1.  # 

Upon  a  bill  brought  in  Chancery  by  B.  firfl  againft  the  nephew 
and  after  againft  the  affignees  of  a  commiflion  of  bankruptcy 
againft  the  nephew  and  crofs  bill  by  them  againft  B.  the  Mafter  of 
the  Rolls  faid,  that  it  was  true  that  ftoppage  was  no  payment  at 
law,  nor  is  it  fo  of  itfelf  in  equity ;  but  then  a  very /lender  agreement 
for  difcounting  the  one  debt  out  of  the  other  will  make  it  a  pay- 
ment, becaufe  it  prevents  multiplicity  of  fuits,  and  decreed  an  ac- 
count and  the  plaintiff' B.  to  pay  only  the  furplus  after  having  de- 
duced what  is  due  from  the  nephew  as  well  to  himfelf  as  to  the 
teftator,  but  no  cofts  on  either  fide.  2  Wms's  Rep.  128.  Pafch.  - 
1723.     Jeffs  V.  Wood.  , 

26.  The  plaintiffs  were  fugar  bakers  at  Briffol,  and  Fry  the  in-  ^?-  ^cp- 
teftate  was  a  grocer  there  and  bought  fugars  of  them,  and  they  JJ  canc°' 
bought  blue  papers  of  him  for  their  fugars ,  plaintiffs  were  indebted  Hawkins 
to  the  intejlate  30  /.  for  papery  and  the  intejiate  was  indebted  to  them  ^  »'• 
xooL  for  fugars.    Inteftate  died  infolvent  not  leaving  affets  to  pay  ▼•P''^™*^ 
his  debts,  defendant  Freeman  takes  out  adminiftration  as  principal 
creditor,  and  brings  an  adlion  at  law,  againft  Lane  one  of  the 
plaintifis  and  partners  for  goods  fold  and  delivered  to  him  by  the 
inteftate,  and  gets  a  verdidl  at  law  and  judgment  thereupon.     Plain- 
tiffs bring  the  biUy  fuggeftlng  that  the  inteftate  was  indebted  to  them 
as  partners  in  a  far  greater  fum  for  goods  fold  and  delivered^  than 
they  were  indebted  to  him,  and  pray  an  account^  and  that  deducing 
the  debt  due  by  them  to  the  inteftate  they  may  have  fatisfaSiion  for 
the  balance  of  the  account  out  of  affets. 

Defendant  infifts  upon  the  vcrdiflr  at  law  againft  Lane  for 
goods  fold  and  delivered  to  him  upon  his  own  leparate  account, 
and  that  if  thofe  goods  were  fold  upon  the  partnerfhip  account 
Lane  had  a  good  defence  at  law  in  the  action  brought  againft  him 
alone,  and  iince  h\e  did  not  take  the'  advantage  of  it  at  law,  he 
ought  not  to  be  aided  in  a  court  of  equity;  that  here  was  not  any 
proof  of  an  agreement  to  fet  one  debt  agairfl  another ^  i  nd  v/ithout  fucli 
agreement  stoppage  is  no  payment  either  in  law  or  equity. 

It 
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It  was  argued  for  the  plaintiiFs  that  it  is  reaibnable  in  mutual 
dealings   among  tradefmen,  that  one  debt  ihould  be  fet  againft 
another,  both  debts  being  of  an  equal  nature^  and  that  a  very  little 
evidence  will  be  fufficient  to  fhew  the  intent  of  the  parties,  that 
it  (hould  be  fo,  and  cited  the  cafe  of  Down  am  and  Matthews 
in  Cane.  Hill.  8  Geo.  to  that  purpofe,  that  here  was  evidence  that 
the  plaindflFs  having  fent  to  the  inteftate  for  the  money  he  owed 
them,  the  inteftate  fold  them  blue  paper,  and  then  faid  furely  they 
would  let  him  alone  now  for  fome  time  longer,  fuice  he  had  fold 
them  the  paper,  which  (hews  plainly  that  he  underftood  the  value 
of  the  paper  was  to  go  in  difcount  of  part  of  the  debt  due  to  them  ; 
that  there  were  no  witneiTes  examined  for  Lane  in  the  a<^ioii 
brought  againft  him  fo  the  merits  not  tried,  and  this  verdiSt  againft 
Lane    could  not  exclude  the   reft    of  the  partners  from   their 
equity  againft  the  defendant;   if  that  judgment  fhould  ftand  the 
plaintiffs  would  be  obliged  to  pay  30 1.  to  the  intcftate's  eftate^ 
when  at  the  fame  time  his  eftate  was  indebted  to  them  100 1,  and 
no  affets  to  pay  them,  fo  the  plaintiffs  would  not  only  be  ftripped 
entirely  of  their  demands  but  pay  30 1.  towards  fatisfying  other  cre- 
ditors demands. 

Macclesfield  C.  In  mutual  dealings  between  tradefmen  it  is 
reafonable  to  fuppofe  they  intend  one  debt  (hould  be  fet  againft 
the  other,  and  the  ballance  only  to  be  paid  as  it  is  per  flatutc  of 
bankrupts,  and  therefore  the  leaft  evidence  of  fuch  an  intent  is 
fufficient.  Here  is  fufficient  proof  of  fuch  intent  between  the 
r  p6i  1  parties,  and  though  I  (hall  be  telider  of  relieving  in  this  court  after 
a  verdjS  at  law,  yet  in  the  prefent  cafe,  the  verdid  is  not  material, 
for  it  appears  in  the  caufe  that  the  fugars  were  part  of  the  joint 
ftock  and  per  contra  the  paper  was  delivered  to  the  ufe  of  the 
joint-trade  and  not  fapught  by  Lane  for  his  feparate  ufe,  and 
though  Lane  was  the  afting  partner,  and  agreed  for  the  paper,  yet 
it  was  bought  and  employed  in  the  joint  trade,  and  though  the 
verdift  was  againft  him  fmgly  yet  he  is  but  in  nature  of  a  truftee 
for  the  otlier  partners,  and  the  cafe  is  the  fame  in  equity,  as  if  all 
tiie  partners  had  actually  bought  the  paper,  fince  it  was  bought  for 
their  ufe  and  upon  their  account. 

Decreed  that  the  defendant  acknowledge  fatisfa&ion  upon  the 
judgment,  and  that  an  account  be  taken  between  the  parties  and 
the  balance  due  to  plaintiffs  be  paid  in  a  courfe  of  adminiftration, 
but  without  cofts,  becauie  the  defendant  is  an  adminiftrator. 

N,  B.  This  was  an  appeal  from  the  Rolls,  where  the  bill  was 
diffmifled,  that  decree  now  reverfed  and  decreed  ut  fupra* 
Sec  pi.  34.  27.  2  Geo,  2  cap,  22.  JVhere  ther'i  are  mutual  debts  hitwei% 
the  plaintiff' and  clef tndant^  or  if  either  party  fue  or  be  fuedj  as  exe* 
cutor  or  adminijlrator^  where  there  are  mutual  debts  between  tejiaur 
or  intejiate  and  either  party^  one  debt  may  be  fet  againft  the  otbeTj 
and  fuch  matter  may  be  given  in  evidence  upon  the  general  ijjiuy  or 
pleaded  in  bar^  as  the  nature  of  the  caj'e  Jhall  require^  fo  as  at  the 
time  of  pleading  the  general  ijfue^  zvhere  fuch  debt  is  intended  to  be 
looked  upon  in  evidence,  notice  Jhall  be  given  of  the  particular  fum  of 
deity  fo  intended  to  be  infifled  upon^  and  on  what  account  it  became 

duey 
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4ue^  or  otherwtfe  fuch  matter  Jhall  not  be  allowed  In  evidence  en  ihe 
^eneraltffuek 

284  Where  a  perfgn  who  had  ftock  in  a  company  was  indebted  Bat  wbenr 
to  the  company^  and  there  was  an  exprefs  by-law  to  fuhje£l  the  ftock  no^uch^y 
ef  each  member  to  fatisfy  the  debts  they  jhouU  ewe  to  the  company^  in  Uyv,  and  a 
fuch  cafe  the  company  may  ftop  to  pay  themfelves.  Abr.-  Equ.  roerober  of 
Cafes  9.  cited  as  decreed  per  Ld.  Macclesfield  affifted  per  Ray-  an^dwho"^^ 
mond  Ch.  J.  and  Price  J,  in  the  cafe  of  Hudfon's  Bay  Com-  was  one  of 

pany»  the  direfl- 

ors  chereof| 
borrowed  mone7  of  the  company)  but  not  on  the  fccurity  of  the  dock,  and  afterwards  becamd 
bankrupt,  and  it  was  infiftcd  that  by  Jiaiute  of'^s  ^^'  '•  o"®  account  was  to  be  fetoff  againll 
another.  But  this  was  held  not  to  be  within  that  ftat ate  which  ^eaks  only  of  mutdal  dcnlingg 
an<t  accounts,  which  is  not  this  cafe,  as  the  bankrupt  hadajixt  pcrmanera  interefi' in  the  fiock^  and 
the  money  borrowed  with  regard  thereto.  And  the  court  held,  that  the  loan  in  the  prefent  caf* 
to  the  bankrupt  was  not  in  their  corporate  ijpacity  wherein  only  he  itood  related  to  them,  and  hel4 
h«s  (lock,  but  was  a  loan  by  them  as  private  f>erfi»s,  for  which  they  cd«/r/  totfiop  hisfiock,  which  hm 
held  as  a  member  of  the  company  in^their  corporate  capacity.  Trin.  \^^%.  Abr.  Equ.  Cofeti  9* 
between  Meliorucchl  v.  Royal  Exchange  AfTurance  Company. 

*  This  feems  mifprioted  for  ^  Geo.  a.  cap.  |0.  f.  aS. 

29.  And  it  was  refembled  to  the  cafe  of  the  lord  of  a  manor  and 
his  copyhoiaers,  that  the  lord  could  not  refufe  to  admit  a  perfon  to 
whom  one  of  die  copyholders  had  fold  his  eftate  on  account  of  any       . 
debt  due  to  the  lord  by  that  copyholder^  that  as  the  lord  of  the  manor 

in  that  cafe,  though  he  had  the  freehold  of  all  the  copyhold  eftates 
in  him,  yet  he  haano  right  to  any  of  the  copyholders  private  copy* 
hold.  Abr.  Equ.  Cafes  8.  Trin.  1728.  Meliorucchi  ¥•  the 
Royal  Exchange  Company. 

30.  It  was  held,  that  where  a  plaintiff  is  executor^  the  debt  fet  S.  C.:cited 

off  againft  his  demand   muft  be  of  an  equal  nature  \  thjit  is  a  ,  "c'eo^^a* 

Jpecialty  againji  a  fpecialty ;  but  notarfimple  con^aft  againft  a  fpe-  in  c.  b!  in 

cialty ;  becaufe  a  different  conftru<ftion  of  Ae  ftatute  might  oc-  the  cufc  of 

cafion  a  devajiavit.    Trin.  6  Geo.  a.     Kemys  v,  Betfon.  fon^vl's^ur- 

ges,  the  court  faid,  that  this  being  before  the  ftatute  8  Geo.  2  was  a  right  dctermlnat  on,  But  ndt 
for  the  re.ifon  given.  For  how  could  any  conftruftion  make  a  devaftavit  ?  But  if  a  fta'ute  liays  or 
means,  that,  a  fimple  contraft  may  be  fet  off  againft  a  fpecialty,  furcly  that  would  be  a  good 
Juftification  for  the  executor.  •  But  the  true  reafon  arifcs  from  the  defign  of  the  aft,  which  wat 
to  prevent  circuity  bf  ot^ion,  and  the  neceflity  for  hillt  in  chancery.  For  before  the  aft,  if  a  maa.^ 
fued  me  for  a  lefs  "fum  than  he  owe«',  I  could  have  no  relief  but  ift  chancery;  therefore  it  was  the 
tlefign  of  the  aft  lonve  the  dfendant  in  fuch  cafe  the  fame  advantage ;  at  if  be  bad  brought  another  crofs 
mHixinfor  hii  demanX,  Now  m  the  cafe  of  an  executor,  if  he  fucs  a  common  perfon  upon  a  bond 
given  to  the  teftator,  he  muft  recover  ;  whereas  if  the  defendant  w.is  tofue  him  upon  a  fimple 
coritraft  of  the  teftaior,  he  might  poffibly  not  recover,  upon  account  of  fupesior  debts.  There- 
ibre  as  the  ftatute  intended  to  give  a  defendant  the  fame,  but  not  a  greater  advantage,  he  ought 
not  to  be  allowed  to  fet  it  off.  For  the  fame  reafon  a  dibt  barred  by  thefiatute  of  limitations  cannot 
be  pleaded  or  fet  off,  though  it  remains  a  debt  j  becaufe,  if  an  aftion  had  been  brought  for  it,  the 
ftatute  might  have  been  pleaded  in  bar.  *rc62l 

31.  In  an  aftion  of  debt  upon  bond  the  defendant  pleads  (hat  the  |-9;<^^"^ 
plaintiff  was  indebted  to  him  hy  fimple  contraEi^  more  than  the  fum  ^^o'tilt^ 
mentioned  in  the  condition  of  the  bond.  But  upon  demurrer  to  in  c.  B.  in 
the  plea  there  was  judgment  for  the  plaintiff;  for  Ihat  a  fimple  the  cafe  of 
contraft  could  not  be  pleaded,  or  given  m  evidence  by  way  of  fet  ^^^j;^^^  s"ar. 
off  to  an  aftion  upon  a  bond.     Mich^  6  Geo.  2.  C.  B*     Stephens  ges.  Vi  e 

V.  Lofiyn.  court  faid, 

that  the 
reafon  the  court  went  upon  was,  that  the  fiime  words  of  the  fame  aft  of  parliimeaf  ou^t  to 
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receive  th%  fame  conftntflion,  and  thereforB  as  it  has  been  fo  determineU  in  the  cafe  of  exe* 
cuiorsy  ic  ought  to  be  fo  in  the  cafe  of  common  perfons.  But  fureiy  where  the  fame  WTtds  of 
€m  off  are  referrable  to  diflerenc  things,  there  ougtu  to  he  i&ffncnt  conjlru^om  made  nccord:>^  f 
tic  Aiffircftt  H.^tuf<:i  of  the  tUtigi.  Now  the  cafe  of  a  common  pcrfon  pUintiff  does  not  ftand  «pon 
(he  fame  reafon  as  that  of  a  plaintiff  executor.  For  if  the  executor  was  to  be  fued  upon  a  fimple 
contrad^i  there  might  pofliblv  be  no  recovery  againft  him.  But  if  ihe  common  perfon  piauitilf 
was  to  be  fued,  there  muft  always  be  a  recovery  againft  hmi,  whether  the  d^t  be  by  fpecialty 
or  fimple  contradl ;  and  therefore  in  fuch  cafe  it  fcems  to  be  a  good  fet  off  agaltjft  the  bond  debt* 
Accordingly  when  the  cafe  went  tip  into  the  King's  Bench,  the  court  were  of  this  opinioOy  and 
would  have  reverfed  the  judgment  of  the  common  picas,  but  for  thfc  reafon,  thai  Ufor*  tht  o3of 
toe  8  Gio,  2.  the  penalty  at  luw  <zv.ii  the  debt ;  and  in  that  cafe  the  debt  pleaded  as  a  fet  off  was  n«>c 
fo  much  as  the  penalty  of  the  bond,  though  more  than  was  due  by  the  condition  of  the  bond,  and 
therefore  they  aiiirmMl  the  judgmenu 

Thit«aion  32.  Diht  for  rent  upon  a  parol  hale',  defendant  had  by  his  pha 
(u^audivi)  fgt^ffadebt  by  JimpUs  contract  \  to  which  plaintiff  demurred.  Per 
brought  by  Cur.  a  debt  of  an  inferior  nature  cannot  be  fet  ofFagainft  a  fuperior 
aaadmiui-.  demand.  Judgment  for  the  plaintiff)  debt  for  rent  is  equal  to  zsi 
UratruK.  a<Stion  upon  a  bond.  Barnes  notes  in  C  B.  199.  £aft.  7  G.  2« 
Brown  v.  Holyoak. 

33.  The  Ch.  Juftice  and  Probyn  J.  thought  that  a  debt  by 

Jimple  contract  might  be  let  againji  a  debt  by  bond,  *  Page  J.  was  of 

a  contrary  opinion,  and  Lee  J.  gave  no  opinion  as  to  this  point  at 

alL    2  Barnard.  Rep.  in  B.  R.  338.  Mich.  7  Gea  2.    Stephens 

V.  Lofty. 

T^T^^i  &     .  34-  8-  ^''^  ^'  ^^/  '•  ^'^^^^  '^'  all  of  z  Geo.  %.  fir  fetting 

12  Geo.  2.    nmtual  dibts  one  againft  another^  either  by  being  pleaded  in  bar  or 

Calborougb  given  in  evidence  on  the  general  ijfut  in  the  manner  therein  mentipmd^ 

V.  Mackna-  notwithjianding  fuch  debts  are  deemed  in  law  lobe  of  a  £fferent  na-' 

JJc"hc}d      titre^  perpetual^  unlefs  in  cafes  where  either  of  the  faid  debts  fbaU  ac-- 

not  good  op  aruM  by  reafoh  of  a  penalty  contained  in  any  bond  orjpecialty  i  and 

demurrer  it  /n  ^//  ^^^  wber0-  either  the  debt  for  which  the  aSiion  bath  been  or 

r^ih  pirti-  M^^  *^  brought^  or  tilt  debt  intended  to  be  fet  againft  the  Janu  hath 

culariy  how  accrued  or  Jhall  accrue  by  reafon  of  any  fuch  penalty^  the  delt  intended 

much  due.    /^  i^f^t  c^Jball  be  pleaded  in  bar,  in  which  pleaflmll  be  Jbewn  bow 

much  is  truly  and  juftly  due  on  either  Jide^  and  in  cafe  the  plaintiff 

Jhall  recover  in  any  fuch  a^ion  or  fuit^  judgment  Jhalt  be  tnteredfsr 

no  more  than  Jhall  appear  to  be  truly  and  jujily  due  after  one  debt 

being  fet  out  againji  the  other  as  aforefaid. 

S.C  cited         35.  \n  debt  for  rent  brought  by  an  admlnijlratrix  upon  a  leafe 

Trin.  14  &    ly  p^^ol  the  defendant  would  have  feic  off  2^  fimple  contra£f  debt ;  but 

in  cafe  of      ^^  court  held,  that  the  plaintiff's  demand  being  equal  to  a  bond  or 

Huichen-     fpccialty,  a  debt  by  Ample  contnuSI  could  not  be  fet  off  againft  i^ 

fonv.stur-  pjj^h.  8  Geo.  2.  C.  B.    Brown  v.  Holyoak. 

ges,  but  the  ' 

court  faid,  the  court  of  King's  Bench  held  it  might,  and  the  Ch.  Juftice  faid,  there  could  be« 
datigtr  of  a  dtvaftavit  from  fuch  a  conftniclion,  but  the  a£t  of  parliament  would  be  a  fufficient 
juflification.  And  either  at  that  time  the  ftatute  of  the  8  Geo.  a.  had  paOed,  or  immedaateiy 
Ibllowedy  which  took  away  all  doubts. 

r  ?6  'I  }  3^'  Cov^^^^  was  brought  upon  indenture  for  non-payment  of 
Ibid  »«>.  '"''''•  Defendant  pleaded  non  efi  fa&um^  and  gave  notice  upon  bis 
S.  c!  the  pho  iofet  off feveral  futns  due  to  htm  upon  covenants  in  the  fame  deed, 
court  held,  for  fpurring  up  land  at  a  certain  ftim  per  acre.  The  queftion  was, 
evident  whether  upon  this  plea  defendant  could  give  in  evidence  his  de- 
offered  to  sumd,  by  virtue  of  the  late  ad  of  parliament.  Mr*  Juftke  Den- 
ton, 


tCHi,  who  tried  the  caufe  at  the  laft  affizes  for  ^ufSaiki  ikSAa  q[  ^^^J^ 
opinion  he  could  not  upon  this  ifiiie.    It  was  urged  for  defendant^  ought^o' 
that  his  debt   is  a  certain  demand,  for  which  he  might  have  have  been 
brought  an  a<^on  of  debt,  and  that  the  debts  are  miitual  of  the  fame  ^^"^f^  a^ 
nature  and  degree,  and  both  debts  arife  upon  the  fame  cofitnftdi  Utng^coVec 
that  the  plea  is  a  general  iflue,  and  that  thereupon  a  bond  might  off  a  ctrtain 
have  been  fet  oiF  againft  a  bond ;  and  therefore  this  is  a  cafe  within  j^'  ^  *f^ 
the  nature  and  meaning  of  the  aik.    On  the  other  lidey  it  was  in«*  1^7L7t'^t 
lifted,  that  defendant's  plea  is  intirely  inconfiftent}  he  denies  damandi 
the  deed,  and  at  the  (ame  time  makes  a  demand  under  it  ^  he  might  }^^  ^^^ 
have  pleaded  a  general  iiTue  without  denying  the  deed,  or  might  bJ^^ 
have  pleaded  the  matter  fpecially  i  that  the  court  updh  motions  to  ftood  to  be 
plead   double,  never  give  leafe  to  plead  contradic^orjr  matters,  j^ny  general 
Cur^  advif.  Barnes's  notes  in  C.  B.  199.  Mich.  8  Geo,  a  Gower  "^^'^^^ 
&  Ux.  V.  Hunt.  wasor* 

37.  Pka  deBvered  in  the  country  held  to  be  bad^  thottgh  fuiVA 
notice  to  fit  off  a  mutual  debt^  which  notice  mu/i  neceffiirily  hit 
proved  at  the  ajj^s  by  the  perfon  that  delivered  it^  mtb  the  flea ;  but 
the  plte  being  delivered  the  firft  day  of  laft  term,  and  the  coontry 
attomies  both  living  in  the  fame  town,  the  judguient  was  fet  afide^ 
and  cofts  were  ordered  to  attend  the  event  of  the  trial.  Barnes's 
notes  in  C.  B.  177.  Trin.  8  &  9  Geo.  a.     Taylor  v.  Lawfon. 

38.  The  plaintiff's  hufband  to  whom  (he  was  executrix,  had  by 
letter  of  attorney  appointed  the  defendant  liiojleward'y  the  defen-* 
dant  received  of  the  tenants  feveral  fums  of  money  for  rent  after  tht^ 
te/lator^s  death.  The  plaintiff  brought  this  aoion  in  her  own 
name,  and  not  as  executrix,  for  the  money  fo  received,  as  received 
to  her  ufe ;  notice  was  given  to  fet  off  againft  the  plaintiff's  de- 
mands certain  fums  that  were  due  from*the  teftator  to  the  de-* 
fendant;  but  at  the  trial  the  defendant  was  not  admitted  to  fet  ojf 
what  was  due  from  the  tejiator  to  himj  becaufe  the  plaintiff  had  not 
declared  as  executrix^  but  in  her  own  rights  This  was  a  cafe  re«< 
ferved  at  Lincoln  afiifes  for  the  opinion  of  the  court  on  the  con** 
ftrudlion  of  the  ftatute  2  Geo.  2.  cap.  22.  f.  ii.  Per  Cur.  thd 
plaintiff  muft  have  the  benefit  of  h^r  verdid.  Cafes  of  Praifl.  lu 
C.  B.  151.  Trin.  11  &  12  Geo.  2.    Shipman  v-  Thompfon. 

39.  A  by  bill  againjl  5.  prayed  relief  and  a  difcovery^  and  pro* 
c'eeded  in  an  action  at  law  upon  the  fame  account.  B.  applied  to  th^ 
court  that  plaintiff  would  make  his  eledion  which  court  to  pro^- 
ceed  in.  A.  elected  to  proceed  at  law,  but  had  leave  to  proceed 
here  likewife,  as  to  fo  much  of  his  bill  as  fought  a  difcdvery.  A* 
amended  his  bill  on  payment  of  cofts,  by  ftriking  out  that  part  ^ 
which  tended  to  pray  relief.     Thereupon  the  bill  was  difmij/ed  o£ 

courfe,  becaufe  it  prayed  only  a  difcovery,  and  the  cojls  to  B.  taxed 
at  38/.  But  j/,  got  judgment  at  kswj  and  damages  and  coflsjo 
44.0/.  for  ^ich  B.  was  taken  in  execution  and  lay  in  cuftody,  but 
at  the  fame  time  took  out  an  attachment  againft  A.  for  the  cofts 
in  this  court.    Upon  a  petition  by  A.  prayii^g  he  might  dedu^  thi 

28  /.  cofts  incurred  here  out  of  the  440  /.  recovered  againji  the  defen^^ 
mt  at  Ufw^  Ld*  Cbancdlor  (aid,  the  petition  feemed'  very  reafon^ 

Uua  »bl«> 
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ablC)  and  that  he  would  grant  it  if  the  precedents  of  the  court 
juftify  it,  which  yet  he  doubted,  becaufe  the  bill  of  difcovery  was 
difmifled  out  of  court ;  and  fo  would  make  no  order,  but  direded 
it  ♦  to  ftand  over,  diat  the  plaintiff  might  fearcb  for  precedents, 
Barnard*  Rep.  in  Chan.  428.  Hid.  1740.  Geerifli  v.  Don- 
accon* 

40.  Ik^  debt  6n  bond  the  declaration  fet  forth  that  defendant  be- 
came *bound  to  the  plaintiff,  being  one  of  the  bearers  of  the  verge 
of  the  King's  court  of  the  Marfhalfea,  and  an  officer  cS  me 
King's  houfdiold,  in  thefum  of  8  /.  defendant  pleads^  that  the  plain^ 
tiff  is  indebted  to  him  feveral  Jums^  (byfimpU  contract)  amounting  in 
ibe  whole  to  25  /•  which  is  due  and  unpaid,  and  is  fuf&cient  to  (atisfy 
and  difcharge  the  plaintiff's  demand  of  8L  The  plaintiff  prays, 
(hat  the  condition  of  the  bond  may  be  inroiled ;  which  being  done, 
*  it  appeared  to  be  a  bond  for  defendant's  apptarame  to  an  aSHon 
brought  in  the  Atarjhalfea  Court  by  a  third  perfon.  The  plaintiff 
demurs,  and  upon  joinder  in  demiu'rer  the  queflion  was,  v^ether 
the  debts  fet  forth  in  defendant's  plea,  could  be  fet  off  againft  the 
plaintiff's  demand  And  the  court  held  they  could  not  i  for  th^ 
Jiatute  8  Geo*  a*  vdiich  allows  the  fetting  off  fimple  contrafb 
jigaiiift  bond  debts,  appears  plainly  to  relate  only  to  bonds  conditioned 
for  payment  ^f  money  ;  whereas  this  is  a  bond  for  the  parties  appear*^ 
ance  at  the  fuit  of  a  third  perfon ;  and  though  it  was  given  to  tbi^ 
^cer^  and  (being  not  affignable),  the  a&ion  brought  upon  it  mufl 
be  in  his  name,  yet  he  is  ^^yj*  truJUefor  the  real  plainthfy  and  doe$ 
not  fue  in  his  own  right.  The  cafe  is  the  fame,  as  iCone  was  £t 
fue  as  exicutorj  and  defendant  was  to  fet  off  a  debt  which  the  execU'* 
tor  owed  him  in  his  own  rights  which  would  certainly  be  ill.  If 
jt  was  otfaerwiie,  there,  would  be  an  end  of  all  fuch  bail  bonds^ 
which  are  taken  for  the  furtherance  of  juftice ;  for  ^en,  wherever 
tile  officer  who  takes  the  bond,  happens  to  owe  defendant  money, 
the  plaintiff's  fuit  mufl  be  rendered  ineffe£lual.  The  court  diere* 
fore  difallowed  the  plea,  and  the  plaintiff  had  judgment.  Trin.  i^ 
if  15  Geo.  2*C.  B.    Hutchenfon  v.  Sturges. 

For  more  «f  Diicoiint  in  general}  (ee  other  proper  Titles. 


IDifiiM^ 


*  MixntS,     [or  Tithes.]  ^7f^ 

•  Tiihes 
are  an 

(A)     Predtal.  cai  inherit- 

ancoy  col' 

[What  fhaU  be  fkid  to  be  Predial  Tithes.]  ^^„ 

of  the  lands 

f  I.  r^O  R  N  IS  a  predial  tythe,  though  it  comes  in  part  of  the  proper  na* 
^  induftry  of  man,  and  part  of  the  ground.     Mich.  8  Jac.  ture  am 

B.  Co.  Magna  Charta  649.  J  .  ^i^ 

perfons  by  the  ecclefiallical  law,  and  therefore  no  unity  of  pofleflion  can  extinguiih  or  fufpend 
them,  but  that  notwithflanding  any  unity  they  remain,  fo  that  they  may  bo  demiied  or  granted  ti» 
any  fpiritualinan,  notwithftanUing  any  fuch  fufpenfion;  per  Cur*  zx  Rep.  13*  b.  Mich*  10  jac» 
C.  B.  in*  cafe  of  Priddle  v.  Napper.  *  ^ 

[  2.  Pigs  2LTe  predial  mixed.    Mich.  8  Jac  B.  ]  F  c6c  1 

£  3.  So  wool  and  lamb  are  predial  mixed.     Mich.  8  Jac,  B.  ]         L  j    J  A 

f4.  Finum  is  a  predial  tythe.    Co.  Magna  Charta  649.  ] 
5.  Linum  ^  canabum  is  a  predial  tythe.     Co.  Magna  Charts 

649.] 

6.  Canabum  is  a  predial  tythe.     Ca  Magna  Charta  649.  j 

7.  Hops  are  properly  predial  tithes.    Mich.  8  Jac.  B.  ] 

8.  Thofe  that  come  from  the  fruits  of  the  eardh^  as  poma^ptra^ 
fruna^  volema^  and  fru£ius  horterum^  and  maft%  of  eak  and  beech 
are  predial  tythes,  Co.  Magna  Charta  649.  ] 


(B)     Mixed/ 

[  I.  \/f  I X £ D  tythes  are  thofe  diat  come  of  cheefey  mliy  &c* 
^^  or  ex  foetibus  animalium  quafunt  in  pafcuis  C^  gregatim 

pafcuntury  ut  in  agnis^  vitulis^ .  haedisy  capreoliSy  puJlisy  &c.   Co, 

Magna  Charta  649.  ] 

[  2.  Tithes  of  pigs  are  mixed  tithes.     Mich.  8.  Jac.  B.  ] 

[  3*  ff^ool  and  lamb  are  mixed  tithes.     Mich.  8.  Jac.  B.  J  Agreedthai 

wool  and 
.lamb  are  included  within  fmall  tithes.    Poph.  44.  Trin.  il  Jac  in  cafe  of  Nicholas  ▼.  War4. 

[  4.  Tythes  of  cheefe^  calves^  and  lambs  are  mixed  tythes*  'Qo% 
Magna  Charta  649.  adjudged.  ] 


U113  (C)0/ 


5^5  DiQnejf,  [orTithc$], 


(C)     Of  nfihftt  Things  [Animals]  they  fhall  be 

paid  de  Jure. 

fwC.  [i.  ^pITHES  ought  to  be  paid  in  kind  de  Jure,  of  wax 
b?c.&^^P.  ^^  ^^^  of  bees  in  an  hive.     Mich.  15  Car,  B.  R.  be-. 

9s  to  honey!  (ween  Barcfpot  and  Norton,  adjudged  in  a  prohibition  upon  a  de- 
i— Jo.  447-    murrer,  ai^d  a  confu}tation  granted,  ] 

pi*  I  Ck  S«  C* 

«$  to  titM  of  hon«y.^F.  N.  B,  51.  (G)  as  taboaey  and  wax. 

|>^See(6)         [2.  Tithes  (hall  be  paid  de  jurtf  of  you|ig  pigeon^,     Mich-  14 

5l2^^-  Jac.  B.  between.*  Whatel]^  and  Hanbdry,  refolved.   HiB.  isJac. 

(Z)pi.4,5.  ^'  ^*  resolved,  and  a  prohibition  denied  in  one  f  Gafirell's  cafe 

••  c.-—  of  t|ie  Inner  Temple^  ]      , 

Rep.  ^  Jones  ▼.  Gaftrill.  S.  C«  accordingly.  ■  If  they  were  fpent  hy  the  owner  in  his  houfe 
no  tithes  ihall  he  paid  pf  them.     Liit.  Rep.  341.  Mich.  5  Car.  C.  B.  Flower  v.  Vaughan.— 

Metl.  147.  S.  C  k  S.  P. Litt.  Rep.  40.  Trin.  3  Car.  C.  B.  S.  P.  k         j  Doves  in  a  dove- 

fioufe  may  pay  titbes  by  cultocn.  Vent.  5  HUl.  20  &  21  Car,  2.  B.  H-  Anon.  ■■■  frohibiiioft 
to  the  Spiritual  Court  for  tirhe-pigeons  on  fuggeilioo  that  they  were  fpent  in  the  houfe.  Holt 
doubted.    1 2  Mod.  47.  Mich.  5  W.  &  M.  Badgerley  v.  Wood.  '' 

Yo  tithes  [  2.  No  tithes  de  jure  without  a  cuftoni  ought  to  be  paid  for 

•7^P*|2?*?^  (oney's^  becaufe  thev  zrt  fera:  nature.    Trin.  8  Car,  B.  R.  be- 

^  warren ;  tween  Worden  ana  Benet^  after  a  prohibition  granted,  a  confuka- 

aodLey  .  ^on  denied  per  Curiam  for  the  caufe  aforefaid.    P,   13.  Car, 

SS«ih/"*^*  B.  R.  between  Sir  John  Bruen  and  pr.  Bradifli  per  curiam,  and  a 

warrener  prohibition    granted    accordingly.      Hill,    13   Car,    B.   between 

cannot  call  Vincent  ^d  Tutt  a  prdiibition  granted,  and   for  a  prohibition 

SdS  fM»*'  ri^^^^^  ^y  ^^^  parfon  to  have  them  by  prefcription.     Mich.   14 

and  it  is  not  Car,  B.  ♦Regis,  between  Williams  and  Wilcox,  a  prohibition 

felony  to  granted,    Mich.  15  Car.  B.  R,  between  Damport  and  Onge  s^ 

has  no  property  in  the  old  conies,  but  that  the  better  qiieftion  is,  if  the  parfon  flioold  have  tithes 
pf  the  fncklingSy  and  a  prohibition  was  awarded.  2  RolL  Rep.  458.  Trin.  aa  Jac.  B.  R. 
liaies  alias  Hawes's  cafe*-*— —Tithes  ought  to  be  paid  for  conies  ;  per  Doderidge  J.  to  which 
the  court  allbnced.  2  Roll.  Rep.  2.  Hill.  15  Jac.  in  cafe  of  Jones  v.  GafhiU.— — >A  foit  was 
$n  the  Spiritual  Court  for  tithes  of  conies  in  a  warren,  but  it  being  fuggefted  that  it  was  without  a 
Special  cuflom'a  prol^ibition  was  {[ranted  per  tot.  Cur.  the  court  luving  proceeded  only  011  a  libel. 
Keb.  6c2.  PL77.  Mich.  15  Car.  2.  B.  R.  Towerfon  v.  Winger.  ■  2  Keb.  140,  141.pl. 

YO.  Hill.  J  8  &  19  Car.  2*  B.  R.  Webb  v  Newman.  S.  P.  — -.^S.  P.  by  Richardfon  cited  to 

have  been  agreed.    Litt.  Rep.  13.—— The  demand  of  tithes  of  conies  is  againib  consmoa 

right;  admitted  per  Cur.  Hrrd.  t88.  Pafch.  13  Car.  2.  in  Scacc.  Randal  v.  Head.      ■  2  Mod* 

77.  S.  P.  obiter.  Pafch.  28  Car.  2.  ■  ■.     Venu  s*  Hill.  21  ic  22  Car.  2.  B.  R-  Anon,  that  a  warren 

inay  pay  tithes  by  cuftom. (Monies  .ire  not  tithable  unlefs  by  cuftom ;  per  Berkley  J.  Mar* 

56.  pi.  87.  Mich.  15  Car.  Anon. 

^        -I       [4*  No  tithes  de  jure  are  to  be  paid  for  fijh  taken  in  a  ccmnun 

P^a^i!  p.'  ^'^'^'■'  ^^^^*  5  ^^'  ^-  ^*  *  prohibition  granted  to  ftajr  a  fuit 
and  feems*  foi*  tithes  of  eeh  taken  in  a  coounon  river  within  the  pariih  of 
tobes.  c.  Barton  in  Weftmorland;  and  Hill.  9  Car.  a  prohibidbn  was 
r  -^"^  "^  granted  to  ftay  a  fuit  ♦  for  tithes  of  trouts  in  the  fame  river;  but 
*Fo.436.^  ^^  ^^j^  fceme4  to  be  divided  iffaefher  titbfes  were  dvic  Of  iiot»  hit 

they 


DlOnttf,  [or  Tithes.]  566 

tiiey  granted  a  prohibition,  for  that  the  law.  fhould  be  decided  But  no  re- 
thereupon,  and  Ais  was  between  Dawes  and  Huddleftohe.  ]  Buriuch- 

srdfon  faid*  that  perailventure  it  may  be  hy  ciiilom,  othenvtfe  tithes  are  not  payab)^  for  filh 
Caken  in  rivers*  Vent.  5  Hill.  20  &  ii  Car.  x*  B.  R.  that  by  cuftom  tithes  may  be  paid 

of  fiOi  in  a  river.  "Filh  in  a  river  are  not  tithable  unlefs  by  cuitom*    Mar.  17*  pi.  42* 

Pafch.  15  Car.  i.  Anon. 

C  5.  If  a  rsan  hath  pheafants^  and  keeps  them  within  an  inehfed  A  prohibu 

tvoodi  and  clips  the  wings  of  the  pbealants,  and  from  the  eggs  .hatches  ^^^^ 

and  brings  up  young  pheafantSy  no  tithes  (hall  be  paid  of  thefe  eggs  upon  a  fur- 

or  young  pheafants,  becaufe  they  are  not  reclaimed,  but  continue  ™i^*^  ^^^ 

fer€e  natura^  and  would  go  out  of  the  inclofure  if  their  wings  ^as^tha**"* 

were  not  clipped.     Mich.  1 1  Car.  B.  R.  between  Winbroke  and  tithes  '^ 

£vans,  a  prohibition  was  granted ;  but  it  was  furmifed  that  no  tithe  ftJouW  not 

was  paid  for  them  in  a  great  circuit  called  the  Chilterme  in  the  ^^^^^ 

fame  county,  fcilicet  of  Bucks,  and  foprefcribed  in  non  decimando;  Mar.  26.  in 

but  the  court  &:ranced  it  becaufe  they  were  ferae  naturae.  1  pi.  59« 

Car.  B.  R.  Anon. 

[  6.  No  tithes  fhall  be  paid  in  kind,  without  a  cuftom,  forfijh  Libel,  &c. 
taken  in  the  highfea  out  ofanyparijh.    Hill.  14  Car.  B.  R.  between  for  tithes  ©/" 
Long  and  Dircef,' per  Curiam,  and  a  prohibition  granted  accord-  f^^^j^/',^ 
ingly ;  and  Juftice  Jones  iaid,  that  upon  an  appeal  to  the  delegates  y^,-  the  den 
out  of  Ireland  in  the  Lord  ♦  Defmond's  cafe  it  was  agreed,  that  fcndantfur- 
forfuchfijbfo  taken^  only  perfonal  tithes  are  duey  deduifis  expenfts.  J     "^jj^fcc!*^^ 

for  the  owner  of  the  fifliei'-boat  to  have  one  moiety  of  the  fifh  and  the  fifhermen  the  other  nioiety 
and  that  the  owner  ufedto  pay  the  loth  of  his  nioiety  to  the  parfon*  in  difchargc  of  all  tithes  of 
filh^  &c.  The  court  held  it  a  good  fuggeftion,  becaufe  at  common  law  no  tithes  are  due  for  ftlh 
taken  in  the  fea,  it  not  being  within  any  parifh ;  and  therefore  when  the  parfon  by  the  coftbm 
ought  to  have  the  tithes  of  tbem»  he  ought  to  take  them  according  to  the  cuftom  ;  and  that  the 
tenth  of  a  moiety  may  be  a  good  difcharge  of  the  whole.  Noy.  108.  Mich-  44  &  45  Eliz.  Hol- 
land V.  Hele. 

Cro.  C.  264.  pt.  i£.  Trin.  8  Car.  feems  to  be  S.  C.  of  Ld.  Defmondand  the  fuggedions  were, 
becaofe  fifti  in  the  feaor  great  rivers  are  ferae  naturae,  and  not  titheahle.  Secondly^  Becaufe  the 
fea  is  not  within  any  parilhy  fo  as  no  fpiritail  perfon  can  fay  it  is  witliin  his  parifh  where  the  fifli 
is  taken,  but  the  prohibition  was  denied ;  fur  tithes  of  hflies  are  ufuaily  paid  in  Ireland,  as  Jones 
affirmed. 

In  prohibition  the  court  held,  that  tithes  of  fi(h  caught  in  the  fea  are  not  doe  without  a  cuf* 
torn,  and  therefore  a  cuftom  to  pay  lefs  than  a  tenth  part  mav  be  g<KHl.     i  Lev.  179.  Pafch.  tS 

f  Car.  a.  B.  R.  in  cafe  of  Shepp^ird  v.  Penrofe.        ■        a  Keb.  2.  pi.  4.  S.  P.'  in  S.  C.   ■ 

Sid.  278.  pL  2.  S.  P.  in  S.  C.  See  (S)  pi.  4.  U^f  r(^'j'\ 

[7.  No  tiAes  fliall  be  paid  in  kind  de  jure,  without  a  cuftom^  for  ^^^J^  . 
fift^  taken  in  a  common  river  which  is  not  inclofedy  as  in  zjlew  in^^  tithes  of  ^'^ 
clofedy  becaufe  thev  are  in  ferae  naturae  though  they  zrc  takert  by  one  fiih,  and  ^ 
that  hath  a  feverai fijbery  there^  and  though  the  place  where  they  are  thepariih 
taken  be  within  the  parijh  of  that  parfon  that  claims  them^  for  this  is  ^r^l^JJ^jtion 
a  pergonal  tithcy  in  which  tithes  ought  to  be  paid  dedudtis  expenfts.  becaufe 
Pafch.  15  Car.  B.  R,  between  Gold  and  Arthur,  and  others,  a  they  are     > 
prohibition  granted,  where  the  fuit  was  for  the  tithes  of  falmons  in  [®^*  " J^ 
the  river  of  Exe.    Mich.  15  Car.  B.  R.  between  Wiflake  and  |he  the  c  urt 
faid  Arthur  and  others,  a  like  prohibition  granted  upon  the  £une  did  not 
matter  between  other  parties.]  tl^lL 

many  places  filh  are  tithable,  as  falmons  in  the  river  of  Exeter,  and  herrings  in  Yarmouth, 
Palm.  527.  HiU.  3  Car.  B.  R.  Anon.     ■  S.  P.  cited  Cro.  C.  264.  in  pi.  1.2.  Trin.  8  Car. 

B*  K.  Anon.    And  tlitt  thry  pa^  them  to  the  parfon  of  the  pariih  where  they  arc  landed.  — 

U  u  4  Cro. 


5<57  Diflnetf,  [or  Tithes.] 

Cro.  C.  3S9.  Hill.  9  Car.  B.  R.  Richardiba  £ii(l,  that  in  Yannootb  was  a  fuit  for  tlilMi  of  her- 
rings taken  in  the  fea,  but  they  could  not  prevaiL  Jones  faiil,  that  in  his  country  of  Wales  they 
ufe4  to  pay  tithes  /or  herrings ;  and  in  Ireland  it  is  a  common  courfe  to  pay  tithes  of  falmons  tjkcit 
in  rivers.  Richardibn  faiii  that  that  peradventure^  may  be  by  cuftom;  otherwife  tithes  be  not 
payable  for  fiflies  taken  in  nvers* 

s.  c.  cited  8.  Not  of  turkies  or  their  esgs,  nor  oftamt  partridges  or  pbea^ 
bytihe  fonts',  b^caufe  ferae  naturae.  Mo.  500.  pi.  %^^.  Mich.  37  Eliz. 
Trl   Won  V.  Price.  ^  ^ 

Caidi  he  could  not  fee  but  turkies  are  birds  as  tame  as  hens  or  other  poultry  and  therefore  rouft 
pay  tithes ;  that  it  is  truei  if  tithes  are  once  iKtiH  of  tU  r^tf  there  can  be  no  demand  made  a  fecond 
time  in  refpedt  of  chickens  hatched  afterwards,  z  '\\  ms's  Rep.  46a.  Trio.  lyaS*  Carltoa  r« 
BrightwclL 

But  by  9?  Fijl>  and  rabbits  are  cuftoinarv  tithes  merely,  of  which  no 

cuftom  tithes  are  due  by  the  law  of  the  lana ;  per  Headen  Sen.  Arg.  Het, 
tV    ?3.  Pafch.     sCar.CB. 

olthem  juid  foofdovesiaadove-houfe.    VeuL  5.  HilL  20  fcai  Car.  z.  B.  R.  Anofu 

10.  A  decree  for  tithe  conies j  and  tithe  wood,     Toth.  ^84.  cites 
§hires  v.  Burgoine.  12  Car. 


fl))ind        (D)  For  what  Things  they  ftxall  be  paidde  Jure. 

<E)  mould      ^    '  g^p  T?     i  u 

haie  been  Of  Freehold. 

but  one 
htter. 

[  I.  '^  O  tithes  fhall  be  paid  for  fuch  things  as  A>  not  grow 
^^   and  renew  from  year  to  year  by  the  a£i  of  God.    Co.  ii« 

5«e  rs^  I     ^'*  Grant  16.  ] 

i?».  [  ^*  N^  tithes  ought  to  he  paid  de  jure  for  boufes  of  habitation. 

Co.  II.  Dr.  Grant  16.  ] 
Libel  for        [  3.  }/or  for  any  rent  referved  vpon  a  demife  made  of  houfes  of 
J.o^  in*     habiution.    Co.  11.  Dr.  Grant  16.  ] 

J-ondon  s  the  defendant,  fuggefted,  that  the  houfe>  &c.  was  formerly  a  priory^  which 
was  difcharged  fx-om  payment  of  tithes  by  a  bull,  &c.  and  thai  it  is  dialed  by  the  (tatute  31  H. 
f.  Ijy  which  the  polfeffions,  &c.  were  given  to  ih^e  crown,  that  the  king  and  his  patentees  IboiCd 
hold  th^  fame  difcharged  of  tithes  in  the  fame  maimer  as  the  priors,  kc  but  a  confultaticm  was 
awarded,  bccaufe  the  Xztevjlatute  37  H,  8.  cf,  ,1 3.  ordaini  that  all  hcujei  in  Jjandtm  Jhall  f>uy  iitbtl 
ftcprtiifig  to  ibsir ordinancei  tbaey  and  fo  that  ftatute  extends  to  rM  bvtfes,  exupt  tbcf: ^ of  nobkmem  which 

are  excepted.    Mo.  91a.  pi.  1286.  Fafch.  33  Eliz.  B.R.  Oreen  v. Pipe. Cro.  £.a76.  pi. 

^.  S.  C.  :^djudged  accofdingly*  ■  -It  appears  by  Linwood  de  Decimis  tliat  tithes  were  payable 
in  London  fur  houfes  before  the  faid  a^  of  37  H.  8.  but  the  quota  was  doubtful,  which  is  re* 
ncdisd  by  the  faid  ^  find  decree  made  thereupon.  Hard.  116.  Trin.  165S.  Scacc.  Langham 
V.Baker,  fcal*. 

Paifon  fued  fnr  a  s.  9d.  per  pound  for  tithes  for  houfes  in  London  according  to  37  H.  8.  Ab 
jJTue  was  diredUd  to  try,  whether  lefs  than  that  fum  had  ever  been  paid,  although  no  proof  thai 
there  had  been  any  regular  modus.    MS.  Tab.  Feb.  22,  17^2.  Bcnnet  r.Trefpafs. 

Of  tlie  cHjkim  of  paying  tithes  ofhoufs  in  Louden  and  of  the  ftatute  and  decree  of  37  H»  %.  Vide  G» 
Equ.  R.  191.  ^|ich.  xa  Geo.  in  Scacc.  Bennet  v.  Trefpafs,  Becket  and  WbitebaU. 

*[568j 

P,^!^  *?  .  [  ^-  5  H.  4.  Rotulo  pafliamenti,  numcro  66.  the  commms  prafj 
Abr"of  Cot-  ^^^^  whereas  many  of  the  lieges  of  the  king  af e  often  vexed  and 
ion*s  Re-  troubled  by  parfons  and  vicars  of  holy  church  by  citations  and  cen- 
^ords  is  5  fure  of  holy  church ;  for  titfies  oijione  and  flate  worked  and-drawn 
inpo  6^."    9«t,«f  <^uarricsj  pf  v^^hich  i2p  ut)}e«  ^e  paid^  tt^  J»9  WQvW  Pl<»f^ 


1 

Defined,  [or  Tithes.)  568 

Mb  grant,  that  if  any  prohibition  be  made  in  the  cafe)  that  'no  cOn« 
fultation  be  grantea  to  the  contrary.  ] 


[ 


(E)    Anfwcr.     The  King  will  advife.  FoI.  637. 

I0  XT  O  tithed  (hall  be  paid  of  quarries^  becaufc  they  are  part  This  is 

-*^^   of  the  freehold.     Hill,  ii  Jac.  B.  R,  per  Curiam.  ]         P^.^ 
•  [2.  No  tithes  {hall  be  paid  de  jure  for  coaL    Hill.  14  Jac.  B.  theoriginaL 
R.  per  Houghton.  1  —  Rcfoitcd 

that  no 
tithes  are  due  of  dates,  nor  quarries  aF  flate  or  cole.    Mo.  90S.  pi.  1275.  Pafch.  34  Eliz.  B*R« 
Lyb  V.  Watts.— > For  the  parfon  may  have  the  tithes  of  the  grafs  and  the  corn  growing  on 
the  furface  where  the  quarry  is.  Cro.  £.277.  Lyfle  v.  Watts.  S.  C.  Br.  DifmeSf  pL  18.  S* 

P.  ci:es  the  Regifter.        S.  P.  by  Richnrdfon.  Litt.  Rep.  147.  Pafch.  4  Car.  C.  B.— «S.  P.  as 
to  quarries;  per  Jones  and  Berkley.  Mar.  58.  pi.  89.  Mich.  15  Car.  obiter.— «-»Crrav«y4Muf«idEfc 
•  are  part  of  the  freehold  and  not  tithable.     Mod.  35.  pL  84.,  Hill,  as  &  ax  Car.  a.  B.  R. 

[  3.  So  no  tithe  fliall  be  paid  for  turf  which  is  to  bum.    Hill.  X4  Turf  is  pait 
Ja,  B.  R-  per  Houghton.     Hill.  1 1  Ja.  Br.  per  Curiam.  ]  hli?La^ 

noc  tithable.    Mod.  35.    1.  84.  Hill,  ax  3c  ^  Car.  2.  B.R.  AnoD. 

[  4*  33  E.  I.  Libroparliamentorumi05.  deparfonis  &vicariis  ^pl«8^ 
petentibus  decimam  in  Cornubia,  ubi  rex  folvit  annuatim  epifcopo 
Exoniae  pro  decima  prxdidla.  Ita  refponfum*  Fiat  ficut  fieri 
confuevit  tempore  comitis  &  regis;  and  over  this  is  writ^ 
Stagmrn  Cornubi^,  it  feemed  intended  tithes  ^^  ^/tf;f»^.  Vide 
Rotulo  Parliament^  8£d«2.  Membranai5.  ] 

[  5.  No  tithes  ihall  be  paid  of  /iW,  becaufe  it  is  part  of  the  s.  P.  V 
freehold.    Mich.  13  Jac.  B.  between  Thomas  and  Perrie,  per  Rlchardfos 
Curiam.]  "^'-^Tu 

-*  147.  Pafcb* 

4  Car.  C.  B. 

It  was  agreed  clearly  that  no  tithes  ought  to  be  paid  for  MVi,  becaufe  it  is  part  of  the  foil  1 
and  fo  it  had  been  often  adjudged,  a  Mod.  77.  Pafch.,  28  Car.  a.  C.  B.  Stoutfill's  cafe.  1  A  mm 
ihall  not  pay  tithes  for  brick  or  f/oy;  cited  by  Barkley  J.  to  have  been  fo  adjudged.  Mar.  58* 
Mich.  15  Car. 

[6.  If  a  man  be  feifed  of  lands  within  a  parifh  that  ufed  to  pay  Cro.c.  525. 
tithes,  and  makes  a  nurfery  thereof  yir  imps  and  plants  of  feveral  Pl-  5-  ?•  C- 
kinds  of  fruit,  as  apples^  pears^  plumbs^  &c.  and  of  ajh/s  and  after  ^f^^*"  ^"g^ 
fells  feveral  of  them  to  firangers^  out  of  the  parifh  to  be  tranfplantedy  ai*6.  pi.  3. 
he  mall  pay  tithes  of  this  nurfery  to  the  parfon,  for  though  the  imps  ^'  ^«.  ^^' 
are  part  of  the  freehold  fo  long  as  they  continue  ♦  there,  yet  when  p^rtot.^Cur 
they  aretranfplanted,  they  are  fevered  and  taken  from  the  freehold;  _-if  they 
and  if  this  ihall  be  permitted,  the  parfon  may  be  defeated  of  the  areibid  and 
tithes  of  all  the  land  in  his  pariih  by  making  of  it  into  nurferies.  cd^wuhil!" 
Hill.  14  Car.  B.  R.  between  Gibbs  and  Wiburn,  adjudged  per  the  Ume 
Curiam  upon  a  demurrer  and  a  confultation  granted  accordingly,  parish,  they 
fctratur,  Mich.  14  Car.  Rotulo  75-  ]  SlJi'^ari 

380.  Mich.  16  Car.  a.  io  Scacc  Grant  v.  Hedding. 

♦[569] 


SH  WiOUti^  [orTitbw.]  ' 

5lar.58.p!.  {7*  If  1  muk  Cuts  a  coppice  of  wood,  and  thereof  pays  bis  titti^ 
99.^  ibid,  am  after y  before  any  new  germens  grovir^  he  grtibs  up  the  rosts 
^o.  S.  c.  ^^^  itumps  of  trees,  he  HbSX  not  pay  dthe  of  them,  becaufe  tfaejr 
\rax.  it  does  sure  parcel  c^  the  freehold,  and  not  annually  renewing.  Mich.  15 
sot  appear  Car.  B.  R.  between  Bedford  arid  Dr.  Skinner,  per  Curiam,  and 
S^hrStiod  *  F<*il^tion  granted  accordingly.  ] 

was  granted*   •  « 

5««  pl-  4-  8.  In  Doderidge*s  Hiftory  of  the  Dutchy  of  Cornwall,  fol.  izi. 
It  is  laid  that  there  is  paid  yearly  to  the  Bifhop  of  Exeter  for 
Ae  tenth  of  the  coynage  of  tynne  in  Devon  and  Cornwall  x6t* 

Firom(F) 
Aooidhaire 

itttrote^  (F)  Tithe  of  JFoad^ 

wit  here  at 
JO  Roil. 

frppx^t       [J.  I^OTULD  Parliamenti   17   Ed.   3,     mimero  51. 

-^^^f*^**"  *^  comnuns prayy  that  ho  man  be  drawn  in  plea,  in  < 

cords  401      dlriftian  for  tithes  ol  wood  or  under-wood,  unlefs  in  fuch  places 

f»«Bero5f.  where  Jucb  tithes  have  irfei  to  be  given,  ] 

nine  peti* 

tion  and  anfwer.**<>-Same  Record  cited  2  Roll  Rep.  122.  Mich.  17  Jac.  B.  R.  in  cafe  of  the 

£arle  of  Clannckard  t.  itadj  Pcntoiu        Samepctitiea  and  anfwer  eked  2  In(t.  641. 


tbe 
court 


(G)     Anfwer. 


t-L 


£  T  it  be  done  of  this  as  it  hath  ufed  to  be  done  before 
thefe  days.  ] 

Frynn's  [2.  1 8  Ed.  3.   numero  12.  the  commons  prayy  That  as  a  con<»> 

'^'OjCoi'^  ftitution  is  made  by  the  prelates  to  take  tytiies  of  all  manner  of 
wrd^s  has  wood,  which  tiling  was  never  ufed,  and  that  niefs  and  wives  might 
nothing  of  make  teftaments,  which  is  againft  teafon,  that  it  would  pleafe  by 
**"'^'iS.°"  him  and  his  good  council  to  ordain  a  remedy,  and  that  his  people 
12  or  dfel  ^ould  remain  in  the  (ame  ftate  as  they  h^d  uf»J  to  be  in  the  time 
whereto  of  all  his  progenitors,  and  that  prohibitions  ihould^^  granted  to  all 
18  £.  >       thofe  who  are  impleaded  of  die  tithes  of  wood  without  having  a 

Palia.  38.  Mich.  17  Jac.  in  arguing  the  cafe  there  it  was  faid  by  Serjeant  Henden,  that  originallf 
^tbe  was  not  given  to  the  clergy  of  wood  before  John  Stratford  archbifliop  of  Canterbury  17  K. 
*  7.  made  a  confticution  that  tithes  lhou]d  be  paid  within  hia  jurifdidtion  of  fylvu  csedaa,  and  that 
at  the  next  jparliameat  iS  ^.  3*  and  at  every  parliament  till  16  R.  2.  the  commonalty  complained 
thereof* 

"i^  This  is  mifprinted  for  (3.) 


(H)  Anfweri 


Difmwl,  [or  tithes.]  '570 


(H)  Anfwer,  the  Ring  will  that  Law  and  Reafon  Fol.638^ 

be  done.  ^-nr-"^ 

[  I.    ax  pi^D.    3.  numero  48.    The  €9mmons  frayed^  That  pryfiA*s 

*^  whereas  the  arch-biihops  and  bifliops  had  lately  or*  Akr.of  Cot- 
dalned  a  conftitution  to  give  tythes  of  undir^woodfoldotAy^  where-  ^^'  ^ 
as  before  d^efe  days  no  tithes  were  given;  now  the  people  of  Moi^ber^S. 
holy  church,  by  force  of  the  iaid  conftitution,  take  ana  demand  hasttiefame 
tithes  alfo  of  grc^wood,  as  well  as  of  under-wood,  fold  and  not  petttaonaui 
fold,  againft  what  diey  have  ufed  time  out  of  mind,  to  the  great  ^  ^"^* 
daniage  <^  the  common  law,  of  which  they  pray  a  remedy.  J 


(I)     Anfwer^  ♦ 

[  I .  n[^  H  E  arch-bi{hop  of  Canterbury,  'and  other  bifhops,  have 
'-    anfwered.  That  fuch  tithe  is  not  demanded  by  re^n  of 
the  (aid  conftitution,  but  of  under- wood.  ] 

[  2.  25  Ed.  3. 2.  parte  niunero  37.  die  commons  prayed^  That  no  Pryna^t 
tithes  fliall  be  paid  of  wood,  but  where  it  hath  ufed  to  be  paid,  and  Abr.cf  Oafc 
not  of  grofi-wood.  ]  ^^ 

number  37.  iame  petition  and  Che  anfwer  was,  that  the  Kia|;  will  be  advifad. 


(K)     Anfwer.  •   The  King  will  adviie« 

[  I.    43  Ed.  3*  numero  17.    The  commons  praysdj  That  it  be  prynn*s 
declared  in  what  cafe  tithe  of  wood  or  under-wood  ought  to  be  Abr.ofCou 
eiven  of  right  in  places  where  it  has  not  been  given  brfore  thefe  ^^*,^**^ 
days;  and  alfo  that  it  be  put  in  certain  what  mamier  of  wood  ought  numb^* 
to  be  called  ^^tf  CMdua\  and  that  in  cafe  any  be  impleaded  in  n?*    Th^ 
court  cbtiftian  of  dthe  of  wood  or  under- wood,  ^naX^  prohibition  ^^^^^hac 
be  granted  thereafter,  and  an  attacbmcni  thereupon  in  Chancery,  fuva' 
as  Will  to  the  judges  as  parties^  as  is  accuftomed  in  other  cafeS)  ccdua  may 

and  the  anfwer  waS|  that  the  ftatate  ihall  be  oUerved. 


(L)  Anfwer 


57»  *  Dtttottf,  [or  Tithes.] 


(L)     Anfwcr. 

[  I.  T   ET  the  ftatute  in  this  cafe  ordained  be  kept  and  held.  J 

Frynn's  [  2.    45  Ed.  3.  numero  23,    Item,  Aaarlsj  baronsy  knighs^ 

Abr.^Coc-  ^;,5  Qf]jgy  of  the  commons^  complain^  that  where  they  fell  their  gro(s« 
xori  45'  wood  of  toe  age  of  20,  30,  or  40  years,  or  of  greater  age,  to  mer- 
X  3.  num-  chants,  to  the  profits  of  themfelves,  and  in  aid  of  the  king  in  his 
Ijcr  a3»  »s «  war,  parfons  and  vicars  of  churches  implead  and  trouble  the  &id 
Xb^vftoX  ^  merchants  in  court  chriftian  for  the  tithes  of  the  (aid  wood,  naminr 
and  I  do  it  by  thefe  words  Siha  cadua^  whereby  diey  cannot  iell  their  wood 
not  obferve  at  tne  true  price  to  the  great  damage  of  them  and  of  the  realm,  of 
£»  thwe  which  Atypray  the  king  and  his  council  *  to  apply  aft  renudyy  and 
m  to  wood  declare  and  interpret  openly  thefe  words  Jilva  cadua^  as  to  the  intent 
iathat  §f  the  commonalty  under^yjood  is  comprised  in  thefe  words j  and  not 
?SS*^-     trees  of  fuch  age.  } 

Kon  law  is  a  prohibition  in  itfelf  that  a  man  Ihall  not  have  tithes  of  great  trees  as  of  fylva  casdoa. 
Sr.  ProhibitiMi,  pi.  r»  cites  9  H.  6.  by  Pafton,  and  fays  that  fo  it  appears  elfewhere  chattfe 
Itatute  45  £•  S*  which  gives  prohibition  in  this  cafe  gives  it  ai  it  was  ufed  before>  which  proves 
if^  prohibition  was  thereof  at  common  law,  and  that  this  was  ufurped  upon  the  common  law. 
It  is  to  be  underilood  that  this  a6l  ufes  tliefe  wonifs,  grofs-boyes»  and  that  hi(kt-hois»  er 
graad-boiSy  which  word  is  aifo  ufed  in  the  books  of  50  p.  3.  and  9  H.  6.  Afkd  in  this  aft  this 
word  (grofs)  iignified  fpeciall^  fuch  wood  as  has  been,  or  iS9  either  by  tlie  conunon  law  or  cu£. 
torn  of  the  country,  timber,  for  tliis  a.&.  extends  not  to  oiner  woods,  that  have  not  been,  or  will 
siQtferve  for  timber,  though  they  be  of  the  greatnefs  or  bignefs  of  timber.  And  it  ts  tobeoW 
ferved.that  the  prohibition  in  50  £.  3.  for  fuing  for  tithes  in  court  chriftian  of  groCs-bois  was 
grounded  upon  the  common  law,  without  mentioning  of  this  aft.    a  In(^.  642,  643. 

Here  it  is  to  be  demanded,  to  what  kind  of  wood  grofs-bois  do  extend  }  And  the  anfwer  is,  that 
•ok,  a(h,  and  elm  are  to  be  included  within  thefe  words ;  and  fo  is  beech,  horfe-beech,  and  honw 
feeam,  becavife  they  ferve  for  building  or  reparation  of  houfes,  mills,  cottages,  Uc  againfitbe 
•pinion  in  Plowden  Com*  fol.  470.  in  Molyn^s  cafe,  holden  without  argumcat|  which  opinio^ 
the  whole  court,  upon  ddibeiate  advice^  h«ld  to  be  no  law.    l  la^  ^43. 


(M)     Anfwcr. 

This  aft  is    [  I.  T   ET  there  "be  a  prohibition  granted,  and  an  attachment 
«aiy  decia-  J-*  thereupon,  as  hath  been  ufed  before  thefe  days.    Nota^ 

'*^'' roon^^'*  that  upon  this  the  ftatute  is  imprinted.    45  E.  3.  cap.  3,  ] 

law.    a  lull.  642, 

^— ,A,i.i^  [2.  2  H.  4.    Rotuli  Parliamenti  numcro  59.  the  commons  in  a 

•  F0L639.  petition  recited  the  ftatute  of  45  £•  3.  &c.  and  (aid,  that  notwith- 

'^^  '  ^^  ftanding  this  (*)  ftatute,  parfons  and  vicars  claiming  tithes  of  aU 

Abr"of  Cot-  "^^"'^^'^  °^  wood,  as  before  they  wer6  wont,  becaufe  that  confuliatp* 

to*ns  Re-  '  tions  in  this  cafe  in  Chancery  have  fo  eafily  been  granted  by  colour 

cords  410.  of  this  word  fylva  csdua^  they  pray,  that  he  would  pleafe  to  or* 

f  me^^eM^  dain,  that  no  confultation  be  granted  by  thefe  words  iylva  caedua^ 

^\nd^*  if  it  be  fo  that  the  wood  of  which  he  cl^ms  tithes  be  of  the  age  of 

20  years 


IDiCmZft^  [or  Tithes.]  J  571 

ao  vears  or  more  at  the  time  of  the  cutting,  and  a  pain  thereupon  <^n«  »• 
^<£uned  in  this  prefent  parliament  ]  '     ^^'^* 


year. 


(N^     Anfwer. 

j[  f .   T    £  T  it  be  ufed  as  it  hath  been  done  before  thefe  days..] 

[a*  2  H.  5.  2.  parte  numero  7.  the  cmomns  prayed^  That  where-  ldo«<ic«ib» 
as  they  arc  ofcen  impleaded  in  court  chriftian  for  tithe  of  grofs-  ^^H^  ***? 
wood  of  the  age  of  20  years,  and  of  40  years  and  more,  by  the  ptynn's  ^^ 
'  name  of  this  word,  £flva  cadua^  and  in  the  ftatute  made  tn  45  Abr.ofCdt* 
Ed,  3.  it  is  contained,  that  a  prohibition  be  granted  in  this  cafe,  ^^i^r  *«- 
.  and  thereupon  an  attachment,  as  it  hath  been  ufed  before  thefe  days,  ^      ^ 
by  which  ftatute  fM  fuli  declaration  is  made  what  wood  is  titheabU^ 
mndwhat  not'j  wherefore  thejuftices  of  the  land  are  of  feveral  opi- 
nions concermng  the  faid  matter;  that  it  pleafe  the  Lord  our  King;  to 
Jimit  and  ordain,  by  the  advice  of  the  Lords  of  this  prefent  Pania- 
menc,  diatall  manner  of  wood,  which  is  of  the  age  of  20  years  or 
more,  (ball  not  be  titheable  in  any  manner  for  the  time  to  comei 
and  if  it  be  within  the  age  0/20  yearsy  it  fhall  be  titheable  if  the 
cuftoQi  of  the  country,    where  fuch  wood  grows,  demands   it^ 
and  that  in  this  cafe  a  prohibition  be  granted,  and  thereupon  an  at* 
lachmenti  without  granting  a  confultation  in  this  cafe.  J 


(O)     Anfwcn  .     [572] 

I  I.  nECAUSE  the  matter  of  the  petition  requires  great  and 
^  mature  deliberation,  die  king's  declaration  will,  diat  the 
matter  aforeiaid  be  adjourned  and  remitted  to  the  next  parliament, 
and  that  the  clerk  of  the  parliament  caufe  this  article  to  be  brought 
before  the  King  and  his  Lords  at  the  beginning  of  the  next  Parlia- 
ment to  have  it  there  declared.  ] 

2.    47  £•   3.  numero  2U     All  the  commons  of  the  realm  ^r^y,  Piynn't 
That  as  at  the  laft  Parliament  held  at  Winchefter,  the  Lords  and  ^^'  ^^ 
iPommons  of  the  land  made  their  complaint,  that  parfons  and  vicars  ^"^ds  ui. 
of  the  holy  church  travailed  them  in  court  chriftian  for  tithes  of  number  xi. 
great  wood,  fcilicct,  of  the  age  of  20  years  aid  above,  by  colour  ^f p»«  p«^»- 
of  this  word,  fiha  cecdua^  at  their  requeft   it  was  ordained,  that  farne^Q. 
no  wood  ^0^ch  was  or  ihould  be  (rf*  die  age  of  20  years  and  more,  fwer. 
fliould  be  titheable ;  and  the  parfons  of  the  holy  church  intending 
that  this  ordinance  fliould  not  reftrain  them  of  their  ancient  in- 
croachment^  furmifing  that  this  was  not  affirmed  for  a  ftatute,  *  pur*  «  The  otU 
filed  ifi  court  chriftian  contrary  to  the  ordinance  aforefaid,  to  the  ginal  is(rone 
freat  dam:^  of  the  people,  that  it  ymdd  pleafe  the  King  to  affirm  ^^^^^"^ 

th«         ^ 


$^^  Iditom^  for  Tithes.] 

tfae  fittd  ordinance  for  a  ftatute  to  endure  for  the  time  to  Gom^  and 
diat  a  fpecial  prohibition  upon  the  fame  ftatute  flioidd  be  made 
thereof  in  Chancery  forbidding  tbofe  of  court  chriftian  to  hold  plea. 
^       of  tithes  of  wood  of  the  age  afore£ud.  ] 


(P)     Anfwcr. 


[ 


I.  T  E  T  there  be  fuch  a  prohibition  granted  as  hadi  been  of 

"  ancient  time.  ] 
[  2.  Regifter,  foL  44.    A  cm^ultatkn  granted  to  the  court  chriC- 
dan  t9  prected  there  far  tithis  afjiha  caduoy  fo  that  dt  groffu 
Tithes  (hall  ^^^"^^^ ''»  hoc  parte  mn  agirtur.  ] 

be  paid  pro  Jiiva  eadua^  contra  of  rrtat  wood  andtMtr.    Br.  Difroes,  pL  3.  cites  50  E.  y  io« 
<r»  AtMcbment  fiir  prohibitionu    PL  5.  cites  S.  C. 


(  Qw)     Of  what  Things  they  fhall  be  paid. 


latt.  Rep.     r 
148,  149. 


I«  TF  a  man  taps  oaks  within  the  age  if  20  yearsy  and  ^er  kavep 
^  p  ^  the  top  to  gr&vo  ahwe  %o  yearsy  no  tithes  fliaD  be  paid  of 

Kichardfon.  them;  for  diis  is  become   timber.     Mich,    xo  Jac.  B*   per 


Pafch.  4      Coke.  ] 

Car.  C.  B. 

in  the  vicar  of  Wainlboroug  h's  cafe. 


Holliday  v.  between  Parfon  ♦  Ram  v.  Patterfon.  Mich.  3  Jac.  B.  between 
hdidaword.  t  Brook  and  Kogmy  per  Curiam  Ca  ii,  ] 

ingly  {.  Cro.  £•  477-  pi-  6.  S.  C.  bdd  ^ocordingty  by  all  the  jufUces  (Popbam  abfente.)— — 
Mo.  908.  pL  127a.  Kanae  V.  Patifoo.  S.C.  3e  S.  P.  n^  ■  Gouldib.  145.  pi.  61.  S.  C.  held 
aecordingly. 

f  Mo.  908.  pi.  1x7^.  Hill.  %  Jac.  C.  B.  the  S.  C.  and  S.  P.  beld  aeoordinglf  t  but  if  it  bc( 
lopped  before  the  tree  »  ao  years  growthy  and  after  that  the  tree  is  ao  yean  growth  it  be  lopped 
every  ten  or  feven  years,  tithes  fiiaM  be  paid  of  fuch  lopps..  S.  C.  cited  by  Coke  Ch.  J.  as 

adjud^.    Roll.  Rep.  100.  .  Cro.  J.  100.  pL  31,  S.  C.  8t  S.  P.  held  by  dL 

XlS7Z\       . 

Tithes  (hau  [  3,  If  oaks  above  the  age  of  20  years  haye  ufed  to  ho  topped  2iyi 
fo'f^f^^  lopped  within  every  %o  ye^  vet  no  tithes  ihall  be  paid  of  thefe 
wJirftbt  ^^  ^^^  branches  cut  wijthjn  Va^r  ase  of  20  years,  becaufe  their 
^  of  10  ftock  is  difibarged.  Trin.  38  Eliz.  B.  R.  between  Parfon  *  Ram 
fMTf ;  per  smd  Patterfon.  C^.  1 1.  between  Sampfon  and  Worthington»  48t 
^^^     b.  adjudged.] 

contradicitor.    Br.Difoies,  pU  4.  cites  11 H-  4.  89.^^3.  P.  if  it  be  of  the  age  of  so  years  oc: 

above,  by  the  ftatute  of  45  £,3.  for  it  appears  thet^  that  prohibition  lay  in  this  cafe  before  this 

fbtute.    Br.  Difmes,  pi.  14.  cites  Dr.  &  Stud.  lib.  1.— — .r4Wa  man  fliall  hoc  pay  tithes y»^  hpf$ 

norjbroudi  officb  frwiBD  more  than  of  the  tree  jtf<df*    Br.  Di&aes,  pL  14*  cites  Pr.  U  Slud* 

Ub.  2. 

Cn.  E.  477i  478*  P^  ^t  S.  C.  held  accordiDglyi  tbou|^  aftcnrwdt  tbsy  wers  lopped  ererf 
^  ievenUi 
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favgnthyg^ur.    >     'Mo*  908.  pU  i«7a.  S.  C.  k  S.  P.  refolved—- — — 5.  ?.  by  ItkbarMnu    Lttt. 
Kep«  14S,  149.  Pafch.  4  Jac  C.  B.  in  (be  vicar  ofWainCborough's  cafe. 

[4.  If  a  man  cuts  down  trees  of  timber,  no  tithes  (hall  be  paid  roU.  Rep. 
for  the  germins  which  grow  ex  radicibus  feu  ilipitibus^  becaufe  the  95%P^'44« 
root  is  privileged.     C0.11-48.b-     Liford's  cafe.  ]  ^Sl^ 

S.  C.  &  Ibid.  too.  S.  P.  by  Colce  Ctu  J. 

[  5.  Tithes  (hall  be  paui  of  beeches  though  thej  are  above  the  ag^  cf  Mo.  541, 
ao  years^  for  they  are  not  timber.    Trin.   38  Eliz.  cited  in  one  PU716. 
Leoaard's  cafe  the  prothonotory  to  be  fo  adjudged.  ]  ^^^.  ^  ^ 

S.  P.  held  acct)rdingly^   Holliday  v.  Lcc. In  a  country  where  beech  is  ref^uted  timber?  ai  ii| 

Buckinghamfhire,  tithes  (hall  not  be  paid  for  it,  but  in  a  plentiful  comntry  of  wood  it  is< 


wife;  .for  there  it  is  not  timbery  and  tithes  fhall  be  paid  for  it  Brownl.  94.  Pafch.  c  Jir» 
Man  V.  SomcTton.— — 2  Roll.  Rep.  83.  Pafch.  17  Jac.  B.  R,  Anon.  S.  P.  ■  ■■*  2  Iau.04], 
S.  P.  againft  the  opinion  in  PL  Com.  470.  in  Molin's  aUe»  wbich  the  whole  court  npoadelihe^ 
cate  advice  held  to  be  no  law. 

£  6.    [So]   tithes  fhall  be  paid  of  hanel^  mllows^  boltyy  eiUkr^  Cn>.  J.  1999 
4tnd  ntaple^  though  they  are  above  20  years  of  age*     Mich.  5  Jac#  P^*  29* 
B. refolved,  and  a coqfultation  granted  according^.  ]  hSiai^ ^' 

cordingly,  and  feemsto  be  S.  C— — — -Pi.  Com.  470.  b*  HilK  17  £1ub*  ^  cafe  oC  Soby  T«  ItfoLyw. 
S.  P.  accordiagly. 

[  7.  No  tithes  fhall  be  paid  of  tvillows  in  fuch  countries  where  H«)b.  119. 
they  are  ufsifir  timber.     Hobert's  Reports,  cafe  288.  ]  Uyt^lvs^ 

cord  was  ihe^'n  by  ferjeant  Moor  as  Pafch.  14  Jac  Cuffley  v.  Pindar.  S.  P.— ..^Koy  30.  HilL 
1 5  Jac  Pindar  v.  Spencer  cites  Cufflcy's  cafe  S.  C.  accordingly,  and  in  the  principal  cafe  it  WM 
fuggeftedthat  hazel,  holly,\vil1ow,whIte-thorney&c  were  ufed  for  timber  |o  build  and  repair  thsir 
plows,  and  a  prohibition  was  awarded.  And  Hobart  faid,  that  in  Cumberland  beech  waa  ufeA 
4br  timber,  and  that  the  ufage  of  the  country  for  icarcity  of  other  trees  wUl  alter  the  cai^ 

[  8.  But  ^willows  are  felled  which  grow  in  the  view  of  a  houfe^  Hdb*  tf  9. 
though  it  be  wafte  to  fell  them,  yet  tithes  ought  to  be  paid  of  them.  P';*'?"  *" 

tT  u     *>    T>  ^  r    ^00    T  cafeofGuf- 

Hobert  s  Reports,  cafe  280.  J  Ucy  ^,  pi^j. 

dar.  S.  P.  held  by  Hobart  accordinj^. 

[  g.  If  a  man  cuts  ttmber-trees^  no  tithes  fhall  be  paid  for  Ae  *  ^"*'  ^43* 
bark.     Co.  II.  Liford's  cafe,  49.]  &S.P.te* 

cAufe  '-^^  It  is  parcel  of  the  tree,  and  does  not  renew  de  anno  in  annum,  '  1  ■.  Roll.  Rep.  ioo» 

Stamp  V.  Clinton  and  Liford.  S.  O,  and  S.  P.  by  Coke  Ch.  J.»»  .  Br.  Difmes,  pi.  14.  cites 
Pr.  it  Stud.  Jib. »,  S.  P.  ^r  m 

[10.  Tithes  fliall  be  paid  ot  acorns  of  oak,  becaufe  this  is  ui  ^  ^"^-  ^4}^ 
yearly  increafe.     Co.  11.  Liford'scafe,  49.]  ^'p-^mJ 

761.  pi.  1058.  Trin.  2.  Jac.  B.  R.  in  Reynold's  cafe  S.  P.  held  accordingly.*— -Tithes  ibaU  bo 
paid  of  acorntf  but  that  is  when  they  are  gathered  and  fold.  Litt.  R.  .40.  Trin.  3  Car.  C  3.  Anon. 
Hetl.  si7.Aoon.  S.  P.  heU  accordingly. 

« 

[11.  Of  the  a/ier-mathy  fcilicet,  of  the  fecond  njath,  tithes  fhall  Mo.  9^0. 
be  paid  de  jure,  without  afpecial  prefcription  to  be  difcharged  by  Ae  F-  '^180. 
payment  of'^tithes  out  of  the  firfl  math,  and  then  tJfiiey  fli^U  be  dif-  "^y^f^'i^^^ 
charged.    Pafch.  41  El.    B.   R.  per.  curiam.  Hill.  10  Jap,  B.  A%vb€ri«'s 
Parfon  of  Stanfield  in   Suffolk,  per  Curiam,   a  prohibitioa  vr^  ^^^^  ^*  P« 

Johnfon  v«  Awbrty.  S.  C*  &  S.P.  accordingly .•-w^.  C.  cifpfi  Cro.  J.  40. 

A  prtfciiptioB 
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A  prerctiption  that  parifliioners  Ihall  cut  their  grafs  and  make  it  into  oocks,  and  fet  cfOt  tb9 
tenth  cock  for  the  parfen,  adjudged  a  good  prefcription  aod  bar  againft  the  parfooi^  who  fues  for 
tithes  of  the  after-moth.  Cro.  J.  ii6.  pi.  4.  Fafch.  4  JacB.  R.  Green  v»  Auilen.  Yelv.  S6. 

€.  C.  held  accordingly. 

Tithes  are  not  payable  oiafitr^tfutb  de  jure,  and  therefore  it  is  but  form  to  lay  a  cuftom  to  be 
difchargefl  thereof  in  confideration  of  making  the  former  mowing  into  hay;  for  tithes  are  payable 
only  of  things  femelin  anno  renovantibus ;  per  Treby  Ch.  J.  Ld.  Raym.  Rep.  141,  243.  Trio.  9 
W.  3.  Ia  cafe  of  Norton  v.  Briggs. 

•Cro.T.Ai*  [12.  If  a  man  pays  tithes  rf  bay  no  tithes  de  jure  ought  to  be 
'*•  ^^^  J  paiu  for  the  pafture  of  the  fame  land  for  the  fame  year,  for  he  Ihall 
jy.  not  pay  tithes  twice  in  the  fame  year  fir  the  /ami  thing.     Pafch.  16 

Mo.  758.     Jac*  B.  between  Nichols  and  Hooper,  per  Curiam. 

|!  c^i^u't     ,  3  J^^'  ^*  ^'  ^^  ^^^^  ^^  ^  Towfe,  that  it  was  fo  ad- 

s!  p.  does  judged  between  Spencer  and  Johnfon,  and  otherways  adjudged  be- 
not  appear,  tween  *  Hall  and  Fettiplace,  becaufe  die  after-pajlure  is  but  the  re^ 

m^P?*  ^'^^J  3/*^*^  %>  ff  which  he  had  paid  tithes  before.    Pafch.  17  Jac. 
^*'    '   '    B,  iunnifton.  ] 

SeepLi6.  [  13.  2  H.  4.  Rotulo  Parliament!,  numero  93,  not  for  agljl^ 
S.  C.  mints  in  fitch  ajfter  "grafs.  ] 

^  _r  -\  [  I4«  If  a  man  pays  tithe  of  com,  he  (hall  not  after  pay  anj 
«Foi.  641.  tithes  for  (*}  ^tfiubble  that  grows  the  fame  year  upon  die  fame 
^1  ^■■'  ^  land.  Hill.  6  Jac.  B.  Placito  13.  Smith's  cafe,  per  Curiam  ct 
J*p  *  ^d     ^^"^^  7  J^*  P^^  Curiam,  feme  cafe.  ] 

1^  Tanfieldtohave  been  adjudged  in  one  Hdolpu's  case.  %  ■  ylnft.  6»i.  S.  P.  ■  ■ 
Ibid.  652.  S.  P. 

««e»  [  IS-  M,  9  Jac.  between  Backfter  and  Hope,  for  die  afier^ 

Brownl.  je.  pafture.  ] 

ft  Bnlft.  139  cites  Hill.  S  Jac  C.  B.'  Rot.  1109.  Co.  Entries,  459.  S.  C«  that  for  the  payment  of 
tithe  com  and  hay,  to  bedifchar^ed  of  paying  anything  for  2U  bis  young  cattle  kept  andbre4 
vp  for  agriculturei  a  prohibition  was  granted ;  becauCe  hufbandry  cannot  be  without  cattle*  and 
therefore  ought  not  to  have  tithe  of  them. 

SecpLi3.        j^  16.     %  H.  4.    Rotulo  Parh'amenti,  numero  93.  not  for  die 
hnftiHT!  ^glflments  infuch  after-grafs.  ] 
and  652^  S.  P. 

|J<*Pf'* '4J-  [  17.  If  an  inn-keeper  pays  tithe-hay  of  certain  land,  ^xu/ther^ft 

p*    £„j  j£  of  the  year  after  puts  into  the  fame  lands  the  horfes  ofhisguefts  which 

he  had  come  to  market  there  in  the  fame  town,  no  times  ihall  be  paid  for 

taken  all  the  herbage  of  thefe  horfes,  for  this  is  but  the  after  pafture  of  the 

S*iSf.'  ^^^  ^f  which  he  had  before  paid  tithes.    Tr.  16  Ja.  ♦  B.  R.  be- 

turebyput.  tween  Richardfon  and    Cable,  per  Curiam,  and  a  prohibidoii 

tingingucft  granted]. 

horfesy  "* 

Without  having  mowed  it  befare,  then  tithe   is   payable  for  tbenit  aod  a  praluUdoa  wai 

denied. 

*[S75\ 

[18.  2  H.  4.  Rotulo  Parliament!,  numero  93.  not  for  die  agijl^ 

mint  infuch  after-paflure.^     • 

C«>- !•  S*3»      [  19.  No  tithes  are  due  by  the  law  of  zfulling^milly  for  no  tithc« 

Ser?dge^.*   *^  ^^'^  ^"  ^^  taken  thereof,  for  only  moneys  are  paid  for  the  la- 

Jotrnfon,      hour,  and  fo  it  is  but  a  perfonal  tithe.    Hill.  16  Ja.  B.  R«  be« 

s.  c.  Mich,  tweea  Jobpfon  and  ,  refolved,'  aod  a  prghibittoo  gn^pted, 

10  jac« ».  ^  This 
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YhrsWi  i  Berkfliire  cafe;  but  Mich,  tl  Car.  B.  R.  between  r.  that 
Johnfon  and  Dauridge,  per  Curiam  refolved,  that  tithes  by  the  law  upon  this 
are  due  thereof;  and  a  prohibition  denied  accordingly.]  ^^?hat 

by  the  law  of  the  land  tithes  are  not  payable,  a  prohibition  was  granted;  for  Doderidge  faid^ 
that  of  fuch  things  whereof  the  gain  comes  only  by  labour  of  men,  tithes  are  liot  payable*  but  of 
things  renovant,  tec  ■  a  Roll.  Rep.  84.  Patch.  17  Jac.  B.  R«  Anon.  Si  P.  and  feems  to  bo 
S.  C.  and  Cakhropp  raid;  that  Warhurton  and  Nichols  were  of  opinion  la  Jac.  tliat  tithes  Ibali 
De  paid  of  a  fulling-mill,  viz.  the  ibtli  penny  of  the  gain,  but  of  a  tithe  mill  the  tenth  difli  of  tha 
corn;  for  this  is  in  nature  of  a  predial  tithe,  and  that  fo  it  was  held  5  Jac  in  cafe  of  Ubi  y. 
Lex*  At  another  day  Doderidge  heUI^  that  unleis  an  efpecial  cu^m  be  alledged  for  payment 
bf  tithes  of  a  full i rig-mill,  no  tithes  (hall  be  paid ;  for  that  he  had  fpoke  with  the  civilians*  who 
held,  that  tithes  (ball  be  paid  of  fuch  niill,  but  they  cannot  aj^ree  what  manner  of  tithes  tha^isf 
.  for  fome  fay  it  is  a  perfonal  tithe)  and  others  fay  it  is  a  predial  tithe;  bat  he  faid,  that  this  caa- 
not  ^e  a  predial  tithe,  becaufe  it  accrues  only  by  the  labour  of  man,  fo  that  if  he  (hall  have  this 
tithe  as  predial  lithe,  ||lsn  another  tithe  will  he  demanded  of  him,  that  (heers  the  cloth,  and  of  thft 
dyer  alfo>  at>d  fo  tithes  (hall  be  paid  feveral  times  &jr  one  and  the  Cuxm  cloth ;  befides  the  ufago 
of  the  whole  cobntry  is  tb  be  refpefted ;  for,  for  tynn-miUsy  or  lead-miih,  or  pUttc^mllst  or  rag* 
mills  no  tithes  (hall  be  paid,  and  therefore,  &c.  And  to  this  Haughton  and  Crooke  J.  agreed 
and  therefor^  as  to  tl^  grift-raillconfuitarion  was  granted,  but  as  to  the  ful/ing*^7mil  the  prohibition 
ftood.-*i— No  ancient  mill  is  tithable,  but  mills  newly  erected  (hall  pay  tithes  by  the  flatute  of 
9  E.  3.  cap.  5.  Mar.  15.  pl«  36.  Pafch.  15  Car.  Anon.  ——So  of  a  eopffer-millffu/Iifig^mUlf 
/havin^-mUI,  they  (hall  pay  no  tithes.  Litt.  Rep.  3Z4-*  Mich.  5  Car*  C.  B.  Anon*— —^Ld.  Coke 
fays,  ihax  the  cafe  of  the  tithe  of  mills  was  never  (that  be  knew  of]  judicially  deiermiaed.  % 
IniL  622. 

For  tithes  bf  n&ills,  fee  (£.  a) 

r  20.  If  a  mart  pays  tithes  in  kind  to  the  paffon  for  his  ktmbsy 
kahesj  and  other  things,  going  and  arifing  upon  his  paftures,  wafls9 
lands,  meadows,  &c}  Ajfter  in  the  fame  year  he  Jball  not  pay  tithes 
Mftheagifiments  in  the  fanupafturess  v^afis-^  &c.  2  H,  4.  Rotulo 
Parliamenti,  numero  93.  This  is  an  exprefs  petition  of  the  Com^ 
mons.  ] 

9 Ik  In  trefpafs  it  Wais  faid  by  the  juftices,  that  of  hounds^  apes^ 
thrujhesj  popinjays  and  the  like,  which  are  tame,  and  are  only  things 
ofpUafurey  no  tithes  fliallbepaid;  for  replevin  nor  appeal  of  felony 
does  not  lie  of  them ;  for  a  man  has  not  properly  a  property  in  them, 
ind  yet  trefpafs  lies  of  taking  them.  Br.  Difmes,  pL  20.  cites 
12H.8.4.     " 

22.  Tithes  (hall  not  be  paid  but  of  things  that  increafe  annually. 
Br.  Difmes,  pi.  16.  cites  the  Regiften 

23.  Tithes  fliall  be  paid  of  birch  j  for  it  is  only  for  fuel.     Cro.  Mo.  907. 
E.  I.  pi.  I.  Hill.  24  Eliz.  B.  R.     Fofter  v.  Leonard.  Pi'^^^o. 

^  ^  t  oiler  V. 

Pe.icock.  S.  C.  acconlihgly,  though  it  be  above  the  age  of  20  years.— -Cro.  J.  199.  pi.  29.  Mich. 
5  Jac  B.  R.  Anon.  S.  P.  held  accordingly,  and  cited  Leonard's  cafe,  as  I'o  adjadgftj.  ■  ■  >See  pU 
5.  Leouai'd's  cafe  cited  as  to  tithB  of  beeches. 

24.  Tithes  of  the  hppings  of  oaky  ajh  and  beech  growing  out  of  the 
toots  of  trees  before  Cue  down,  (hall  not  be  paid  unlefs  the  loppings 
were  cut  within  20  years  before  the  laft  cutting.  Le.  79.  pi.  105. 
Pafch.  26  Eliz.  B.  R.    Daws  v.  MoUins. 

25.  Where  ll^ornheamsj  fallows^  maples^  hazIeSy  &c*  grew  fpar-   f  r76  1 
fim  amongft  oaks  in  a  wood,  and  the  owner  failed  the  whole  woody  if  timber 
and  caufed  them  to  be  promifcuoujly  cut  into  faggot Sy  and  bound  up  in  trees  ufuallf 
faggots  together^  and  the  moft  part  of  every  faggot  was  oak^  and  the  l«PP«<* 
refidue  was  of  little  value,  fo  as  the  feverance  of  the  fallows,  &c.  %^^\^  ^^^' 
from  the  oak  would  not  quit  the  charge  \  in  fuch  cafe  tithes  ihall  wovd,  an4 
•  Vol.  VIH.  •  X  xr  not 


i 
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are  lopped    not  be  {)SLuI.    2  Le.  80.  pi.  105.  Pafch.  26  £Hz«  B.  R.    Dawes 

"^^[htvA  v.MoUins. 

this  mall   '  26.  But  of  the  other  part,  if  the  moft  part  of  the  wood  befallawSj 

only  i>nvi-  &c.  and  here  and  there  fparfim  grows  an  oak,  &c.  and  the  Owner 

^1  h^^^'  ^^^  down  all  the  wood,  and  makes  &ggocs  as  before,  tithes  in  fucb 

other  trees     ^^  ^^^  ^  P^^^  ^^^  them.     Ibid. 

ihall  pay  tithes ;  but  then  the  libel  ought  to  be  fpeciaf.    Sid.  300.  Mich.  18  Car.  B.  R.    Cornel 

s  Roll.  Rep.  27.  Afp  IS  comprehended  within  grofs-wood,  becaufe  it  may 
it'jI^^b!  ^^^^  for  building  or  reparation.  2  Inih  643.  cites  it  as  refolveo 
R.  becaufe   by  the  whole  court.  Plowd.  Com.  470.  Trin.  26  Eliz.  in  Molyns*s 

afpe-crees      cafc. ' 

fcrve  for 

arrows,  which  are  (or  the  defence  of  the  Vealm.— Gouldft.  16 z.  pi.  93.  Hill.  43  Elii,    The 

flaifon  of  Ramfey's  cafe,  S.  F. 

Cro.  E.  55.  28.  Little  oaks  under  twenty  years  growth  apt  for  timber  in  time 
g^i.Anon.  to  come  Ihall  not  render  tithes.  Mo.  908.  pi.  1271.  Pafch.  29 
s.*a  ^So  if  ^li^-  Wray  v.  Clench. 

trees  apt  for  timber  are  cut  down  under  twenty-one  years  and  new  girmtm  grow,  no  tithes  arc  due, 
though  they  are  cut  under  that  age.  ■  Of  germenf  of  oak  growing  of  a  rout,  the  tree  ni-Urnf 
nvat  not  Nvet  ty  ytars  oldvAen  cut  there  Ihall  be  tithes  paid ;  for  oak  or  other  timber  cut  under  tliat- 
age  fhall  pay  tithes  as  other  underwood ;  but  if  the  oak  or  other  timber  tree  was  twenty  y€.irs  old 
when  cut  it  ^VBS  nottithable  and  for  tliat  the  germens  of  tlie  roots  of  fuch  trees  cut  at  tlut  ageihaU 
pay  no  tithe  1  per  Cur.  la  Mod.  514.  Trin.  13  W.  3.    Fox  v.Thcxion,  cites  a  Inft.  493. 

20.  Not.  of  thines  fera  natura  unlefs  by  cuAqto.  Mo.  599. 
pi.  822.  Mich.  37  &  38  Eliz.     Hugtpn  v.  Prince. 

?0.  \i  timber  trees  ht  often  topped  and  lopped  for fueh,  yet  the  tops 
and  lops  are  not  tithable  j  for  the  body  of  the  trees  being  by  law  dif- 
' charged  of  t^es,  fo  (ball  be  the  branches;  and  therefore  he  that 
cuts  them,  may  convert  them  to  his  own  ufe,  if  he  pleafe;  laid  by 
Coke  Ch.  J.  to  have  been  of  late  twice  adjudged.  Godb.  175. 
pi.  242.  Pafch.  8  Jac.  C.  B.    Dr.  Newman's  cafe. 

31.  If  a  man  fuffer  apples  to  hang  fo  long  by  negligence  that 
diey  iixcflolen^  he  (hall  pay  tithes.  Per  Vclverton  and  Crook  J. 
Het.  100.  Trin.  4  Car.  C.  B.  Anon. 

32.  Tithes  of  cabbages  or  gillyfcwcrsy  or  other  berk  ihall  be 

Sid,  if  it  be  of  a  new  garden;  per  Richardfon  and  Harvey;  and  per 
ichardfon  fo  it  0)all  be  of  an  old  garden,  if  there  be  nor  any  cuf- 
tom  to  difcharge  it.  Litt.  Rep.  148.  Pafch.  4  Car.  i.  C  B.  in 
Stiles's  cafe. 

33-  No  tithes  are  due  of  the  tenth  fivarm  of  bees^  becaufe  they 
arc  ferae  naturae,  but  ortly  of  the  tenth  of  the  wax  and  honey.  Cro» 
C.  404.  pi.  2.  Pafch.  1 1  Car,  Anon. 

34.  A  glafs-houfe  (hall  pay  no  tithe,  Litt.  Rep.  314*  MidL  S 
Car,  C.  B.  Anon. 

35.  Of/wrz^/^/// tithes  (hall  be  paid.  Litt.  R.  368-  Pafch.  7 
Car.  C.  D.  Rooket  v.  Gomerfall. 

S  d.  300.  36.  \{  wood  be  vfually  cut  for  fireivood^  though  it  be  permitted  t9 

pt.  1;.  Cor-  grow  to  twenty 'five  years  growth  or  more,  it  (hall  pay  tithe;  per 
h;!w«         tot.  Cur.  Lev.  189.  Trin.  18  Car.  B.  R.  Hawes  v.Cornwal. 
S.  C  aieati<>ns  it  to  be  let  grow  till  forty  year$  old  and  held  that  one  Ihall  not  avoid  the  payneoc 


IDiOam,  [or  Tithes.]  ^  ^jj 


'  9i  tilihes  by  this  ineaii5»  fo  lonj;  as  the  thinf:  cut  is  intentled  to  be  empkqred  ^  wood  fiir  fria jj'Jto* 
■ See  2  Le.  80.  pl«  105.  Pafch.  26  Eliz.  fi.  R.    Daw  v.  Mollin  e  contra* 

•  37.  Pollards  offifiy  years  growth  fliall  paV  tithes  when  felled. 
Per  Windham.  Lev,  189.  Trin,  x8  Car.  2.  in  cafe  of  Hawes  v» 
Cornhill. 

38.  Plaintiff  libelled  for  tithes  of  (heep.  The  defendant  to  have 
m  prohibition,  fuggeftd,  that  he  took  them  in  to  feed  afier  the  corn  was 
reaped  ^0  melioratione  agricultura  infra  terras  arabiles  &  non  ali- 
ter;  it  was  held  that  ^e  parfon  ought  not  to  have  tithes  of  the 
com  and  fheep  too,  which  makes  the  ground  more  profitable  and 
to  yield  more.    Mod.  2i6.  Trin.  28  Car.  2.  C.  B.  Anon. 

39.  Plaintiff  libelled  for  tithes  of  yi^^^^j,  the  defendant  fuggefted 
that  no  tithe  was  payable  for  oak-faggots^  the  plaintiff  for  a  conful- 
tation  may  fhew  that  the  defendant  hadfoforted  the  faggots  that  it 

*  was  impo£Bfle  to  take  the  tithe  of  one  without  the  ether.  Arg.  8  Mod* 
47.  Trin.  7  Geo. 


This  it 


(R)  Vide  Poftea,  Title  A.     To  what  Thin^  the  ^,1^ 

Modus  fhall  extend*  wffiu*' 

But  the 
^H  •        «  A        picas  undfl^ 

[I.  jF  there  have  been  two  ancient  corn*nuUs  de  tempore,  &c.  this  letter 

^  for  which  6  s.  Sd*  hath  been  paid  for  the  tithes  de  tempore,  fwnaod 

&c.and  after  by  continuance  of  time  the  mill-fiream  changes  its  courfe^  coSafcdiy* 

and  runs  into  a  place  a  little  diftance  from  the  ancient  ftream,  and  amJ  Oiotilil 

thereupon  the  owner  of  the  mill  pulls  down  one  of  the  ancient  milU^  and  iwvcbeen 

rebuilds  it  in  the  new  place  where  thejlream  runs,  this  (hall  be  dif-  ^If/J^"'^^  ' 

charged  of  any  tithes  by  force  of  the  anoint  modus,  for  this  (^omes  other  lef 

^  the  ^^  ^  body  and  not  b/the  zdi  of  the  party.    Mich.  1 1  Car.  ters.   See 

B.  R.  between  Johnfon  and  Dunridge,  per  Curiatp  refolved>  and  a  ^^^  ^^*  *' 
prohibition  granted  accordingly.    But  the  court  faid,  if  the  ftream      ( ^  pi, 

heaiur^diy  the  aft-  of  the  owner  himfelf  tithes  ought  to  be  paid  x9«  ^'^'- 

thereof  as  for  a  new  mill.l  5"^  ^  ^'7" 

•*  See  (F.  a) 

pi.  I.  s.  S.  C«  And  thefe  two  firft  pleas  feem  (as  Mr.  Dangers  obferves)  to  be  mifentered  here. 
They  (boald  have  come  in  at  (F.  a)  and  the  other  pleas  beginning  pl«  3.  4.  fcc.  here  vader  thf 
letter  (R)  ihould  have  been  continued  under  the  letter  (  qJ)  preceding* 

[  2.  Not  of  fuch  things  which  are  not  yearly  renewing.  J  ^ 
[3.  If  a  man  pays  tithe  for  the  fruit  (f  trees,  and  after  cuts  down 
the  (ame  trees,  and  makes  them  into  iillets  or  faggots,  and  fells  ihem^ 
be  (hall  not  pay  tithes  for  the  billets  or  faggots>  becaufb  Uus  is  net 
a  new  increafe.    Co.  Mama  Cbarta  652.  021.  J 

[4.  If  a  man  keeps  znhorje  within  die  parifh  only  for  his  faddie  2!t'**^^ 
to  ride,  no  tithes  Ihall  be  paid  for  this  hoife,  becaule  diis  is  a  bar*  K^mipcmi  v. 
ren  animal,  not  renewing,  but  only  for  his  labour.  Tr.  15  J*  B.  Wild.  s.  c 
R-  between  Lamkin  parfon  of  Thimbljthorp  and  Wild,  where  the  K«^^^n€- 
cafe  was,  that  a  man  leafed  land  to  another,  referving  the  eoing  of  prohibufan 
a  nag  to  ride,  and  after  the  lellbr  was  fued  in  the  Spiritual  Court  granted.-* 
for  the  tithes  of  the  nag,  and  a  prc^ilHUon  granted  by  Mounjtague,  ^!|^-"^^^ 


\S7 


%v. 


rt>kei  ahd  Doderidge,  becaufe  this  is  a  fteril  anim^,  ztiitltti 
nly  for  to  ride;  and,  as  it  was  urged  at  the  bar,  the  leflee  paid 
Am  tithes  for  all  the  herbage,  but  the  court  took  na  advantage  of 
"^Viisj  but  *  Houghton  feemed  e  contra,  for  it  feemed  to  him  tbit 
xio  barren  ^ttle  mould  be  difcharged  of  tithes  unlefs  fuch  as  were 
vifed  for  hilbandry^  but  this  was  not  ufed  about  hufbandry,  ergo,  j 
[  5.  If  the  foil  of  an  orchard  he /owed  with  any  kind  oi  grain^  the 
^Parjon  Jhall  have  tithes  of  the  fruit-trees  and  of  the  grainy  becaufe 
.  they  are  offeveral  and  di/linJi  kinds.     Co.  Magjia  Charta  652.  ] 

[  6.  No  tithes  {hall  be  paid  of  chickens y  becaufe  he  pays  tithes  of 
^gg^*     Hill.  15  Ja.  B.  R.  refolvedi  and  a  prohibition  granted  ac^ 
cordingly.  ] 

[7.  If  a  man  pays  tithe-lamb  at  Mark -tide,  and  at  Midfummer  he 
fhears  the  refidue  of  the  larnbsy  fcilicct,  the   nine  parts,  [the  other 
nine]  he  ought  to  pay  tithe-wool  of  themy  though  there  is  but  two 
'months  between  the  time  of  the  payment  of  the.  tithes  of  lambs 
which  were  not  fhorn  paid  with  their  fleeces,  and  the  fheering  of 
the  refidue,  for   tliis  is  a   new  increafe.     P.  16  Ja.  B.  between 
Nicholls  and  Hooper,  per  Curiam,  axid  a  prohibition  denied  ac- 
cordingly.]-•    .  ,   "     '  .    ^ 
2i!uift.238.       [  &.  A  man  fhall  not  pay  tithes  of  the  herbage  of  Jheepy  becaufe 
MafkaTi.        ^  V^J^  '^^^  ^f  ^^^  wool,  fbr  otherwife  he  ihall  pay  tithes  twice 
s.  c.  but      of  one  increase.    Tr.  12  Ja.  B.  R.  between  Marikall  and  Price, 
•no  refoiu-     dubitatur*,}      *            .            •     .  ' 

tiftn.  •* 

No  lithe  (ha  J  be  paid  for  the  heri>Sgl  of  (heep,  becaufe  thcf  are  fruSmJa  twimaha.  Roll.  Rop. 
%^•  S.  C.  held  perCur.— — Poph.  197.  Mich.  2  Car.  is  anotai  that  per.Whitlock  dc  animal- 
ibos  inutilibus  the  parfoH  (hall  have  the  tenth-part  of  the  bargain  for  the  depafturing  in  the  parilh 
Wefore  the  fale,  2A  of  horfes,  oxen,  &c.  but  of  the  animalibus  utiltbu»  lie  ihaU  hsive  the  tithe  la 
fpccic;  as  of  cow8>  (beep,  &c. 

[  9.  If  the  parfon  hath  tithe  of  com  Mi  year^  and  the  land  is  left 
unfgwn  the  next .  yeary  to  the  intent  it  may  be  plowed  and  made 
feady  to  be  fowed  the  third  year,  no  tithe  Jhall  be  paid  for  tbisfecond 
yeary  for  by  the  lying  thereof  trefh  the  land  is  bettered,  and  the 
parfon  will  have  better  tithes  the  third  y«ar.  P*  7*  Ja.  B.  Smith's 
cafe,  per  Curiam.  ] 


(S)     Eor  .  what  Things  Tithes    fhall  be  paid  irf 
^    •       Cujiom^  w/jere  they  ought  not  de  Jure. 


•  Hob.  10.  f  I«  T>  Y  Cuftom  tithes  ought  to  be  paid  for  the  rent  refervei 

i!*ih"id>"  *  *  ■*       ^^^"'  ^^^^  ^^^^"  ofhoufcsy  though  not  de  jure,  for  this  may 

Tifdaie.  s!  commence  upon  a  lawful  conlideration.     Co.  11.  Dr.  Grant  16. 

c.  a  pro-  f  But  quare  thereof,  for  the  reafon  of  the  book  is  repugnant  in  it- 

hibitioawas  felf/)  Vid/M.  12  Ja.  B.     Hobert's  Reports  16  ♦  Layfield's  cafe, 

fi^c^lr'  a  prohibition  was  granted.  ]                   "^      ^              '  _             ; 

<li reded  that  they  declare  upon  the  prohibition,  and  then  proceed  to  judgment.— —Ibid.  dtf$ 
I>r.  Grant's  cafe,  where  a  confultntion  was  granted  as  to  a  houfe  in  St.  Martin's  Ife  Grand,  which' 
MIS  not  wirhin  tlie  ftatuu  as  to  London  ;  and  the  reafon  was,  becaufe  it  may  bo  fuppofed  tka» 
Kick  form  of  ti.hui^  yvas  ufed  for  the  land  icfclf  befqre  it  '^^%  built  upon,  and  then  the  building 

cauaoc 


"  Diftnejf,  [or  Tithes.]  57! 

•       * 

r>nnot  tike  it  awny>i'   n     Tn  the  margin  is  a  aote,  that  modus  ilecimandi  caii  Hardly  fland  to  rif* 

aiiil  fall  according  to  the  rent  hy  prescription.  * 

A.  leafed  \took  a  leaj.  ]  of  a  houff  in  Lomioitf  rtndcr'm^  rtHt^  and  zhcrwirds  furtkifal  ^  fame  heu/e  m 

fa\  though  now,  there  Ts  not  anjr  rent  paid,  yet  the  pafjwjfxdlhavt  tithes  /tcccttling  t*the  rent  Uft 

^f>tmi\  per  Walters,  >%'ho  6iid,  that  he  could  Ihew  the  cafe  adjudged.    JLitt.  Rep.  141.  Mich.  4 

Car.  in  Scacc.  iu  cafe  of  Burgefs  Vi  Symons. 
f 

[  2.  Bift  otherways  it  is  of  new  houfes^  of  which  no  cuftom^cah  But  if  one 
be.     M.  12  Ja.  B.   Dr.  Ley  field's  cafe,  per  Curiam.  J  ^^^JT 

dwells  in  it,  or  Icafts  it  rent -free y  the  parfon  ihall  not  have  tithes  nor  remedy ;  per  Walters.    Litt. 
Rep.  141.  ^  '    4 

[  3.  Whether  a  parfon  can  prefcribe  to  have  tithes  of  grofs^treay  [  579  J 
againft  the  common  law,  and  the  ttatute  de  filva  cxdua,  qusre 
9  H.  6.  56.  ]  '  .  ^ 

[4.  By  a  cuftom,  tithes  may  be  paid  of  fijh  taken  in  ijland  by  Roll.  Rep- 
Vherchants  of  a  town  in  England  and  brought  into  a  town  here  to  |'9-  P^^5^^ 
the  parfon  of  the  town.     My  Reports,  14  J.     Goflin  and  Hard-  admitted.  - 
ing,  adjudged,  ]  —Tithe 

of  fi(h  is 
merely  a  cuftomary  tithe;  perRichardfon.     Het.  13.  Pafch.  3  Car.  .C.  B.  Anon..         ■■Fiih  in 
a  river  may  pay  tithes  by  cuftom.    Vent.  5  HUL  ae  fc  21  Car.  2.  B.  R.  Anon.  *Sec  (C) 

^  6.  and  ihe  notes. 

• 

[5.  By  a  cuftom,  tithes  (hall  be  paid  of  pigeons  that  fhall  be  SeeC.pl.  2, 

fpent  in  my  houje^  though  not  of  common  right.  •  Mich.  14  Ja.  B.  •'»«^  i^)  pli 

Watley  and  Iianberry,  agreed  per  Curiam.  ]  llilfiut^c 

jure  without  a  cuflcm  no  tithes  ihall  be  paid  for  them,  if  fpent  in  the  houfe.    Litt.  Rep.  311. 
Mich.  5  Car.  C.  B.    Flower  v.  Vaughant        '     ■  HetL  147,  S.  C,  and  S.  P.  Ibid.  40. 

Trio.  3  Gar.  Anon.  S.  P.  •  * 

[  6.  So  by  a  cuftom  tithes  lha]l  be  paid  of  wood  confumed  in  an 
houfe.    Mich.  14  Ja.  B.     Watley  and  Hanberry,  agreed.] 

[  7.  So   by  cuftom  tithes  ihall  be  paid  of  a  lime-kiln^  though  s.  P.  cited 
nope  Jire.to  be  paid  dcjure  without  a  cuftom.     M.  13  Ja.  between'  ^y  i^iitu'Pf' 
Tboaias  and  Perry,  per  Curiam.  }  «i^«*|;;  "  ■- 

'   Berry's  cafe.  Hetl.  14- 

[8.  By  a  cuftom  tithes  fliali  be  paid  of  white yJ//r.  Tr.  16  Ja. 
B.  R.  between  Jones  and  Gower,  admitted  j  but  a  prohibition 
granted  upon  a  modus.  ] 

9.  Libel  alledged  a  cuftom  to  have  2  s.  in  the  pound  for  every 
houfe  andjhop  in  the  town*  The  defendant  as  to  the  cuflom  anfweredy 
that  he  did  not  believe  there  was  anyfuch-,  and  fuggeited  for  a  pro- 
hibition, that  he  was  a  butcher,  znifdup  a  flaU  in  the  market-^ 
place  tofellflejh  in  the  market  onlsy  and  that  he  had  no  other  ihop  aor 
houfe  there.  This  was  held  to  be  no  denial  of  the  cuftom,  but  that 
if  it  had  been  exprefsly  denied,  they  cannot  proceed  in  the  fpiritual 
court.     Lat.  210.  Trin.  3  Car,  Clerk  v.Prowfe. 

10.  In  Derbyfhire  the  \oth  dijh  of  lead  h  i^ow  paid  for  tithe  by 
cuftom;  per  Richardfon.  Lite.  Rep,  li^j,  Pafch.  4.  Cjir.  C.  B. 
in  Stiles'scafe. 

11.  Turf  gravel  2ind  chalky  are  part  of  the  freehold,  and  not  aKet),596i 
^^,.,     tW^wblcj  per  Keeling;  Mod.  35.  pi.  84.  Hill.  21  &  22  Car.  2.  B.  K.  jj;^^^  ^ 

Chambers*  S.  P*  and  feefns  tobeS.  V. 


IDitmtti,  [or  Tithes.] 

Z,  Tithe-'oar  is  not  due  of  common  right  but  by  particular  cut 

only;  and  the  court  therefore  direfted  a  trial  to  be  h^  at  law, 

•ther  there  was  any,  and  what  cuftom  within  die  (aid  townihip 

the  payment  of  tithe-oar,  with  direction  to  the  judge  to  en- 

fe  the  poftea,  bow  thq  cuftom  was  found  upon  the  trial.    2 

^xxu  46.  pi.  43.  Pafch.  1 688.    Buxton  v.  Hutchinfon» 


cA.  b^V 


Andatti«- 
4us  to  pay 
A  s.  in  the 
ponnd  out 
of  the  rent 
referve^ 
from  tiRve 
to  time  is 
no  modus. 


(T)     Of  what  Things. 
[Rent.] 

f  I.  iF  a  man  Uafes  taftun-land^  rendering  a  renty  the  Uffeefi>alt 
*  not  be  charged  tor  the  tithes  of  the  renty  but  he  ought  to 
have  tithis  in  kind  of  land;  and  if  they  be  but  barren  cattle,  yet  be 
ou^ht  to  fue  for  titnesJn  kind  of  them  if  any  be  due,  and  fo  it  was 
reiolved,  P.  14  Ja.  in  B.  between  parfon  Ellis  of  Devon  and 
Drake ;  though  it  was  (aid,  that  by  the  fpiritual  law  he  had  the 
election,  for  diis  croiTes  the  common  law.  ] 


Ld.  Rayra. 

Rep.  6969  697.  Mich.  13  W.  3.    Byae  ▼.  Doderidge. 


(U)  fTiat  ihall  he  faid  Minuta  Dectma  [and  whcJ 

(hall  have  them.] 


*Cro.R  C  !•  npITH  E  S  otfaffirm  are  minutae  decimx.  P.  38  EL  B. 
467.  (bis)  *    I^,  between  Beddingfidd  and  Freakc.  ,  They 

Sn'fieidT   ^^  8*"^^  tithes.    M.  10  Ja.  B.  R.  per  Curiam.  ] 

Peak.  Pafch.  3S  Eliz.  B.  R.  the  S.C.  a  confultation  was  awtrded.— ^— — Mo.  909.  pi.  1177.  S. 
C.  and  confultation  granted.— ——Our.  74.  The  Dean  and  Chapter  of  Norwich's  cafe.  S.  C— 
Gouldib-  149.  pi*  75*  S.  C— -— Andjsjf  all  thofe  books  the  vicar  Ihall  have  the  tithes  of  (afiroQ 
of  land  newly  town  therewith,  though  the  parfon  had  the  tithes  of  the  fame  land  before  wheo 
it  was  fown  with  com.-*«-S.  C.  cited  Arg.  by  the  name  of  the  Dean  and  Chapter  of  Norwich's 
cafe  as  adjudged.  CraC.  a8.  Hill.  1  Car»  C.  B.  '  But  Henden  anfwered,  that  was  not  be- 
caufe  they  were  mini|^  decimse,  but  becaufe*  upon  the  endowment  found,  tJie  allegacion  was^ 
that  the  parfon  (hould  have  the  tithe  of  corn  and  hay  only.  But  Yelverton  faid,  that  that  was  not 
the  rearon,  but  becaufe  they  wer^  accounted  as  mi  nuts  decimx,  and  appertained  to  the  vicar.-* 
S.  C.  citedHutt.  78.       ■  f  S.  P.  Arg.  Palm.  %%<u  and  ibid.  i%z,  cites  S.  C 

[  2.  If  a  vicar  be  endowed  de  minutis  decimis,  and  he  hath  ufed  hf 
force  of  this  endowment  for  a  long  time  to  have  wW[^woad]  which 
is  but  of  the  annual  value  of  b  s»  SZ  by  reafon  of  the  fmall  value  oT 
the  wood  and  ufage,  the  wood  (hall  pa(s  by  the  words  minutae  de- 
cimae.  Mich.  10  Jac.  B.  R,  between  Reynolds  and  GreeSy  per 
Curiatn,  adjudged  upon  evidence  at  the  bar,  though  wood  in  its 
nature  be  not  minutse  decimae.  ] 

[  3.  Tithes  of  flax  are  minutae  decim^    M«  14  Cai^  B«  R*  in 
Noah  Webb's  cafe,  per  Curiam.  J 

4-  ^^ 
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4i  fTrUy  which  is  ufcd  fer  dying,  was  fown  with  die  corn,  and  Tithes  of 
mfter  the  corn  is  reaped,  the  next  year,  without  any  other  manur-  •«*'''''f 
axK:e,  the  faid  land  brings  forth  and  produces  weld.     There  was  a  ^^j^f  "  * 
ipecial  verdift,  whether  the  vicar  fhall  have  the  tithe  of  it,  or  the  grais  gmw- 
parfon,  but  one  of  the  parties  died  before  any  judgment.     Hutt.  Ingfamonpfl 
78.  Hill.  I  Jac.  cites  it  a  KentiQi  cafe.  "^^^^  B""^» 

'  •'  and  aim* 

tnonly  fown  therewith)  are  not  minutie  decimae ;  Ai'g.  Cm,  C.  i%,  pL  a.  cites  it  as  refolveU  3  Jac 
Heitman-v.  Boxley. 

5.  And  if  tobacco  be  planted  here,  yet  the  tithes  thereof  are  mi-  f  r8l  1 
nut*  decimal.     Arg.  Hutt.  78.  Hill.   1  Car.  L  ^        J 

6.  As  to  all  new  things,  viz.  hopSj  woady  &c.  if  it  doth  not  ap.- 
pear  by  material  circumliances  to  the  contrary,  ihall  be  taken  as 
minutx  decims.  Hutt,  78.  Hill.  I  Jac.  cites  it  as  a  Kentifb 
cafe. 

7.  B.  was  farmer  to  the  Dean  gnd  Chapter  of  Norwich,  who  had.  if  it  docs  * 
the  parfonage  impropriate,  and  had  ufed  to  have  tithes  of  grain  and  no'  appear 
hay,  and  the  vicar  had  the  fmall  tithes ;  and  a  field  vwis  planted  with  ^y^ Jfi^j, 
[affron  which  contained  40  acres;  and  it  was  adjudged  that  the  ^^^oT^ 

tHhes  thereof  belong  to  the  vicar.     Hutt.  78.  cites  rafch.  3  Jac.  »'»y^  't 
ft  R.  Beddingfield's  cafe.  ^^ 

mnftftae  (lecimae.  Ibid.-^«— S.  P.  cited  Arg.  Cro.  C.  %%%  in  pi.  s.  as  atQudged  accordinflf  i 
Pafch.43  Eliz.  in  the  Dean  and  Cliapter  of  Norwich's  cafe.  And  Yelverton  faid  the  reafun  was 
becHufe  tl)ey  were  accounted  as  mioutxdecimxyand  appeit^ined  to  the  vicar. 

8.  The  quedion  was  for  hop%  in  Kenty  and  adjudged  that  they 
were  great  tithes;  but  as  for  hops  in  orchards  or  gardens,  theie 
were  refolved  to  belong  to  the  vicar  as  minutas  decimc«  Hutc« 
78.  Hendon  ferjeant  cited  it  as  3  Jac.    Potman's  cafe, 

9.  Lamb  and  xuo$l  are  included  within  fmall  tithes.  Poph.  144^ 
Trin.  16  Jac.  (ays  it  was  agreed  in  cafe  of  Nicholas  v.  Ward. 

10.  In  trefpafs  brourht  for  taking  away  two  load  of  woad,  it  was  Hutt.  77. 
refolved  by  all  theiuftices,  that  the  tithe  of  woad  grov^ing  in  the  ^^^1}®  *^" 
nature  of  an  herb^  is  minutse  decinue,  and  adjudged  accordingly*  s  *c  and 
Cro.  C. a8.  pi.  2.  Hill,  i  Car.  C. B.  Udall v.  lindall.  s! p^agreed 

accordingly 
per  Cur. 

11.  If  tTie  endowment  of  the  vicarage  be  lojiy  fmall  tithes  muft  b« 
paid  according  to  prefcription;  per  Twifden.  Mod.  50.  pi,  105, 
Hill,  a  I  and  22  Car.  2.   Tildcll  v.  Walker.  • 

12.  Oover^grafs  is  a  fmall  tithe.  3  Keb.  479.  pi.  13.  Trin, 
27  Car.  2.  B.  R.  Darrel  v.  Withets. 

13.  Some  of  the  juftices  held  that  the  nature  of  fmall  tithes  are  Holt  Cb.  /• 
not  altered  by  their  quantity^  and  though  they  grow  in  cammen  fieidsy  "*o|«*>«^th« 
and  though  Cro.  C.  28.  Udall  v.  Tindall  and  Hutt.  78.  it  is  admit-  tC^i'J^lT 
ted  diat  the  nature  Ihall  be  altered  by  die  quantity;  yet  Ow.  74,  thtygnow. 
Dean  and  Chapter  of  Norwidi'f  eafe,  and  Mo.  909.  Beddingiield  ^^  3  J- 
V.  Feak.  and  Cro.  E..  467.  S.  C.  this  is  not  admitted.    3  Lev.  Satf^w**^ 
365.  Trin.  4  W.  &  M.  in  C,  B.    Whartoa  v.  Liile^  ihouid  ooir 

confiderthQ 
naiutt  of  the  thing,  if  cmti  be  Umn'm  a  gardnif  parfon  flttU  btve  it  s  iSJloM  m  a  JftU  the  vicar ;  bur 
if  the gruiujif  art  oftbt^wj/h  be/oww  wifbJmtUi  wbft,  the  paiion  i.  for  0tUnwSii  tbe  gr«ateftpart 

X  X  4.  wiU 
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vr\\\  bo  transferred  to  the  vtcari  as  Dolbin  and  Gcegory  faid ;  hi](  Eyres  fiud^  \fk  thai  cafe  fafclllou^ 
not  have  them  unlefs  by  ufnire.    12  Mod.  41.  Trln.  5  W.  k  M.    Wharton  v.  Lifle* 

*  If  a  man  conveits  arahl^  huopafture,  though  the  parfort  had  the  tithe  of  grain,  yet  the  ^car 
Ihall  have  the  tithe  of  milk  and  cheefe,  and  though  in  fome  places  the  paribn  has  the  tiibe  a$ 
hopsy  &c.  which  is  a  fmall  (itli^,  it  was  faid,  pe(  £yre  J,  tb^  this  was  eiUblilhed  by  uftge  SkiOf 
356.  S.  C.  . 

As  trt  tiw«-  14.  Tithes  are  minuta  with  refbeSl  only  /«  the  quantity  and  net 
tt^Ut'fhaii  ^  f"''^  of  the  thing  i  per  Hoft  CL  J.  Carth.  2^4.  but  the 
be  a  fmall  judgment  given  by  the  other  3  J,  was  contrary.  Vicje  Ibid^ 
tithe  when    Wharton  V.  Lifle^ 

fown  in 

fmall  parcels  j  and  that  if  a  great  quantity  of  land  he  fown  with  a  thing  which  is  a  fmall  tltlie^ 
that  then  this  fhall  become  a  great  tithe  by  reafon  of  its  quantity  j  the  conrt  anfwcred,  that 
$bis  is  not  the  caj.  bergy  for  here  but  Huenty-Jix  ac^es  are  found  to  be  fown  when  the  parilh  confifls  of 
J200  and  thefe  twenty-fix  acres  may  he  fown  by  foity  feverai  perrpns,  one  man  may  fow  half  ^ 
acre  and  anoiher  a  lelTcr  part,  as  may  be  feen  a  little  part  at  end  of  a  laud  in  the  common  fields 
frequently,  but  when  the  ?;reatcr  pait  of  a  pari(b  is  fown  with  flax,  then  they  would  confider, 
if  it  Ihall  be  great  or  faiall  ^thes  ti^^p  or  not.  S^i"-  357*  Tria.  5  W.  2c  M.  io  B.  iU  WlvffV 
toa  ^d  Li4e.  '     ^        '     . 


[582]  (X)  Incident?* 

What  Incidents  belong  de  Jqre  to  TitHesf.     As  ta 

the  Setting  out  of  Tithes, 

■  » 

By  the  civil  [  X-  TF  aparifhioner  feu  PVt  his  tithes,  an4j/^^^a  the  tenth  pari 

^^rifliioner  ^^°"^  ^^  nine  ,pzTts  jtdjSly  and  truly  y  though  he.^^i  net  give 

otjght  to  ^  perjinal  notice  to  the  parfony  or  general  notice  in  the  church,  9^ 

give  the  fh^  ttnu  of  Jetting  out  the  titha^  b>  that  the  parfon  may  be  prefent  at 

SfTwLr/L  ^^  fetting  out  die  tithes,  and  fce.it  tp  be  juftly  done,  yet  this  is  a 

titbei'arefet  good  fetting  out  of  the  tithes.     Mich.  13  Car.  B^  R.  between 

firth,  per  Cha(e  and  W^re,  per  Curiam  in  an  orror  upon  a  judgment  in  aqt 

ad'ud^ed'"'  ?iftion  Upon  the  cafe  againfi  the  parfon^  fir  leaving  his  tithes  of  hay 

that  the  ^P^^  ^^^  laud  of  the  parijbiouer  after  notjc^,  of  the  fitting  out^  by 

Common  which  the  parifhioner  loft  his  grafs  there ;  but  it  was  not  alledged, 

law  does  ^ha^  ^g  parfon  had  notice  of  Ae  time  of  fetting  out  of  tithes,  and 

Sim°to*gtve  J^^  ^^  court  affirmed  the  judgment  againft  the  parfon,    Intc^tur 

notice.Noy.  Tfin,  13  Car.  Rqt  564.  ] 

19.    Trin. 

15.  Jac.  spencer's  caf6— 2  Vent.  48.  Trin.  i  w.  &  M.  in  C.  B.  ^non.  S.  y.  aqd  after  tvt 
motions  the  coui^  were  all  of  opinion  that  no  notice  need  be  given,  and  cites  it  fd  adjudged  in 
Koy.  19.  though  tbe  ecclefiaftical  law  i^  otherwife,  and  cites  alfo  the  pri(\dpal  ca/ie  here  of  Chafe 
and  Ware  and  Sty.  342.  [Linidon  v.  Maurice]  whei-e  it  is  held,  that  if  anadhon  h^  brought  againft 
t\ie  parfon  for  not  taking  away  his  tithe  after  it  isfet  out>  notice  muft  be  given  befdiefach  adion. 
»— —  Refolved  in  C.  B.  that  it  is  not  necefTary  for  the  pariihioner  to  give  notice  to  the  parfon  of 
his  fetting  forth  of  tithes.  Vide  Roll  643.  2  Roll  30*:  Deggs  Parfons  Couhfellor  220.  Hob.  107'. 
th^i  a  cudnm  frr  tithing  without  view  is  ill.  Quxre  the  difference;  Odmb.  128.  Trifi  i  W; 
&  M.  Pcriam  v.  A.  vicar  in  C.  B. 

Libel  by  n  parfon  in  the  Spiritual  Court  on  theifa^tQ  of  2  £.  6.  fur  the  not  fetting  forth  of 
ttthesi  confiding  of  various  article's.  DefcndsnC  not  appearing  was  excommunicated  for  it| 
and  now  prayed  a  prehibttion  ;  becafife  one  of  the  articles  was  f6r  not  giving  notice  of  the  fetting 
dut  of  tithes.  Per  Cur.  let  it  go;  becaufea  paridnionur  is  not  bound  either  bycomniOD-law  or 
Aitute  to  give  the  parfon  notice  of  the  fetting  forth,  and  fo  went  quoad  extrapcnendo decimas^ 
11  Mod.  117.  III.  Hill.  8  W.  ^.  Gale  v.  Ewer.— ~— Comyns's  Rep«z2.  24.  S.C.  and  a  prohi- 
bition was  granted,-— —Ruled  by  Lee  Cb.  J.  on  evident,  at  a  trial  tbat.though  by  ^be  ecclefiaf  • 

•     .  t2C4 
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f&cal  law  notice  h  neckflaiy  to  be  gWen,  yet  by  our  law  it  is  not ;  and  accordingly  the  defendant 
^onfented  that  the  jury  fhould  find  a  vcrdidt  for  the  pla'mtiff.  ^  Bernard  Rep.  in  B.R.  174.  Trii*. 
5  Gea  2.    Hewke  v.  Wright. 

[a.  Wheii  the  tithe  of  grafs  is  fevered  from  the  nine  parts,  the  Roll. Rep, 
parfon  de  jure  may  make  it  into  hay  upon  the  land  where  it  grows^  4»o-  P**  6. 
as  well  as  the  parifliioner  himfclf.     HiU.  14  Ja.  B.  R.  Newberry  N^wbOT""' 
and  Reynolls  parfon  of  Collotnton  in  Devon  per  Curiam,  and  a  $.  a  acT^' 
prohibition  denied  accordingly,  where  the  parfon  had  altedged  a  cordingiy, 
cuftom  f6  to  do  and  the  court  held  it  idle.  ]  .       and  though 

■?  acuitom 

was  alleged  that  in  that  county  the  parfon  ihould  not  make  his^rafsanto  hay  upon  the  land  bu( 
fliould  carry  it  out|  the  court  paid  no  regard  to  it,  bat  War  burton  faid|  th^C  it  was  an  unreafoa^ 
^le  cuiloni. 

[3.  Sff  in  this  cafe,  the  parfon  may  i'^  ^T;«^/A^/»«rf^/A*^tfr(/ii/-  Roll.  Rep, 
$ner  in  the  way  to  come  at  the  place  to  make  it  into  hay^  for  this  is  in-  |*^'  P**^' 
cident  to'  the  tithe.    M.  14  Ja,  B,  My  Reports,  Newberry  and  s.  p.  ac- 

ReynoIIs.  ]  cordingly. 

4.  The  parfon  fhall  have  reafonable  time  to  take  the  tithes  fevered  Br.  Tra- 
from  the  nine  parts  and  to  dry  them^  before  that  iejhall  carrv  them  veifeper, 
4tway.  '  pr.  Difmes,  pi,  12,  cites  if  E.  4.^,  t^p.^Ld^** 

cites  S.  9* 

*  5.  27  H.  8.  cap.  20.  Tithes  fiall  be  pwd  according  to  th$  cuftom 
tf  the  place* 

6.  2  f2f  3  £.  6.  cap.  13.  /  I.     Every  of  the  king^  s  fubjeffsy  Jhall  f  r8?  1 
jujilyy  without  frauds  Jet  out  and  pay  all  manner  of  their  predial 

tithes  in  kind  as  they  happen^  as  hath  been  of  right  within  forty  years 
before  this  aSi,  or  of  right  or  cuftom  ought  to  have  been  paid.  And  no 
perfon  fball  carry  away  any  fuch  or  like  titbes  which  have  been  paid 
kvttiin  the  faid  forty  yearsy  or  of  right  ought  to  have  been  paidj  in  the 
places  tithabUy  before  he  hath  juftly  fet  forth  for  the  tithe  the  tenth 
part  of  the  fame^  or  otherwife  agree  for  the  tithes  with  the  parfon^ 
vicars^  or  other^ .  or  farmer  of  the  tithes^  under  the  pain  of  treble  value 
if  the  tithes. 

7.  S.  2.     Whenfoever  the  Jaid  predial  tithes  fl)aU  be  due^  it  Jhall 
he  lawful  to  every  party  to  whom  the  tithes  ought  to  be  paid^  or  his 

fervanti  to  fee  their  tithes  truly  fet  fortb^  and  the  fame  quietly  to  carry 
away, 

8".  If  the  pariihioneryJ/jyir/A  his  tithes  and  takes  them  again\  he  13  Rep.  23. 

may  be  fued  for  tithes  in  the  Spiritual  Court,  and  the  fetting  forth  [^rjn.44 

Ihailnot  excufe'him.    Per  Cur.  2  Le.    loi.  pi.  124.  Trin.  30  fprattl^.^' 

£Iiz.  B.  R.  in  cafe  of  Bennet  v.  Shi^rtwright*  Ueai.  s.'p. 
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is  not  fetting  forth  within  the  ftatutc.  2  Brownl.  9.  Ward  v.  Pomeroy.— -S;  P.  but  if  takm 
awiy  byafiranger  is  it  an  excufe.  Per  Pemberton  Ch.  J.  2  Show.  184.  pi.  187.  Hill.  33  and 
34  Car.  a.  B.  R.  Anon.  -:— 4  Le.  7.  pL  30. 16  Eliz.  B.  R.  Gerrard's  cafe.  S.P.  — — .  Mo.  oia. 
pi.  1287.   B.  R,  Leigh  v.  Wood,  S.  P. 

9.  If  the  parifliioner  Jets  forth  his  tithes  and  the  parfon  will  not  *  Le.  loi. 
take  them  away^  there  is  no  reafon  he  fliould  be  charged  again,  f '  ^'  ^"*^ 
Cro.  E.  ao6,  Mich.  32  ^  33  Eliz.  C.  B.    Bennet  v.  Short-  ?hc  tit^is* 

•  cattel  by  the 

laclKf  of  tlM  paifoH;  helhall  not  have  tithes  again. 

I0«  Libel> 
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10.  Libel,  &t.  for  not  fetting  out  tithes;  the  defendant  fuggefted 
that  he  fet  out  the  tithes  but  that  a  party  unknown  had  taken  than 
away*  The  court  agreed,  that  if  the  tithes  arc  divided  from  the 
nine  parts  and  a  ftranger  takes  them  away,  the  parfon  hath  his 
remedy  at  common  law  againji  Jucb  per/on^  and  ihall  not  fue  the 
parifliioner  in  the  Spiritual  Court  for  the  iame.  Pafchr  43  Eliz. 
W  oy  44.  Webb  v.  Pett. 

11.  Libel  for  tithes  upon  the  ftatute,  &c.  the  cafe  was,  that 
the  parifhioner  bsdfitfcrth  his  tithes  according  to  the  Jiatute  hut 
^vould  not  fuffer  the  parfon  to  carry  them  away^  and  the  paribn 
libelled,  &c.  and  the  defendant  fuggelUd  for  a  prohibition,  that  he 
did  hinder  him  from  taking  and  carrying  them  away  one  way  (which* 
was  the  ufual  way)  but  he  might  have  come  for  them  another  way ; 
but  the  whole  court  were  clear  of  opinion,  that  this  was  a  fraudu- 
lent and  not  a  good  fetting  them  forth,  for  he  is  to  fet  them  forth, 
and  alfo  to  fufFer  the  parfon  to  carry  them  away,  and  the  furmife  as 
to  the  carrying  .them  another  way  is  no  ways  material.  Bulft. 
io8.  Hill.  8  Jac.  Anon. 

Jo.  89.pl.        12.  If  one  who  has  fome  colour  of  title  (owes  the  land  and  fets 

i  S  P^*  ^^^  ^^  tithes,  though  this  be  by  a  di/Teifor,  it  is  good  for  the 

agreed!— r  parfon ;  otherwife  it  is  where  one  without  any  colour  fets  out  tithes^ 

Cro.  c.  63.  this  is  no  fetting  out  in  Jaw ;  per  Jones  J.  3  Bulft.  337-  HilL  i 

5^Car!^in '    ^^'  ^-  ^'  '"  ^^"^  ^^  Mountford  v.  Sidley. 
Cam.  Scacc    S/dley  v.  Munfori).  S.  C.  and  jixlgment  affirmed. 

Ibid.  336.         13.  Where  tithes  are  fet  forth  the  parfon  hath  a  liberty  for  a* 

S«  C.  per  convenient  time  to  come  and  carry  them  away^  which  conveniency  of 

the*  remedy  ^^^^  ^^  triable  by  a  jury  \  if  he  exceed  a  convenient  time,  then  an 

is  by  adiion  a6lion  of  trcfpais  lies  againft  him,  bccaufe  in  fuch  cafe  he  fhall  be 

on  the  caie.  taken  to  be  a  trefpailbr  ab  initio.     Per  Jones  J.  3  Bulft.  336. 

Tic^M  H»l^-  >  Car.  B.  R.     Mountford  v.  Sidley. 

an  adlion  on  the  cafe  lies,  and  cites  Pafch.  20.  Jac.  B.  R.  that  fiteh  an  a6^ion  was  brought  by 
Wifeman  againft  the  re<^tor  of  Laadeu  in  filTeXy  fur  not  accepting)  &cX  of  tlie  tithes  of  dieefe. 
Koy.  31.  Dr.  Bridgrxian's  cafe. 

FifSil  14-  If  a  mere  ftranger  fets  out  tithe  this  does  not  firttlc  any  pro- 
pc^  in  the  paribn,  fp  as  to  incitle  the  parfon  to  bring  action  for 
the  taking  of  them,  Lat.  8.  I  Car.  i.  B.  R.    Stilman  v.  Chanor. 

15.  If  a  parijhioner  will  not  fet  out  his  tithe  in  cocksy  when  by 

eu/lom  he  ought  to  do  itj  the  parfon  may  fue  in  die  court  chriftiany 

pro  modo  decimandi;  but  then  the  fuit  ought  to  ^be  fpedal  for  not 

fetting  it  out  in  cocks,  and  not  generally  for  not  letting  it  out^ 

per  Cur.  Lat.  125.  Pafch.  %  Car.  in  Layton's  cafe. 

Ibid.  The        16.  If  ^  parijhioner  fets  forth  his  tithes^  and  lets  them  ftcni  two 

ST'thS     ^  ^^^^^  ^^  ^"  ^**  \s^^  and  afterwards  takes  and  carries  them 

ther^feeras  ^twoy\  this  is  not  a  fettinj^  forth  within  the  meaning  of  the  ftatute* 

a^y»-w«     Clayt.  20.  pi.  34.  Auguft  1633.    Per  Davenport  Ch.  B.  Judge 

where  they  of  affife,  and  faid  that  it  had  been  fo  refolved.    Anderfon*s  cafe. 

have  been  ' 

fb  fet  out  thrte  or  ftfltr  dap  9nJy,  and  v/bertby  th^  ^ace  0/  a  'wtek,  and  then  fctclied  away  by  tho 

owner  ol  the  land^  ^c. 

17.  LiieJ 


lOUtttit^  [or  Tithes.]  5S4 

ty.^  LUel  was  fir  tithes  of  am  in  ft^oks  [or  fliocks ;]  the  de» 
iendant  pleaded  that  he  was  ready  to  pay  tithes  according  to  com-* 
mon  law,  and  that  there  is  no  fuch  cuftom,  and  upon  a  refuTal  to 
9II0W  this  plea,  it  was  moved  For  a  prohibition,  which  was  granted^ 
becaufe  tidie  corn  fhall  be  faH  in  the  fin^,  and  if  in  Jto^ksy  ii 
is  by  eujim.  Sid.  283.  pL  15*  Fsdch.  18  Car.  a.  fi.  R.  Ledgar  v. 
Langley. 

18.  rar!(hioner  fevered  die  tithes  duly  from  the  other  nine  parts« 
and  gave  notice  to  the  farfan  and  required  him  to  take  them  off 
die  land,  but  hitfuffered  them  to  lie  there  a  long  time.  It  was  h^d 
that  cafe  lies  againlt  the  parfon  for  not  carrying  them  aWay,  but 
not  trefp^fi  vi  &  armis.  Ld.  Raynu  Rep.  187.  Pafch«  9  W.  }• 
Shapcott  V.  Mugfori    . 

19.  But  in  fuch  cafe  iixe  farijhioner  cannot  turn  in  his  ceiitU  and  Comytis's 
iot  the  corny  .though  the  panbn  does  not  carry  it  away  in  conve-  f  *Hy?**^ 
nient  time ;  and  it  is  unreafonable  that  die  parilhioner  himfelf  g  V.  3! 
fliould  be  judge  what  is  time  convenient;  adjudged.    Ld,  Raym.  B.R.Galo 
Rep.  189.  PaJch.  9  W,  3.    Shapcott  v.  MugforcE  J*  ^^j 

Holt  Ch.  J.  tltought  that  th^  turning  in  th$  eaitk  to  the  tithe  madt  it  a  froMtkhit  ftvetoHcif  and  t^ 
a  fmc  RMght  be  maiacained  ibr  it  in  che  Spiritual  Court. 

20.  One  is  not  bound  to  pay  tithe  lamb  if  he  has  any  number 
undei"  ten,  becaufe  they  are  entire  things ;  but  if  he  has  nine  pounds 
cSwool  be  ihall  pay  tithe  for  it,  viz.  bv  an  inferior  weight,  as  by 
Dunces,  for  that  is  divifible.  Per  Holt  Ch.  J.  12  Mod.  498.  Paich. 
13  W.  3.    Sclby  V.  Bank. 


(Y)     Tithes  w  Kind. 
How  they  ought  to  be  paid. 

[  I*  A  Man  is  not  bound  to* make  into  hay  the  tithe  rf  grafs^  ^  ' ^~\ 
-^^  which  he  cuts,  but  he  may  fet  out  the  tithe  diereof  Fol#644. 
when  it  is  in  graf&>cocks,  for  then  he  may  well  enough  fever  the  i_:-^  ,.f 
tithe  from  the  nine  parts.  P.  17  Ja.  B.  between  •  Hide  and  •Hob. 250. 
Ellis,  per  Curiam.  Robert's  Reports,  cafe  328.  the  (ame  cafe.  p>*  330* 
Contra,  Hill.  14  Ja.  B.  R.  between  Barham  and  Goofe,  per  ^<£jJ^f^ 
Curiam.  P.  15  Jac.  B.  R.  in  the  lame  cafe  per  curiam,  and  a  tithe  na. 

Srohibidon  f  denied.    Tr.  15  Ja.  B.  R.  between  Poppinger  and  turidlr  is 
bhnfon,  per  Curiam,  and  a  prohibition  denied.  P.  13  Jac.  B.  R.  J"j|i,*'*f 
per  Curiam,  and  a  prohibition  denied.  P.  2  Ja.  B.  R.  cited  Ho-  the  revenue 
bert's  Reports,  cafe  328,  to   be   adjudged  between  Hall  and  of  my 

Simons.  ]  ground,an4 

■*  not  of  my 

labour  aiy]  indoftry»  where  it  may  be  divided^  as  in  gnifi  it  may,  thoagh  tiot  in  coro.««-HetI. 
133.  Su  C.  in  totidem  vertris.'  »  Roll.  Rep.  173.  in  pi.  3.  Pafch.  13  Jac.  B.  R.  the  court  held, 
that  the  parilhioner  ought  to  make  it  into  hay.-  AU  that  the  pariflhiooers  are  bound  to  do 

it  to  cut  down  the  graft  and  divide  it  into  ten  parts,  alter  which  the  parfoo  is  to  make  it 
into  hay.    %  Wms's  Rep.  513.  by  Ld.  C.  King.  Pafch.  11%^    Fox  v.  Ayde.    And  faid  it  had 
fo  reiblTcd  in  00a  Reynold^s  cstfe.  jlX  ^  ^  1 


5^5  IDitmeUr  [or  Tithes^.  J 

[  2,  A  man  is  not  bound  to  teddtr  the  tithe  of  gra/s  before  he 
puts  it  into  grafs-cocks,  and  fets  out  the  tenth  part,  for  he  mzf 
put  it  into  grcfs'Cocks  out  of  the  fwarth^  ^and  then  fet  Out  the 
•Se«{B.*)  tenth  part.  Contra  Hill.  14.  Ja.  B-  R.  *  Barham  and  Goofc, 
8.C?^  per  Curiam,  and  a  prohibition  denied  accordingly  j  and  fo  P. 
+  See(B.a)  IS  Ja,  B.  R,  per  Cur.  in  the  fame  cafe.  Trin.  15  Ja.  B.  R.  be- 
pU  3.  ^  C.    tween  f  Poppinger  and  Johnfon,  per  Curiam,  and  a  prohibitioa 

denied  accordingly.] 
Twifden  J.       [  3*  A  man  may  fct  out  the  tenth  part  of  the  hops  for  tithe  be^ 
faid,thai  \t  fore  they  are  dried.     HiJl.  14  Ja*  B.  R.  in  Barham  and  Goofe's 
ou«ie*and  ^^^^'  P^^  P^  Serjeant  Hitchham  and  agreed  per  Mountacute.  ] 

is  not  ngw  koDwn  bow  the  tithes  of  hops  IhaU  he  fet  out,- vi2«  whether  by  the  tenth  pole  or  by 
neafare.    Sid.  983.  pi*  15.  Pafch.  18  Car.  a  B.  R. 

Upon  a  hill  for  tithe  of  hopi  the  cafe  appeared  to  be  this ;  plaintiff  having  given-  mo/.'ct  to  tbt  d:^ 
Jfjidaid  that  ht  n»/mld  tale  his  tithe  in  kind  thc^rjl  thet  diys,  dfendint  pniA  platntff  tvery  tenth  imjbcll 
what  picked,  h^  afttrotardi  he  left  every  tenth  pole  fevered  f  torn  the  groundy  and  (aid,  the  reafon  of 
paying  them  by  the  bufhel  at^nrH:  WAs.becaufe  gathered,  but  h.ere  and  there  a  poW  of  thofe  that 
v/tn  riped ;  plaintiff  ubje^led  that  this  was  not  an  equal  and  fair  way  of  tithing,  becauiie  then 
was  great  difference  in  the  value  of  the  poles,  and  that  this  was  not  a  legal  fepnratinn,  and  tw9 
cafes  were  cited  where  this  manner  of  ti'hing  had  been  adjudged  to  be  ill.  Gee  v.  Pf.rch,  to 
W.J.  17 Nov.  GiED  V.  ■  Mich.  3 Ann.  Chrtty  v.  Rekve, Trin.  1687.— ^Defendant 

iilfifEed  that  he  ought  not  to  be  at  the  charge  of  picking,  and  that  pUrtnti£f  being  entitled  to  titbQ 
both  of  the  hops  aiid  the  bines»  he  ougiit  to  take  them  together. 

The  court  unanimoufly  agreed,  that  the  method  of  tithing  hops  ought  to  he  hy  the  bujh.l§r  mea* 
fure^mt  the  foU,    MS«  E^p*    Blifs  V.  Chandler, 

Koy.  15.  ^^  Tjje  parifliiQuer  ought  of  common  right  to  cut  down  th^ 

Cha^nc^.  '^^^»  ^"^  prepare  it  for  the  P^^Jj^^  and  to  fet  out  the  tithe  from 
S.  c.  but      the  nine  *parts.    }Ai  3  Ja,  B.  K,  between  Perry  and  ChauQceyi 

S.  p.  does     adjudged.]  * 

|iu(  appear*      *     o       j 

[  5.  The  pariihioner  of  common  right  ought  to  make  the  com 

intojbeafi.  Pt  13  Ja,  B,  R.  per  Curiam,  ] 

[6.  The  parifliioner  is   net  bound  to  gather  and  fet  up  the 

corr)  into  hillocks  or  heaps ;  but  it  is  a  good  manner  of  tithing 

tq  throw  the  Jhocks  out.    H.  6  Ja.  B.  R.  Placiro  13.  per  Cu- 

^iam.] 
Lat.  128.  7*  Noy  held  clearly,  that  if  two  parfins  have  portions  of  titiei 

Stilcman  v,  ^y  bal^gs  i^  q  parijh^  diat  the  ftatute  of  E.  6.  which  commands  the 
iS.  C.  that  fetting  out  tithes,  does  not  injoin  the  pariihioner  in  this  cafe  to 
there  are  divide  the  tithe  by  halves,  and  fo  to  fet  out  the  parts  fingle,  but  he 
two  pen-  ought  Only  to  fet  out  the  tenth,  inafmuch  as  if  the  tithe  was  of  a 
pricflJand  l^mb,  the  parijhioner  cannot  divide  it.  Lat.  24,  Mich.  3  Car. 
the  pariih-    Stilman  V.  Cremer. 

iopersfor  .        ^  " 

40  years  ufcd  to  fet  out  the  portions  fevcrally,  but  now  they  fet  them  out  generally.  The 
qucilion  was  if  this  was  within  the  ftatute  of  E.  3.  the  titlie  not  being  fet  out  feverally.  Ad» 
jomatur.  But  the  reporter  fays  that  by  another  rcpoit  it  was  adjudged  that  the  pariihioaer  is 
not  bound  to  divide  it  into  moieties  ,*  but  the  parfoi^  m\,ift  divide  it  between  thcmfelves. 

• 

*r  ?^6]  ,^*  '^^^  *^"*  p^^  °^  *®  ^^'^  9f  ^'^  ^^^^  ^^^7  ^^^  ^^^  ^ 

Freem.  P^^^  intire  every  tenth  meal'j  for  other  wife  the  parfon  muft  be 
Rep.  329.  forced  to  keep  a  fervant  *  for  that  purpofe  only,  and  perhaps  the 
PI.409.S.C.  ^j^g  would  not  amount  to  a  pint  a  day;  and  decreed  accordingly. 
fufticcr*  AHd  all  agreed  that  the  tithe-fiiilk  ought  to  be  carried  by  thi% 
beU'^tha^  X  pariihionerS| 


I^fme*/ [of  tithes-]  ^  '  ^Z 

-VaHMohcrt.    Raym.  277.  Pafch.  2t  Car.  z.  in  Scacx.'  tfoi  v.  **»«■«  bemg 

Ingleton.  in  the  cafe, 

they  ought  lo  refjpcft  the  convcnienqr  of  the  tdatter,  and  therefore  it  being  th«ufsge  of  the 
Country  to  bring  their  tithe-milk  and  other  fmall  tithes  to  the  church-porch,  they  thought  the  {la- 

'  rilhioners  cmght  to  bring  their  fmall  tithes  thitl)er|  it  being  an  indifferent  place  for  that  purpoTe,  but 
that  for  great  tithes  the  parfon  ought  to  fetch  the  faitie.  Raymond  was  of  opinion,  chat  tithes  b^ng 
due  by  the  ecclefKtlticai  bw,  and  by  ttiat  law  fmall  tithes  are  to  be  carried  hoitft  to  the  vicar's 

'  houfe,  and  tlierefore  he  was  of  opinion,  that  this  court  ought  to  adjudge  it  fo  too.  >'  ta  Mod. 
2u6.  Mich.  10  \V.  ^.  S.  C.  cited  by  Holt  Ch.  J.  and  faid  that  it  was  a  meer  equitable  detree^ 
(uided  by  the  cuflom  of  tlie  neighbouring  parifhes*-— 7— Lord  Raym.  Rep.  359.  S*  C.  cited  bf 

"Holt  Ch.  J.  accordingly. 

9.  The  par/on  cannot  jujitfy  his  coming  to  fit  out  tithes  without 
the  confent  of  the  owner  \  becaufe  by  the  ftatutc  of  £•  6.  the  owner 
is  to  fet  out  his  tithe%  and  if  he  do  not,  he  is  liable  to  the  penalty  . 
of  the  ftatute.     Fieem.  Rep.  335^   pL  416.  Mich.  1698.  in 
Scacc.  Anon, 

10.  Of  common  right  tithe  milk  is  pavable  at  the  parfonage  or 
vicaragc-houfe;  per  Cur.  Lord  Rap[i..Rep.  129.  Alich.  8  W*  3, 
in  cafe  of  Scoles  v.  Lowther. 

11.  By  the  law  tithes  of  milk  in  kind  ought  to  be  carried  by  the  ^  panft-  * 
proprietor  either  to  the  parfonage- boufcy  or  to  the  chursh-porcb.  ^^^HiJ^^jr^ 
Arg.  and*  prohibition  denied.  Carth.  462.  Mich.  lO  W.  3.  todo^cJ* 
fi.  R*  in  cafe  of  Hill  v.  Vaux*  •«»  ">^» 

imt  atfyfet 
them  out ;  and  tjiat  therefore  if  this  had  been  in  the  modus  it  wOuld  have  made  it  a  food  caie,  ac 
th|t  the  cafe  of  Don  asm>  £nc  leton  was  a  mrt  tfdtabU  decrUf  guided  by  the  caftom  of  oeigb* 
kouhpg  parifliefi;  per  Holt,  i^  Mod.  ac6.  5.  C.         . 

12*  A  fuggeSion  for  a  prohibition  was,  that  there  was  a  modus  •  . 

time  out  of  mind  as  to  tithe  of  hops^xhTX  if  the  parfon  fendafer^ 
vant  to  pull  part  ofthem^  he  fliould  have  the  tithe  of  them.  It  was 
objeffced^  that  the  cuftom  was  void  for  uncertainty  of  how  much 
ought  to  be  pulled  ;  and  that  by  law  the  parfon  ought  to  have  tho 
tithe  in  the  iame  manner  without  fuch  pains ;  and  the  court  were 
of  this  opinion,  and  a  prohibition  denied.  Lord  Raym.  Rep,  504« 
Mich.  1 1  W.  3.  Stedman  v  Lye. 

13.  Tithes  rfhay  muft  be  kt  out  in  grafs*cocks*  9  Mod.  117. 
Mic^.  1 1  Geo.  in  Cane.  Smithfon  v.  Dodfon. 


(Z)     For  what  TYiing for  a  Collateral  RefpeSf.    ; 

[  I.  T  F  a  man  buys  woods  tithable^  and  :bums  than  in  his  boufe^ 
^  and  ihall  not  pay  tithes  for  thero>  as  well  refolved*    P.  :24 
Ja.  in  Banco,  between  parfon  Ellis  and  Di:ake.  ] 

*    [2.  No  tithes  ihall  be  paid  of  wo^  cut  and  employed  for  inclo^  Mod.  6^3. 
Jitre  in  his  bujbandry.     Tr.  38  El.  B.  R.  between  parfon  Rato  and*  f^^l^^' 
Patterfon,  admitted,  Tr,   10  Car.   B.  R.  between  Brown  and^. Eiiz. bIr. 
Nixon,  per  Curiam.  ]  ^  in  the  par- 

'  '         "  fon  of  Mil- 

dtenhairs  cafe.  S.  P.  per  Cur.— — S.  C.  cited  Saund.  T4IW  -Nfo.  917.  pi.  ijdfl..  Pafch.  14 

Jac.  B.  R,  [Lane's  cafe.  S.  P.— ~Mar.  79.  p!.  128.  per  tot.  Cui".  Pafch.  17; Car.  C.  B,  in  cafe  of 
"^'^edon  v«  Haideu.-^— But  oclierwife  if  it  be  employ e4  in  the  ^clollng  anetlicr's  yro,  though 

•   "*  tho 


♦  ^7  DiOltftf,  [or  tithes  J 

-Hm  feme  ^rfon  hat  the  tithes  thereof;  and  a  pceicnptJoa  to  he  dilScltniieAia  fod^  clfe  wn  il* 
judged  ill. '%  Satuad.  141.  HilL  19  and  %o  Car.  u  Crnuther  v.  CoUins. 

•  Where  one  cot  down  vfooJ  to  make  hedges,  and  «/W  tic  greater  part  therwf  in  heJfgug,  ypt  tm 
the  reft  whiqh  was  cut  down  for  that  purpoie  no  tithes  flioU  be  paid;  cited  by  Femier.  Cio.  $• 
^99.  in  pL  19.  Mich.  38  and  39  Eliz.  td  have  bfea  adjudged  in  £.  R. 

Ho  tithes  ihall  be  paid  of  vmd  under  %o  yearigm^tb  imfbytdU  bedgt-foUi  for  AieUoraCsiif  t6» 
coppices.    Mo.  917*  pi.  1304.    Pafch.  14  Jac.  B.  ft.  Lane  s  cafe. 

For  wood.imployed  to  hedge  or  fence  com,  where  the  parfon  bad  tithe-corn,  no  tithe  fhall  h« 
paid ;  and  it  was  (aid  to  be  a  general  rule,  that  no  tithes  (hall  be  paid  for  aay  thing  per  mqJ  eb* 
eimee  fiunf  uhtriorei*    Freem.  Rep.  335.  pi.  41 6.  Midi.  1 69S.  in  Scacci  Adon. 

Mo.  909.  [  3*  For  troom  or  other  fewel  iKttndei  in  the  hmfe  of  Ae  psi«« 

pi.  i279«  rifbioner  no  tithes  are  due.  P.  40  £1.  $•  R<  between  Auftin  and 
s'  p '  «f^     Lucas,  adjudged  per  Ciu-iam.  ] 

folved.— —  Cro.  £.  609.  pi.  15.  S.  C.  and  S.  P.  held  by  all  the  ju{lices.**-»Mo.  683.pl.941. 
Fafch.  44  Eliz.  B.  R.  the  S.  P.  Cuftom  in' a  parifli  to  pay  no  titlies  of  kpfnngi  or  vftodfarjSrtg 
lee  is  a  good  euftom ;  per  tot.  Cur,  Mar.  79.  pi.  128.  Fafch.  17  Car.  ,C.  B.  Weeden  v.  Harden. 

fFooH  burnt  in  the  hwfe  is  exentpt  from  the  payment  of  tithes,  but  that  is  only  fo  long  as  it » 
burnt  in  the  houfe.    Lord  Rayro.  Rep.  129.  Mich.  8  W.  3.  in  cafe  of  Scoles  v.  Lowther* 

See  (C)  pi;       [  4.  No  tithes  (ball  be  paid  de  jure  *for  pigioHS  which  zxeAent 

AoiM^tbci^  '^  ^  houfe^  for  this  is  for  the  prefervation  of  tiiofc  which  labour 

in  other  things  of  which  the  parfon  hath  tithes.     M.   14  Ja* 

B.  between  Whatley  and  Hanberrye,  refolved,  and  a  prohibitioQ 

granted*  J 

[  5.  But  he  fhall  pay  tithes  for  fuch  pigeons  at  befeHs^  as  it  wm 
agreed  in  the  cafe  of  W hatley.  1 

[  6.  If  a  man  keeps  a  &mify,  and  hath  pigeon-boles  ahut  bis 

bou/ej  and  there   keeps  zny  pigeons  and   the  young  pigeons  tbere 

4    —^^^  encreafej  and  he  kills  and  fpends  them  in  his  houfe^  he  fhall  not  pay 

•  FoL  645.  any  tithes  for  them  (*)  Hill.  13  Car.  B.  a  prohibition  granted!, 

'^     ^  '^   *  and  fpr  a  confidtation  pleaded  by  the  parfon  that  he  Ibid  them 

between  Vincent  and  Tutt.  ] 

C  7.  If  a  man  cut%  dawn  grafs^  and  before  he  makes  it  into  hay, 
being  only  put  into  fwathes  he  carries  it  aivay  and  gives  it  to  big 
plowrcattle  for  their  neceffary  fuflqnance,  not  having  fu0icient  for 
their  fuftenance  otherways,  no  tithes  fhall  be  paid  thereof.  Mich* 
igi  Car.  B«  R.  between  Crawley  and  Wells,  per  Curiam}  and  a 
^ohibition  granted,  this  being  an  Hertforofliire  cafe.  } 

[  8.  [^Sc"]  If  a  man  cuts  down  ivood^  and  bums  it  to  make  brki 

for  the  reparation  of  bis  boufe  %vithin  the  parijh^  for  the  habitatioa 

of  himfidf  and  his  fomily^  no  tithes  fhall  be  paid  thereof,  inafmuch 

as  the  parfon  hath  the  benefit  of  the  labour  of  his  family.  Tr.  10 

Can  B.  R.  between  Nixon  and  Browne,  per  Curiam..] 

[  9.  Sq  if  ^  man  cuts  wood  and  burn^  it  to  make  brick  fir  tbt 
mlargement  of  bis  boufe  within  the  jparijhfor  tbt  mceffary  baUta^ 
^    iion  of  his  family^  no  tithes  fhall  be  paid  for  it.    Tr,  10  Car. 
B.  Rf  between  Nixon  and  Browne,  per  Curiam  screed. } 

[  10.  But  if  a  man  cuts  wood  and  burns  it  to  make  brickayir 
tbr  enlarrement  of  his  houfe  within  the  parifh^  nmrt  than  is  nec^ 
faery  fvr  bisfamihy  as  for  his  pleafure  ioA  delight,  he  fliftU  paf 
tithes  Jor  it.  Tr.  10  Car.  B.  R.  between  Nixon  and  Browne^ 
per  Curiam  adjudged)  and  a  confultation  granted  accoidingl^,, 
where  diie  plaintiff  in  a  prohibition  had  affirmed  that  he  bumt  it 
f9t  the  reparatita  a^d  thio  enlargement  of  his  houfe  gnefallyt 
a  widiout 
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without  faying  that  it  was  for  the  ncceflary  haUtation  of  his 
family,  for  they  faid,  that  by  this  furmife  he  xnight  make  a  caflle^ 
and  yet  fhould  pay  no  tithes.  ] 

[11.  For  the  ordinary  rakings  not  voluntarily  fcattend  no  tithes  ♦RoB* 

ihaJI  be  paid,  beca\ife  for  thofe  no  tithes  were  due  by  the  levitical  pL^-.^lfc, 

law,  and  becaufe  they  are  but  a  fcatteriiig  of  the  grain,  of  which  a  pn^ibU 

he  paid  tithes  before.     Tr.  3  Ja.  B.  R.  r.  14.  Ja.  B.  R.  between  ^^^  ^as 

*  Pit  11  and  Harris  a  prohibition  granted,    P.  7  Ja.  B.  per  Curiam.  ?^^ 

Hill.  8  Car.  B.  R.  between  Saunders  and  Paramour,  per  Curiam  243.  Foflb 

a  prohibition  granted.     My  reports  11  Ja.  14  Ja.  between  v-  Park«-. 

Mich.  14  Ja.  B.  R.  between  +  Joyfe  and  Parker^  agreed  ^y^nSli^* 

Curia.    HiU.  ii  Ja«  Peck  and  Harris,  a  prohibition  being  graiijted  tonj. 

before  this.  ]  obiur.— — 

"■  S.  P.  a. 

greed.  Cro  E.  475.  d1.  3.  Trin.  3S  Eliz.  B.  R.  in  cafe  of  Sheriugton  t.  Fiettwood.  ■  Mou 
9io.'pU- 1180.  cites  S.  P.  adjudgcU  in  Nichols's  cafe  -S.  C.  &  S.  P.  cited  Cro.  £.  660.  pi.  7^ 

as  adjudged.— —Vitt.  Rep.  31.  Pafch.  3  Car.  C.  B.  the  fuggeftion  ought  to  be,  tljiat  he  libelled 
for  rnkings  after  the  corn  was  got  in,  5cc.  iavoluntahly  rcatcercd ;  and  upon  fuch  fuggeftioiia  pro- 
hibition will  be  granted.    Cicil  v.  Scot. 

Tithes  ftiaU  be  paid  of  rakingi  of  corny  begtufie  the  tenth  cock  or  (beaf  is  ne  fatisfaetion  for  mor« 
than  the  grain  whereof  it  is  the  tenth,  and  cherefore  it  is  not  Ihe  tithes  of  the  rakings.  Mo.  178. 
p^43V  Trin.  31  Eli?.  C.  B.  Berd  v.  Ad^ms.  -Sav.  too.  iqi.  pi.  iSo.  S.  C.  held  accordingly. 

■  I  Cro.  E.  446.  pi.  10.  Mien.  37  &  1%  Eliz.  C.  B.'  cites  it  as  adjudged  in  Sir  Cii\.  Mo  Ri- 
fe on's  Cas  ly  that  where  one  prcfcribed  to  pay  the  teutU  part  of  corn  in  the  flioaf  Cor  the  tithei  of 
9IL  which  is  in  fheaf  and  of  all  which  is  raked^  ti)  be  a  void  prefcription  ;  becaufe  he  is  to  paf 
tithes  of  both  of  them ;  befides  it  is  unreafonable,  for  then  he  may  put  the  iefifer  part  in  lhnfs» 
mnd  leave  the  greater  part  to  be  raked. 

Tithes  (hall  not  be  paid  of  rakings  unleO  they  zrtfoul  rakinp ;  citod  by  Pophasn  to  have  been 
adjudged.  CrQ.  £•  475.  pi.  3.  Trin.  38  Eliz.  3.  R.  ■  .  ■■  .Cro.  £.  363.  S.  P.  Arg.  cited  to  have 
been  ruled,  and  the  court  agreed  to  the  cafe  of  rakings ;  for  that  Is  as  good  corn  as  any  other* 

■  Cro.  £.  703.  pi.  21.  Mich.  41  ft  41  Eliz.  B.  R.  Green  v.  Hun.  a  pfefcription  was  al- 
ledged  to  make  barley  into  cocks,  and  to  pay  the  loth  cock  in  fatisfa6lion  of  the  tithes  of  the 
bariejr  and  of  the  rakings  mimi  voiu/oarU  dif^Jed,  It  was  demurred  to  becaufe  it  was  not  aureiTed 
that  the  rakings  were  minus  volvmtarie  difperfed;  and  movedi  that  iu  31  Eliz.  it  was  ruled  in 
C.  B.  in  one  Adams's  Case,  tlrnt  a  prefcription  to  pay  the  tenth  cock  generally  in  faiisfac^ioa 
of  all  rakings  was  not  good;  for  he  might  leav^  the  greater  part  of  the  com  in  rakings.  But  the 
court  held  the  prefcription  good,  and  tha:  tliere  needed  no  averment  bat  that  ought  to  come  on 
the  other  fide  if  he  would.  Mo.  278.  pi.  4^3*  cites  it  as  adjudged  Mich.  41  &  42  Eliz* 
B.  R.  Green  V.  Kc  s,  that  by  the  cuftom  of  the  realm  tithes  Ihall  not  be  paid  for  rakings.  1  ■■ 

S.  C.  cited  as  adjudged  Mo.  910.  in  pi-  1280. 

For  rakings  of  corn  no  tithe  is  payable,  if  they  were  involuntary}  but  if  there  was  any  fraud 
in  leaving  more  than  was  neceflary,  then  titl^  (hould  be  paid.  Freero.  Rep.  335.  pi.  416.  Mich. 
1698.  in  Scacc.  Anon.   ■  S.  P.  by  Twifdem    Mod.  laz.  pi.  24.  Fafch.  a6  Car.  z.  B.  R^ 

Anon. 

[12.  But  for  rakingf  voluntarily  fcattered^  and  upon  a  collufan^  *  RoW- 

tithes  fliall  be  paid.     My  reports  1 1  Ja.  Mich.  14  B.  R.  between  ^'^^^^^ 

Joife  and  Parker,  agreed  per  Croke,  Houghton,  and  Doderidge.  ri$.S.% 
H.  14  Ja.  B.  R.  *  Peck  and- Harris,  per  Curiam  adjudged.    Mich. 
3  Ja.  B.  R.  per  Popham.    P«  7  Ja.  B.  per  Curiam.  ] 

[13.  Where  tUt^  trotibition  iS;of  tithes  of  rakings^  i^'tjuggiflion  RolURep. 

mtght  to  hty  that  tray  voire  minus  voluntarie  fparfay  otnerwife  it  p^^'^i^^* 

is  not  good,  for  it  is  not  fufficient  to  lay  they  were  lapiae,  &  riss!aa^* 

diffipats  in  coUedioae.    HilL  14  Ja.  B.  K.  Peck  and  Harris>  ad-»  prohibuioti 

judged,  fcilicet  a  confultation  granted.  ]  ^  K"*^?- 

vras  fald  the  party  carried  it  into  bis  hdfn  \  and  a  prohibitioa  w^s  graneedt  and  Coke  Ch.  T.  faid,  that 
the  prohibition  being  granted,  let  the  party  now  plead  it,  if  he  would  have  a  confultation.  >  .^^ 
Wheilier  voluntarily  fcatt^red  or  not  is  no  caufe  of  prohibition  but  of  appeal ;  for  this  is  withia 
the  conufance ;  but  if  they  agree  theipto.be  rakings  and  involuntarily  fcattered  and  yet  adjudge 
payment  a  prohibition  lies,  it  being  cootirary  co  our  law.  3  Keb.  284.pt.  6«  Pafch.  26  Car.  2.  B.  R. 
peters  v.  prideaux* 

[14.  If 


^8g^i  jDifmest,  [or  *f ithcsj 

Cto,J.  575.  f  14*  tf  a  man  ^^^^r;  his  flicep  about  their  necfs  i9freferve  foerA 
576.  pi.  3.  from  virmin^  and  not  for  the  benefit  of  the  wool,  the  parfbn  fliall 
j/cjoL    not  have  tithe  for  this.  ]    . 

>•  Parker.  S.  P.  3  Bulft.  242,  243.  Fofle  v.  Parker.  S.  C  the  fuggeftion  appearinj;  to  be^ 

that  for  this  they  ufed  Co  wind  up  the  other  fteeces  at  their  ov^n  charge,  a  |>rohlbitioa  was 
granted. 

3BUUI.  [  i|«  But  otherv^ays  //"hcfliear  them  krgely  hy  coy  in  for  fb^ 

s42»  S43.     benefit  of  the  wooh    Mich.  14  Ja.  B«  R.  between  Joife  and  rarker. 

Parker.         P^^  i-uriam.  ] 

'S.  C.  &  S«  p.  by  Doderidge  and  Crooke  adtnitted^  •        « 

J  ?Bq  1       [  1 6,  ^^  if  he  ihear  them  dbout  their  necks  wlthottt  frdud  but  tws 
weeks  before  Aftch.  and  two  weeks  after  Mich,  to  prejerve  them  and 
their  fleeces  ftrom  the  brambles^  no  tithes  (hall  be  paid  for  them^ 
for  it  appears  that  he  does  not  (hear  them  for  the  benefit  of  the 
wool,  this  being  done  at  this  time  before  the  fleeces  are  increafed 
after  the  (hearing  of  th^ir  whole  bodies*     Mich.  14  Ja.  betweea 
Joife  and  Parker^  agreed  per  Curiam,  praeter  Mountague)  who 
doubted.  ] 
%^l  -'-  ^.       [17.  If  a'parifliioner  cuts  his  dirty  locks  from  his  fheepy  for  their 
fc  ^°1'  ^^' »  better  prefervation  from  the  vermin  before  the  time  of  Jheering^2inA 
'         does  this  without  fraud,  no  tithes  fhall  be  paid  of  thefe.     P.  14 
Car.  B.  R.  between  Dent  and  Salvia  per  Curiam,  and  a  prohibit 
tion  granted  accordingly.     Mich.  14  Car.  B.  R.  between  Wil- 
liams and  Wilcox  a  prohibition  granted ;  but  there  was  a  confider- 
ation  furmifed,  fcilicet,  that  he  wound  up  the  tenth  fleece  for  the 
parfon.  j 
titt.  Rep.         [  18.  If  a  man  kills  Jheep^  yet  he  JhaU  pay  tithe  of  the  wool  thaC 
31.  Pafch.     comes  ofi^them,  but  not  for  thejkins.     P.  14  Car.  B,  R.  between 

Ciciu.^*  ^'  ^^^^  ^^  S^vi">  P^^  Curiam.  ] 

Scott,  a  prohifaicion  was  granted  to  libel  for  wool  pilled  from  flieep  killed  for  the  boufe  or 
dead,  Stc 

4 

CraC.393.  [19.  No  tithes  fhall  be  paid  of  the  hay  that  grows  utm  thi 
pi.  4.  headlands  where  the  horfes  and  plough  tum^^  when  the  land  id 

T^umiaii.  P^o"g''^>  if 'there  be  alleged  a  cu^om  not  to  pay  it^  and  it  be  alfo 
S.  c.  &  '  averred  that  the  head-land  is  but  Jufficient  to  turn  the  plough.  Hilf. 
s.  P.  and  10.  Car.  B.  R.  between  Mead  and  Thurland>  per  Cltriam,  a  pro* 
Uwrra^nt.  i^il^iti^n  granted.  P.  15  Car.  between  Birdc  and  White,  a  prohibi- 
eT-lf— '  tion  granted  per  Curiam  with  the  iaid  averment,  that  the  head- 
Jo.  357.  s.  land  was  not  greater  thanivhat  was  fuflkient  to  tura  the  plough 
^l^loi  ^'  ^P^"  ^"  ploughing  the^land.  } 

appear,  ■  ■  ■  ■  a  Le.  70.  pi.  93.  UiU.  29  Eliz.  C.  B.  agrreed  that  it  \%  a  feafmiable  prelcripcioQ 
that  the  party  (hall  have  the  hay  upon  the  head-lands  in  recompence  of  Che  reaping,  binding  aii4 
ihocking,  and  the  hay  there  is  but  of  little  value.  Lane  16.  Hill.  4  Ja)^  in  Scacc  Anon. 

S.  P.  a  prohibifioo  lies  but  foone  h«ld  that  he  ought  to  fuggdft  that  they  are  bat  finall  bead-lands 
and  thai:  there  &s  a  cultom  of  diTcbarge  in  confideration  that  he  paid  tithes  in  kbd  of  meadows.   . 

Litt.  Rep.  13  Hill.  2  Car.  C.  B.  Richardfon  cited  S.  P.  to  have  been  agreed  by  Hatton 

and  Yelverton  only  in  court  that  prohibition  ihould  be  granted ;  for  the  defendant  is  difcharged" 
of  ^y the  in  this  cafe  for  neceffity  1  becaofe  it  is  left  for  the  turning  of  the  plough  and  is  parcel  of 
the 'plough  land,  whereof  the  parfon  hath  the  tithe  of  corn  and  the  farmer  cannot  pIoQgb  his  ]an(^ 
without  leaving  it  and  fays  that  this  is  the  reifon  of  ihe  cafe  %%  £•  4.  8. 

3ee  (P.  a)  pi.  zo^  S.  C. 
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^0.  A  prohibition  was  prayed  to  a  fuit  for  tithes  of  hcis  of 
tt'ooi,  fuggefting  that  he  paid  the  loth  fleece  of  wool  in  fatisiadion 
of  all  locks  and  tithes  due  for  wooL  The  court  held  the  fub- 
ilance  of  the  prefcription  good  enough,  but  the  fuggejfion  not  being 
(%vhat  thiy  had  ufuaUy  paidj  &c.)  which  is  ifTuable,  it  was  taSX, 
good  i  and  therefore  a  confultation  awarded.  Cro.  £•  363.  pL  26* 
Mich.  36  &  37  Eliz.  C.  B,  Jefop  v.  Payne# 

7:u  Tithe'i  fliall  be  paid  for  Jheep  detaftund  oH  turnips^  though  ^ofot 
tithe  wool  was  before  paid  of  them.    It  was  ftrongly  infifted,  that  ^^J"^ 
it  a  double  tithing)  but  the  court  agreed^  that  it  was  a  new  in^  otb^i^d 
creafe^  and  decreed  that  defendant  (hould  go  to  an  account     G.  fromfieaU^ 
Equ.  R.  231.  Pafch.  12  Geo.  in  Scacc.  CcHeman  v.  Barker*  S^^ecT'** 

accordingly,  and  the  decree  aflirnied  on  a  rehearing.    G.  Equ.  R.  231.  cites  i  W.  2c  M.  iXimmer 
Y.  ^Vingiield. 

22.  A  prohibition  was  granted  to  a  libel  for  tithed  of  otd  rotten  f  roo  1 
trees  cut  for  fuel,  and  alfo  for  tithes  of  loppings  of  trees,  which 
loppings  were  not  of  twenty  years  growth.    2  Roll*  Rep*  495* 
Hill.  22  Tac.  B.  R.  Scott  v.  Eyre. 

2^.  Of  wool  of  rotten  Jheepy  no  prohibition,  though  alleged,  that 
he  mall  have  tithe  wool  for  the  fame  thing  again  at  fheering  time* 
Lat.  254.  Mich.  ^  Car.  Anon. 

24.  If  a  parifluoner  fells  (beep,  the  parfon  (hall  have  allowance 
of  tithes  of  them  e^er  tbejbearing\  per  Jones.  LaL  254,  Mich.  J 
Car.  Anon. 

25.  Prohibition  was  mnted  to  ftay  a  fuit  for  tithe  of  wood  up*  Hetl.  8S. 
on  furmife  that  the  wooa9f2sfpent  in  his  houfe  for  firings  and  (hews  s.  c.  Sed 
that  die  cuftom  in  tiie  fame  pari(h  is,  that  the  owners  of  any  to  to^"^ 
houfe  and  land  in  the  faid  pari(h  who  pay  tithes  to  the  parfon,  precedents. 
ought  not  to  pay  tithes  of  wood  fpent  for  fewel  in  their  houfes ;  and  —ibid. 
ifTue  being  upon  this  cuftom;  it  was  found  for  the  defendant  and   "^|  ^^^* 
moved  in  arreft  of  judgment,  that  although  it  be  found  that  there  no  refoi*. 
is  no  fuch  cuftom,  yet  he  ousht  not  to  pay  tithes  for  wood  fpeat  in  tion.  ■    ■■< 
his  houfe,  nor  for  fencing  Jtuff  for  hedges^  but  per  Wem  terras  ^"^^^^'^^^^ 
ought  to  be  difcharged  of  them ;  but  the  court  refolvea  that  it  is  fuitition 
not  de  jure  per  legem  terra  that  any  be  difcharged  of  them;  for  it  is  was  grant- 
ufual  in  prohibitions  to  allege  cuftoms,  as  for  hearth-penny,  or  of'^^^^fto^ 
bv  reafon  of  other  lands  whereof  he  pays  tithes,  that  he  is  dif*  alleged  and 
charged  of  that  tithe,  but  not  to  allege,  that  per  legem  terrae  he  is  found  for 
difcharged,  and  the  plaifltiff  here  having  aljieged  a  cuftom,  and  [|^*  P**'^^ » 
bein^  found  againft  him,  it  was  adjudged  for  the  defendant,  that  Croo^  and 
coniulution  (hould  be  granted.     Cror  C.  113.  pK  5.  Trin.  4  Car*  YeWerton 
C.  B.  Norton  v.  Fcrmor.  there  are 

divers  pre- 
cedents where  in  that  cafe  a  prohibition  was  granted  withobt  ;illeging  a  cuftom.  Ljtt.  Rep. 
>5'r  15^* .  Norton's  cafe  S.  C,  adjomatur.— — — Whether  tithes  ihall  be  paid  for  fuel  fpem  ia 
the  houfe,  where  is  no  cuHomi  ihcy  faid  they  (hould  not  determine,  it  being  no  point  in  this  cafe^ 
and  there  being  opinions  both  ways,  i  Cro.  113.  was  cited  at  the  bar  that  fuch  fuel  (haU  not  be 
^charged  without  a  cuftom.    Freem.  Rep.  335.  pi.  416.  Micb.  1698  in  Scacc.  Anon. 

a6.  A  libel  was  for  feeding  cattle  upon  the  ground,  to  which 
Ac  defendant  anfweredf,  d»t  they  were  ancient  milch  beajis^  and- 
Were  growing  old  and  dry^  and  that^  a  month  they  depafiured  with 
Hher  heifers^  and  that  afterwards  they  put  them  into  a  meadow 

Vot.VlU»  Yy  out 
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out  of  which  the  hay  was  carried,  and  after  he  fed  them  with  hajT 
in  the  houfe.  The  court  agreed,  that  tithe  fliouM  jiot  be  paid  for 
the  depafturing  or  the  hay  with  which  they  wei-e  fed  -,  but  zs/br 
the  tinii  they  went  with  the  other  heifers^  Crook  and  Button  held  chat 
tithes  Jhouid  he  paid  for  them.  Het.  lOO.  Trin.  4  Car.  C.  B« 
Anon. 

27.  A.  has  a  houfe  and  lands  in  the  parifly  of  B»  and  other  lands 
in  the  parijh  of  CL  milk  arifing  in  the  pariih  of  C  fhaU  pay  tithes - 
•  Aougn  /pent  in  the  houfe  at  B.    Ld.  Raym.  Rep.  129.  Mich.  8 

W.  3.  Scoles  V.  Lowther. 

20.  If  a  man  has  arable  land  without  a  houfe^  he  is  not  intided 
to  be  difchareed  of  die  tithes  of  the  nulk  which  maintains  the  fer- 
vants,  who  pfow  the  land,  as  he  is  if  be  has  a  houfe  in  die  pariih 
where  the  railk  is  fpent.  Ld.  Raym.  Rep.  129.  Mich.  8  W.  3. 
in  cafe  of  Scoles  v.  Lowther. 

20.  Where  a  man  has  wood  in  one  parijb  and  arable  lands  in 
another^  if  he  makes  ufe  of  this  wood  in  making  fences  for  bis 
arable  land^  yet  he  {ball  pay  tidies  to  die  parfon  where  the  wood 
grows.  But  it  had  been  otherwife  if  it  had  been  in  the  fame 
pariih;  per  Cur.  Ld.  Ra]^.  Rep.  130.  Mich.  8  W.  3.  in  cafe  of 
Scoles  V.  Lowther. 
r  rpl  1  30.  So  where  the  wood  grows  in  one  pariih  and  is  fpent  in  the 
owner's'  houfe  in  another  parijh i  per  Cur.  Ld.  Raym.  Rep.  i^O. 
Mich.  8  W.  3.  in  cafe  of  Scoles  v.  Lowther. 

31.  Bill  for  a  difcovery  of  tithe  of  furze  and  pa}inent  diereof. 
Defendant  by  anfwer  infiils  xh2X  furze  fpent  upon  thetrendjfes  is  not 
titheable,  and  likewife  infiils  that  underwood  and  furze  generally 
is  not  t;itheable  in  that  pariih,  &c.  PlainrifF  admits  that  no  ddies 
is  due  for  underWbod  or  furze  fpent  upon  the  premifles,  but  iniifts 
upon  ddie  offurxe  made  into  faggots  and  fold  by  defendant,  cites 
Moor  909,  chat  underwood  or  furze  fpent  for  firing  or  fencing  of 
the  premifles  is  not  titheable,  but  underwood  or  furze  fold  is 
dtheable.  In  .the  proofs  of  the  caafe  there  was  fome  evidence  of 
I  d.  per  ann.  paid  called  fmoak-money  in  lieu  of  dthes  or  furze, 
but  that  ndt  being  infiiled  on  by  the  anfwer,  but  a  general  non 
decimando  for  underwood  and  furze,  decreed  defendant  to  account 
for  tithes  of  furze  made  into  faggots  and  fold,  but  not  for  furze 
burnt  or  ufed  upon  the  premifTes.  Defendant  to  pay  cofts.  Per 
Harcourt  C.  JVIS.  Rep.  Mich.  12  Ann.  in  Cane.  Roife  v. 
Harding, 


(A.  a)     Wages.     [PI.  i.] 
[And  Feedings  and  Agiftmcnts  of  Cattle.] 

I  u    OERVANTS  of  the  plough  ihall  not  pay  any  tidie  of 
^  their  wa^es ;  as  was  refolved,  P.  14  Jac«  in  Banco,  be- 
tween ParfcA  Ois  and  Drake  in  Devon,  and  a  prohibidon 

granted 


DirmeiBt,  [or  Tithes.]  <;9l 

granted  accordingly,  although  the  libel  was  but  for  the  tithe  of  a 
third  part  of  their  wages,  leaving  the  reft  free;  for  it  was  faid,  that 
by  the  iame  reafon  that  the  beaits  of  the  plough  fhall  be  free  of 
tithes,  the  fervants  who  follow  the  plough  (hall  to  alfo.  ] 

[  2.  No  tithes  (hall  be  paid  for  the  feeding  which  is  eaten  by  2  Brownl. 
the  oxen  rf  the  plough  and  the  cattle  of  the  paiL     Mich.  9  Ja.  B,  ^'^'^J 
between  Backfter  and  Hope,  per  Curiam.  ]  that  the  * 

preCcripcion  was  good. S.C,  cited  Roll,  Rep.  38.  that  a  confiiUation  was  prayed  arftcr  a  prohi- 

bhioii,  but  not  granted.  ■  .Hetl.  100.  Trin.  4  Car.  C.  B.  Anon.  S.P.— -But  if  they  art 
4tftcruMrdt  futtui  for  falc  tithes  are  payable  for  their  herbage.  Parliament  cafiss  193.  Paftmond 
T.  Sands  cited  G.  Equ.  R«  231.  in  cafe  of  Coleman  v.  Barker.— *>Mar.  5$.  pL  87.  Mich.  15  Car* 
Anon.  S.  P.  and  Barklcy  J.  only  in  court  granted  a  prohibition.  Of  common  right  no 

tithes  are  due  for  cattle  bred  for  the  plough  or  pail  to  be  ufed  in  the^fame  parilh)  but  if  they  belong 
to  another  parilh,  tithes  are  due  for  themy  and  of  that  opinion  were  the  whole  court.  Uardr^ 
184.  Pafch.  13  Car.  2.  in  Scacc. 

[  3.  No  tithes  fliall  be   paid  for  horfes  of  the  plough^  for  the  No  tithes 
paHbn   hath   the   benefit  of  their   labour  in  his   tithes  of    the  ^^^l^for 
grain*    Tr*  15  Ja.  B.  between  Bell   and  Tarde,  a  prohibition  fadcUe 

eranted.  1  hor  cs  or 

^  ..  -^  their  her- 

b.»ge;  but  for  cait-horfes'  to  till  the  ground,  allowance  is  to  he  made  for  their  herbage,  becaufe 
a  pront  comes  in  by  them,  but  not  by  faddle-horfes.  Per  tot.  Cur.  Bulft-  171.  Trin.  9  Jac* 

Pothill  V.  May. S.  P.  as  to  fadJle-horfcs,  cited  by  Richardfon,  that  a  prohibition  was  granted. 

Het.  94.  Pafch.  4  Car.  C.  B. 

[4.  Tithes  are  not  due  for  young  cattle  which  a  man  rears  for  Cro.J.575.' 
hts  plough^  for  they  are  for  the  manuring  of  the  land,  of  which  the  P^^*  l^J/^ 
parfon  fhall  have  the  tithe.  M.  14  Ja.  B.     Watley  and  Hanberry  ]oJce  r. 
t  refolved,  and  a  prohibition  granted.     M.  14  Ja.  B.  R.  between  Parker 
*  Joife  and   Paiker,  refolved,   and  a   prohibition  granted.  M.  14  |"p'^^ 
Ja.  B.  R.  between  Dr.   Befte  and   Williams;  and  prohibition  cordingfy, 
granted.    H.   14  Ja.  B.R.  between  Kneebon  and  Woodrett,  a  pcrCur. 
confultation  was  denied,  a  prohibition  being  granted  before.  Tr,  ~"3  Buift- 
j2  Ja.  B.  R.  between  Mafcal  and  Price,  per  Curiam.]  vfparfeer. 

S.  C.  but  S.  P.  does  not  appear. 

•  Roll.  Rep.  38.  pi.  2.  and  62.  pi.  7.  S.  C.  &  S.  P.  admitted  per  Cur. 2  Bulft.  X39.  S.  C.  & 

S.  P.  by  Coke  Ch.  J.  to  which  the  whole  court  agreed,  unlefs  it  be  averred  that  they  were  bf 
him  fatted  and  fold  away— Cro.  E.  702.  pi.  11.  S.  P.  adjudged ;  becaufe  they  are  for  the  publick 
weal,  and  the  parfon  is  to  have  benefit  of  them  in  another  kind.  Green  v.  Hun.— Mo.  910. 
pi.   1280.  cites  S.  C.  &S.  P.  adjudged  Mich.   4T&42    Eliz.    B.  R.  Of  common    right 

tithes  are  not  due  for  cattle  bred  for  the  plough  or  the  pail  to  be  ufed  in  the  fame  paiilh,  but  if 
they  belong  to  another  parilh  tirhcs  are  due  for  tliem ;  per  tot.  Cur.  Hardr.  184.  pi.  9.  Pafch.  13 
Car.  2 .  in  Scacc.  in  the  cafe  of  Holbeech  v.  Whadcocke.  +  f  f  n  ^  1 

[5.  No  tithes  are  due  for  young  cattle  that  a  man  rears  for  his 
dairy.  Mich.  14 Ja.  B.R.  a  prohibition  granted  between  Joyfc 
and  Parker.  H.  14  Ja.  B.  R.  Kneebon  and  Woodrett;  a  con- 
fultation was  denied,  a  prohibition  being  granted  before.] 

[6.  If  a  man,  according  to  the  cuftom  of  the  country^  fows  land 
to  feed  his  horfes  for  tillage^  and  hath  ufed  to  fuffer  his  horfes  to  be 
fed  upon  the  latid  without  anjfowing  thereof  the  parfon  (hall  not 
nave  any  tithes  thereof,  jfor  ibis  is  no  more  than  pajture  for  the 
Jiorfcs.  M,  3.  Ja.  B.  R.  Per  Tov^rfe  iaid,  that  it  was  one  Same's  cafe 
of  EiTex  adjudged.] 

y  y  2  [?•  -*»4 


$9i  JDjifmeiBt,  [or  Tithes  J 

{7.  j/nJ  in  tbefe  cafes  in  the  prohibition)  he  nod  wdfrifirihi  If 

be  difchargid  of  tithes  for  them,  pecaufe  thev  are  difcharged  by  the 

law,  H.  14  Ja.  B.  R.  Kneebon  and  Wooorett,  per  Nlountague 

*  ,—  and  Doderidgej  but  Haughtoi)  fcemed  e  coi^tra,  becaufe    their 

•  Foi.  647.  labour  {*)  is  a  manner  of  a  modus  for  their  tithes;  but  Clindi  and 

\m^  i'l^-  III  Clerk  laid,  that  of  late  time  they  have  not  ufed  to  prefcribe ;  bi|t 

anciently  the  ufe  was  to  prejcrihe.] 
Cro.  E.  [8.  Jf  a  man  buys  cattle^  and  feeds  them,  and  fells  them^  he  fhaQ 

475*  476^  pay  tithes  of  them.  Tr.  38  £1^  B.  R.  between  Sherington  ami 
&*S?P.    '    jf  leetwood,  per  Curiam.] 

held,  per  toC.  Cur.  Gouldfl).  147.  pi.  66.  S.C.  &  S.  P.  per  Popham."         Mo.   909.  pL 

1278*  S.  C,  <c  S.  P.  refolved. 

Cro.  E.  [q.  But  if  a  man  buys  cattle  and  feeds  them,  and  fpends  them  in 

S^c.and'  *"  ^^"A  ^^  ^^'^  not  pay  any  tithe  for  them.  Tr.  38  El.  B.  R, 
s*P*  between  Sherrington  and  Fleetwood,  per  Curiam.]' 

a^eed  per  tot  Cnr.  ■  Goul^sb.  147.  pi.  ^6.  S.  P.  per  Popham  in  S.  C.'^— Mo.  909.  pi.  X27S. 
S.  C.  and  S.  P.  refolved. 

% 

Cro.  c.  [10.  Ifji  mun  feeds  Jheep  in  his  land,  and  after  k^Us  and  eat 

Faly  v.'  *°'  '*^  ^^  ^'^  ^^^fi  within  the  parijhj   he  Ihall  "not  pav  tithes  for 

Long.Lc.  them.    Mich.   7   Car.   B.  R.  betyvecn  Facey  and   Lange,  pef 

•nds.p.  Curiam  upon  a  demurrer,] 

per  Cur.—  ^  ^  tj 

io.  254.  pi.  5-  S.  C.  but  S.  P.  does  notappcar.— — Ibid.  447.  pi.  11.  S.  C.  but  not  S.  P.  j 

.itt.  Rep.  13.  HilJ.  t  Car.  C.  B.  the  S.  P.  cited  by  RicHardfon  as  %reed  accordingly,  and  a  pro- 
liibiUQn  granted. 

[l  J.  If  a  man  gathers  green  peafe  to  eat  in  his  houfc,  no  tithe j 
fhall  be  paid  of  t^em,  and  this  by  the  law  of  the  laiuL  P.  i^ 
Ja.  B.  per  Curiam.] 

[lO.  But  otherwife  it  is  if  he  gathers  them  to  fell  or  feed  bogs 
P.  12  Ja.  B.] 
F  593']       [13-  tf  amaniwy;  hrren  cattle^  as  oxen  pr  fteers,  and  aftcf 

Cro.  c.  f^^^  '*^»  ^^  -^^^  P^y  '''*^^  fi^  ^^^^^  p^flf*^^^  becaufe  they  caq 
437.'  pi.  ao.  render  no  other  tithe;  but  otherwife  it  is  of  barren  Iheep,  fcilicet, 
s.c.  but  wethers^  becaufe  they  will  render  tithe  of  their  wooL  Midu  7 
To'^cattfe.'*'   ^*^:  ^-  ^r  between  Facy  and  Langc,  per  Curiam.] 

^-— Jo.  »5|f.  pi.  5.  and  457.  pi.  11.  S.  C.  but  not  S.  P. 

pro.  J.  [14.  If  a  man  keeps  horfes  that  are  barren  cattle  to  JelL  aii4 

femlnon*  f^^'^  ^^^  accordingly,  he  ftall  pay  tithe  for  them.  Tr.  15  Ja.  B, 
y.  Wijd.      R.  between  Lampkin  and  Wilde,  pef  i^uriam.] 

$.C.  and  5.  P.  admitted  per  Cur.    •  '     " 

[15.  If  a  man  buys  young  cattle^  >n4  rears  zndfelfs  tbem^  he 

Ihall  pay  tithes  for  them.    Tr,  38  El.  B.  R.  tetwecu  Sjheringtoa 

and  Fleetwood,  per  Curiam.] 

ic.  and  [16.  Scl  if  aman  buys  ^attle,  mi fudsznd  fells  tbem^  he  fliaH 

the  notes     pay  tithes  for  them.    Tr.  38  El.  B.  «.•  bet^yeen  Shcringtai  «i4 

f*?^f^  Fleetwood,  per  Curiam.]   ^     *  *'     ' 

f 7?  r»«? 


piOnejf,  [or  Tithes.]  gg^ 

17.  Where  Itafts  bre  in  one  parijh  for  one  ba^  yeafy  and  in 
mnstbit  parijh  during  the  refty  every  parfon  (hall  have  tithes  for 
the  time.    Br.  Difmes,  pi.  i6.  cites  the  regifter. 

1 8.  If  die  parfon  has  tithe  for  the  com  of  the  (ame  land^ 
he  ihall  not  pay  tithe  for  agiftmenU  Br.  Difines^  pi.  18.  cites  the 
regifter. 

19.  Libel  for  tithes  of  milch  cows,  fteerSjOxen,  and  horfes  Cro,E.446. 
-&c.  the  defendant  (ug;gefted  for  s  prohibition,  a  modus  to  pay  id.  Grifmatt  v. 
-every  year  for  a  mdcDCOWy  and  an  half-penny  for  every  other  eoWy  Lewes  S.C. 
eind  the  lite  for  every  marej  in  fatisf action  of  all  cows^  fteerSy  horfes  &  p»r  tot 
and  other  cattUy  but  a  confultation  was  grants  dummodo  non  prefcri^ 
traAetur  of  milch  cows,  of  oxen  for  the  plough,  nor  of  beafts  tion  is  not 
depaftured  for  tiie  profits  of  die  houfe.    Moor  911.  pi.  1282.  fwxitoU 
Mich.  38  &  39  Eliz.  C.  B.  Grclham  V.  Lucap.  o£ol^'^ 

tithe  by  the  payment  of  aoother.  For  he  ought  to  pay  fomcthing  for  the  tithe  of  every  thins 
which  is  due*  And  a  fpecial  confultation  vf2&  afterwards  awarded  dumnaodonoa  agatur  de  decimis 
for  milch  kine^  draught  oxen  or  beafts  agifted  for  provifion  of  his  houfe  ■  %  Inft.  25 1>  fija. 
5«  C.  cited.--     ,S»  ^.  cited  Cro.  £.  pi.  3,— — S.  C.  cited  Mo.  454.  in  pi.  623. 

90.  Tithes  are  payable  for  agiftment,  viz.  for  the  feeding  of  For  beaiH 
4ry  cattle^  which  do  not  ferve  for  the  plow  or  pail,  nor  are  fpent  in  ^f^^j^^^ 
the  family.    Jenk.  281.  pi.  6.  cites  it  as  refolved  by  all  the  judges  ihaii  be 
of  England  in  the  Exchequer  Chamber.  3  Jac,  paid ;  per 

*  tot.  Cur. 

Cj-o.  1.  476.  in  pi.  3.  Trin.  38  Eliz.  B.R.  contra  to  F.  N.  B«  53.  (G)— •Cro.  E.  446.  pK  xo. 
Mich.  37  &  38  Eliz.  C.  B*  in  cafe  of  Gryfman  y.  Lewis  S.  P.  held  per  Cur.  &  F.  N.  B.  53  (G) 
^denied  to  be  law. 

21.  The  dekndsLDt  Jkgge^ed  a  prefcription  to  he  difcharged  tf 
fithes  of  barren  cattle  reared  or  employed  for  the  plow  ^  and  upon  ^ 
demurrer,  to  this  prohibition,  if  was  objeiSted  that  he  had  not 
allegedj  that  the  cattle  for  wbofe  herbage  this  fuit  was  broughty  were 
reared  for  the  pkwy  or  employed  for  that  purpofc,  he  Hkewife  pre- 
fcribed  to  be  dilcharged  of  tithes  of  the  herbage  ef  cattle  fattened  in 
fhe  parijhy  in  confideration  that  all  they  who  had  milch  cows  there 
had  paid  tithes  of  milky  butter,  and  cheefe,  and  nine  cheefes  every 
year  on  a  certain  day,  and  did  not  allege  that  be  bad  any  ndlcb  cpwsy 
for  which  reafbns  a  confultation  was  granted.  Roil.  Rep.  62.  pL 
7.  Mich.  12  Jac.  B.  R.  Mafcall  v.  Price. 

22.  No  tithes  fliall  be  paid  for  the  herbage  of  Jbeepy  becauie  f  594  1 
ihpymfruffuofa  animalia.    Roll.  R.  63.  pi.  7.     Mich.  12  Jac. 

Bi  R.  in  cafe  of  Mafcall  v.  Price. 

23.  Prefcription  to  be  difcharged  of  payment  of  tithes  for  all  *  ^**l': 
eattle  agijied  generally  and  not  faying  for  his  own  proper  catde^  is  johJifon'v. 
pot  good,  nor  reafonable,  and  ftands  not  with  law.    Cro.  J.  755,  Pariter.   ^ 
756.  pi.  3.  Trin.  18  Jac.  B.  R.  Jouce  v.  Parker.  S.C.&S.P, 

24.  A  man  agifted  the  beafts  of  others  in  his  meadow^groundy  \l^^v^ 
whereof  he  had  paid  tithes  before\  refolved  that  he  (hall  not  pay 

tithes  for  this  feeding  it  with  the  beafts  of  others  after  the  mowing, 
any  more  than  if  he  had  depaftured  the  land  with  his  own  beafts. 
^  koU.  Rep.  191,  192.  Trin.  18  Jac,  B.R.  cites  Sherrington  v. 
Fleetwood. 

515.  Libel 


SMflntfit,  [or  Tithes.} 

^5«  Libel  was  in  the  Spiritual  Court  fertheternth  part  ^# 
"^jr^in  Afjheep  which  bad  depafturei from  Mkhaebnas  to  Lady^day 
tJ}c  parifli  J  the  party  furmifed  that  he  would  pay  the  tenth  of 
wool  of  them  according  to  the  cuftotii  of  the  pariih;  prohibition 
^denied,  for  as  Doderidge  J.  faid,  by  this  way  the  parfon  may 
1>^  c/^frauded  of  all  if  he  fliall  not  have  his  recompence ;  fiwr  now 
tfMC^   >!K^ep  are  gons  to  another  pari(h,  and  he  can't  have  any  wool 

becaufe  it  is  not  fhcarii^-time.    Kota,  perWhitlock   J. 

".^^Jmalihus  inutilibus  the  parfon  (hall  have  the  tenth  part  of  the 

for  depafturing,  as  horfes,  oxen,  &c.     But  de  animalibus 

he  iball  have  tithes  in  fpecie,  as  cows,  {beep,&c«    Poph. 

Lich.  2  Car.  B.  R.  Anon, 

^Though  no  t*thes  fhall  be  paid  for  young  cattle  which  a  man 

his  ploughj  yet  if  they  zxtfold  before  they  come  to  perfe^ietiy 

^on  will  have  tithes,    Het.  86.  Arg.  Pafch.  4  Car.  C.  B. 

erfton's  cafe. 

f  I  have  10  milch  kine  which  I  purpofe  to  rcfzrvQ  for  calves^ 

are  dry,  the  narfon  fliall  not  have  tithes  for  their  pafture  ; 

Jell  tbeniy  by  which  it  appears  I  kept  them  for  fatting, 

tes  ihall  be  (xud,  per  Harvey  J.  Het  lOO.  Trin.  4  Car. 


a  fuit  by  Englifii  bill  for  the  tithes  of  the  herbage  of  bar* 

?,  and  others;  the  Chief  Baron  faid,  that  tithes  ^r  barren 

due  de  conununi  -jure  according  to  the  value  of  the  land 

rate  of  7,^.  per  pounds  for  that  they  cannot  be  otherwife 

"  accounted  for,  becaufe  the  proBtfe  of  the  lands  for  which 

paid,  are  received  by  the  r'  •  ^uths  of  the  beafts ;   but  by 

prefcriptiony«fA  tithes  may  be  ^aid  in  ^ther  manner^  as  by 

and  for  all  manner  of  cattle  barren,  and  for  the  plow  and 

Al-     Hardr.  184.  pi.  9.  Pafch.  13  Cat.  2.  in  Scacc.  Holbeech 

iri.sidcocke. 

V*  ^<^^       Tf  a  man  agifls  cattle  fuch  as  are  unprofitable,  and  yielding 

^f-^^^    in  kind  as  horfes^  &c.  there  the  party  that  takes  them  in^ 

fl^     ^    ^  /:^e  $wner  of  the  ground^  Jhall  anftoer  the  parfon  the  tithe  according 

^'^'^J^^    rate  he  has  for  their  depafturing.      But  if  a  man  agii  r 

fO   Jf^^^lf/e  cattlcj  and  fuch  as  yield  a  tithe  in  kind,  as  fheep  that 

•  Jjy^J^YX   t:i  the- wool,  and  lambs,  tnere  the  owner  of  the  cattle /hall  anjwer 

-^'^^    t^ities^   becaufe  the  wool  and  lamb  in  kind  were  due  to   the 

f&  ^or»,  and  it  is  impoiSble  that  the  owner  of  the  ground  could  pay 

Vf'^t-      This  difference  was  taken  by  Sir  Robert  Sawyer,  and  agreed 

^t*  Cur.  Freem.  Rep.  329.  pi.  408.  Pafch.   1679.  in  Scaccario. 

30.  If  cattle  don*t  plow  in  the  fame  parifli  where  they  are  fed, 
t^   1.  tithes  are  due  though  they  plough  in  another  parifli ;  and  if  he  ha<i 
hjit^^'      more  frattle  than  employed  for  the  plough  in  the  fame  parity  tithes 
^^df^^^       arc  d\ie  for  them.     5  Mod.  97.  Trin.  7  W.  j.  Swales  v.  Lowther.' 

^(0e  P'^  Mod.  1 14.  Mich,  x  Ann.  B.  R.  ia  Harrow's  cafe. 


r  rO?  ]  *    ^^'  *^^^^^  of  agi^ment  of  barren  cattle  is  due  of  common  right 


2  Salk.  655.  pi.  I.  Hill.  8  W.  3.  B.  R.  Hicks  v.  Woodfon- 


,31- A. 


^iimtHi  [or  Tithes*}  S9S 

32*  A.  has  a  houfi  in  fi.  in  which  he  dwells  and  occupies  a  lar^ 
ptircel  of  arable  land  there^  and  has  likewife  40  acres  rf  meadow  and 
fajlure  in  the  parijh  of  C.  adjoining^  and  four  acres  of  arable  land 
thereJ  The  plowing  land  in  C,  will  excufe  only  thofe  catde  which  plow 
only  the  land  in  O.  and  not  thofe  which  plow  any  land  in  B.  For 
the  parfon  ought  to  have  fomething  in  lieu  of  the  lofs  of  thofe  tithes^ 
which  can  omy  be  of  the  four  acres  in  C.  Per  cun  Lord  Raynu 
Rep.  130.  Mich.  8  W,  3.  Scoles  v.  Lowther, 

33.  Where  the  parfon  has  tithe-bop s^  no  tithes  Jhould  he  paid  for 
the  poles  which  were  iifed  in  the  hop-yard;  and  the  queflion  arofe 
whether  the  parfon  mould  have  tithes  of  the  bark  ofthepoles^  the  . 
bark  being  fold  ?  And  by  Letchmere  he  fhould.  But  the  Ch. 
Baron  and  the  others  e  contra  j  for  the  poles  being  privileged,  th« 
hark  fhall  befo  too.  Freem.  Rep.  334.  pi.  416.  Mich.  1698.  in 
Scacc.  Anon. 

34.  But  iorfuelfpent  in  fire  to  dry  the  hops  tithes  fliould  be  paid, 
becfiufe  the  parfon  had  no  benefit  by  that,  the  tithes  being  paid 
before  they  were  dried.  Freem.  Rep.  334.  pi  ^l6.  Mich.  1698.  in 
Scacc  Anon.  -   » 

35.  By  the  common  law  pafturage  is  as  much  tithable  as  hay,  but 
the  difference  is,  pafturage  being  taken  Ij^the  mouth  of  cattle,  but 
the  hay  is  tithable  before  it  is  fevered  &^m  the  ground;  pafturage 
ihallpay  ho  tithe,  but  the  cattle,  th^feed  it,  SialU  but  cattle  aT 
pail  and  plow  (hall  pay  no  tithe  if  ycu  feed  them  upon  pafture.  all 
the  year  long ;  and  the  reafon  of  t!at  is,  for  that  they  are  as  tools 
of  hun>andry,  by  which  tithes  nr»  meliorated.  And  no  tithe  is 
originally  due  by  law  in  Aat  c.;/. ,  but  tithe  is  originally  due  upon 
mowing  of  the  grafsj  and  yc  "  lubfequent  application  of  it,  though 
to  cattle  of  pail  and  plov  ^jtall  not  difcharge  you  of  a. charge  to 
which  you  were  liaUe  »  ifere  upon  the  mowing.  And  the  graft 
is  tithable  only  in  refp^^.  *  of  the  feeding,  that  is,  the  ufe  and  appli^ 
cation  makes  it  titba^^.*^ ;  and  for  that  you  cannot  have  any  other 
tithe  than  from  *^e  profit  of  the  cattle  that  do  feed  \t\  Per  Holt 
Ch.  J.  12  litfOu.'  497,  498.  Pafch.  13  W.  3.  Selby  v.  Bank. 

^5.  Viiman  hds  a  houfe  in  a  parijh^  and  lives  there,  he  muft 
wsftf ']  agiftment  for  dry  cattle  there ;  but  if  be  be  not  a  houfekeeper 
fhefe,  he  touft  pay  tithes  for  agiftment;  Per  Holt  Cht  J.  7  Mo4» 
l^.  Miclu  I  Ann.  B.  R.  in  Harrow's  cafe.  ^ 

t    • 

(A  a.  2.)      Tithes  of  Mills.      Payable  in  what  [  598  ] 

Cafes.  ^<^;*-^ 

(M.  a)  aai 
(Q.)  pi.  19. 

1/  'Tpl  T  H  E  of  mills  fhall  not  be  paid  but  where  it  ufed  to  be  paid,  3  Bulft. 

-■' ,  Per  Coke  C.  J.  Roll.  Rep.  405.  pi.  15.  Trin.  14  Jac.  B.  R.  ^'*'  ^-  ^• 
in  Jaques's  cafe.  perfoa^ 

tithe  by  the  ftatute  is  to  be  paid  for  mills,  but  where  by  ipccial  mfagc  the  fane  has  beefc 
paid,  aod  not  otherwife. 

su  De  molendino  di  novo  ereilo  npn  jacet  prohibitio  as  to  tithes 

(though 


J9^  DifmW,  r^r  Tithes.] 

(though  the  mill  was  ere<3ed  upon  lands  difcharged  of  dtfaes)  bjr 
the  ftdtute  of  monafteries.  Cro.  J.  429.  Trin.  15  Jac«  B.R. 
Anon. 

3*  Libel  for  tithes  of  a  grifl^mitty  a  fuUing-mill',  the  defendant 
(uggefted  for  a  prohibition^  that  though  by  w  flatute  de  ardculia 
den  it  is  enaded>  that  de  molendinis  non  fiat  prohibido,'  yet  that 
oiuft  not  be  Ihtended  of  fulling-mills,  the  profits  whereof  arife  by 
the  labour  of  men,  and  therefore  not  within  the  words  of  die  ftatute 
4c  molendinis ;  and  a  prohibition  was  granted  as  to  the  fidling-mill 
and  a  confultation  as  to  die  grift-mill ;  but  tithes  ihall  not  be  paid 
for  tin  ndlky  Uad-mitts^  plate^miUsj  rag-mUsy  edge^paper-millsy 
becaufe  the  profit  arifes  by  the  labour  of  men.  2  Koll.  Rep.  84* 
Pafch.  17  Jac.  B.  R.  Anon* 
Titbe  of  4.  If  two  fulling  mills  are  vmAet  one  roof,  and  a  rmU-titbe  paid 

Svth  ^  for  the  mills  and  men  you  alter  the  mills  and  make  one  a  com  mill, 
^oto  of  ^^  ^^^  i^  g^^ne,  and  you  muft  pay  dthe  m  kind.  Brownl.  32. 
mrtUuS        Anon* 

tkru  .    \ 

Jirg*  Lict*  R.  ioai»— •Arg.  SboTf*  %\,  cites  12  Rep,  36. 

Zbid  cites         5.  Tithes  are  due  anJl  payable  of  all  mills  unlefs  they  an  ancient 

Car  \?  B*  ^"^^  *^^'  9  ^*  ^*  ^^^  '^^  ^^^^  ancient  are  difcharged  by  the 
Painv.*  *  ftatute  art.  cleri.  D.  170.  \  Marg.  pi.  5.  cites  HilU  5.  Cac  C.  & 
Evans.        di^t  it  was  fo  refoIVed  ih  StOqie's  (:ale. 

dieiPafcb.  zpCar.  S.  P. 

6.  Motion  for  a  prohibition  ^vAay  a  fuit  fisjr  dthes  of  an  old 
ihiU,  y\%.  every  tendi  toll-difh  on  y^gefiion  that  it  was  an  M  nuUy 
but  per  Holt  Ch.  J.  the  plaintiff  c^^  in  his  fuggeftion  t0pr^'he 
in  nan  decimando^  and  alfo  an  qffda^  of  the  truth  ef  the  fail  \ 
and  fo  it  was  adjudged  in  Ld.  Ch.  J.  H^^s  time  in  the  like  cafe; 
for  he  faid  that  of  common  right  tithes  are  h^  due  out  of  a  mill,  yet 
before  the  ftatute  of  articuli  ckri  fome  mills  9i<Mg(ij  and  fome  did 
not,  and  upon  dmt  it  was  ena^ed  that  de  molendino^ctnovo  ereA^ 
non  jacet  prohitntio ;  and  for  fuch  as  paid  before  that  i^«^te  dier 
ihall  ftill  pay)  and  he  (aid,  dthes  were  either  predial  or  f^£mi^ 
for  the  corn  paid  tithe  before  j  and  it  is  neceffiur  to  j^reforibe  it^  » 
lion  decimando  in  an  old  mill ;  and  he  quoted  me  cafe  of  Hugfais. 
and  Lord  Vifcount  Hertford.  12  Mod.  243.  Mich.  10  W.  v 
ijart  v.  Hall.  ^ 
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